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Foreword
Before you is the result of my study on the governance and functioning on the EU Arbitration
Convention, the result of six years research that started on September 1, 2010. The past six years of
research were intense, but nonetheless interesting: I learned to manage a substantial project, met
interesting people and got in-depth knowledge about the working of international tax law for a
specific subject. The interesting feature of the EU Arbitration Convention is that it is a good
example of ‘failing’ European integration. Clearly, the existence of double taxation within EU’s
internal market causes distortions that may hamper cross-border economic activities and in the end
economic growth. A strict and binding dispute settlement mechanism would benefit taxpayers
within the EU and also could contribute to more cross-border economic expansion. However,
tensions persisting in the national electorate, the threat of loosing grip on revenue and the desire to
retain sovereignty as much as possible causes that Member States are hesitant to make real progress
in the area of taxation. To speak with Led Zeppelin: the song remains the same; whether it
concerns the forming of a banking union or an integrated fiscal system, Member States are not
likely to put Europe first. But exactly this struggle between the benefit of resolving cases of double
taxation through a well-functioning dispute resolution mechanism versus the desire to retain
sovereignty made it interesting to study how the EU Arbitration Convention was developed, how –
and more importantly if – it functions in practice and how the convention is governed. Member
States committed to a binding dispute settlement mechanism, but statistics clearly show that they
fail to meet their treaty obligations. What would be the reason? Is it the convention itself or
Member States’ attitudes towards this convention?
Apart from the study itself, performing the study distracted substantial time from my social life. As
always, Mia stood by me fiercely and patiently. Not only in taking care of business, but also in her
never ending willingness to listen to my new findings as well as reading my output. I honestly can
say that without her support the project would have taken much longer or might even not be
finished at all. It is time to fulfill my promise made to her six years ago. Further, I would like to
thank my promoter, Professor Burgers, who gave me the opportunity to perform this research,
greatly supported me along the way and provided me with many valuable suggestions to further
improve my output. Also I would like to thank Professor Gormley for his thorough and sharp
review of the concepts. Especially I want to thank my parents, who made it possible to fully focus
on this dissertation for some time and for their enduring support. I end with a quote of a Dutch
writer, Frederik van Eeden, for this study made a perfect suited remark:
‘Ieder wetenschappelijk man, zelfs de geheel in details verdiepte specialiteit, moet nu en dan eens
opkijken van zijn werk en zorgen dat hij het overzicht van 't groote geheel niet kwijt raakt. Anders
wordt hij een geesteloos werker, een bekrompen vakman, die den voortgang van 't geheel
belemmeren zou, ter wille van zijn eigen speciaal uitbouwseltje’.1

Amsterdam, June 20, 2016

1
De spiritistische verschijnselen in: Frederik van Eeden, Studies, First Series, W. Versluys Amsterdam, 1897, p. 203. English
translation: ‘every scientific man, even the whole in details engrossed specialty, must now and then look up from his work and should
take care that he does not lose the big picture. Otherwise he will end up as a mindless worker, a narrow-minded professional, who will
hinder the progress of the whole, only for the sake of his own special piece of work’.

Amsterdam, June 2016
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Executive summary
Research subject
This study focuses on the governance and the functioning of the EU Arbitration Convention, which
was adopted as a multilateral convention by the then twelve Member States on July 23, 1990. The
origin of this convention is to be found in 1976, when the European Commission issued its
proposal for a directive for the elimination of double taxation in connection with a profit
adjustment between associated enterprises. Because Member States preferred a multilateral
convention, on the basis of the at that time article 220 EEC, rather than a directive, the Council
could not reach the unanimous agreement required for the adoption of the proposed directive. A
proposal for the convention was submitted by the Netherlands in 1978, which formed the basis for
discussions among Member States and led eventually to its adoption in 1990. At that time the
convention was considered a landmark in international taxation, as then only a very limited number
of double tax conventions included an arbitration procedure to settle international tax disputes. But
even at present, the EU Arbitration Convention remains the only multilateral convention,
applicable in all 28 EU Member States, that provides for a compulsory and binding dispute
settlement procedure for transfer pricing disputes. The convention first provides for the traditional
mutual agreement procedure in which the Member States concerned mutually have to strive to
agree on how to settle the dispute. If they do not reach such agreement within a two-year term, they
are obliged to establish an advisory commission that has to give a non-binding opinion on the
dispute within six months. Thereafter, the Member States concerned have another six months to
agree on a final solution for the case. If they fail to reach an agreement, the opinion becomes
binding on them. In 2002 the Commission set up a joint forum on transfer pricing (the EU Joint
Transfer Pricing Forum, or EU JTPF), which inter alia inter alia examined improvements to the
European Arbitration Convention. This has resulted in a Code of Conduct on the effective
implementation of the convention in 2006, which was revised in 2009 and for which a further
revision was proposed in 2015. This Code of Conduct includes guidance on how the convention
should be applied in practice.
General outline of the research performed
This study includes a critical evaluation of the functioning and governance of the EU Arbitration
Convention and seeks whether, and if so, what changes should be made so as to improve this
governance and functioning. Two hypotheses underlie this study:
•

•

The convention’s governance is not properly regulated in light of state sovereignty and EU
law, is not efficient in that the process involves a range of actors whose competences and
practical involvement are ambiguous, and is not effective in that the convention’s governance
does not lead to a timely and successful settlement of all disputes brought under the
convention; and
After 26 years of existence the convention is not able to fulfill its principal objective, despite
the adoption of a Code of Conduct in 2006, its revision in 2009 and its proposed revision in
2015.

To test whether these hypotheses are correct, the research question of this study is:
Should changes be made to improve the governance and functioning of the EU Arbitration
Convention and if so on what grounds and what changes?

Three sub-questions were formulated in order to the research question.
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Sub question 1: How is the EU Arbitration Convention governed, is this governance consistent with
the EU Arbitration Convention’s legal status and the associated competences, and does this
governance adhere to the principles of effectiveness and efficiency?
In order to properly evaluate how the EU Arbitration Convention is and should be governed, it is
important first to understand the convention’s legal status under EU and international law in order
to answer the question which institutions from a legal perspective are competent to be involved in
the convention’s governance. Chapter 5 sets out this analysis, which leads to the conclusion that the
EU Arbitration Convention is a multilateral convention under international public law and not part
of the acquis communautaire. However, despite this legal status, the EU institutions were involved
in the decision-making process on the accession of new Member States to the convention and the
adoption of the Code of Conduct, even though they had no proper legal competence to be involved.
This leads to the conclusion that the decision-making process on both of these occasions was not
properly performed. Chapter 6 discusses the relationship with double tax conventions between
Member States and Member States’ domestic legislation, concluding that under the lex specialis
derogat generali rule, the convention has precedence over double tax conventions between
Member States and Member States’ domestic legislation, unless these latter provide for wider
obligations (e.g. a more efficient and effective dispute settlement mechanism).

Based on the outcome of the analyses in chapters 5 and 6, chapter 7 proceeds with the examination
of which parties are in practice involved in the convention’s governance. The chapter aims to
clarify how the governance of the EU Arbitration Convention has emerged, whether this
governance is consistent with the convention’s legal status, the associated competences, and also
whether it adheres to the principles of efficiency and effectiveness. The following specific issues
are discussed: how developments as regards the convention were construed, which why certain
steps in this governance were chosen, which parties were involved, and the role they played. This
is clarified by using a sub-theory of the international relations theory: constructivism.
Constructivism is based on the paradigm that shared beliefs, values and norms can explain why
states cooperate and how they cooperate. With respect to the convention, the shared beliefs and
values are that double taxation arising from transfer pricing related profit adjustment has economic
distorting effects and should therefore be eliminated. In developing and improving the
convention’s rules and procedures, the Member States did not act on a stand-alone basis, but made
use of experts in the field of international taxation. The Commission established the EU JTPF by
bringing together a group of actors in a network that shares the same beliefs, norms and/or values
and that has similar ideas or ideologies as to how these beliefs, norms and/or values are to be
realized. The forum’s output is a Code of Conduct, developed through consensus and taking into
account states’ interests as well as the interests of other stakeholders. This mixture fits with the
trend within the EU to involve non-state actors in the policy-making process (combining formal
and informal governance) and to combine hard-law and soft-law instruments. Three aspects are
particularly considered, namely: (a) the day-to-day application of the convention, (b) governance
from a procedural perspective and (c) governance from a legal perspective.
The analysis of chapter 7 leads to the following answer to the first sub-question in chapter 8:
•

•

•

The convention’s administration is properly performed in light of state sovereignty and EU law.
However, the involvement of multiple EU institutions in the convention’s day-to-day
application constitutes an inefficient and ineffective process;
The process of developing and improving the functioning of the convention is properly
performed in the light of state sovereignty and EU law. This through the EU JTPF, which is
established on a solid legal basis and also has legitimacy because of the inclusion of state and
non-state actors. The creation of a network that – on the basis of consensus – discusses the
convention’s functioning and makes suggestions for improvement has proved to be an efficient
and effective policy-making process; and
The governance of the convention itself is not properly performed in light of state sovereignty
and EU law insofar it concerns the adoption of the Code of Conduct and the accession of
Bulgaria, Croatia and Romania to the convention. The Commission/Council acted as regards
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these issues beyond their legal powers and should have refrained from taking legislative action
in this field.
Sub-question 2: Is the EU Arbitration Convention’s content able to fulfill – in line with the
fundamental principles of tax law and taking into account the provisions included in the Code of
Conduct – its principal objective: to eliminate cases of double taxation arising from transfer pricing
profit adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?
The second sub-question of this study focuses on the convention’s functioning, which concerns:
a) Formal scope of application: this concerns multiple subjects relating to the formal and legal
foundations of the convention ((i) applicable language, (ii), period of application, (iii)
ratification procedures, (iv) definition of terms, (v) taxes covered, (vi) taxpayers covered, (vii)
territorial scope and (viii) triangular cases);
b) Material scope of application: cases covered by the convention (terms for application) and its
tax principles (the arm’s length principle and the rules for attributing profits to permanent
establishments);
c) Procedural functioning: the five phases of the EU Arbitration Convention: (i) application, (ii)
unilateral relief procedure, (iii) mutual agreement procedure, (iv) arbitration procedure and (v)
implementation.

In order to be able to answer the question whether the content of the convention is able to fulfill its
principal objective, the rules included in the EU Arbitration Convention as well as in the Code of
Conduct are evaluated in chapters 9-16 against the principles of clarity and simplicity,
transparency, efficiency, effectiveness, legal justice, legal equality and legal certainty. This leads
to the conclusion that the provisions of the convention are not sufficiently descriptive in all aspects
and that they do not ensure that cases that fall within the convention’s scope of application can be
settled within the given time limits. In other words, these provisions do not adhere to the principles
of clarity and simplicity, transparency, effectiveness and efficiency. In addition, application of the
convention’s provisions and its procedures do not provide an outcome that adheres in all cases to
the principles of legal justice, legal equality and legal certainty.
The main conclusion is that there is an error in the institutional design of the EU Arbitration
Convention, which causes cases not to be referred to the arbitration procedure if after expiry of the
two-year deadline of the mutual agreement procedure the competent authorities have not reached
an agreement that eliminates double taxation for the specific case under review. In other words, due
to the absence of a proper default mechanism, Member States’ failure to act, even though they
legally committed themselves to act, cannot be sanctioned. There is thus no fallback to guarantee
that the convention can fulfill its primary objective. This is reinforced by available statistics, which
show that approximately 18% of all pending cases are pending for longer than two years under the
mutual agreement procedure and are not referred to the arbitration procedure, although they are
eligible for such reference. Hence in a substantial number of cases it takes far longer for them to be
resolved than the time limits set in the EU Arbitration Convention. It is in particular, the
insufficient legal protection of taxpayers against non-compliance by Member States that causes
problems. For these reasons the second sub-question was answered negatively in chapter 17.
Sub-question 3: What changes should be made to improve the governance and functioning of the
EU Arbitration Convention and how could/should these improvemen ts be implemented in practice?
Chapter 18 identifies the bottlenecks in the current design of the EU Arbitration Convention and
further answered the question whether the adoption and revisions of the Code of Conduct have
contributed to a more efficient and effective functioning of the convention. As this question is also
answered negatively, the answer to the central research question on whether changes should be
made to improve the governance and functioning of the EU Arbitration Convention is ‘yes’. For
that reason chapters 18-20 include strategic and detailed recommendations on what changes are
necessary to improve the convention’s effective and efficient governance as well as to a
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functioning that conforms to the testing principles of this study. On an overall level, the main
recommendations concern:
•

•

Improving the convention’s governance: strengthen the institutional design of the convention by
introducing a proper default mechanism to ensure that the convention’s provisions are properly
complied with, by assigning competence to the Commission to function as a third supervising
authority that can take the lead if the Member States fail to comply with their obligations under
the convention. The Commission is chosen, as it holds no biased view towards an individual
Member State. The main focus of the proposed default mechanism is the reference of cases to the
arbitration procedure after expiry of the two-year deadline of the mutual agreement procedure
without an agreement that eliminates double taxation. In case of Member States’ failure to refer a
case to the arbitration procedure, the Commission should be assigned competence to establish the
commission and appoint its members accordingly. It is also recommended to establish a central
and permanent secretariat; the secretariat that assists the EU JTPF can perform this role. The
secretariat’s tasks should be inter alia: (i) monitoring cases dealt with under the convention, (ii)
performing registration tasks, (iii) assisting advisory commissions in conducting the arbitration
procedure and (iv) maintaining and publishing the list of eligible persons to act as a member of
an advisory commission. To improve the convention’s governmental structure, it is further
recommended that new Member States can only accede to the convention through a specific
accession convention, and that the Commission/Council cannot play a role in this matter, just as
they should not play a role in adopting the Code of Conduct; and
Improving the convention’s functioning:
- Establish a direct binding arbitration procedure and abolish the final decision phase;
- Introduce proper and common rules for attributing profits to permanent establishments
and to what extent thin capitalization cases are included in the convention’s scope of
application;
- Introduce more sophisticated timelines for the convention’s procedures, especially the
unilateral relief procedure and the mutual agreement procedure;
- Allow competent authorities not to apply the convention’s procedures only to cases of
fraud and not to situations in which a penalty was imposed for non-fraudulent offences;
- Provide a better level of protection for taxpayers by allowing for the parallel-running of
the convention’s procedures and domestic appeals procedures, with the latter being
suspended until the convention’s procedures have been finalized;
- Clarify that taxpayers have a right of acceptance of the outcome of the mutual agreement
procedure and of the arbitration procedure; and
- Extend the scope of application of the convention by including disputes on the existence
of a permanent establishment and residence status of enterprises.
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Terminology
1994 Accession Treaty

1995 Accession Convention

2003 Accession Treaty

2005 Accession Convention

2005 Accession Treaty

2008 Accession Decision
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Treaty between the Kingdom of Belgium, the Kingdom of Denmark,
the Federal Republic of Germany, the Hellenic Republic, the Kingdom
of Spain, the French Republic, Ireland, the Italian Republic, the Grand
Duchy of Luxembourg, the Kingdom of the Netherlands, the
Portuguese Republic, the United Kingdom of Great Britain and
Northern Ireland (Member States of the European Union) and the
Kingdom of Norway, the Republic of Austria, the Republic of Finland
the Kingdom of Sweden, concerning the accession of the Kingdom of
Norway, the Republic of Austria, the Republic of Finland and the
Kingdom of Sweden to the European Union (94/C 241) of June 24,
1994
Convention on the accession of the Republic of Austria, the Republic
of Finland and the Kingdom of Sweden to the Convention on the
elimination of double taxation in connection with the adjustment of
profits of associated enterprises (96/C26/01) of January 31, 1996
Treaty between the Kingdom of Belgium, the Kingdom of Denmark,
the Federal Republic of Germany, the Hellenic Republic, the Kingdom
of Spain, the French Republic, Ireland, the Italian Republic, the Grand
Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic
of Austria, the Portuguese Republic, the Republic of Finland, the
Kingdom of Sweden, the United Kingdom of Great Britain and
Northern Ireland (Member States of the European Union) and the
Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic of Poland, the Republic
of Slovenia, the Slovak Republic, concerning the accession of the
Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic of Poland, the Republic
of Slovenia and the Slovak Republic to the European Union
(L/236/17) of April 16, 2003
Convention on the accession of on the accession of the Czech
Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic of Poland, the Republic
of Slovenia and the Slovak Republic to the Convention on the
elimination of double taxation in connection with the adjustment of
profits of associated enterprises (2005/C 160/01) of June 30, 2005
Treaty between the Kingdom of Belgium, the Czech Republic, the
Kingdom of Denmark, the Federal Republic of Germany, the Republic
of Estonia, the Hellenic Republic, the Kingdom of Spain, the French
Republic, Ireland, the Italian Republic, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Grand Duchy of
Luxembourg, the Republic of Hungary, the Republic of Malta, the
Kingdom of the Netherlands, the Republic of Austria, the Republic of
Poland, the Portuguese Republic, the Republic of Slovenia, the Slovak
Republic, the Republic of Finland, the Kingdom of Sweden, the United
Kingdom of Great Britain and Northern Ireland (Member States of the
European Union) and the Republic of Bulgaria and Romania,
concerning the accession of the Republic of Bulgaria and Romania to
the European Union (2005/L 157/10) of June 21, 2005
Council Decision of 23 June 2008 concerning the accession of
Bulgaria and Romania to the Convention of July 23, 1990 on the
elimination of double taxation in connection with the adjustment of
profits of associated enterprises
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2014 Accession Decision

Arbitration Directive
Code of Conduct

COREPER
Council
ECJ
EC Treaty
Economic & Social Committee
EU
EU Arbitration Convention
European Commission
EU institutions
EU JTPF
European Parliament
GTO
ICC
ICJ
ICSID
IFA
Informal Working Group

Member States

OECD
OECD Model Convention
OECD Transfer Pricing
Guidelines
Prolongation Protocol
TEU
TFEU
UN
UNCITRAL
UN Model Convention
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Council decision of 9 December 2014 concerning the accession of
Croatia to the Convention of 23 July 1990 on the elimination of double
taxation in connection with the adjustment of profits of associated
enterprises (2014/899/EU), Brussels, December 9, 2014
Proposal of a Directive to eliminate double taxation in the case of
transfers of profits between associated enterprises in different EU
Member States (R/2955/76 (FIN 778)) December 2, 1976
Code of conduct for the effective implementation of the Convention on
the elimination of double taxation in connection with the adjustment of
profits of associated enterprises (2006/C 176/02) of July 28, 2006
Revised Code of Conduct for the effective implementation of the
Convention on the elimination of double taxation in connection with
the adjustment of profits of associated enterprises (2009/C 322/01) of
December 30, 2009
Committee of Permanent Representatives of EU Member States
Council of the European Union
Court of Justice of the European Union
Treaty establishing the European Economic Community of March 25,
1957
European Economic and Social Committee
European Union
Convention of July 23, 1990 on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises
(90/436/EEC)
College of Commissioners of the European Union
Council of the European Union, College of Commissioners of the
European Union, European Economic and Social Committee, and
Parliament of the European Union
European Joint Transfer Pricing Forum
Parliament of the European Union
Global Tax Organization
International Chamber of Commerce
International Court of Justice
International Center for Settlement of International Disputes
International Fiscal Association
A group of six EU Member States consisting of Belgium, France,
Germany, Luxembourg, the Netherlands and the United Kingdom,
which discussed the functioning of the EU Arbitration Convention
during 1991-1992
All 28 members of the European Union (Austria, Belgium, Bulgaria,
Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovak
Republic, Slovenia, Spain, Sweden, United Kingdom)
Organization for Economic Co-operation and Development
OECD Model Tax Convention on Income and Capital (version 2014)
OECD Transfer Pricing Guidelines for Multinational Enterprises and
Tax Administrations (version 2010)
Protocol amending the Convention of 23 July 1990 on the elimination
of double taxation in connection with the adjustment of profits of
associated enterprises (1999/C 202/01) of July 16, 1999
Treaty on European Union
Treaty on the Functioning of the European Union
United Nations
United Nations Commission on International Trade Law
United Nations Model Double Taxation Convention between
developed and Developing Countries (version 2011)
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0. Introduction

0.1 Chapter overview
Arbitration as a dispute resolution mechanism in international tax law is a relatively young
phenomenon, although discussions on using this mechanism date back to the beginning of 20th
century at the level of the League of Nations.2 After a standstill period of some sixty years, the
spell was broken with the signing of a double tax convention between Germany and the United
States in 1989. This double tax convention was the first modern double tax convention that
included an arbitration procedure for settling disputes relating to the interpretation or application
of this convention. Following closely afterwards, a landmark was the signing of the Convention
on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises (the ‘EU Arbitration Convention’ or the ‘convention’) in 1990.3 The inclusion of an
arbitration clause in the Organization for Economic Coordination and Development’s Model Tax
Convention on Income and on Capital (the ‘OECD Model Convention’) in 2008, and to a lesser
extent in the United Nations’ Model Double Tax Convention between Developed and Developing
Countries (the ‘UN Model Convention’) in 2011 further accelerated this development. 4
Currently, as part of the multilateral instrument on the implementation of the outcome of the
BEPS project of the OECD/G20 (action 15), a group of 20 states is working on a mandatory and
binding arbitration clause that is to be incorporated into double tax conventions between these
participating states.5 This may, once adopted, lead to a more widespread use of arbitration as a
dispute settlement mechanism.
This work evaluates the functioning and governance of the EU Arbitration Convention and
examines, whether, and if so, what changes should be made so as to improve this convention’s
functioning and governance. Before discussing the work’s aim and purpose, the central research
question and theoretical framework, the main features of the arbitration procedures under the EU
Arbitration Convention, the OECD and the UN Model Convention are set out, followed by a short
discussion of the published dissertations on this subject and the studies conducted by international
organizations and scholars in this field.
0.2 Developments of arbitration procedures in international tax law
0.2.1 Main features of arbitration under the EU Arbitration Convention, the OECD and UN
Model Convention
0.2.1.1 EU Arbitration Convention
The origins of the EU Arbitration Convention go back to 1976, when the European Commission
(‘the Commission’) issued a proposal for a directive for the elimination of double taxation in
connection with a profit adjustment between associated enterprises. 6 Although the European
Parliament and the Economic and Social Committee favored this proposal, the Council could not
reach the required unanimous agreement.7 The main struggle was about the legal basis of the
2
The League of Nations issued in 1927 a draft model tax convention that included in article 14 an (binding) advisory opinion
procedure. League of Nations, Report presented to the Financial Committee of the League of Nations by the Committee of Technical
Experts on Double Taxation and Tax Evasion (Doc. C.216.M.85.1927 II), Geneva, April 1927, p. 12 and 18. Although the work of the
League of Nations was important for the development of dispute resolution procedures in international tax law, none of its work has
actually been adopted and has served as input on the recent developments in international tax. For that reason, the work of the League
of Nations is not further taken into account in this study.
3
Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (90/436/EEC),
Brussels, July 23, 1990. For ease of reference this is referred to throughout as the EU Arbitration Convention, even though it predated
the European Union and first saw life under the EEC Treaty.
4
OECD, The 2008 update to the OECD Model Tax Convention, Paris, July 18, 2008 and United Nations, UN Model Convention
between Developed and Developing Countries, New York, 2011.
5
See OECD, Action 14: Making dispute resolution mechanisms more effective – Final Report, Paris, October 5, 2015, paras. 62-63.
6
Proposal of a Directive to eliminate double taxation in the case of transfers of profits between associated enterprises in different
Member States (R/2955/76 (FIN 778)), Brussels, November 29, 1976.
7
Resolution embodying the opinion of the European Parliament on the proposal from the Commission of the European Communities
to the Council on a Directive concerning the elimination of double taxation in connection with the adjustment of transfers of profits
between associated enterprises (arbitration procedure (C 163/24-25), OJ EC of July 11, 1977 and Opinion of the Economic & Social
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arbitration instrument, as the Member States (then of the European Communities) preferred a
multilateral convention between themselves, rather than a directive.8 To this end the Netherlands
submitted a proposal for such a multilateral convention on April 13, 1978, which formed the basis
for discussions among Member States about its adoption.9 After a long period of negotiation, the
Member States finally adopted the EU Arbitration Convention on July 23, 1990. Following the
completion of ratification procedures, it entered into force on January 1, 1995 for a five-year
period ending on December 31, 1999. On May 25, 1999 the Member States signed a prolongation
protocol (the ‘Prolongation Protocol’) that provides for an automatic and tacit extension of this
five-year period.10 After ratification of this protocol by each of the Member States, the EU
Arbitration Convention re-entered into force on November 1, 2004 and has remained in force ever
since. The EU Arbitration Convention provides for a compulsory and binding dispute settlement
procedure that is limited in time. It covers cases of double taxation arising from transfer pricing
profit adjustments concerning dealings between associated enterprises or adjustments concerning
the attribution of profits to permanent establishments. In short, the convention first provides for a
mutual agreement procedure. If the Member States involved fail to settle the dispute during this
procedure within a two-year term, they are obliged to establish an advisory commission. This
commission has to render a non-binding opinion on the dispute within a six-month period. After
the advisory commission has delivered its opinion, the Member States involved have another six
months to agree on a final solution for the case concerned. If they fail to reach such agreement
within this period, the advisory commission’s opinion becomes binding.
On October 23, 2001 the Commission published a study on taxation in the Internal Market, which
inter alia included an analysis of the functioning of the EU Arbitration Convention. 11 The
Commission concluded that there are numerous uncertainties and obstacles with respect to its
practical functioning, which may act as deterrent for taxpayers to seek protection for cases of
double taxation. As a solution to these uncertainties and obstacles, the Commission suggested that
a joint forum be set up that should inter alia examine improvements to the European Arbitration
Convention. This forum – the EU Joint Transfer Pricing Forum (the ‘EU JTPF’) – was duly
established in 2002 and consists of business and Member States’ representatives. In cooperation
with the Commission, the EU JTPF developed a code of conduct on the effective implementation
of the EU Arbitration Convention (the ‘Code of Conduct’).12 The Council and the Member States
adopted this Code of Conduct in 2006; a revised version was adopted in in 2009.13 This Code of
Conduct includes guidance on how the EU Arbitration Convention should be applied in practice.
During its 2011-2015 mandate, the EU JTPF worked towards proposals on a further revision of
the Code of Conduct. In March 2015 the forum adopted its final report for a revised Code of
Conduct, with detailed proposals for new and amended provisions.14 At the time of writing of this
study June 2016, the Council and the Member States have not yet adopted this report or a revised

Committee on the proposal on the elimination of double taxation in conjunction with the adjustment of transfers of profits between
associated enterprises (C 18/78), OJ EC of January 23, 1978.
8
See Council note, Elimination of double taxation in connection with the adjustment of transfers of profits between associated
enterprises (arbitration procedure) – (R/856/78 (FIN 213), Brussels, April 13, 1978.
9
See inter alia Hinnekens, L., The Tax arbitration Convention. It’s significance for the EC Based enterprise, the EC itself and for
Belgian and International Tax Law, EC Tax Review, 1992/2, p. 82; Future work program; business contribution on (i) is the protection
of a (EU) taxpayer to double taxation subject to limitation?; (ii) compensating adjustments and year-end adjustments; (iii) secondary
adjustments, a risk of double taxation in the EU? (JTPF/015/2010/EN), September 29, 2010, par. 30; and Business contribution on TPtriangular cases and the EU Arbitration Convention (JTPF/008/BACK/2008/EN), February 13, 2008, p. 2-3.
10
Protocol amending the Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of profits
of associated enterprises (1999/C 202/01), Brussels, July 16, 1999.
11
Commission Staff working paper, Company taxation in the Internal Market (SEC (2001) 1681), Brussels October 23, 2001, p. 274283.
12
Although there are many code of conducts in inter alia European law, this study uses the term ‘Code of Conduct’ for the code of
conduct relating to the EU Arbitration Convention. This Code of Conduct was adopted in 2006 and has been revised in 2009 and 2015.
The term ‘Code of Conduct’ is used for the most recent version.
13
Code of conduct for the effective implementation of the Convention on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises (2006/C 176/02), Brussels July 28, 2006 and Revised Code of Conduct for the effective
implementation of the Convention on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises (2009/C 322/01), Brussels, December 30, 2009.
14
EU JTPF, Draft Final Report on Improving the Functioning of the Arbitration Convention (JTPF/002/2015/EN), March 2015.
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version of the Code of Conduct. References in this study to the Code of Conduct are to the 2015
version as proposed by the EU JTPF.15
0.2.1.2 OECD Model Convention
In 1982 the OECD published a report that extensively discussed the functioning of the mutual
agreement procedure under its Model Convention and also the possibility of using arbitration as a
mechanism to settle transfer-pricing disputes. 16 Although the OECD acknowledged that the
mutual agreement procedure has several shortcomings, it nevertheless concluded that the
procedure functioned sufficiently well and in that regard there was no obvious and urgent need to
include an arbitration procedure in the OECD Model Convention.17 In 1995 the OECD adopted a
revision of the OECD Transfer Pricing Guidelines for multinational enterprises and tax
administrations. In these guidelines, the OECD called for a re-analysis of the need of using
arbitration as a dispute settlement mechanism.18 The reasons for this turnaround were: (i) the entry
into force of the EU Arbitration Convention, (ii) the agreement on a binding dispute settlement
mechanism at the level of the World Trade Organization, (iii) the increasing number of arbitration
clauses in double tax conventions, and (iv) the increase in cross-border trade leading to an
increase in the number of international tax disputes. As regards this last issue the OECD stressed
that the mutual agreement procedure was not capable anymore to satisfactorily deal with this
increasing number and their growing complexity. In 2000 the OECD revealed that it was working
on an arbitration clause with a view to including it in the OECD Model Convention.19 To this end,
the OECD established in 2003 a working group that studied measures for improving the
effectiveness of the mutual agreement procedure and the introduction of supplemental dispute
resolution mechanisms, such as arbitration.20 Based on its work, and after public consultations, the
OECD issued in January 2007 a document that included a draft update of article 25 OECD Model
Convention, which included an arbitration clause and annex commentary.21 On July 18, 2008 the
OECD Council adopted the update to article 25 OECD Model Convention. Article 25(1-2) OECD
Model Convention provides for a mutual agreement procedure if a taxpayer considers that he is
not taxed in accordance with the provisions of the applicable double tax convention. If the case is
admissible and referred to the mutual agreement procedure, the competent authorities involved
have a two-year term to reach an agreement to end such taxation not in accordance with the
provisions of the double tax convention. In absence of such agreement, the unresolved issues of
the case are – at the taxpayer’s request – referred to the arbitration procedure.22 The arbitration
procedure is thus an extension of the mutual agreement procedure and not an alternative.23 The
outcome of this arbitration procedure, the arbitration decision, is binding on the states concerned.
The annex to the Commentary to article 25 of the OECD Model Convention includes a Sample
Mutual Agreement on Arbitration (the ‘Arbitration Sample’), which is intended as guidance for
states that adopt the arbitration clause of article 25(5) of the OECD Model Convention in their

15
The EU JTPF has adopted the proposal for a revised version by consensus, which includes the representatives of all 28 Member
States. The 2006 and 2009 versions of the Code of Conduct were adopted as proposed by the EU JTPF, save for a very few minor
changes.
16
OECD, Transfer pricing, corresponding adjustments and the mutual agreement procedure, Paris, November 24, 1982.
17
Ibid para. 34-40, 54-55, 59-60, 65 and 115(c). See further paragraph 4.42 of the OECD Transfer Pricing Guidelines for multinational
enterprises and tax administrations.
18
Paragraph 4.171 of the OECD Transfer Pricing Guidelines: ‘accordingly, it seems appropriate to analyze again and in more detail
whether the introduction of a tax arbitration procedure would be an appropriate addition to international tax relations’.
19
See inter alia Editorial, EU needs to clarify key components of Arbitration Convention, Lyons says, Tax Management Transfer
Pricing Report 2000/24, p. 1019. Jeffrey Owens, then head of the OECD Fiscal Affairs Committee, mentioned in December 1997 that
the fiscal committee intended to start a project on including an arbitration clause in the OECD Model Convention. During the 1999
IFA congress, an OECD official reconfirmed this.
20
See http://www.oecd.org/document/26/ 0,3343,en_2649_33753_2508762_1_1_1_1,00.html. The working group consisted of
delegates from OECD Member States and the Commission.
21
OECD, Improving the resolution of tax treaty disputes, Paris, February 2007. In 2004 and 2006 the OECD published an interim
report respectively a public consultation draft. See OECD, Improving the Process for Resolving International Tax Disputes, Paris, July,
27, 2004 and OECD, Public discussion draft on proposals for improving mechanisms for the resolution of tax treaty disputes, Paris,
February 8, 2006. Further, in March and June 2006 the OECD held public consultations to discuss the proposals.
22
If states, however, reach a partial agreement, this part of the dispute is not referred to the arbitration procedure. In case states reach a
full agreement, there are no unresolved issues left and subsequently the arbitration procedure shall not be initiated. See paragraph 64
and 71 of the Commentary to article 25 OECD Model Convention for a discussion hereof.
23
Paragraph 64 of the Commentary to article 25 OECD Model Convention.
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double tax conventions and provides for detailed procedural rules to be used during the arbitration
procedure.24
In September 2013 the G20 adopted the OECD’s BEPS Action Plan to counter aggressive tax
planning and tax avoidance.25 The plan contained 15 action items. Action item 14 specifically
related to tax treaty dispute settlement mechanisms (e.g. the mutual agreement procedure) and is
intended to make those mechanisms more effective.26 On October 5, 2015 the OECD issued its
final report on the BEPS project.27 The discussions on action item 14 resulted in a minimum
standard, supplemented by a set of best practices, and a political commitment to the efficient,
effective and timely resolutions of disputes through the mutual agreement procedure and to further
progress to swiftly resolve tax-treaty disputes.28 The states that committed themselves to this
minimum standard further agreed to have their compliance with this standard monitored through a
peer-review process, including statistics that monitor whether states resolve cases with the agreed
average timeframe of 24 months. 29 This peer review process starts in 2016 and is carried out by
the Forum on Tax Administration MAP Forum.30 There, however, was no consensus amongst all
G20 and OECD member states on using mandatory and binding arbitration to settle tax treaty
disputes, which was part of the objective of action item 14. Nevertheless, a group of 20 countries,
which were involved in more than 90% of all reported outstanding mutual agreement procedures
at the level of the OECD at the end of 2013, committed themselves to provide for a mandatory
and binding arbitration provision in their bilateral double tax conventions with each other.31 The
development of this arbitration instrument is part of the multilateral instrument to implement the
BEPS minimum standards (action item 15 of the BEPS project).32
0.2.1.3 UN Model Convention
The UN Model Convention aims to provide a model convention that specifically takes into
account the needs of developing states, and as such promotes greater inflows of foreign
investment in the developing states than the provisions of the OECD Model Convention. Further,
by allocating more taxation rights to the source states than the OECD Model Convention, the UN
Model Convention also aims to protect the tax revenue of these states. 33 Both conventions
nevertheless share the aim of stimulating cross-border investment and preventing international
double taxation / tax evasion.34 The UN Model Convention is therefore to a great extent equal to
the OECD Model Convention.35 Where appropriate, the UN Model Convention reproduces the
24

Article 25(5) of the OECD Model Convention stipulates that the competent authorities shall mutually agree on procedural rules as
regards the arbitration procedure. The Sample Mutual Agreement on Arbitration may serve as a standard for such agreement.
25
OECD, BEPS Project – Action Plan, Paris, May 29, 2013. See further G20’s leaders declaration of September 2013, par. 50.
26
Ibid p. 23. Action item 14 reads: ‘develop solutions to address obstacles that prevent countries from solving treaty-related disputes
under MAP, including the absence of arbitration provisions in most treaties and the fact that access to MAP and arbitration may be
denied in certain cases’.
27
OECD, Action 14: Making dispute resolution mechanisms more effective – 2015 Final report, Paris, October 5, 2015.
28
Ibid, par. 5. The minimum standard is split into three general objectives, which are that countries should ensure that: (i) treaty
obligations related to the mutual agreement procedure are fully implemented in good faith and that MAP cases are resolved in a timely
manner, (ii) administrative processes promote the prevention and timely resolution of treaty-related disputes and (iii) that taxpayers
that meet the requirements of paragraph 1 of Article 25 can access the mutual agreement procedure.
29
Ibid par. 3, 6, 16-18 and 20.
30
Ibid par. 8 and 60-61. What and how to monitor in the peer-review process is to be determined in the Terms of Reference and
Assessment Methodology. Paragraph 60 of the final report mandates Working Party No. 1 of OECD’s Center for Tax Policy and
Administration together with the Forum on Tax Administration MAP Forum to develop the Terms of Reference and the Assessment
Methodology. Element 1.5 of the minimum standard stipulates that a statistical reporting framework is to be developed in coordination
with the Forum on Tax Administration MAP Forum so as to monitor countries’ progress toward meeting the 24-month targeted
timeframe for resolving mutual agreement procedures (on average). The Forum on Tax Administration MAP Forum is a subsidiary
body of the OECD Committee on Fiscal Affairs, which was established in 2013, and consists of competent authorities’ representatives
of currently 46 countries, which include all OECD Member States, G20 states and Colombia, Hong Kong China, Malaysia and
Singapore. See for more information http://www.oecd.org/tax/forum-on-tax-administration/about/
31
Ibid., paras 8 and 62. These countries are Australia, Austria, Belgium, Canada, France, Germany, Ireland, Italy, Japan, Luxembourg,
the Netherlands, New Zealand, Norway, Poland, Slovenia, Spain, Sweden, Switzerland, the United Kingdom and the United States.
32
Ibid par. 63.
33
Introduction to the UN Model Convention (2001 version), par. 17.
34
See Lennard, M., The purpose and current status of the United Nations tax work, Asia-Pacific Tax Bulletin July/Augustus 2008, p.
25 and Lennard, M. The UN Model Tax Convention as compared with the OECD Model Tax Convention – current points of difference
and recent developments, Asia-Pacific Tax Bulletin January/February 2009, p. 4.
35
See Capacity development programme in international tax cooperation (E/C18/2014/5), New York, August 5, 2014, par. 21.
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Commentary to the OECD Model Convention. 36 Like the OECD, the United Nations also
discussed on several occasions whether or not the UN Model Convention should provide for
dispute settlement mechanisms other than the mutual agreement procedure.37 During the Ad Hoc
Group of Experts’ ninth and tenth meetings in 1999 and 2001 the inclusion of an arbitration
provision in the UN Model Convention was again put on the agenda. This led to the insertion of
an arbitration clause into the 2011 UN Model Convention.38 The UN Model Convention thus
follows to a great extent article 25 of the OECD Model Convention.39 Further, the Commentary to
the UN Model Convention generally also follows the Commentary to the OECD Model
Convention as regards the arbitration procedure (including the Arbitration Sample).40 However,
the UN Model Convention provides for two alternatives. Alternative A entails a mutual agreement
procedure equal to the mutual agreement procedure under the OECD Model Convention prior to
its update in 2008. Alternative B supplements this mutual agreement procedure with an arbitration
procedure. This arbitration clause is thereby almost identical to the OECD Model Convention’s
arbitration clause, but with the following three differences:41
a) The arbitration procedure is initiated at the request of either competent authority, whereas
under the OECD Model Convention it is initiated at the request of the taxpayer;
b) The mutual agreement procedure has a three-year term, whereas the OECD Model
Convention provides for a two-year term; and
c) The competent authorities have another six months to agree on a different solution after the
arbitration commission has rendered its decision, whereas under the OECD Model
Convention the arbitration decision is binding on the involved states.42

0.2.2 Studies performed in relation to arbitration procedures in international tax law
0.2.2.1 Dissertations on arbitration in international tax law
Three dissertations are discussed below which specifically deal with arbitration procedures in
international tax law,43 namely the dissertations by Züger (2001), Altman (2005), and Djebali
(2012). 44 The dissertation by De Graaf (2004), concerning the influence of EU law on
international tax law, is also discussed, as he included in his dissertation an analysis on the EU
Arbitration Convention’s legal status in light of EU law, which is important in the discussion on
the research subject of this study.45
36

Paragraph 9 of the Introduction to the UN Model Convention (2001 version).
These discussions already took place in the 1970s and 1980s. See the 1970 report by the UN Secretariat-General; the 1972 Report by
the Group of Experts; and the Group of Experts’ fourth meeting in 1988. See for a discussion hereof inter alia Prast-Ragetti, J.C.,
Ontwikkelingen rond de mutual agreement procedure, arbitrage?, Maandblad Belasting Beschouwingen 1989/12, p. 362-363;
Andriesse, M., Het Arbitrageverdrag in: Europees Vennootschapsbelastingrecht, Preadvies NOB 1991, par. 4.1.3.2; and Altman, Z.D.,
Dispute resolution under tax treaties, IBFD Amsterdam 2005, para. 1.3.1.5.3-1.3.1.5.7.
38
See for discussions Report of the Ad Hoc Group of Experts on International Cooperation in Tax Matters on the Work of its Ninth
Meeting (UN Doc ST/ESA/270), New York, 2000; Report of the Ad Hoc Group of Experts on International Cooperation in Tax
Matters on the Work of its Tenth Meeting (UN Doc ST/SG/AC.8/2001), New York, 2002; Report of the Ad Hoc Group of Experts on
International Cooperation in Tax Matters, Intermediation and Arbitration: the Arbitration Convention of the European Union for the
Resolution of Transfer Pricing Disputes (UN Doc. ST/SG/AC.8/203/L.8), New York, August 27, 2003; Report of the Ad Hoc Group of
Experts on International Cooperation in Tax Matters, Revision of the United Nations Model Resolution of Tax Treaty Disputes (UN
Doc. E/C.18/2005/3/Add.1), New York, December 5, 2005 and Report of the Ad Hoc Group of Experts on International Cooperation in
Tax Matters, Report on the Fourth Session (U.N. Doc. E/2008/45, E/C.18/2008/6), New York, October 20-24, 2008. See further,
Altman 2005, par. 1.3.1.5.7 and Vollebregt, H.A., Transfer pricing: ontwikkelingen sinds de codificatie van het arm’s length beginsel
per 2002, Weekblad Fiscaal Recht 2008/436, par. 7.
39
Only paragraph 4 of article 25 of the UN Model Convention and article 25 of the OECD Model Convention are differently drafted.
40
See also paragraph 1 of the Annex to the Commentary to article 25 of the UN Model Convention. This paragraph stipulates that: ‘the
committee considers that the paragraphs of the annex to the commentary on paragraph 5 of article 25 of the OECD Model Convention
that are reproduced below are relevant for the application of paragraph 5 of alternative B of the article’.
41
See also paragraph 1 of the Commentary to article 25 of the UN Model Convention.
42
This appears to be copied from article 12 of the EU Arbitration Convention and paragraph 84 of the Commentary to article 25 of the
OECD Model Convention, which both provide for a similar provision.
43
Gildemeister published a dissertation on arbitration of tax disputes in international investment law. As this subject is different from
the research subject of this study, it is not discussed further.
44
Züger, M., Arbitration under tax treaties: improving legal protection in international tax law, IBFD Amsterdam 2001; Altman 2005;
and Djebali, N., Beslechting van transfer pricing geschillen, Kluwer Law International 2012.
45
Graaf De, A.C.G.A.C., De invloed van het EG-recht op het internationaal belastingrecht: beleids- en marktintegratie, Kluwer
Deventer 2004. De Graaf’s analysis of the EU Arbitration Convention’s legal status was already set out in a series of articles: Graaf
De, A.C.G.A.C., Voorkoming van internationale dubbele belasting, gemeenschapsbeleid?, Maandblad Belasting Beschouwingen
1997/10, p. 297-306; Graaf De, A.C.G.A.C., Gezamenlijk of gemeenschappelijk beleid ter voorkoming van dubbele belasting binnen de
37
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Züger
In his dissertation, Züger analyzed whether the current arbitration clauses incorporated in double
tax conventions (e.g. up to 2001) provide taxpayers sufficient legal protection. To this end, he
extensively discussed the working of these clauses in terms of: (i) reference of a case to
arbitration, (ii) the jurisdiction of the arbitration board, (iii), rules of procedure, (iv) taxpayer’s
role and rights in the procedure, (v) the binding nature of the arbitral award, and (vi) precedential
effects. He went on to analyze whether the current dispute resolution mechanisms under double
tax conventions can make use of an international court (e.g. the ECJ or the ICJ) or a preliminary
ruling system.46 Züger, however, did not make detailed recommendations as to how to conduct the
arbitration procedure under the EU Arbitration Convention or double tax conventions, but only
produced general recommendations.
Altman
Altman performed an extensive analysis on the functioning of the dispute settlement mechanisms
under tax treaties (e.g. the mutual agreement procedure and arbitration procedure). Altman
thereby primarily focused on the conceptual foundation of these mechanisms and analyzed their
functioning in terms of institutional design and pros and cons from a taxpayer’s and governmental
perspective, such on the bases of a quantitative and qualitative analysis. Based on this analysis,
Altman concluded that the current dispute settlement mechanisms are ineffective and underused.
For that reason, he argued, they should be reformed, both in terms of institutional structure and
procedural functioning, by establishing a new international organization: the Global Tax
Organization. This organization should incorporate the existing dispute settlement mechanisms in
its procedures, thereby providing for a binding procedure. Further, this organization should deal
with the following disputes: (i) facts-intensive cases that concern the allocation of the taxable base
(e.g. transfer pricing disputes), and (ii) non-allocation cases that concern disputes with a legal
nature (e.g. interpretation of the applicable double tax convention).
Djebali
Djebali analyzed whether the existing dispute resolution mechanisms in international tax law
comply with the principles of a fair trial, and also whether these mechanisms are effective and
efficient to settle transfer-pricing disputes. She derived these fair trial principles from the
European Convention on Human Rights and the case law of the European Court of Human
Rights.47 She analyzed the following existing mechanisms: the EU Arbitration Convention; the
mutual agreement procedure and arbitration procedure under the OECD Model Convention, and
the policy of the Netherlands, Germany, Japan and the United States on this subject.48 Djebali
concluded that the existing mechanisms do not comply with these principles. For that reason, she
developed an alternative dispute resolution mechanism. Djebali used the positive aspects (e.g.
those aspects that met the principles of a fair trial) and concepts of the EU Arbitration Convention
and the OECD Model Convention, and supplemented them with input from arbitration procedures
in other areas of law, namely the procedures used by the International Chamber of Commerce and
by the United Nations Commission on International Trade Law.
De Graaf
De Graaf analyzed the influence of EU law on international tax law. Specifically as regards the
EU Arbitration Convention, De Graaf analyzed in detail whether the Member States were, under
EU law, actually allowed to conclude the EU Arbitration Convention. In other words, was the
Gemeenschap? De betekenis van artikel 220 EG Verdrag, Maandblad Belasting Beschouwingen 1997/11, p. 333-340; and Graaf De,
A.C.G.A.C., Avoidance of international double taxation: community or joint policy?, EC Tax Review 1998/4, p. 258-276.
46
The ECJ as an EU Institution was renamed the CJEU with the adoption of the TEU in 2009. In the remainder of this document the
term ‘ECJ’ is still used, as most case law referred dates back prior to the adoption of the TEU. In any event, the ECJ is still the most
used name for the Court of Justice sitting as a court (the CJEU as an institution embraces the ECJ and the General Court). Although at
the time of writing the term CJEU also embraces the EU Staff Tribunal, that body is due to be abolished and its jurisdiction will be
transferred the General Court late in 2016.
47
These principles are: (i) an equitable access to the procedure, (ii) independent and impartial adjudication, (iii) fair hearing of the
parties, and (iv) judgment within a reasonable time.
48
Djebali’s dissertation was partially written from a Netherlands’ perspective. She therefore took into account Netherlands’ tax policy
as well as the policy of Netherlands’ main trading partners: Germany, Japan and the United States.
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convention lawfully concluded? He also analyzed the convention’s legal status under EU law and
the competence of the ECJ and the Commission in this field. De Graaf’s position will be further
discussed in detail in chapter 5, which discusses the legal status of the EU Arbitration Convention.
In general terms, De Graaf concluded that the Commission was in 1976 competent to propose the
Arbitration Directive, also because article 220 EEC (later article 293 EC) was not sufficiently
effective to achieve the elimination of double taxation within the (then) Common Market. In De
Graaf’s view, article 220 EEC (later article 293 EC) confirmed the Community’s competence to
adopt harmonizing measures for the avoidance of double taxation within the Community. In other
words, he argued that the Member States were not allowed to adopt the EU Arbitration
Convention as long as the (then) European Economic Community could still adopt harmonization
measures. By signing the convention, the Member States acted contrary to articles 100 and 220
EEC in conjunction with article 5 EEC (the principle of loyal cooperation), as at that time a
harmonization proposal was still pending before the Council. De Graaf therefore concluded that
the EU Arbitration Convention was not lawfully concluded, and it was open to the Commission to
commence infringement proceedings before the ECJ.
0.2.2.2 Studies by international organizations and other scholars
International Fiscal Association
The International Fiscal Association discussed using arbitration as a dispute settlement
mechanism in several seminars during its annual congresses.49 During the 1981 congress, the
working of the mutual agreement procedure and using arbitration as a dispute settlement
mechanism was extensively discussed, as it was one of the two main topics of the conference.50 At
the request of the International Fiscal Association, Park and Tillinghast conducted in 2004 a study
on the use of arbitration under double tax conventions.51 They analyzed how arbitration can be
used for settling tax treaty disputes and they studied in detail several aspects of the arbitration
procedure. Based on that analysis, Park and Tillinghast developed a draft arbitration clause and a
memorandum of understanding to be incorporated in double tax conventions.52 Further, during the
2016 IFA Congress one of the congress subjects was dispute resolution procedures in international
tax matters. The IFA published a study on this subject, which provided an overview of available
dispute resolution instruments available in domestic and international law.53 This concerned three
situations: (a) the available mechanisms to settle potential disputes in advance, (b) domestic
available remedies to solve adjustments imposed by tax authorities and (c) bilateral and/or other
available mechanisms for eliminating double taxation once occurred. The discussion thereby took
into account the recent developments following the final report of OECD’s action item 14 of the
BEPS project to make dispute resolution mechanisms more effective, as also the discussions of
using arbitration to solve international tax disputes. The branch reports include an overview of the
three situations for their respective countries.

49

IFA congress 1951 (seminar on juridical interpretation of treaties concerning double taxation and necessity or advisability of
establishing an international fiscal jurisdiction); Cahiers de Droit Fiscal International, Volume XXXIV (1956); Cahiers de Droit
Fiscal International, Volume XLII (1960); Cahiers de Droit Fiscal International, Volume LVIIIa (1973); Cahiers de Droit Fiscal
International, Volume LXVIa (1981); IFA congress 1987 (seminar on effectiveness of current competent authority procedures for
relief of international double taxation: future developments; IFA congress 1993 (resolution of tax treaty conflicts by arbitration); IFA
congress 2011 (seminar on direct taxpayer’s participation in international tax dispute resolution mechanism) and IFA Congress 2012
(seminar on mutual agreement procedure and the resolution of cross-border disputes). For a discussion see inter alia Roeck De, M.,
Internationale fiscale arbitrage, Tijdschrift voor Fiskaal Recht May/June 1990, p. 119-120; Killius, J., The EC Arbitration Convention,
Intertax 1990/10, p. 438; Hinnekens 1992, p. 81; Hinnekens, L., The EU Arbitration Convention and its legal framework: Part I,
British Tax Review, 1996/2, p. 141; and Altman 2005, par. 1.3.2.3.1.
50
IFA, Cahiers de Droit Fiscal International – Mutual agreement procedure and practice, Volume 66a, SDU The Hague 1981.
51
Park, W.W. & Tillinghast, D.R., Income tax treaty arbitration, International Fiscal Association – SDU Fiscale & Financiële
Uitgevers 2004.
52
Pursuant to this arbitration clause states have a two-year period for reaching a mutual agreement. In absence of such mutual
agreement, or if the taxpayer deems a reached mutual agreement not in accordance with the specific double tax convention, the case is
referred to the arbitration procedure. The outcome of this procedure is then binding on all parties involved. The suggested arbitration
clause provides for eight paragraphs, which deals with several aspects of the arbitration procedure.
53
IFA, Cahiers de droit fiscal international – Dispute resolution procedures in international tax matters, Volume 101a, SDU The
Hague 2016.
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International Chamber of Commerce
The International Chamber of Commerce also studied using arbitration to settle international tax
disputes.54 In 1984 the organization called up governments to include an arbitration clause in their
double tax conventions.55 To this end it suggested some procedural improvements to the mutual
agreement procedure and using an independent body if, at the taxpayer’s request, the involved
states were unable to resolve the case within one year. Further, in 2000, the International Chamber
of Commerce issued a policy statement on arbitration in which it urged states to include
(mandatory and binding) arbitration clauses in their double tax conventions with each other. It
subsequently requested the OECD to develop a model arbitration clause.56 As a follow-up to this
policy statement, the International Chamber of Commerce’s commission on taxation published in
2002 a draft arbitration clause (including procedural rules and guidelines) to be included in double
tax conventions.57
Lindencrona / Mattsson
In 1978 the World Peace Through Law Center commissioned Lindencrona and Mattsson to
conduct a study on the feasibility of using arbitration for the settlement of international tax
disputes with the aim of establishing a World Tax Court.58 They published their study in 1981,
taking into account the arbitration procedures used by the International Chamber of Commerce,
the Arbitration Institute of the Stockholm Chamber of Commerce and the International Center for
the Settlement of Investment Disputes.59 Further, the study included a discussion of the working
of the Permanent Court of Arbitration and the ICJ. Lindencrona & Mattsson concluded that as the
mutual agreement procedure does not oblige the states involved actually to settle the dispute, it is
insufficient to settle tax treaty disputes. For that reason the procedure should be supplemented by
an arbitration procedure that is administered by an independent institution under the auspices of
the United Nations.60 To this end Lindencrona & Mattsson drafted a model arbitration clause,
whereby the procedure envisaged should be conducted at the level of the Arbitration Institute of
the Stockholm Chamber of Commerce.
Züger / Lang
In 2002, Züger and Lang published a comparative study on the settlement of disputes in tax treaty
law and was a follow-up to a joint conference held in Austria on September 20-23, 2001.61 The
study includes an overview of the policy of 18 European states as regards the settlement of
international tax disputes.62 Inter alia this overview includes: (i) states’ domestic legislation in
respect of dispute settlement, (ii) the mutual agreement procedure, (iii) the EU Arbitration
Convention (if applicable), (iv) arbitration clauses in double tax conventions and (v) other
international measures to settle disputes. 63 The study also included a discussion of (a) the
jurisdiction of international courts to settle tax treaty disputes, (b) the effective structuring of an
54
For example, already in the early 1920’s, the International Chamber of Commerce established an international committee on double
taxation. ICC Committee of Double Taxation, Meeting of December 18 and 20, 1922 (No. 922). See for a discussion inter alia Altman
2005, par. 1.3.1.1.1 and Ring, D.M., International tax relations: theory and implications, Boston College Law School – Legal studies
research paper series – Research Paper 97, May 1, 2006, par. 2.
55
The resolution of international tax conflicts (Doc. 180/240), adopted by the ICC Council on June 16, 1984 during its 146th Session at
Stockholm. Published in European Taxation 1984, p. 337-340.
56
ICC Commission on Taxation, Arbitration in international tax matters (Doc. 180/483), May 3, 2000. The statement followed from
the ICC’s 1999 programme for action, in which the ICC committed itself to ‘encourage governments to accept compulsory arbitration
in international tax conflicts’. Already in 1995, the ICC Commission on taxation issued a policy statement to the UN Group of Experts,
in which it addressed the need for international arbitration to settle tax treaty disputes. See ICC Commission on Taxation, Revision UN
Model Tax Convention (Doc. 180/402), November 24, 1995.
57
ICC Commission on Taxation, Arbitration in international tax matters (Doc. 180/455 Rev. 2), February 6, 2002. As a follow-up, the
International Chamber of Commerce held a conference in 2006. See Press release ICC, ICC to host conference on international tax
disputes, March 31, 2006. No further developments took place thereafter.
58
Lindencrona, G. & Mattsson, N., Arbitration in taxation, Kluwer Law International 1981, p. 5.
59
Ibid.
60
The authors also considered using international courts and concluded that in the long run may be more attractive and fruitful.
However, from a historical perspective they concluded that it was political not feasible to pursue with this option over arbitration in the
short run. In the long run, the arbitration institute may be transferred into an international tax court.
61
Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien 2003.
62
These states are: Austria, Belgium, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Italy, Latvia,
Luxembourg, the Netherlands, Norway, Portugal, Spain, Sweden and the United Kingdom.
63
This covered international courts (ICJ and ECJ), the preliminary ruling procedure (ECJ), and bilateral investment treaties.

Amsterdam, June 2016

VIII

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

arbitration procedure within and without the EU, and (c) dispute settlement procedures at the level
of the International Center for the Settlement of Investment Disputes and under social security
conventions. Finally, the study included an overview of using arbitration for the settlement of
disputes in North America, such as the dispute settlement procedure under the North American
Free Trade Agreement.
Owens / Lang
The Vienna University of Economics and Business, through its Institute for Austrian and
International Tax Law and Global Tax Policy Center, has initiated a three-year research project
relating to the mutual agreement procedure and mandatory dispute settlement mechanisms.64 The
background to this project was the steady increase of cross-border tax disputes and the likelihood
that there will be a further increase due to the side effects of the BEPS project of the OECD/G20.
To this end it organized a conference on arbitration in international tax matters in January 2015.65
The conference discussed the political as well as the technical issues that need resolution first if
states wish to move forward with using mandatory and binding arbitration to settle their taxrelated disputes. It also discussed what type of new institutional framework might be required to
address some of the concerns expressed by developing countries regarding using arbitration. A
subsequent conference was held in October 2015 and a third conference is scheduled for October
2016.66 The contributions for the January 2015 conference have been published.67
0.3 Clarification of the research subject: the EU Arbitration Convention
0.3.1 General considerations
Following the discussion on the developments of arbitration in international tax law, this section
further discusses the grounds on which the subject of this dissertation was chosen. First, the EU
Arbitration Convention’s procedures are compared with the dispute resolution procedures under
the OECD and UN Model Conventions and it is explained why the EU Arbitration Convention is
to be preferred. A similar analysis of previous studies by scholars and international organizations
is then undertaken. Based on both analyses, the interesting features that can be studied in more
detail are identified and the question whether there is a need for research in this field is answered.
0.3.2 EU Arbitration Convention v. dispute settlement procedures under the OECD / UN
Model Convention
0.3.2.1 General considerations
This section provides a comparative analysis of the dispute settlement procedures under the EU
Arbitration Convention and the OECD / UN Model Convention. The main difference is that the
dispute resolution procedures under the OECD / UN Model Convention only provide for a
negotiation model and as such do not have direct effect, whereas the EU Arbitration Convention is
directly applicable in all 28 Member States. Consequently, the dispute settlement procedures
included in these models will be available only if states incorporate these procedures in their
double tax conventions with each other.68 In order to have an overview of the impact of the
arbitration clauses under the OECD / UN Model Convention, the extent to which these are
adopted in double tax conventions is examined.
64
See: https://www.wu.ac.at/en/taxlaw/institute/tax-policy/current-projects/international-tax-disputes-improving-map-and-mandatorydispute-settlement/.
65
The organizers of the conference doubted whether the current dispute settlements mechanism in the international tax arena (the
mutual agreement procedure) are capable of dealing with this increase in an effective and timely matter. They also opined that it is
unfortunate that within the OECD/G20 no consensus could be reached on using mandatory and binding arbitration for solving the
cross-border tax disputes. See Owens, J. & Lang, M., International arbitration in tax matters, IBFD Amsterdam 2016, preface.
66
See https://www.wu.ac.at/en/taxlaw/institute/tax-policy/current-projects/international-tax-disputes-improving-map-and-mandatorydispute-settlement/events/.
67
See Owens, J. & Lang, M., International arbitration in tax matters, IBFD Amsterdam 2016. These contributions deal with many
aspects of an arbitration procedure, such as constitutional issues for adopting arbitration to settle international tax disputes, different
forms of arbitration, participation of taxpayers, qualification requirements for arbitrators and the finality of the arbitration decision.
68
See paragraph 29 of the Commentary to the Preamble to the OECD Model Convention (version 2010), which stipulates that the
OECD Model Convention is not legally binding. Paragraph 12 of the Introduction to the Commentary on the UN Model Convention
(version 2011) also stipulates that the UN Model Convention is not binding. See in this regard also Ruiter De, M., Supplementary
dispute resolution, European Taxation September 2008, par. 4.3 and Morris, E., International dispute resolution: myths of competent
authority revisited, Tax Planning International Transfer Pricing 2009/6, p. 12.
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0.3.2.2 Current state of play: adoption of arbitration clauses in double tax conventions
The OECD Model Convention is a model convention to be used by states for negotiating bilateral
double tax conventions.69 At the time of writing of this study (June 2016), 200 double tax
conventions include an arbitration clause in annex to the mutual agreement procedure to settle
disputes as regards the interpretation or application of the specific double tax convention.70 The
number, however, is increasing mainly due to the inclusion of an arbitration clause in the OECD
Model Convention since 2008. The arbitration clause of the UN Model Convention has only been
adopted in a single double tax convention.71 This is understandable because this arbitration clause
was only introduced in the UN Model Convention in 2011, and in all but 22 double tax
conventions with an arbitration clause an OECD Member State is a signatory state to each
convention.72 The analysis below therefore does not concern the UN Model Convention.73 If the
200 double tax conventions are analyzed, the following general comments can be made:74
a) Spread amongst states: a limited group of states is a signatory state to the majority of double
tax conventions that include an arbitration clause (the Netherlands, Canada, Switzerland, Italy,
the United Kingdom, Mexico and the United States);
b) Spread amongst period: prior to the 2008 update of the OECD Model Convention 88 double
tax conventions included an arbitration clause. As of 2008, 112 double tax conventions were
signed that include an arbitration clause;75
c) Link with the OECD Model Convention: in total 100 double tax conventions include an
arbitration clause equal to the arbitration clause of the OECD Model Convention.76 This is a
success-ratio of 89% as compared to the 112 double tax conventions that were signed after
2008 and that include an arbitration clause. In other words, if states agree on an arbitration
clause in their double tax conventions (after 2008), it is likely that they will base this clause
on article 25(5) OECD Model Convention. Hence the rather substantial impact of that
provision;
d) Mandatory arbitration procedure: of the remaining 88 double tax conventions, the reference of
a case to arbitration is – in contrast to the OECD Model Convention – in almost all
conventions not mandatory. Mandatory arbitration is only provided for in 14 double tax
conventions. In the other 74 double tax conventions a case may be referred to an arbitration
procedure at the request of one of the contracting states or subject to an agreement between
the competent authorities involved and/or taxpayers;
e) Entry into force of the arbitration clause: 21 double tax conventions do not provide for a
direct applicable arbitration clause, as the applicability of the arbitration clause is subject to an
exchange of notes or establishment of procedural rules for the arbitration procedure.77 In all
69

The main purpose of the OECD Model Convention is to provide for ‘a uniform basis for the most common problems that arise in the
field of international juridical double taxation’. See paragraphs 2-3 of the Commentary to the Preamble to the OECD Model
Convention.
70
There are also 20 double tax conventions that include a most favored nation clause, which can be divided into three sub-clauses:
a)
b)
c)
71

If a state agrees to include an arbitration clause in any of its double tax conventions, it shall enter into negotiations with the other contracting state
on including an arbitration clause in the applicable double tax convention;
If a state changes its policy with respect to arbitration as a solution for resolving tax treaty disputes, the states concerned shall consult each other to
consider the negotiation of an arbitration clause into the double tax convention or enter into such negotiations; or
If a state agrees to include an arbitration clause in any of its double tax convention (that is substantially similar to the provision included in the
OECD Model Tax Convention), such provision shall automatically apply between the two states concerned.

Convention between Jersey and Rwanda of June 26, 2015.
See also Lenard, who addressed that developing states are suspicious towards or hold a reservation against including an arbitration
clause in double tax conventions. Lennard, M., Transfer pricing arbitration as an option for developing countries, Intertax 2014/3, p.
179-188, par. 1. Further, 19 of the 22 double tax conventions between non-OECD Member States that include an arbitration clause
were entered into after 2008 and are based on the arbitration clause of the OECD Model Convention.
73
Also because the UN Model Convention’s arbitration clause, its annex commentary and Arbitration Sample are almost entirely a
copy of the OECD Model Convention.
74
See Pit, H.M., Arbitration under the OECD Model Convention – follow-up under double tax conventions: an evaluation, Intertax
2014/6-7, p. 445-469.
75
There were 3 in 2008, 16 in 2009, 18 in 2010, 5 in 2011, 11 in 2012, 23 in 2013, 12 in 2014, 19 in 2015 and 5 in 2016 (up to June 1,
2016). Of the total of 112 arbitration clauses, 87 were included in a newly signed double tax conventions. The remaining 25 arbitration
clauses were included via an amending protocol.
76
Not all 78 double tax conventions, however, provide for an arbitration clause that is totally equal to article 25(5) OECD Model
Convention. In total 47 double tax conventions include an arbitration clause that deviate to some extent to the content of paragraph 5.
See for a discussion hereof Pit 2014, par. 5.1.
77
For example, an arbitration clause has been included in the double tax convention between the Netherlands and the United States as
of 1992, however, exchange of notes as regards its implementation have not been exchanged so far.
72
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f)

these double tax conventions the arbitration clause is not based on the OECD Model
Convention; and
Procedural rules: most of the 200 double tax conventions with an arbitration clause do not
provide for rules on how to conduct the arbitration procedure. Only 4 of the 100 double tax
conventions in which arbitration clauses are based on article 25(5) OECD Model Convention
also adopted the Arbitration Sample, whereas another 7 double tax conventions only include
some procedural rules.78 In the case of 89 double tax conventions such rules thus still need to
be established. Further, of the remaining 88 double tax conventions, only 32 include some
procedural rules for the conduct of the arbitration procedure.79 The content and details of
these rules, however, vary widely.

In sum, the number of arbitration clauses is still rather limited as compared to the total number of
general double tax conventions on income and capital (approximately 3,000).80 At the time of
writing (June 2016), 200 double tax conventions include an arbitration clause. The majority of
these arbitration clauses do not provide for mandatory arbitration. This makes the effect of these
arbitration clauses limited, because if states are reluctant to refer a case to arbitration, they easily
can block such reference.81 However, if – since 2008 – states agree to include an arbitration clause
in their double tax convention, most of the time they use the arbitration clause provided for by
article 25(5) OECD Model Convention. In other words, the arbitration clause of the OECD is
gaining momentum. Despite this encouraging number, the OECD’s recommendations concerning
procedural rules have been included in only a few treaties. The vast majority of the 200 arbitration
clauses do not provide for any rules to be applied during the arbitration procedure. It is submitted
that if a case is referred to the arbitration procedure it is essential that there should be a wellfunctioning mechanism, and that it should also be clear to all involved parties how to operate
during this procedure. As in the majority of arbitration clauses these procedural rules still need to
be established before the arbitration procedure can actually be initiated, their practical effect is
rather redundant.
0.3.2.3 Impact of the EU Arbitration Convention as compared to the arbitration procedures under
the OECD/UN Model Convention
The analysis of the previous sub-section shows that arbitration clauses are not yet widely
incorporated into double tax conventions, although their number is rising. Further, although the
arbitration clause incorporated in article 25(5) OECD Model Convention is gaining momentum,
most double tax conventions that do include an arbitration clause still deviate from the arbitration
clause provided for in the OECD Model Convention. It is therefore submitted that the impact of
the arbitration clause included in the OECD Model Convention (as well as the Commentaries and
the Arbitration Sample) remains limited. In comparison, the EU Arbitration Convention has more
impact. The reasons are the following:
1) The EU Arbitration Convention has been in force for more than 26 years (with a four year
hiatus). The EU JTPF has existed for 14 years; it has issued numerous reports and conducted
many studies with the aim of improving the EU Arbitration Convention’s functioning. In
comparison, the arbitration clause included in article 25(5) OECD Model Convention was
only introduced in 2008 and is not yet widely implemented in double tax conventions (only in
100 of the approximately 3,000 double tax conventions). The experience with this latter
arbitration procedure is limited if not absent and it will be some time before an acceptable
78

The agreements between Germany and the United Kingdom (Mutual agreement of March 30, 2010), the Netherlands and Germany
(Mutual agreement of April 12, 2012), the Netherlands and Japan (Implementing Arrangement of August 25, 2010), and between the
Netherlands and the United Kingdom (Mutual Agreement of October 2, 2008) incorporated the Arbitration Sample. Not all
agreements, however, follow the Arbitration Sample in detail. For example, the agreement between Japan and the Netherlands deviates
at numerous points of the Arbitration Sample. The other 7 double tax conventions are of Japan with Chile (Protocol of January 21,
2016), Germany (Protocol of December 27, 2015), Hong Kong (Protocol of November 9, 2010), New Zealand (Protocol of December
10, 2012), Sweden (Protocol of December 5, 2013) and Portugal (Protocol of December 19, 2011); and between Canada and the United
Kingdom (Exchange of Notes of July 27, 2015).
79
The contracting states to these 32 double tax conventions are almost always Austria, Italy, Japan and the United States. It therefore
appears that these rules were agreed at these state’s request.
80
In the remainder of this study, reference to double tax conventions means double tax conventions on income and capital.
81
See also Velthuizen, H., Arbitrage in Nederlandse belastingverdragen. Weekblad Fiscaal Recht 2002/435, par. 7.
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2)

3)

4)

5)

6)

number of equal arbitration clauses have been adopted into double tax conventions and
practical experience is gained;
The EU Arbitration Convention, once it was ratified, conferred right on individuals. Such
direct effect is missing for the arbitration clause included in the OECD Model Convention. As
the latter only comprises a negotiation model, the arbitration clause actually needs to be
adopted in individual double tax conventions to be effective;82
The EU Arbitration Convention is a multilateral convention, which has a broad scope of
application, namely within 28 Member States, and applies to bilateral as well as triangular
cases. The arbitration clause of the OECD Model Convention only applies in bilateral
situations to those taxpayers that are resident in one of the contracting states; 83
As noted above, OECD’s Arbitration Sample has only been adopted in 4 double tax
conventions, and most double tax conventions with an arbitration clause do not include any
procedural rules as to how to conduct the arbitration procedure. In comparison, the EU JPTF
developed a Code of Conduct for the effective implementation of the EU Arbitration
Convention, which has been adopted by Member States in their administrative practice.84 The
procedures of the EU Arbitration Convention are thus more written out than arbitration
procedures under double tax conventions. Further, by the adaption of the Code of Conduct in
Member States’ administrative practice, a similar set of rules is applicable in a multilateral
fashion, which is not the case in respect of the arbitration clause of article 25(5) OECD Model
Convention or the arbitration clauses incorporated in double tax conventions;
From a geographical perspective, arbitration procedures are easier to organize under the EU
Arbitration Convention than an arbitration procedure between for example Hong Kong and
the Netherlands. States parties to the EU Arbitration Convention are neighboring states or
relatively near each other. Consequently, it may well be that in practice – apart from the
absence of any procedural rules or mandatory application – the arbitration clauses in double
tax treaties for non-neighboring states are factually dead letters; and
The EU JTPF frequently discusses the practical and procedural aspects of the EU Arbitration
Convention. In other words, the convention’s development is a more continual process. The
Member States and business representatives are brought together in the EU JTPF. With the
help and assistance of the Commission, the forum continuously monitors the convention’s
functioning. Changes to the EU Arbitration Convention are therefore more easily
implemented than changes to the OECD Model Convention.85 Instead of amending each
bilateral double tax convention with the specific update of the OECD Model Convention, the
changes in respect of the EU Arbitration Convention are directly applicable in all 28 Member
States. In other words, adoption of changes is less easy to achieve on a global scale (or even
OECD level) and also more time-consuming than is the case with the EU Arbitration
Convention.

In sum, the impact of the EU Arbitration Convention is quite high as compared to the arbitration
procedure as provided for by the OECD Model Convention. Or, as Haigh puts it, the EU
Arbitration Convention represents the most effective means of guaranteeing elimination of double
82

De Ruiter argued that for this reason that EU Arbitration Convention will be the instrument with the widest application in the near
future as compared to article 25(5) OECD Model Convention. See De Ruiter 2008, p. 496. See further Morris 2009, p. 12.
83
Although the OECD initially envisaged a multilateral model tax convention, it concluded that this would meet great practical and
political difficulties. The OECD therefore did not develop any initiatives for such an instrument. See OEEC, First Report of the Fiscal
Committee of the OEEC concerning the elimination of double taxation, Paris, September 1958, para. 14-15 and 37. See also paragraph
40 of the Commentary to the Preamble to the OECD Model Convention: ‘there are no reasons to believe that the conclusion of a
multilateral tax convention involving all Member countries could now be considered practicable. The Committee therefore considers
that bilateral conventions are still a more appropriate way to ensure the elimination of double taxation at the international level’.
84
Of the 28 Member States, 21 included the Code of Conduct in their administrative practices and 4 Member States are preparing
administrative measures in respect of the Code of Conduct. Bulgaria, Croatia and Romania did not provide for input, as they were not
signatory states to the EU Arbitration Convention at the time of the survey. See Commission Staff Working Document accompanying
the Commission Communication on the work of the EU JTPF in the period March 2007 to March 2009 and a related proposal for a
revised Code of Conduct for the effective implementation of the EU Arbitration Convention (90/436/EEC of July 23, 1990) – EU JTPF
Summary report on penalties (SEC (2009) 1168 final), Brussels, September 14, 2009 and Annex IX: State of play of the
implementation of the Code of Conduct related to the EU Arbitration Convention (JTPF/006/BACK/REV5/2006/EN), February 11,
2008.
85
See also Halma, H., Verslag oratie mevr. prof. dr. I.J.J. Burgers, Weekblad Fiscaal Recht 2002/237, par. 2. Burgers addressed that
changes at a European level apply in a multilateral fashion, whereas changes at for instance the OECD level have to be implemented in
each specific double tax convention.
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taxation.86 For that reason that the EU Arbitration Convention has more interesting features to be
studied. This section examines how a study on the EU Arbitration Convention fits in with
previous research.
0.3.3 EU Arbitration Convention vs. previous studies
The analysis in section 0.2.2.1 demonstrated that none of the dissertations on arbitration
procedures in international tax law focused exclusively on the EU Arbitration Convention. The
dissertations by Züger, Altman and Djebali discussed the EU Arbitration Convention’s procedures
to a certain extent, but not in detail as regards their development and application in practice.87
Further, although De Graaf’s dissertation discussed in detail the legal validity and legal status of
the EU Arbitration Convention under EU law, it did not include an analysis as regards later
developments (e.g. accession of new Member States and adoption of the Code of Conduct) and
the legal validity and legal status thereof. The same can be said in respect of the other studies
discussed in section 0.2.2.2. The studies by Lindencrona & Mattsson, the International Chamber
of Commerce, the International Fiscal Association and Park & Tillinghast only discussed the EU
Arbitration Convention to a limited extent. The study by Lang & Züger provided a more thorough
discussion of the EU Arbitration Convention, but the overview of the 18 states only took into
account those states’ unilateral policy as regards the convention and did not offer an in-depth
discussion of the EU Arbitration Convention itself. Apart from these studies and published
dissertations, the EU Arbitration Convention has also been discussed, analyzed and criticized on
many occasions. Such publications are extensive, but nevertheless do not provide for a
comprehensive analysis of the convention, also taking into account recent developments. Also the
Commission and the EU JTPF have not yet provided for such comprehensive analysis.88 The
totality of discussions in the literature does offer a detailed analysis of the EU Arbitration
Convention and its functioning. There are, however, four problems with this state of affairs. First,
most literature offers only a general discussion of the EU Arbitration Convention. Only a few
articles discuss the working sphere of the convention in detail.89 Second, the detailed articles
merely discuss one specific item of the convention.90 Third, these discussions of the convention
86
Haigh, R., Competent authority processes under double taxation treaties, Tax Planning International European Union Focus 2001/7,
p. 8.
87
For example these dissertations do not include a discussion of the development of the EU Arbitration Convention, the role of the EU
institutions in this process and the interaction of the EU Arbitration Convention with EU law.
88
Although in 2001 the Commission published a study on taxation in the Internal Market that also included an analysis on the
functioning of the EU Arbitration Convention, this study did not provide a comprehensive analysis of the convention. On November
11, 2011, the Commission issued a communication on double taxation in the Internal Market. This communication included a brief
discussion of the EU Arbitration Convention’s functioning and ended with the conclusion that the convention did not provide a
completely successful method. The communication, however, did not undertake a comprehensive analysis of the EU Arbitration
Convention itself or solutions to the obstacles identified. See Commission Communication to the European Parliament, the Council and
the European Economic & Social Committee on double taxation in the Single Market (COM (2011) 712 final), Brussels, November 11,
2011, par. 5.4.
89
See Hinnekens, L., Het EEG-verdrag betreffende fiscale arbitrage, Algemeen Fiscaal Tijdschrift 1991/11, p. 289–310; Hinnekens
1992, p. 70-105; Hinnekens, L., Legal sources and interpretation of European tax arbitration convention and its recognition of the
taxpayer, IFA Congress 1993 – The resolution of tax treaty conflicts by arbitration, Vol. 18e, par. B; Hinnekens, L., Compatibility of
bilateral tax treaties within European community law; the rules, EC Tax Review 1994/4, p. 147-166; Hinnekens 1996/2, p. 132-154;
Hinnekens, L., The EU Arbitration Convention and its legal framework, part I, British Tax Review 1996/3, p. 271-311; Hinnekens, L.,
Belgian co-ordination, distribution and special service centres; non-garden varieties of arm’s length transfer pricing and European
arbitration, Intertax 1996/10, p.347-370; Hinnekens, L., The Monti report: the uphill task of harmonizing direct tax systems of EC
Member States, EC Tax Review 1997/1, p. 31-49; Hinnekens, L., Different interpretations of the European tax arbitration convention,
EC Tax Review 1998/4, p. 247-257; Hinnekens, L., The European tax arbitration convention: time to make the best of it, European
Taxation November/December 1998, p. 447-449; Hinnekens, L., The uneasy case and fate of article 293 second indent EC, Intertax
2009/11, p. 602-609; and Hinnekens, L., European arbitration convention: thoughts on its principles, procedures and first experience,
EC Tax Review 2010/3, p. 109-116. See, further Schelpe, D., The Arbitration Convention: its origin, its opportunities and its
weaknesses, EC Tax Review 1995/4, p. 68-77; Herksen Van, M., How the Arbitration Convention lost its lustre – the threat of
triangular cases, Intertax 2008/8-9, p. 332-345; Hann, P., Revised Code of Conduct for the implementation of the Arbitration
Convention, Tax Planning International Transfer Pricing 2009/12, p. 20-23; Cauwenbergh, P. & Gaublomme, A., Efficiënte toepassing
EU Arbitrageverdrag: herziene gedragscode, Fiskoloog Internationaal 2010/315, p. 1-3; Damsma, B., Proposed changes to the Code
of Conduct for the Arbitration Convention, International Transfer Pricing Journal January/February 2010, p. 34-40; Sporken, E. &
Besten Den, P., EU Council adopts the revised Code of Conduct for the effective implementation of the EU Arbitration Convention,
International Transfer Pricing Journal May/June 2010, p. 213-214; Cesare di, F., How to revitalize the EC Arbitration Convention: the
new recommendations of the Joint Transfer Pricing Forum, International Transfer Pricing Journal July/August 2010, p. 276-282; and
Lodin, S.O., The Arbitration Convention in practice – Experiences of Participation as an Independent Member of Arbitration
(Advisory) Commissions, Intertax 2014/3, p. 173-175.
90
For example, Van Herksen discussed the application of the EU Arbitration Convention in respect of triangular cases.
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are limited in time, as none of the literature includes a discussion of the EU Arbitration
Convention that takes into account all developments since the signature of the convention. Last,
no evaluating research has yet been performed on the EU Arbitration Convention’s governance
and whether this governance is correct from a legal perspective (based on the EU Arbitration
Convention’s legal status), effective and efficient.91 As stressed by Kohler-Koch, authors who
have written about the democratic deficit of the EU have hardly ever bothered to take a close look
at how the system is administered, and those who know all the details of how policies are
developed have not reflected generally on the legitimacy of being subject to European rules.92 It is
precisely the combination of both that is also missing in respect of the EU Arbitration Convention.
In sum, the EU Arbitration Convention has been widely discussed in dissertations, studies and
articles, but none of these documents provide for an all-embracing study of the convention’s
provisions, its functioning and governance. There is thus room for an in-depth and comprehensive
study of the EU Arbitration Convention. The following section discusses this matter further.
0.3.4 Necessity of an in-depth study of the EU Arbitration Convention
From the discussion above, it is clear that the EU Arbitration Convention has multiple features
that are interesting to study in detail, and that there is a room for a study. But exactly what should
be studied? A number of considerations respond to this question. First, the EU Arbitration
Convention has been in force for over 25 years (with a four year hiatus). The time has surely come
for a critical evaluation whether the EU Arbitration Convention’s design is able to fulfill its
principal objective. This principal objective is to resolve cases of double taxation arising from
profit adjustments concerning dealings between associated enterprises or arising from the
adjustment of profits attributable to permanent establishments, by providing for a binding dispute
resolution mechanism that is limited in time. Because double taxation has a negative economic
impact, especially in the EU’s internal market, it is essential to have a procedure that eliminates
double taxation as efficiently, effectively and to the lowest costs possible. It is thereby also
important that there be no ambiguities as to how to conduct this procedure.93 The question is
whether the EU Arbitration Convention is capable of performing this task? The EU JTPF’s
previous research in this field demonstrates that in the past there was room for improvement as
regards its functioning. Improvement was partially realized by adopting the Code of Conduct and
its revision. However, analyses of the content of the EU Arbitration Convention and the Code of
Conduct shows that there is still a need and room for further improvement. The Commission took
a similar view and concluded in 2011 that:
‘Despite the adoption (and the revision) of a Code of Conduct, the proper functioning of the AC
[the EU Arbitration Convention] could be further improved, as shown by the length, in general, of
Mutual Agreement Procedures (MAP)’.94
91
De Graaf discussed the EU Arbitration Convention’s legal status in his dissertation and several articles, but did not take into account
recent developments as regards the legal status of the Code of Conduct or the accession of new Member States to the EU Arbitration
Convention. De Carolis did discuss the use of soft-law specifically in respect of the EU Arbitration Convention, but did not primary
focuses on how policy is shaped as regards this convention. See Carolis, de, D., The European Arbitration Convention on transfer
pricing: legal fossil or instrument of new European governance?, Intertax 2013/5, p. 308-312.
92
Kohler-Koch, B., The evolution and transformation of European Governance, Paper presented at the ECSA – sixth biennial
international conference, Pittsburgh, USA, 2-5 June 1999, p. 16.
93
Paragraph 4.2 of the OECD Transfer Pricing Guidelines stipulates that: ‘double taxation (…) constitutes a potential barrier to the
development of international trade and investment flows’. Further, paragraph 1 of the preamble to the OECD Model Convention
stipulates that: ‘the harmful effects [of double taxation] on the exchange of goods and services and movements of capital, technology
and persons are so well known that it is scarcely necessary to stress the importance of removing the obstacles that double taxation
presents to the development of economic relations between countries’. See also the observation by the Commission that unrelieved
double taxation represents an impediment to the Internal Market and a barrier to economic development in Commission
Communication doc. COM (2011) 712 final, par. 5.4. See further Commission, Consultation on improving double taxation dispute
resolution mechanisms, February 16, 2016: ‘double taxation is in itself a source of legal uncertainty for taxpayers as frequently pointed
out by business associations and representatives of taxpayers and can have impact on business decisions, mobility and functioning of
the market’. And further: ‘double or multiple taxation results in a higher tax burden, cash-flow disadvantages, higher administrative
and compliance costs and burdens. This may deter affected citizens from taking full advantage of their right to operate freely across
borders in the EU’s Internal Market’.
94
Ibid. See, for a discussion of the Communication, also Schwarz, J., Double taxation in the Single Market, Bulletin for International
Taxation June 2012, p. 298 and Michalak, J.M. & Taferner, A., EU policy announcement on avoidance of double taxation and harmful
tax competition, Journal of International Taxation March 2012, p. 13.
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The Economic and Social Committee also argued that there is room for improving the EU
Arbitration Convention, as a lengthy process characterizes this convention.95 Such improvements
are necessary, for example, on clarification of terms, the process of selecting arbitrators,
qualification criteria for eligible arbitrators, and interaction with domestic procedures.96 Apart
from these examples, it should also be stressed that a thorough evaluating analysis on the work of
the EU JTPF in relation to the EU Arbitration Convention has not yet been performed. Also in this
area there is a need for further study. For these reasons, the present work focuses on the
functioning of the EU Arbitration Convention, looking at whether the convention functions
satisfactorily and whether the Code of Conduct has actually led to an improvement of the
convention’s functioning. In other words, does the EU Arbitration Convention really provide
taxpayers with a time-limited, efficient and effective dispute resolution mechanism? This
evaluation addresses the following aspects: (i) the convention’s history, process of adoption and
further developments and (ii) the convention’s formal and material scope of application and
procedural functioning.
Second, it is submitted that the evaluation in this analysis needs not only to discuss in detail the
rules enclosed in the EU Arbitration Convention itself, but also to take into account the
institutions that are involved in the EU Arbitration Convention’s governance. Such an analysis
provides an insight in the way the EU Arbitration Convention was developed, how it was
improved and which institutions were involved in this process.97 Therefore this work analyses
how the EU Arbitration Convention is governed and how the developments relating thereto were
structured. The convention’s governance has some remarkable issues that deserve further
exploration. In short, the EU Arbitration Convention is a multilateral convention between the
Member States under international public law, but the Member States acted in their capacity as
sovereign states and not in their capacity as members of the EU. Although the EU Arbitration
Convention is based on article 220 EEC (later renumbered to article 293 EC, which has now been
repealed), it is not actually part of EU law. Consequently, the ECJ has no jurisdiction to rule on
this convention and the Commission has no competence to initiate an infringement procedure if
Member States fail to fulfill the obligations arising from this convention. Consequently, as regards
its governance these EU institutions play no formal role: in principle the Member States are in the
driving seat in administering the EU Arbitration Convention and conducting its procedures.
However, in practice this proved to be different. The adoption of the Code of Conduct and the
decision-making process in respect of the accession of Bulgaria, Romania and Croatia reveals that
the EU institutions do play a (formal) role in the convention’s governance. These two examples
are discussed briefly below.
Adoption of the Code of Conduct
The EU JTPF developed the Code of Conduct, but because the EU Arbitration Convention is not
part of EU law, the Member States themselves have to decide on the adoption of this Code of
Conduct. However, the practice is rather different: the Commission sent a proposal for a Code of
Conduct to the Council, which was subsequently adopted by the Council and by the representatives
of the Member States meeting within the Council. It is submitted that this is striking, since the
Commission and the Council have no competence in this respect and should therefore have
refrained from being involved in this decision-making process.
Accession of Bulgaria, Romania and Croatia to the EU Arbitration Convention
Following the EU Arbitration Convention’s legal status as a multilateral convention under
international public law, accession of new states to the EU Arbitration Convention is normally
95

Opinion of the European Economic & Social Committee on the ‘Communication from the Commission to the European Parliament,
the Council and the European Economic and Social Committee on Double Taxation in the Single Market (2012/C 181/08) OJ EU of
June 21, 2012, par. 4.8.
96
For example, in respect of clarification of terms, the EU JTPF did not start with the clarification of terms enclosed in the EU
Arbitration Convention because this would be a very complex and resource-intensive exercise. See Summary record of the first
meeting of the EU Joint Transfer Pricing Forum (JTPF/004/2002/EN), October 30, 2002, par. 57.
97
The term ‘governance’ is defined in the Groningen Centre of Law and Governance as: ‘decision- and policy-making within a group
of persons or within an institution, or within a system of institutions (…)’. Section 0.6.1 discusses more extensively governance in
relation to the EU Arbitration Convention.
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governed by an accession convention. The Member States adopted such an accession convention in
1995 in respect of the accession of Austria, Finland and Sweden and in 2004 in respect of the
accession of Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the
Slovak Republic and Slovenia to the EU Arbitration Convention.98 These accession conventions
had to be ratified by each Member State. Because these ratifications procedures were time
consuming, a different procedure for the accession of Bulgaria, Romania and Croatia to the EU
Arbitration Convention was chosen. Following advice of the Commission and a recommendation
of the European Parliament, the Council decided that the EU Arbitration Convention would enter
into force with respect to Bulgaria and Romania on July 1, 2008 and with respect to Croatia on
January 1, 2015. This is striking because an analysis by the EU JTPF showed that in certain
Member States this entry into force is constitutionally not allowed, as in these states a decision on
the accession of new states to an existing convention needs parliamentary approval. In any case,
the route chosen raises questions, such as whether these EU institutions were allowed to act in this
way, and whether the decision of the Council on this issue was lawfully made.

In sum, the Commission correctly concluded that the design of the EU Arbitration Convention can
be further improved, despite the adoption of the Code of Conduct. In other words, there is a need
for a comprehensive study on the convention’s functioning in practice. As regards the
convention’s governance it is submitted that the procedures for governing and improving the EU
Arbitration Convention are in practice rather ambiguous, as the convention’s governance, legal
status and its relationship with EU law are hybrid and not fully clear. This also goes for the
process of adoption of additional measures, such as the Code of Conduct or the accession of new
member states to the convention. Hence there is a need for further research in this area as well.
0.4 Aim and purpose of this study and relation with earlier research
0.4.1 Aim and purpose
This work evaluates the functioning and governance of the EU Arbitration Convention and seeks
whether and if so what changes should be made so as to improve this convention’s functioning
and governance. As noted above, during the EU Arbitration Convention’s 26 years of existence
important developments took place. For example, new Member States acceded to the EU
Arbitration Convention and the Code of Conduct was adopted to improve the convention’s
practical functioning. As discussed in section 0.3.4, up to now the EU Arbitration Convention
(and the Code of Conduct) has not been thoroughly analyzed as regards its functioning (e.g. its
effectiveness, usage, scope of application and practical application) and its governance. In this
respect and with respect to the remarks made in the previous sections, this work’s hypotheses are:
•

•

The governance of the EU Arbitration Convention is not properly regulated in light of state
sovereignty and EU law, is not efficient in that the process involves a range of actors,
whereby competences and practical involvement are ambiguous, and is not effective in that
the convention’s governance does not lead to a timely and successful settlement of all
disputes brought under the convention; and
After 26 years of existence the EU Arbitration Convention is not able to fulfill its principal
objective, despite the adoption of a Code of Conduct in 2006, its revision in 2009 and its
proposed revision in 2015.

If the outcome of the research is that both hypotheses are correct, the subsequent aim of this work
is to:
‘Analyze whether (and what) improvements to the EU Arbitration Convention’s functioning and
governance are necessary and subsequently how these improvements could/should be implemented
in practice’.

98
The fact that a separate accession convention was concluded supports the argument that the EU Arbitration Convention is not part of
EU law, because otherwise the EU Arbitration Convention would directly apply in respect of new Member States because of their
accession to the acquis communautaire. See for a further discussion of this subject, chapter 5.
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These possible improvements should not be seen as stand-alone. Currently, the EU Arbitration
Convention is the only multilateral convention in international tax law that provides for
mandatory arbitration to settle (transfer-pricing related) tax disputes. Improving the convention’s
functioning (if necessary) could serve as the standard for further development of mandatory
arbitration in international tax law for two reasons. First, if any improvements can be successfully
implemented in the convention, this will prove that changing a multilateral convention is possible.
Moreover, it may serve as guidance for arbitration clauses in double tax conventions. Such
improvements would enjoy wide support, since a substantial number of Member States are also
members of the OECD and because the Member States are a contracting state to 143 (of which 21
are between Member States) of the 200 double tax conventions with an arbitration clause.
Changes realized via the EU Arbitration Convention may subsequently also be implemented in the
arbitration procedures under double tax conventions.99
0.4.2 Relation with earlier research
As observed in section 0.3.3, none of the dissertations discussed the EU Arbitration Convention in
detail as regards its capability to achieve its principal objective. By performing this study, an
additional and supplementary component is added to previous research on the use of arbitration to
settle international tax disputes. The reasons are the following:
a) Züger discussed the functioning of the mutual agreement and arbitration procedures under
double tax conventions and also the EU Arbitration Convention. His study provided for an indepth analysis of the functioning of the arbitration procedure under these conventions. The
present work is a supplement to his study, as it provides for an in-depth analysis of the
functioning of the EU Arbitration Convention;
b) Altman analyzed whether the mutual agreement and arbitration procedures function
satisfactorily from a conceptual perspective. The outcome of his study lead to a new
conceptual design for resolving international tax disputes. The present work does not
specifically add to or supplement Altman’s dissertation, as it is performed from a different
angle and analyses the EU Arbitration Convention’s governance in detail;
c) Djebali discussed the EU Arbitration Convention’s practical application in more detail than
Züger did. The present work adds to and supplements Djebali’s study, as it examines not only
the convention’s procedures, but also its scope and governance. Further, Djebali made
suggestions for improving the existing dispute settlement procedures. The present work goes
one step further by also analyzing how such suggestions should be implemented in the EU
Arbitration Convention and by tailoring suggestions for improvement specifically to the needs
of the EU Arbitration Convention; and
d) De Graaf thoroughly analyzed the EU Arbitration Convention’s legal status under EU law.
The present work also analyses the involvement of the EU institutions in the EU Arbitration
Convention’s governance and takes into account new developments as regards this convention
and also analysis the legal status and validity of the additional measures concluded in respect
of the EU Arbitration Convention (e.g. accession conventions and code of conduct).

This work, however, is not only a supplement to earlier studies. The innovative part of this work
lies in the fact that specific attention is paid to the governance of the most important dispute
settlement mechanism in international tax law. So far a study on the EU Arbitration Convention’s
governance has not yet been conducted. Because of the EU Arbitration Convention’s hybrid
relationship with EU law, this work analyses the question whether the current governance of the
EU Arbitration Convention is legally correct, efficient and effective. By performing this analysis,
the present work supplements the studies conducted so far on the governance process of
developing international tax law by Radealli & Kraemer and especially by Ring.100
99
See also Burgers in her inaugural lecture in 2002, who argued that European regulations may be an instrument to fill the gaps in the
OECD Model Convention or bilateral double tax conventions, because on a EU level it is sufficient to come up with a single
regulation, whereas double tax conventions would need to be amended separately. This can also be said in respect of arbitration. See
Burgers, I.J.J., Een eigen koers – Gedachten over de verhouding tussen Europees en internationaal belastingrecht, SDU The Hague
2001. See also Halma 2002, par. 2.
100
Radealli, C.M. & Kraemer, U.S., Shifting modes of governance: the case of international direct taxation, Paper prepared for the
international workshop on the transformation the territorial state: changes in and challenges to national control over police and taxation,
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To summarize, as compared with previous studies, the specific focus of this work on the
governance and functioning of the EU Arbitration Convention may contribute to the development
of arbitration in international tax law and also may have a practical impact on the EU Arbitration
Convention’s functioning and governance. Further, this study is also a supplement to the previous
dissertations and studies in this field.
0.5 Central research question
Based on the previous formulated hypotheses, the central research question can now be defined.
This central research question reads as follows:
R1: Should changes be made to improve the governance and functioning of the EU Arbitration
Convention and if so on what grounds and what changes?

This central research is divided into three sub-questions, which read as follows:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the
EU Arbitration Convention’s legal status and the associated competences, and does this
governance adhere to the principles of effectiveness and efficiency?
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct –
its principal objective: to eliminate cases of double taxation arising from transfer pricing
profit adjustments, by providing for a compulsory and binding dispute settlement mechanism
that is limited in time?
SR3: What changes should be made to improve the governance and functioning of the EU
Arbitration Convention and how could/should these improvements be implemented in
practice?

In order to answer the first sub-question, the following items will be dealt with:
• Legal status: what is the legal status of the EU Arbitration Convention, the Code of Conduct,
the Accession Conventions and Accession Decisions?
• Relationship with other areas of law: what is the relationship of the EU Arbitration
Convention with EU law, international law, the OECD Model Convention, double tax
conventions the between Member States and their domestic legislation?
• Governance in practice: which institutions are involved in the governance of the EU
Arbitration Convention, what role do these institutions play, are these institutions from a
legal perspective competent to be involved?
The second sub-question requires an analysis of the:
•
•

•

Formal scope of application: do the formal rules on the convention’s scope of application
adhere to the principles of clarity and simplicity, legal equality and legal certainty?
Material scope of application: do the material rules on the convention’s scope of application
and the tax principles underlying the convention adhere to the principles of clarity and
simplicity, legal equality and legal certainty?
Procedural functioning: are the convention’s procedures defined sufficiently clearly so that
they can contribute to the settlement of cases that fall within its scope within the given time
limits and as such adhere to the principles of clarity and simplicity, transparency,

International University Bremen – June 17-18 2005 and Ring, D.M., International tax relations: theory and implications, Boston
College Law School – Legal studies research paper series – Research Paper 97, May 1, 2006.
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effectiveness and efficiency? Furthermore, do the convention’s procedures provide an
outcome in all cases that conforms with the principles of legal justice, legal equality and legal
certainty?
In order to answer the third sub-question, the following questions need to be answered:
•

•

•

•

Bottlenecks: what are the bottlenecks in the current design of the EU Arbitration Convention
as regards its formal and material scope of application as well as its and procedural
functioning?
Improvements by the Code of Conduct: to what extent have the Code of Conduct and its
revisions contributed to a more efficient and effective functioning of the EU Arbitration
Convention as regards its formal and material scope of application as well as its procedural
functioning?
Improving governance: what changes should be reflected in the EU Arbitration Convention –
within its legal boundaries – to provide for a more effective and efficient governance of the
convention?
Improving functioning: what changes should be reflected in the EU Arbitration Convention
with respect to its formal and material scope of application as well as its procedural
functioning in order to adhere to the following principles: clarity and simplicity, transparency,
efficiency, effectiveness, legal justice, legal equality and legal certainty and in order to ensure
both the protection of taxpayer’s rights and the smooth functioning of EU’s internal market,
those objectives being the main reasons for concluding the EU Arbitration Convention?

In the section below all these sub-questions are further defined and what exactly is to be tested is
explained.
0.6 Theoretical framework
0.6.1 Testing the EU Arbitration Convention’s governance
This work includes a critical assessment of the EU Arbitration Convention’s governance. Such an
assessment is important, since – as discussed in section 0.3.4 – the legal status of the EU
Arbitration Convention, the process of developments and amendments relating to the EU
Arbitration Convention and the role played by EU institutions is ambiguous. Especially in this
field there is room and need for clarification. This work analyzes in that perspective whether the
existing governance of the EU Arbitration Convention is correct from a legal viewpoint and
whether it can be considered efficient and effective.
In order to perform the analysis on the EU Arbitration Convention’s governance, it is first
necessary to analyze what the EU Arbitration Convention’s legal status is under EU law and
international law. The outcome of this analysis answers the question which institutions from a
legal perspective are competent to be involved in the convention’s governance. Based on the
outcome of this analysis, the examination proceeds to look at which parties are in practice
involved in the EU Arbitration Convention’s governance. Based on these results the first subresearch question can be answered, whether this governance is consistent with the convention’s
legal statues, the associated competences therewith and also adheres to the principles of
efficiency and effectiveness. This work aims to clarify how governance in respect of the EU
Arbitration Convention has emerged, thereby taking into account the broader aspect of the EU’s
activities in this field. Following the international relations theory the analysis also makes use of
and builds on previous research by Radealli and Kraemer and by Ring in the field of direct
taxation. Radealli & Kramer discussed the shifting modes of governance in inter alia the EU.101
They focused on the increasing use of informal (non-binding) governance in the EU, of which the
EU Arbitration Convention and the related Code of Conduct are examples. Further, they
discussed the governance in respect of international tax law from the perspective of accountability,
legitimacy and participatory quality. They did not, however, discuss this specifically as regards
the EU Arbitration Convention. This work will perform this analysis and take into account the
101
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various studies concerning the governance by the EU in respect of direct taxation, as this – as will
be shown – is closely linked to the governance of the EU Arbitration Convention. Ring discussed
the working of international tax relations from both a theoretical and practical perspective,
concluding that international relations theory has paid little attention to developments in
international tax law and how they have emerged, whereas this area of law has unique and
complex dynamics of multi-jurisdictional relations. 102 In that regard Ring analyzed the
governance of international tax law on the basis of the international regime theory.103 She studied
the theory as:
‘Part of the international relations theory that tries to answer the question on how and when states
reach agreement and how they cooperate’.

To this Ring added that:
‘This theory seeks to explain the possibility, conditions and consequences of international
governance beyond anarchy and short of supranational government in a given issue area’.

It is precisely this question that this work seeks to answer in respect of the EU Arbitration
Convention. As will be demonstrated, the EU Arbitration Convention lacks a supranational
institution that governs the convention. The theory is thereby helpful in identifying and clarifying
the EU Arbitration Convention’s governance. In a second study published in 2010, Ring analyzed
how international tax law has developed as well as the influence of international organizations
hereon.104 Ring discussed the four basic elements that underlie international organizations: (i)
membership, (ii) organizational structure, (iii) agenda setting, and (iv) output.105 Ring inter alia
tested these basic elements against the work of the OECD in the field of dispute resolution. She
also noted that in this area further studies are necessary to identify common issues, patterns and
problems and to provide for an overall assessment of the international tax organization’s power
and influence, decision-making process, accountability and legitimacy in developing international
tax policy.106 The present work builds on to the research agenda put forward by Ring, as it
discusses through the lens of the international relations theory the way the EU Arbitration
Convention is governed. This study thereby takes into account Ring’s 2010 study in respect of
OECD’s work in the field of dispute resolution, thereby specifically focusing on the EU
Arbitration Convention.
0.6.2 Testing the EU Arbitration Convention’s functioning
0.6.2.1 General considerations
The second sub-question aims to evaluate the EU Arbitration Convention’s functioning. The
following subjects are thereby further examined:
a) Formal scope of application: (i) applicable language, (ii), period of application, (iii)
ratification procedures, (iv) definition of terms, (v) taxes covered, (vi) taxpayers covered (e.g.
personal application) and (vii) territorial scope;
b) Material scope of application: terms for application and the convention’s tax principles (the
arm’s length principle and the rules for attributing profits to permanent establishments); and
c) Procedural functioning: the procedural aspects of the convention’s five phases: (i) application,
(ii) unilateral relief procedure, (iii) mutual agreement procedure, (iv) arbitration procedure,
and (v) implementation.

The provisions of the EU Arbitration Convention related to these three categories are tested
against legal and general principles. This will be further discussed below.
102

Ring 2006.
Ibid.
104
Ring, D., Who is making international tax policy?; international organizations as power players in a high stakes world, Boston
College Law School Legal Studies Research Paper 185 - January 26, 2010.
105
Ibid, para. II-B and C.
106
Ibid, p. 133.
103

Amsterdam, June 2016

XX

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

0.6.2.2 Legal and general principles
0.6.2.2.1 Foundation of legal and general principles
As argued by Gribnau in his dissertation on legal relationship and legal principles in tax law, legal
principles are the normative foundations of law on which a complex of legal rules is based.107
These legal principles have an intense ethical character. According to Gribnau, law aims at
realizing legal values.108 These (unwritten) legal values are the abstract elements of a legal system,
which are de facto not included in written legal rules.109 Due to their abstract nature, these legal
values need to be further worked out.110 This is realized via legal standards, and this is where legal
principles come into play. In Gribnau’s view legal principles are the juridical equivalent of
fundamental standards, which constitute behavioral standards for the realization of legal values in
a juridical system.111 Legal principles thereby contribute to realize these legal values and can be in
essence brought back to the principles of legal justice, legal equality, legal certainty and
effectiveness. 112 Gribnau argued that because legal principles are the legal distillates of the
fundamental values of a society, development of law should be based on these legal principles.113
In other words, development of law should aim at translating legal principles into legal rules.
Gribnau argued that assessment of legal rules is to be performed on the basis of the underlying
principles and thus the underlying legal values.114 These principles thus remain relevant for the
interpretation of legal rules. Legal principles, as well as dogmatisms, constitute additional sources
of law, which are the normative fundament of the rule of law.115 As such they serve as a guide for
interpreting these legal rules.116 However, also the rule of law needs to adhere to these legal
principles. As put by Dworkin, a legal principle is:
‘A standard that is to be observed, not because it will advance or secure an economic, political, or
social situation deemed desirable but because it is a requirement, of justice or fairness or some
other dimension of morality’.117

The EU Arbitration Convention’s primary objective is to eliminate double taxation arising from
the adjustment of profits of associated enterprises resident within the EU by providing for a
compulsory and binding dispute settlement mechanism that is limited in time. Its underlying legal
value is that the existence of double taxation is undesirable and has distorting effects in general
and on the functioning of EU’s internal market in particular, and also negatively affects
taxpayers.118 To eliminate these distorting effects and to create a level playing field for taxpayers
resident within the EU, the convention strives to effectively eliminate this double taxation within a
3½ year period. This work evaluates whether the EU Arbitration Convention’s content observes
certain legal principles so as to contribute to its primary objective. In light of Gribnau’s definition
of legal principles, the principles that are used as a foundation to test the EU Arbitration
Convention’s functioning are: legal justice, legal equality and legal certainty.
In order to gain insight in the EU Arbitration Convention’s functioning as regards its formal and
material scope of application as well as its procedural functioning, this work also tests the
convention’s provisions against general principles, developed and used by international
107
Gribnau, J.L.M., Rechtsbetrekking en rechtsbeginselen in het belastingrecht, Quint 1998, para. 4.3.2, 4.6.3, 4.7.1, 4.9.1-4.9.2 and
4.11. See also the references made in these paragraphs.
108
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109
Ibid para. 4.5 and 4.11.
110
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111
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Helminen, M., EU Tax Law – Direct taxation, IBFD International Publishing 2012, par. 1.3.2.
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organizations. These general principles are included in the so-called Ottawa taxation framework,
which follows from the 1998 Ottawa Ministerial Conference on Electronic Commerce. This
conference tasked the OECD to develop a Taxation Framework to govern the taxation of
electronic commerce.119 These principles concern: neutrality, efficiency, clarity and simplicity,
effectiveness and fairness and flexibility.120 Although the Ottawa taxation framework specifically
focused on the taxation of e-commerce, the OECD stressed that these taxation principles also are
the guidance for taxation of conventional commerce. These principles thus can be used for general
taxation as well. For that reason, these principles can also be used in respect of the EU Arbitration
Convention. One principle should, however, be added: transparency. This study tests the EU
Arbitration Convention’s functioning against these legal and general principles. The meaning of
these principles is further discussed below.
0.6.2.2.2 Explaining the general and legal principles
Legal principles:
• Legal justice: the EU Arbitration Convention aims to eliminate double taxation arising from
transfer pricing profit adjustments. The principle of legal justice is thus satisfied if the
convention’s procedures effectively lead to such elimination in each individual case;
• Legal equality: this principle implies that similar cases should be treated equally. The EU
Arbitration Convention sets forth which cases and which taxpayers are included in its scope of
application. Inequality occurs if a certain case is allowed under the convention, whereas other
similar cases are not.121 Such situation would then conflict with the principle of legal equality;
This also concerns the situation in which similar cases have led to a different outcome. For
example if certain cases are not allowed to the convention’s procedures, whereas for similar
cases the convention’s procedures are applied only because different Member States are
involved; and
• Legal certainty: rules adhere to the principle of legal certainty if their application is predictable.
In other words, rules are to be applied strictly pursuant to the wording used in these rules and
that stakeholders can rely on the correct application of these rules.122 In respect of the EU
Arbitration Convention, this principle implies that the outcome of the convention’s application
leads to a correct application of the arm’s length principle or the correct attribution of profits to
permanent establishments and that taxpayers can rely on this application in practice. Further, the
principle of legal certainty also entails that if a taxpayer requests for the application of the EU
Arbitration Convention, the rights granted to him by its procedures are respected and complied
with by Member States involved. The OECD considers legal certainty, in its charter of
taxpayer’s rights and obligations, as one of the basic rights of taxpayers (e.g. taxpayers have a
right to a high degree of certainty as to the tax consequences of their actions).123 It is submitted
that this also applies to the EU Arbitration Convention.
General principles:
• Neutrality: this principle is similar to the principle of legal equality and entails that the tax
system should be neutral and equitable towards the taxpayer to which legislation is to be
applied. The principle is for that reason not discussed further;
• Clarity and simplicity: this principle implies that terms used and rules formulated are
comprehensibly defined in that there are no ambiguities as regards their interpretation. Further,
the principle implies that the terms used and rules formulated are easy to apply and do not, for
example, provide for extensive reservations that obstruct a uniform application. In other words,
119
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•

•

•

the parties applying these rules should not face any difficulty about how to apply these rules or
how to interpret the terms used;124
Efficiency: the principle of efficiency entails that the greatest possible effect or result is obtained
in relation to resources (e.g. time, costs and efforts). In other words, maximization of results for
the lowest costs possible. In relation to tax dispute resolution procedures, the Commission is of
the view that an efficient procedure has the following features: (a) double taxation is relieved
within a reasonable timeframe, (b) collection of taxes can be suspended until the double taxation
is relieved, (c) interest costs (or similar payments) on the tax due from the primary adjustment in
one Member State may not exceed the interest refund on the corresponding adjustment in the
other Member State, and (d) resources required by taxpayers to obtain the elimination of double
taxation are modest.125 This study takes these features into account (primarily (a) and (d)) and
inter alia examines whether EU Arbitration Convention’s procedural design is able to meet its
deadlines or whether there are any obstructions, and also what the costs of the convention’s
application are in terms of efforts of the parties involved;
Effectiveness: the principle of effectiveness can be defined as the result of a process being
consistent with the objectives of a process and also the expectations that parties have of such
process (prior to the initiation of such process). In other words, that the outcome of the
procedure is consistent with the expectations of the parties involved (an achievement of the
desired result). If a taxpayer requests the application of the EU Arbitration Convention, its
procedures can be considered effective to the extent that double taxation is actually and fully
eliminated. Effectiveness also implies that the outcome of a process (e.g. the settlement of the
dispute) is implemented. If one of the parties fails to implement the outcome of the process, a
new (legal) procedure must be initiated to enforce this outcome. Obviously, this does not
increase the effectiveness of the process; and
Transparency: this principle entails the openness of processes for stakeholders in certain
situations (transparency of procedure). In relation to the EU Arbitration Convention, if a
taxpayer submits a request under the convention, the process can be considered transparent if the
taxpayer is kept informed on all progress made during the convention’s application.

0.6.2.2.3 Clarification of the reasons for choosing general and legal principles
Hinnekens evaluated the EU Arbitration Convention in respect of rights granted to taxpayers and
performed his analysis based on the rights of procedural fairness.126 Hinnekens took seventeen
specific aspects into account when performing this analysis.127 For that reason there is no need to
perform a similar analysis here. This is all the more true because the Code of Conduct does not
provide taxpayers with additional rights. Therefore, the current state of play is comparable to the
situation in 1996. It is thus appropriate to analyze and evaluate the convention in the light of the
general and legal principles mentioned above, and not to examine the convention based on the
principles of a fair trial.128 There are three reasons for this. First, Djebali already performed this
analysis in her dissertation. Second, testing the EU Arbitration Convention’s procedures against
the principles of a fair trial only involves a testing framework in respect of its procedures, and not
as regards its formal and material scope of application. It would only evaluate the EU Arbitration
Convention from a taxpayer’s perspective and not take the perspective of other stakeholders into
account (e.g. Member States’ perspective). This work offers a broader analysis from a more
neutral perspective. Each category specifically tested is further discussed below.
124
See in this regard also Schrama, W., How to carry out interdisciplinary legal research – some experiences with an interdisciplinary
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0.6.2.3 Testing framework
0.6.2.3.1 Formal scope of application
The question of the EU Arbitration Convention’s formal scope of application is whether the rules
in the convention relating hereto are sufficiently clear in that they do not create any ambiguities as
regards their application and interpretation, which may act deterrent to fulfill the EU Arbitration
Convention’s primary objective. The issues analyzed are: (i) applicable language, (ii), period of
application, (iii) ratification procedures, (iv) definition of terms, (v) taxes covered, (vi) taxpayers
covered (e.g. personal application), (vii) territorial scope and (viii) triangular cases. In order to test
whether the EU Arbitration Convention’s formal scope of application are defined sufficiently
clear, for each of the issues it, they are examined to see whether they adhere to the principles of
clarity and simplicity, legal equality and legal certainty. With respect to the principles of clarity
and simplicity, the question to be answered is whether the terms used in the EU Arbitration
Convention are defined sufficiently clearly and whether they are easy to apply in that they do not
create a different application / outcome for similar cases or lead to a situation of non-application.
The principles of clarity and simplicity are tested in respect of all eight issues mentioned above.
Further, the principle of legal equality and legal certainty are tested in respect of personal
application. By testing against these latter principles, it can be determined whether the EU
Arbitration Convention’s personal scope of application provides for a fair and equal application in
similar situations.
0.6.2.3.2 Material scope of application
The EU Arbitration Convention’s material scope of application defines which cases are covered
by the EU Arbitration Convention (terms for application) and its tax principles.129 These tax
principles are incorporated in article 4 EU Arbitration Convention; they concern the arm’s length
principle and the rules for attributing profits to permanent establishments. In order to be able to
test whether the convention’s material scope of application contributes to the fulfillment of the EU
Arbitration Convention’s primary objective, it should be first clarified which cases are covered by
the convention. Subsequently it should be clarified whether the underlying tax principles are
defined sufficiently clear (principle of clarity and simplicity), whether there is sufficient guidance
as regards to the application of these principles (principle of clarity and simplicity), and whether
the correct application of these principles leads to a fulfillment of the EU Arbitration
Convention’s primary objective in each specific case (principle of legal equality and legal
certainty). As regards the principles of clarity and simplicity, the question is whether the EU
Arbitration Convention sufficiently clarifies which cases are covered by it, and also whether the
tax principles are defined sufficient clear and easy to apply. All parties involved in the EU
Arbitration Convention – taxpayers, the Member States and the advisory committee – have to
assess which cases are eligible under the convention and also have to apply and interpret the
convention’s tax principles. Does the EU Arbitration Convention provide sufficient guidance? In
other words, are the tax principles incorporated in article 4 EU Arbitration Convention
comprehensibly defined and easy to apply in practice? As transfer pricing is not an exact science,
there is no general standard for each situation; there is thus a risk that comparable cases of double
taxation lead to different outcomes.130 Therefore, in respect of the principle of legal equality and
legal certainty, it is necessary to examine whether the application of the tax principles leads to an
equal outcome in comparable cases.
0.6.2.3.3 Procedural functioning
The procedural design of the EU Arbitration Convention can be considered the convention’s most
important issue, as these procedures enable taxpayers to be relieved of double taxation. Although
the correct application of the arm’s length principle by the Member States involved in a specific
case actually eliminates the double taxation for the case under review, it is the EU Arbitration
Convention’s procedures make this elimination possible. The formal and material scope of
application are important issues, but it is the procedural design that constitutes the convention’s
129
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130
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foundation. These procedures provide for a dispute settlement mechanism that should lead to the
settlement of a dispute within a 3½ year period. The question is whether the design of these
procedures is sufficiently clear (principle of clarity and simplicity), efficient and effective
(principles of efficiency and effectiveness) to enable the settlement of the dispute within the given
time period, with no ambiguities that obstruct the process. The subsequent question is whether the
procedural design sufficiently provides for legal equality, legal certainty and legal justice. The
specific question here is whether the procedural rules sufficiently guarantee that all equal cases are
treated equally? Are the procedural rules applied in case X similar to the procedural rules applied
in case Y, if both cases are equal or sufficiently comparable? Do the procedural rules guarantee
that if parties agree on the elimination of double taxation taxpayers can trust that the double
taxation will actually be eliminated?
0.6.3 Improving the EU Arbitration Convention’s governance and functioning
The third sub-question in this research is what changes should be made to improve the governance
and functioning of the EU Arbitration Convention? The answer actually depends on the answers
to the first and second sub-questions, as these answers provide insight into the convention’s
governance and functioning. Full compliance with the legal and general principles discussed in the
preceding section may be a utopian ideal, as there will always be issues for debate or
improvement. The work of the EU JTPF in this area has made this plain. The EU JTPF first
analyzed what the bottlenecks are in the current design of the convention concerning its formal
and material scope of application and its procedural functioning. Before making specific
recommendations, it is appropriate to examine the extent to which the Code of Conduct and its
revision has actually achieved improvements in the convention’s functioning: has the Code of
Conduct has contributed to a more efficient and effective functioning of the EU Arbitration
Convention as regards its formal and material scope of application and procedural functioning?
Based on this analysis, it will become apparent whether it is possible to improve the convention’s
governance. Based on the EU Arbitration Convention’s legal status, this research analyzes
whether within the legal boundaries there are possibilities to provide for a more efficient and
effective governance of the convention, and, if so, how such improvements should be construed
and which institutions should play a role. Subsequent to this analysis, attention turns to discussing
what changes should be made to the convention and/or the Code of Conduct so as to improve its
functioning. This involves not only what the content of such changes should be. Especially in the
EU context, given the complex competence structures, an important question is how such changes
have to be structured. It is thus necessary to examine not only the changes themselves, but also
their implementation. In order to have a clear view on how such improvements are to be
structured, a proper analysis is necessary.
0.7 Undertaking the evaluating analysis
This work is to a large extent descriptive in nature and will mainly consist of conducting a
literature review. This review consists of three stages. First, the EU Arbitration Convention itself
and all connected measures will be studied. Second, all documentation and studies produced and
conducted by the Commission, the Council, the European Parliament, the Economic and Social
Committee and especially the EU JTPF related to the EU Arbitration Convention are also
studied. Last, the study will also take into account all literature and documents produced by other
organizations (e.g. the OECD and the UN) relating to the convention. Case law is not specifically
studied, because the convention itself provides for the dispute settlement procedure and also
because its procedures are not subject to review by the Member States’ domestic courts or the
ECJ. Nevertheless, if for a certain aspect of the study certain case law is relevant, this case law is
taken into account as well. Due to the nature of an evaluating analysis, it is necessary to perform
empirical research. This empirical analysis consists of an analysis of the number of cases dealt
with under the EU Arbitration Convention. The outcome may be important for the work’s main
question, namely whether the design of the convention is able to fulfill its principal objective. For
example, if the empirical analysis reveals why a specific aspect of the arbitration procedure
functions unsatisfactorily (e.g. the process of finding equipped arbitrators is difficult and time-
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consuming), recommendations can specifically be directed to solve this shortcoming. Questions
that are asked are inter alia:
a) What is the number of cases that are brought under the EU Arbitration Convention?
b) How many cases are eventually referred to the arbitration procedure?
c) Do the data available provide sufficient and valuable information on the EU Arbitration
Convention’s functioning?

The empirical analysis has been undertaken based on the statistics published by the EU JTPF as
part of its monitoring task.
0.8 Taxonomy of this study
0.8.1 General considerations
This study is divided into five parts. All five parts together consist of 20 chapters. The content of
each part and each chapter is further discussed below.
0.8.2 Part I: general overview of the EU Arbitration Convention (chapter 1-4)
The first part provides for a general overview of the EU Arbitration Convention. It focuses on the
convention’s history, its ratification and entry into force and usage by taxpayers. Part I also
provides for an overview of the EU Arbitration Convention’s general working sphere. This part is
mainly included to provide background information on how the convention came into existence
and what its principal objective is. The content of this part serves as input for the further parts of
this work. Chapter 1 discusses the convention’s history, beginning with the origin of the
convention in 1975; the year in which the Commission announced action in this field. Second, the
process of adoption – from 1975 up to 1990 – is discussed. This discussion thereby provides for
an overview which parties were involved in the process and the political obstacles to such
adoption. This latter is especially important when suggesting improvements to the EU Arbitration
Convention. Third, the chapter discusses the period after adoption and its entry into force. Last,
the chapter focuses on the recent period in which the EU Arbitration Convention was
supplemented with a code of conduct and in which new Member States acceded the convention.
Also this part discusses recent initiatives of the Commission to further improve the convention’s
functioning. Chapter 2 provides a general overview of the EU Arbitration Convention. The
subjects of discussion are the convention’s principal objective and a short overview is given of its
procedures. Moreover, the language of the convention is discussed, followed by a general
discussion of additions to the convention: the code of conduct and its revision. Last, the chapter
focuses on accession of new Member States to the convention, the possibility of a revision and/or
termination of the convention as well as the possibility for Member States to unilaterally withdraw
from the convention. The subjects of applicable language, revision, termination and withdrawal
from the convention relate to the EU Arbitration Convention’s formal scope of application. These
subjects are discussed in this chapter because of the latter’s relationship with the general structure
of the convention. The end of this chapter for that reason does not include an answer to the second
sub-question in relation to these subjects, as this answer is included in chapter 17 (see section
0.8.4).
In the third chapter the ratification process in respect of the EU Arbitration Convention is
discussed, giving an overview of how ratification procedures are to be performed under the
convention and how this process was conducted in practice. Further, it discusses the ratification
process as regards the accession of new Member States to the convention. Chapter 3 discusses
how the convention is to be applied to cases arising prior to the entry into force of the EU
Arbitration Convention, during the period the convention was not in force (2000-2004) and arising
prior to the period an acceding Member States was not a signatory state to the EU Arbitration
Convention. The convention’s period of application and ratification procedures also relate to the
convention’s formal scope of application. For the same reasons as mentioned above, these
subjects are included in this chapter and the answer to the second sub-research question is
discussed in chapter 17. Chapter 4 then discusses the number of cases dealt with under the EU
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Arbitration Convention as from its date of entry into force. The chapter not only focuses on the
number of cases itself, but also the type of disputes and whether for each case the deadlines were
met (and if not, the reasons why not). Section 0.7 already discussed the reasons for conducting an
empirical analysis.
0.8.3 Part II: Governance (chapter 5-8)
The second part consists of three chapters, all three of which focus on the EU Arbitration
Convention’s governance. The first two chapters provide input to the third chapter, which contains
the analysis of the convention’s governance. First, in order to understand how the convention is
and should be governed, chapter 5 discusses the convention’s legal status in relation to EU law.
This concerns a short overview of the constitutional framework for eliminating double taxation –
the EU Arbitration Convention’s principal objective – within EU’s internal market. Following
that, the discussion focuses on the convention’s legal nature, and the question is answered what
the convention’s legal status is in relation to EU law: does the convention constitute (secondary)
EU law, is it a convention under international public law, or is it something in between? Further,
the chapter discusses the legal status and the validity of relating measures to the EU Arbitration
Convention: the Code of Conduct and accession conventions.
Second, following the analysis of chapter 5, the EU Arbitration Convention’s relationship with
international law, with double tax conventions between the Member States and with their
domestic law is discussed in more detail. Further, since the EU Arbitration Convention copied
some provisions of the OECD Model Convention, its relation with this latter convention is
discussed as well. The analysis of chapter 5 and 6 provides the relevant input to discuss the EU
Arbitration Convention’s governance. This insight makes clear which parties should be involved
in the convention’s governance from a competence perspective. Based hereon, the role of each EU
institution and the role of the Member States in governing the EU Arbitration Convention and its
related measures are discussed in chapter 7. This chapter includes an overview which international
EU institutions were involved in this process and whether this was correct from a legal and
competence perspective. The discussion thereby builds on to the analysis of chapter 5. Further, the
chapter discusses how developments as regards the EU Arbitration Convention were construed
and which parties played a role in this respect. Chapter 7 thereby aims to clarify the convention’s
governance from a theoretical perspective and takes into account how governance has developed,
why certain steps in this governance were chosen, which parties were involved and which role
they played. This clarification thereby provided tools to answer the question whether in the
current state of play, the chosen form of governance is effective and efficient. The study’s analysis
pointed out that this is not the case. Based on the analyses conducted in chapters 5-7, the first subquestion is answered in chapter 8: which parties are involved in governing the EU Arbitration
Convention, whether they are from a legal perspective competent to be involved ,and whether this
type of governance is efficient and effective.
0.8.4 Part III: Functioning (chapter 9-17)
The third part relates to the EU Arbitration Convention’s functioning and focuses on its formal
and material scope of application and procedural functioning. First, chapter 9 discusses the formal
scope of application, which includes an analysis of: (i) definition of terms, (ii) taxes covered, (iii)
taxpayers covered, (iv) territorial scope, and (v) definition of terms. As discussed in section 0.8.2,
other issues as regards the formal scope of application – language, revision, termination,
withdrawal, running period, ratification and application of cases – have already been discussed in
chapters 2 and 3, as these issues concern the convention’s general working sphere. Second,
chapter 10 discusses the convention’s material scope of application. This concerns: (i) cases to
which the EU Arbitration Convention applies and (ii) the convention’s tax principles: the arm’s
length principle and the rules for attributing profits to permanent establishments. This chapter
also discusses whether the EU Arbitration Convention’s material scope of application also
includes situations in which (one of) the parties involved suffered losses and/or thin capitalization
cases. Chapters 11-16 deal with the functioning of the procedures of the EU Arbitration
Convention. This concerns the convention’s five phases: application (chapter 11), unilateral relief
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procedure (chapter [12]), mutual agreement procedure (chapter 13), arbitration procedure (chapter
14) and implementation (chapter 15). Chapter 16 discusses three separate subjects, which have a
relation with all five phases, namely: taxpayer’s rights and involvement; interaction with domestic
proceedings, and triangular cases. The structure of all these chapters is that first the relevant
provision of the convention is discussed, followed by a discussion of the work of the EU JTPF and
(if applicable) on the content of the Code of Conduct. Based on these discussions an analysis is
performed. Each section ends with an evaluation on whether the provisions of the convention and
of the Code of Conduct adhere to the specific principles discussed in section 0.6.2. Each chapter
includes a conclusion in which the research sub-question specifically relating to the chapter’s
subject is answered. The second sub-question is answered in chapter 17.
0.8.5 Part IV: Improvements (chapter 18-20)
The dissertation’s fourth part relates to the third research sub-question. In this respect, this end
bottlenecks in the current design of the EU Arbitration Convention are identified and the extent to
which the Code of Conduct has contributed to a more efficient and effective functioning of the EU
Arbitration Convention is discussed. Based on the answers to this question, the analysis then turns
to what changes are possible and needed to improve the convention’s governance and functioning.
This concerns the first the third research sub-questions, which are answered in chapter 18. Next
chapter 19 includes recommendations to improve the convention’s governance. After having set a
new governance standard, chapter 20 provides for recommendations so as to improve the
convention’s functioning.131 A redrafted EU Arbitration Convention and Code of Conduct are
attached as an addendum to this work. With respect to drafting recommendations so as to improve
the EU Arbitration Convention’s governance, the legal boundaries of the EU Arbitration
Convention, the Member States’ preference for maintaining their sovereignty and the EU’s
governance policy in respect of direct taxation are kept in mind. The reason is that especially in
the EU context, it is important to answer the question how such improvements have to be
structured.132 In other words, it is necessary not only to look at the improvements themselves, but
also at their implementation. Any improvements that can be thought of will most probably fail if
they do not take the political angle into account. Or as already perfectly described in 1961by one
of the EU’s founding fathers Paul-Henri Spaak:
‘All those who, in trying to meet the economic challenges set out by the treaty of Rome, neglected
the political dimension have failed. As long as [those] challenges will be addressed exclusively in
an economic perspective, disregarding their political angle, we will run – I am afraid – into
repeated failures’.133

It is submitted that the above applies to the EU Arbitration Convention as well. Questions that will
be answered in respect of improving the convention’s governance are inter alia: how should
suggestions for improvements be implemented into the existing mechanisms? Which authority is
the right authority to perform this implementation? How should the suggestion be translated into
specific treaty texts or protocols? What is the role of EU institutions in this respect?
With respect to the functioning of the EU Arbitration Convention, input for recommendations is
derived from dispute settlement procedures in international tax law, as these have the (material)
closest connection with the EU Arbitration Convention. These recommendations relate to the
mutual agreement procedure and arbitration procedures included in the OECD Model Convention

131

So far, a comprehensive list of improvements has not been made. For example Schelpe, Hinnekens and Djebali suggested for some
improvements, but these solely related to a specific part of the EU Arbitration Convention. In this regard, Schelpe 1995, p. 68-77;
Hinnekens 1996/3, p. 272-311 and Djebali, N., De arbitrageprocedure: effectief in het beslechten van interstatelijke transferpricing
geschillen? (2), Weekblad Fiscaal Recht 2005/368.
132
As regards the sovereignty issue, Ring argued that as governments are real stakeholders in relation to their tax revenues, they have
expressed a strong sensitivity against any constraints of their sovereignty in the tax field. See Ring 2006, p. 68.
133
Paul-Henri Spaak – Discours à la Chambre des Représentants 14 June 1961. See in this regard also Report to the President of the
Commission by Mario Monti, A New Strategy for the Single Market at the Service of Europe's Economy and Society, Milan, May 9,
2010, p. 2.
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and double tax conventions.134 The focus is, however, not solely on the arbitration procedure
itself, but also provides input to recommendations for the EU Arbitration Convention’s formal and
material scope of application. The reason is that the EU Arbitration Convention incorporates
provisions of the OECD Model Convention, such as the arm’s length principle that is entirely
based on article 9(1) OECD Model Convention. As this work will point out, these tax principles
are not sufficiently defined in the EU Arbitration Convention. The OECD Model Convention
and/or the OECD Transfer Pricing Guidelines may provide for valuable input relating to this
subject.135 The reason to first look at the OECD is that many Member States are also members of
the OECD. The consensus reached on the arbitration procedure in the OECD Model Convention
may therefore be more acceptable for Member States to apply in respect of the EU Arbitration
Convention. Apart from OECD membership, it is submitted that the OECD sets the standard in
international tax law. As such it is a valuable source of input, which may also be useful in respect
of the EU Arbitration Convention. Finally, the EU Arbitration Convention incorporates many
principles and language laid down in the OECD Model Convention. It may therefore be the case
that for other areas than the arbitration procedure input can be derived from the OECD Model
Convention as well.136
0.8.6 Part V: Conclusions (chapter 21)
Chapters 8, 7 and 18 include the answers to the three sub-questions, which serve as input to
answering the central research question in chapter 21. The chapter includes a brief overview of the
answers to the three sub-questions and thereafter answers the central research question. It also
provides recommendations for further study.
0.9 Final remarks
This study was finalized on June 20, 2016. All developments occurring thereafter, any documents
published by the EU JTPF or the Commission, or related publications from a later date are (in
principle) not taken into account, unless of utmost importance for this study.

134

The UN Model Convention is generally disregarded, because its relevant aspects for the EU Arbitration Convention are almost
entirely based on the OECD Model Convention.
135
See also Lehner, who mentioned that although the EU is not a member of the OECD, the network of double tax conventions
between Member States follows the OECD Model Convention. Lehner therefore considers the OECD standards as the most
appropriate rules that fit best into the current concept of direct taxation within the EU. See Lehner, M., The influence of EU law on tax
treaties from a German perspective, Bulletin for International Taxation August/September 2000, p. 465.
136
For example Hinnekens, who mentioned that because of the similarity of the wording of the principles laid down in the EU
Arbitration Convention and the OECD Model Convention, the OECD Transfer Pricing Guidelines may function as a source of
inspiration. See Hinnekens 1996/10, p. 350-351. See also Lahodny-Karner, A., Transfer pricing, mutual agreement procedure and EU
arbitration procedure in: Gassner, W., Lang, M. & Lechner, E., Tax treaties and EC Law, Series on international taxation No. 16 –
Kluwer Law International 1997, p. 192-193, Terra, B. & Wattel, P.J., EC Tax law, 6th. ed.., Kluwer Law International, 2012, p. 278;
and Helminen 2012, par. 5.4.1.3.

Amsterdam, June 2016

XXIX

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Part I
The basic foundations of the EU Arbitration Convention
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1. History and recent developments

1.1 Chapter overview
This chapter discusses the EU Arbitration Convention’s history as well as recent developments
relating to this convention. It takes into account the road to the adoption of the convention,
amendments and supplements, and recent developments as regards the improvement of its
functioning. The discussion of the EU Arbitration Convention’s history does not specifically
relate to one of the research sub-questions discussed in section 0.5. It provides for an overview of
how developments as regards the EU Arbitration Convention have emerged in a general sense,
which serves as input to the analysis of the convention’s legal status in chapter 5, the convention’s
relationship to EU and international law in chapter 6 and the question of governance in chapter 7.
Further, an overview of the convention’s history also provides valuable background information
to clarify how and why the EU Arbitration Convention’s formal and material scope of application
as well as its procedural functioning was drafted as such. In other words, it helps to understand
how and why certain provisions were included or excluded in the convention and as such to
answer the second sub-research questions discussed in section 0.5.
The following subjects are discussed in this chapter: the period 1975-1984: proposal for a
directive and reception by Member States (1.2), the period 1984-1990: negotiations on a
multilateral convention (1.3), the period 1990-1999: entry into force and discussions on practical
implementation (1.4), the period 2001-2011: Commission’s study on company taxation in the
Internal Market, establishment of the EU JTPF and adoption of a Code of Conduct (1.5) and the
period 2012-2016: recent developments (1.6). The chapter ends with concluding remarks (1.7).
1.2 Period 1975-1984: proposal for a directive and reception by Member States
1.2.1 Issuing of a proposal for a arbitration directive
1.2.1.1 Preliminary considerations
The origin of the Commission’s actions to eliminate double taxation, in which perspective the EU
Arbitration Convention should be considered, can be traced back to the early 1960’s. Already in
1962 the Neumark Committee acknowledged that the absence of a complete tax treaty network
between the Member States and the differences between the double tax conventions already
concluded distorted the proper functioning of the then Common Market. In this respect, the
Neumark Committee proposed three measures: (i) completing the tax treaty network between the
Member States; (ii) harmonizing the content of the concluded double tax conventions, and (iii)
concluding a multilateral European double tax convention.137 With respect to the third proposal,
the Commission submitted on July 1, 1968 a draft proposal for a European double tax convention
to a working group consisting of representatives of the then six Member States.138 This draft
convention was, although discussed by these representatives, never published. Eventually, the
project disappeared off the radar.139
1.2.1.2 Road to the arbitration directive
Having learned from this experience, the Commission turned to other measures that would
provide for elimination of double taxation. In its 1975 action program for taxation, the
Commission announced its intention to issue a proposal for the elimination of double taxation

137

Report of the Fiscal and Financial Committee, The EEC Reports on tax harmonization, IBFD, Amsterdam, 1963.
Commission, Preliminary draft for a multilateral tax convention between EC Member States (Doc. 11.414/XIV/68-D), Brussels,
July
1,
1968.
The
German
text
of
this
document
is
available
at:
http://www.steuerrecht.jku.at/gwk/Dokumentation/Steuerpolitik/Gemeinschaftsdokumente/DE/Vorentwurf-I.pdf
139
See for a discussion De Graaf 1997/10, p. 297-298; Thömmes, O., The European dimension in international tax law, Intertax
1990/10, p. 468; and Verlinden, I. & Haupt, M, The EU JTPF shifts gears on dispute resolution, International Transfer Pricing Journal
September/October 2015, p. 277.
138
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arising from profit adjustments by the Member States. 140 The issue of double taxation was,
however, not the Commission’s main concern. Since the European Community’s establishment in
1958 an increase in cross-border trade had taken place within its Common Market as well as an
increase in the establishment of multinational enterprises. From a tax perspective, such an increase
in cross-border trade also increased the risk that these multinational enterprises would enter into
artificial transfers of profits in order to benefit from tax advantages by manipulating the transfer
prices used or by manipulating transactions between associated enterprises in the Member States.
The Council adopted on February 10, 1975 a resolution in which it listed the measures the
Community should adopt to combat this possible international tax evasion and avoidance.141 The
Commission observed that following the increasing interpenetration of economies within the
Community and the emergence of multinationals it was no longer possible to combat international
tax evasion and avoidance on a unilateral or bilateral basis effectively. For these reasons, the
Commission argued that the issue of tax evasion and avoidance should be dealt with on an
international basis, starting at the EU level first. To this end it issued in March 1976 a proposal for
a directive concerning mutual assistance by the competent authorities of the Member States in the
field of direct taxation (‘Mutual Assistance Directive’).142 This Mutual Assistance Directive
should provide the Member States with the possibility of gathering information from other
Member States relating inter alia to the transfer prices used within a group of companies.143 The
Commission, however, was convinced that such additional gathering of information might also
cause an increase in the number of cases of double taxation relating to transfer pricing within a
group of companies.144 Paragraph 10 of the preamble to the draft Mutual Assistance Directive
stated that:
‘It is not impossible that the introduction of measures for a wider exchange of information between
the tax administrations will bring about an increase in the number of cases where there is double
taxation, especially in the field of transfer pricing within groups of companies (…)’. [Emphasis
added]

The Commission described the term ‘double taxation’ as the situation in which an adjustment of
the taxable profit of an enterprise in one Member State does not give rise to a corresponding
adjustment (either by reducing the taxable profits or the amount of tax payable in respect of those
profits) at the level of an associated enterprise in another Member State. In the Commission’s
view such double taxation would cause distortions in the conditions of competition in the common
market and also in capital movements between associated enterprises. The Commission opined
that if such double taxation would occur, the taxpayer should be assured that this double taxation
would be (eventually) eliminated. For that reason the Commission announced in paragraph 10 of
the preamble to the draft Mutual Assistance Directive that it would issue a proposal for a directive
relating to the elimination of such double taxation not later than June 1976.145 Although this
140
Commission Communication on an action programme for taxation (COM (75) 391 final), Brussels, July 23, 1975, par. 25. This
proposal was based on a previous Commission Communication on Multinational Undertakings and Community Regulations (COM
(73) 1930), Brussels, November 7, 1973, par. 25.
141
Council Resolution on the measures to be taken by the Community in order to combat international tax evasion and avoidance (75/C
35/01), Brussels, February 10, 1975, p. 1-2.
142
Council Directive concerning mutual assistance by the competent authorities of the Member States in the field of direct taxation and
taxation of insurance premiums (Directive 77/799/EEC), Brussels, December 19, 1977. The Directive was based on a proposal
submitted to the EU Council on March 31, 1976 (COM (76) 119 final) and was repealed and replaced by Council Directive on
administrative cooperation in the field of taxation and repealing Directive 77/799/EEC (Directive 2011/16/EU) of February 15, 2011.
143
Preamble to the Mutual Assistance Directive read: ‘whereas the Member States should exchange, even without any request, any
information which appears relevant for the correct assessment of taxes on in come and on capital, in particular where there appears to
be an artificial transfer of profits between enterprises in different Member States or where such transactions are carried out between
enterprises in two Member States through a third country in order to obtain tax advantages, or where tax has been or may be evaded
or avoided for any reason whatever’.
144
The European Parliament also acknowledged this risk. See the Resolution of the European Parliament (1977 O.J. C 163/24-25). See
for a discussion also Kelley, P.E., Transfer price adjustments and double taxation: a sword of Damocles for multinationals, Bulletin
for International Taxation 1981, p. 450; Lindencrona & Mattsson 1981, p. 30; Netherlands parliamentary document: Kamerstukken II
1991-1992 – 22 691 no. 3, par. 2; Lahodny-Karner 1997, p. 187-188; Rodriquez, J.L. in Intermediation and arbitration: the Arbitration
Convention of the European Union for the resolution of transfer pricing disputes, August 27, 2003, UN document
ST/ST/AC.8/2003/L.8, par. II, sub 13; and doc. JTPF/015/2010/EN, par. 29.
145
The President of the Commission, Mr. F.X. Ortoli announced that the Commission intended to propose a directive for an arbitration
procedure. See Ninth General Report on the Activities of the European Communities, Brussels, February 1976, p. XXXIV.
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deadline was not met, the Commission issued on November 29, 1976 a proposal for a directive for
the elimination of double taxation in connection with a profit adjustment between associated
enterprises (the ‘Arbitration Directive’).146 The Commission stated that it would like to see that
both proposals for directives adopted simultaneously, as each directive was complementary to the
other. 147 Andriesse has observed that it was no more than logical that the proposals were
complementary: as the Mutual Assistance Directive strengthened the position of the Member
States, an equal instrument should strengthen the position of taxpayers.148
1.2.1.3 General features of the Arbitration Directive
The proposal for an arbitration procedure in 1976 was quite unique in international taxation, since
at that time no double tax convention was in existence that included such a procedure. The then
existing double tax conventions between Member States did not go further than merely laying
down an obligation on the competent authorities to enter into a mutual agreement procedure for
resolving disputes relating to cases in which taxation was not in accordance with the convention.
As such, these conventions did not oblige the states actually to eliminate double taxation, nor did
they provide for a clear deadline within which such elimination should be achieved.149 Therefore,
under this mutual agreement procedure taxpayers had no guarantee that double taxation would
actually be eliminated within a given timeframe. The Commission considered this to be the main
drawback of the mutual agreement procedure.150 In order to guarantee the taxpayer elimination of
double taxation, the Commission included in the proposed Arbitration Directive a time-limited
mutual agreement procedure between the Member States. Subsequently, if no mutual agreement
could be reached within the given deadline, the proposed Arbitration Directive provided for a
mandatory and binding arbitration procedure. Although the procedures of the proposed Arbitration
Directive almost entirely corresponded with the traditional mutual agreement procedure under
double tax conventions, its innovative strength lay in the inclusion of the mandatory and binding
arbitration procedure. As such the proposed Arbitration Directive formed the capstone of the
mutual agreement procedure.151 On the other hand, in 1976 some double tax conventions already
included the possibility of setting up of an advisory commission for resolving tax disputes inter
alia relating to double taxation. The major difference between these procedures and the arbitration
procedure under the proposed Arbitration Directive was that in the then exiting conventions the
advisory commission solely consisted of tax authorities’ representatives.152 Such an advisory
commission was simply an extension of the mutual agreement procedure, but did not guarantee a
definitive elimination of double taxation. In comparison, the proposed Arbitration Directive
included a more sophisticated provision as the arbitration commission would also consist of an
uneven number of independent persons, and decisions on the elimination of double taxation would
be taken by a majority vote. By including these independent persons, elimination of double

146
Commission doc. R/2955/76 (FIN 778). On March 21, 1977 the Commission issued an addendum to the Arbitration Directive
(R/2955/76 (FIN 778) Add. 1(e)). This addendum contained a more detailed explanation of the aim and tenor of the Arbitration
Directive as well as guidance on its provisions.
147
Goergen also mentioned this close connection, at that time Directeur de la Fiscalité of the European Community. He declared that:
‘it is indispensable that their (HMP: the Member States) efforts in that direction be paralleled by measures designed to ensure that no
undesirable consequences are suffered by enterprises of the individual member states’. See Editorial, Interview R. Goergen, Tax
Planning International Forum 1978/4, p. 61. Further, Van Raad mentioned that also the European business community pleaded for an
alignment of both directives. In this Raad Van, K., Het fiscale Arbitrageverdrag van 1990, Tijdschrift voor Arbitrage 1998/1, p. 2. See
also Runge, B., International double taxation with regard to transnational companies, Intertax 1977/5, p. 192; Veenhof, B.M.,
Internationale samenwerking tussen belastingadministraties, Weekblad Fiscaal Recht 1979/733; Kelley 1981, p. 450; Lindencrona &
Mattsson 1981, p. 30 and 34; Strobl, J., EEC draft proposal of November 29, 1976 in: IFA Cahiers de droit Fiscal International
(Volume LXVIa), IFA Congress 1981, p. 185-186; Prast-Ragetli 1989, p. 364; Wolfswinkel, M., De mutual agreement procedure nader
beschouwd, Weekblad Fiscaal Recht 1989/1003, par. 4.1; Lagae, J.P., Internationale meervoudige belasting, de regeling voor
onderling overleg en het Belgisch fiscaal recht in: Joseph, G., Het Belgische internationaal belastingrecht in ontwikkeling, Kluwer
Rechtswetenschappen België 1992, p. 715; and Lahodny-Karner 1997, p. 187.
148
Andriesse 1991, p. 163. In the same sense Hinnekens 1991, p. 292.
149
The Confédération Fiscale Européenne also shared this opinion in Intertax 1979/3, p. 118. See also Editorial, Communication from
the Commission, European Taxation April 1985, p. 110-111 and Hinnekens 1991, p. 292.
150
See Editorial, Interview R. Goergen, Tax Planning International Forum 1978/4, p. 62.
151
Goergen mentioned that the proposal for an Arbitration Directive was not issued to turn the existing [mutual agreement] procedures
upside down, but to complete them, ibid p. 62.
152
Also Schelpe 1995, p. 70.
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taxation would in general be guaranteed in each specific case.153
1.2.2 Reception of the Arbitration Directive proposal
1.2.2.1 General considerations
When the Commission submitted its proposal for an Arbitration Directive, article 100 EC was
selected as the legal basis for the proposal.154 This article provided that:
‘The Council shall, acting unanimously on a proposal from the Commission and after consulting the
European Parliament and the Economic and Social Committee, issue directives for the
approximation of such laws, regulations or administrative provisions of the Member States as
directly affect the establishment or functioning of the common market’. [Emphasis added]

The positions of the marked actors are discussed below.
1.2.2.2 Reception by the European Parliament and Economic and Social Committee
On June 14, 1977, the European Parliament adopted a resolution on the proposed Arbitration
Directive, in which it observed that the proposal constituted an effective means’ of ensuring
elimination of double taxation.155 Subsequently, the Economic and Social Committee gave its
opinion on October 26, 1977. It welcomed the proposal and acknowledged the ‘dangers of double
taxation’ arising from the adjustment of profits between associated enterprises.156 As, however,
the Economic and Social Committee argued that the problem of this type of double taxation
generally followed from different interpretations of transfer pricing rules, it recommended that
more guidance on the general problems of transfer pricing should be developed as well.157 In the
Committee’s opinion such guidance could help to avoid cases of double taxation. 158 The
Committee also made some comments on the content of the proposed Arbitration Directive (e.g.
that other causes of double taxation than transfer pricing profit adjustments should also be
covered) and repeated the Commission’s view that the Council should adopt the Arbitration
Directive together with the Mutual Assistance Directive.159
1.2.2.3 Reception by the Council
Both the European Parliament and the Economic and Social Committee favored the proposal for
an Arbitration Directive. The business community’s representatives (as the parties that could
benefit from the proposed Arbitration Directive) also supported the Commission’s proposal and
subsequently urged the Council to adopt it.160 Although the Council almost directly adopted the
Mutual Assistance Directive, it could not reach the required unanimity to adopt the proposed
Arbitration Directive.161 Of the then 9 Member States, only Denmark was willing to adopt the
153
The addendum to the Arbitration Directive included even more ambitious wording: to make decision that will completely remove
double taxation’.
154
Article 100 was renumbered to article 94 EC in 1993 by the Treaty of Maastricht and article 94 EC was subsequently renumbered to
article 115 TFEU in 2009. For reasons of clarity and consistency, the original numbering of the EC Treaty is issued in this chapter,
when discussing the original proposals.
155
1977 Resolution of the European Parliament (1977 O.J. C 163/24-25).
156
1978 Opinion of the Economic & Social Committee (1978 O.J. C 18/78).
157
The European Parliament made a similar recommendation.
158
At that time the OECD had not developed its Transfer Pricing Guidelines yet, so that there was little to no guidance in the area of
transfer pricing.
159
1978 Opinion of the Economic & Social Committee (1978 O.J. C 18/78), par. 1.2. See further De Roeck1990, p. 123.
160
See the Opinion of the Confédération Fiscale Européenne in Intertax 1979/3, p. 118, Union of Industries of the European
Community position paper in European Taxation 1980, p. 200; Kelley 1981, p. 448; ICC, Commission on Taxation, the Resolution of
International Tax Conflicts, Doc. No. 180/240, European Taxation 1984, p. 340. See also Burke, R. Tax harmonization in the
European Community, Intertax 1981/1, p. 15 and Prast-Ragetli 1989, p. 364.
161
White held the opinion that the reason for adopting the Mutual Assistance Directive was that it would benefit Member States that
wished to have more information available and as such had the full support of Member States. As the proposed Arbitration Directive
would knot Member States’ sovereignty in tax matters, they met this proposal with much more reservation. See White, R.J.G.,
Harmonization of taxes in the European Community, Tax Planning International Forum 1978/5, p. 87. Further, Scholsem stated that the
proposal for an Arbitration Directive was met with vigorous opposition based on both political and technical considerations. Scholsem,
J.C., EC: The Proposal for a Council Directive on the Elimination of Double Taxation Arbitration Procedure, Intertax 1982/11-12, p.
425. See also Netherlands parliamentary documents: Kamerstukken II 1991-1992 – 22 691 no. 3, par. 2 and Van Raad 1998, p. 2. Last,
Davies called the proposed Arbitration Directive moribund, as Member States were unenthusiastic about the proposal. See Davies,
A.G., The congress of Berlin, Bulletin for International Taxation 1981, p. 34.
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Arbitration Directive.162 Van Raad reported that in the mid-Seventies there was an informal
agreement between the Council and the representatives of European industry that the two
directives would be adopted together.163 By not adopting the Arbitration Directive, the Member
States violated this informal agreement. In essence, the Council (and thus the Member States) had
three main objections to the proposal. These were:
•

•

•

Binding nature of the arbitration procedure: the proposed Arbitration Directive provided for a
binding arbitration procedure if the Member States involved were unable to reach a mutual
agreement within a two-year period. The arbitration commission’s decision would thereby be
directly binding on those Member States as well as on the taxpayers. Consequently, the
Member States would immediately lose their tax sovereignty after the two-year period of the
mutual agreement procedure had expired. Clearly they felt that this was undesirable. 164
Belgium, France, Great Britain, Italy and Ireland opposed a mandatory arbitration procedure in
its entirety.165 The Netherlands did not oppose mandatory binding arbitration, but disagreed
with the legal nature of the proposal.166 Germany would only agree to the proposed mandatory
arbitration procedure if the arbitration commission’s members were judges or persons of
equivalent stature, who would be obliged to base their arbitration decision on strict legal
principles. Germany also wanted an appeal procedure with the ECJ to be put in place after the
arbitration decision was rendered. 167 Other Member States were opposed to this latter
suggestion, as it would make the procedure more cumbersome. Finally, some Member States
felt that the number of cases of double taxation following a profit adjustment between
associated enterprises would be fairly limited and thus there would be practically no cases in
which double taxation could eventually not be eliminated.168 In other words, an arbitration
procedure was considered unnecessary in practice;
Absence of escape hatches: the proposed Arbitration Directive did not include any possibility
to deny access to the directive’s procedures in case of fraud committed by the associated
enterprise(s).169 Furthermore, the Member States were not provided with an escape hatch if in
their view no double taxation occurred following the profit adjustment. While the Member
States were obliged to accept the decision of the arbitration commission from the outset, they
were not provided with a right to assess whether a request for the application of the directive’s
procedures was well-founded; and
Loss of tax sovereignty for the Member States to the ECJ: the primary reason for the Member
States’ reluctance to adopt the proposed Arbitration Directive was the legal nature of a
directive. Pursuant to article 189 EEC (now article 288 Treaty on the Functioning of the EU
(the ‘TFEU’170 )), a directive is binding on each Member State to which it is addressed as to the
result to be achieved. If the proposed Arbitration Directive were to be adopted, because various
of its provisions could be invoked by taxpayers, domestic courts and subsequently the ECJ
would be competent to judge whether a Member State had acted in line with the provisions of
the proposed Arbitration Directive and/or had properly implemented those provisions. 171
Another fear of the Member States was that the judges of the ECJ would become competent to
rule on transfer pricing disputes, whereas these judges did not have (sufficient) knowledge of
transfer pricing or attribution of profits to permanent establishments. Although it was not the

162
See Council Note R/960/78 (FIN 250) of April 24, 1978, par. 3. See also Schelpe 1995, p. 71; Tutun, P., Arbitration procedures in
the United States–German income Tax treaty – The need of procedural safeguards in international tax disputes, Boston University
International Law Journal 1994/ 12-179, p. 223; and De Graaf 1997/11, p. 340, 1998, p. 274 and 2004, p. 92.
163
Van Raad 1998, p. 2.
164
See also Van Herksen 2008, p. 333 and doc. JTPF/015/2010/EN, par. 30.
165
Liebman, H.M. & Tielemans, H., European Community, Tax Planning International Review 1982/4, p. 17-18.
166
See also Netherlands Parliamentary history on the Netherlands budget 1985 in Questions and answers, Vakstudie Nieuws
1984/2447. The government of the Netherlands announced that it in principle could agree to a binding arbitration procedure. See
further parliamentary discussions of September 7, 1993 (90-6735).
167
Liebman & Tielemans 1982/4, p. 17-18 and De Roeck 1990, p. 127.
168
Giele, J.F.M. & Drinkenburg, F.C.J.M., Achter de Brusselse schermen: interview met R. Goergen, Tribuut June 1992, p. 22.
169
See also Prast-Ragetli 1989/360, p. 364.
170
Treaty on the Functioning of the European Union, Lisbon, December 13, 2007; consolidated version 2012 O.J. L 326/47.
171
In note 37 of the Marshall case the ECJ ruled that: ‘the right of a State to choose among several possible means of achieving the
objectives of a directive does not exclude the possibility for individuals of enforcing before national courts rights whose content can be
determined sufficiently precisely on the basis of the provisions of the directive alone’. See ECJ judgment of August 2, 1993 in Case C271/91 M.H. Marshall v. Southampton and South West Hampshire Area Health Authority [1993] ECR I-4367 See also the judgment of
the ECJ of November 19, 1991 in Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357. See also doc. JTPF/015/2010/EN, par. 30.

Amsterdam, June 2016

5

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Commission’s intention to have the arbitration commission act as a supranational judicial body,
and although the proposal only involved expanding the already existing mutual agreement
procedure so that elimination of double taxation would be achieved in every case, the adoption
of the proposed Arbitration Directive would actually have given competence to a
(supranational) judicial body (the ECJ) in case of non-compliance by the Member States.172 For
example, if the Member States would be reluctant to: (i) initiate a mutual agreement procedure,
(ii) establish the arbitration commission, or (iii) implement the arbitration commission’s
decision, taxpayers could challenge these matters in front of their national courts. Clearly, this
would limit the Member States tax sovereignty, and for that reason almost all of the Member
States were against providing the ECJ with any jurisdiction in this area.173

1.2.2.4 Further proceedings
1.2.2.4.1 Discussions on the legal nature of the arbitration instrument
Although the Council and the then nine Member States individually did not warmly welcome the
proposal for an Arbitration Directive, most of the Member States acknowledged the problem of
double taxation and the impact on the economic development in the then Common Market. On
this point, the Council agreed with the concerns of the Commission. However, some Member
States were reluctant to resolve double taxation issues at all, because it was either a proper penalty
for a taxpayer’s intention to avoid double taxation, or a proper measure for combatting tax
evasion. Agreeing on the elimination of double taxation would in their view actually invite
taxpayers to manipulate their intra-group transfer prices.174 It goes without saying that such a point
of view is clearly not in line with the Internal Market principle and that these Member States made
a wrongful assumption, as not every adjustment of intra-group transfer prices is performed with
the aim of tax avoidance.175
As previously discussed, some Member States indicated that they were positively inclined towards
an arbitration procedure insofar as the mutual agreement procedure would not lead to a successful
outcome.176 The main point of disagreement between these Member States on the one hand and
the Commission on the other hand was the legal form of the arbitration instrument.177 The
Member States, except for Denmark, preferred a multilateral convention between themselves on
the basis of article 220 EEC rather than a directive under article 100 EEC.178 Pursuant to article
220 EEC, the Member States shall:
‘So far as is necessary, enter into negotiations with each other with a view to securing for the
benefit of their nationals the abolition of double taxation within the Community’.

In the view of the Member States such a multilateral convention would not be part of Community
(now EU) law and consequently they would not have to give up part of their sovereignty in tax
matters, as the ECJ’s competence would not be extended to rule on cases relating to this
multilateral convention.179 Whether or not this is the case is further discussed in chapter 5. Peeters
172
See paragraph 5 of the Addendum to the Arbitration Directive. Commissioner Burke mentioned that the Commission explicitly did
not propose to establish a supranational body due to procedural and legal problems that would certainly delay Community action. In
this regard, Burke 1981, p. 15. See further Veenhof 1979 and Lehner 200, p. 468.
173
See also De Roeck 1990, p. 127; Farmer, P. & Lyal, R., EC Tax Law, Clarendon Press Oxford 1994, p. 302; Netherlands
parliamentary document: Kamerstukken II 1997-1998 – 25 087 no. 4, par. 1.2.2; Raad Van, K., Interpretation and application of tax
treaties by tax courts, European Taxation January 1996, p. 6; Lagae 1992, p. 715; Markham, M., The transfer pricing of intangibles,
Kluwer Law International 2005, p. 221; and Van Herksen 2008, p. 333. In this regard also doc. JTPF/015/2010/EN, par. 30.
174
See Burke 1981, p. 15-16 and De Roeck 1990, p. 127.
175
See also Council note R/960/78 (FIN 250) of April 24, 1978, par. 1 referring to occasional cases of transactions not corresponding
to the arm’s length principle. See further Scholsem 1982, p. 425.
176
Ibid. Schelpe 1995, p. 69 reported that all nine Member States agreed on the principle to supplement the mutual agreement
procedure with an arbitration procedure. See further Netherlands parliamentary document: Kamerstukken II 1991-1992 – 22 691 no. 3,
par. 2.
177
Ibid Council note. See also Lindencrona & Mattsson 1981, p. 34; Wolfswinkel 1989, par. 4.1; Farmer & Lyal 1994, p. 302 and
Netherlands parliamentary discussions of September 7, 1993 (90-6735).
178
Article 220 EC was renumbered to article 293 EC by the Treaty of Amsterdam; the latter was repealed on December 1, 2009 on the
entry into force of the TFEU.
179
Huibregtse and Offermans also expressed their preference for a multilateral convention instead of a directive. Their argument was
that a directive would lead to too many different interpretations and different implementation by the Member States. In their view, a
multilateral convention would provide for a more stable legal instrument, as any amendments to a convention would require the
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and Wolfswinkel mentioned that the main argument of the Member States to favor a multilateral
convention rather than a directive was the democratic grade of a multilateral convention. Such
multilateral convention would be subject to ratification by the national parliaments of each
Member State, whereas a directive, once adopted by the Council, would enter into force on a prefixed date determined in the text of the directive.180 It can be questioned whether this indeed was
the Member States’ main argument. As previously submitted, following other authors, it appeared
that political motives and the unwillingness to surrender tax sovereignty to the ECJ were the main
reasons for not adopting the Arbitration Directive.181
1.2.2.4.2 Proposal for a multilateral convention
Responding to the Member States’ preference for a multilateral convention, the Netherlands
submitted to the Council’s Working Party on Financial Questions a proposal for such convention
on April 13, 1978 on the basis of article 220 EEC.182 The proposal took the proposed Arbitration
Directive as the basis and included most of its provisions, but was also supplemented with
additional provisions. The proposal was supplemented with a draft protocol, assigning
competence to the ECJ to rule on whether decisions of the arbitration commission are in
accordance with the provisions of the convention. 183 Following this proposal, the Council’s
Working Party on Financial Questions requested the Committee of Permanent Representatives of
the Member States (known as COREPER) in June 1978 to examine simultaneously the proposed
Arbitration Directive and the draft multilateral convention; and also asked the Council’s legal
service whether then article 100 EEC constituted a valid legal basis for the proposed directive or
whether article 220 EEC assigned sole responsibility to Member States to provide for the
abolishing of double taxation.184 With respect to this latter request, the Council’s legal service
concluded on April 28, 1978 that article 220 EEC did not prevent the Community from taking
action on the basis of article 100 EEC if the conditions set therein are fulfilled.185 The Council’s
Working Party on Financial Questions did not start work until March 1980 regarding the first
request, despite the Commission’s request for a rapid examination and decision by the Council,
and as from that date it remained silent.186 In 1981 Mr. Delau, a Member of the European
Parliament, asked the Commission why the proposed Arbitration Directive was not yet adopted.
The Commission could only report that Council’s Working Party on Financial Questions still was
working on their proposal.187

consent of all Member States. See Huibregtse, S.B. & Offermans, R.H.M.J., What is the future of the EU Arbitration Convention,
International Transfer Pricing Journal March/April 2004, p. 78. It is, however, difficult to see why a multilateral convention would not
lead to different interpretations and difference in implementation between Member States. First, Member States also need to implement
a multilateral convention into their domestic legislation. It is submitted that there is thus the same significant risk of different
interpretations. Second, the amendment of a directive also needs consent of all Member States, as a (tax) directive could only be
amended via a unanimous vote of the Council. Their arguments are therefore unconvincing.
180
Peeters, B., EG-verdrag ter afschaffing van dubbele belasting in geval van winstcorrecties tussen verbonden ondernemingen,
Fiskoloog Internationaal, December 15, 1990/85, p. 1 and Wolfswinkel, M., EG-Arbitrageverdrag, Weekblad Fiscaal Recht
1990/1736, par. 2. The argument conveniently ignores the fact that national parliaments are involved in the adoption of national
legislative measures implementing a directive.
181
See also Schelpe 1995, p. 71.
182
Council note R/856/78 (FIN 213) of April 13, 1978. The proposed convention was titled: ‘Convention on the elimination of double
taxation in connection with the adjustment of transfers of profits between associated enterprises’.
183
This was most probably done to accommodate Germany’s desire for such appeals procedure. See section 1.2.2.3.
184
Council Note R/912/78 (JUR 55 FIN 230) of April 28, 1978, par. I, See also answers by Mr. Burke on behalf of the Commission to
question no. 1992/9 (C 178/19) of July 16, 1980. See further Burke 1981, p. 15-16l; Editorial, EC: tax activities of the European
Communities in 1981, Intertax 1982/5, p. 190-191; and De Graaf 1997/11, p. 340, 1998, p. 274 and 2004, p. 92-93.
185
Council Note R/912/78 (JUR 55 FIN 230) of April 28, 1978, par. 4.
186
See Prast-Ragetli 1989, p. 364.
187
Answers of the Commission to written questions by Delau (No. 2240/81) – (C 134/37), OJ EC of June 4, 1981 in addition to
answers of the Commission to questions by Welsh of (No. 181/81) (C 118/22), OJ EC of May 10, 1982. See also Editorial, EC:
Arbitration procedure to abolish double charges arising from transfer pricing corrections, Intertax 1981/8, p. 324. The Commission,
however, noted that satisfactory progress was made by COREPER, without mentioning what satisfactory meant. Mr. Burke, at that
time a member of the Commission, reported that Member States were not cooperative at all in seeking a solution. See Burke 1981, p.
15-16. It appears that the progress was thus not satisfactory in the Commission’s opinion.
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1.3 Period 1984-1990: negotiations on a multilateral convention
1.3.1 Breaking the deadlock: a single tax package
The bottleneck in adopting a proposal for the elimination of double taxation remained the legal
nature of the arbitration instrument: a directive or a multilateral convention. 188 Clearly, the
Commission was of the opinion that article 100 EEC provided a sufficient legal basis to adopt the
proposed Arbitration Directive. Needless to say, the Member States did not agree and favored a
multilateral convention instead.189 The discussion on the legal form was, however, not the only
remaining difficulty. Other points of discussion were:190
a) Whether the arbitration procedure should also be available for other types of double taxation
than solely arising from transfer pricing profit adjustments;191
b) Whether the arbitration procedure should also be open to taxpayers resident in a non-Member
State;
c) Whether taxpayers would be allowed to simultaneously run domestic appeals procedures;192
d) Whether the decision of the arbitration commission would become directly binding on the
Member States or whether they could take a decision afterwards;193
e) Whether Member States should be allowed not to entertain the mutual agreement procedure in
cases of fraud;
f) Whether Member States should be left with discretion to assess whether a case qualified for the
mutual agreement procedure (e.g. whether there was indeed a case of double taxation);
g) What the composition of the arbitration commission should be; and
h) Whether the ECJ should have any competence to review a decision of the arbitration
commission.194

In 1984, the deadlock between the Commission and the Council was partially broken by
Tugendhat, at that time the member of the Commission responsible for taxation, by means of two
actions. First, on his initiative, the Commission issued a communication on January 17, 1984.195 In
this communication, the Commission suggested combining the then three pending proposals in the
field of direct taxation (proposals later adopted as the Parent-Subsidiary Directive and the Merger
Directive and the Arbitration Directive/Convention) into a singe tax package (the ‘Tax Package’).
Second, the Commission abandoned its struggle with the Council on the legal nature of the
arbitration instrument. In Tugendhat’s view it was only the outcome that mattered and for that
reason he deemed it preferable to have (temporarily) an arbitration procedure by means of a
multilateral convention than to have no arbitration procedure at all. 196 Consequently, the
Commission agreed to pursue the proposed multilateral convention and also to participate in the
work on its content. Nevertheless, the Commission maintained its position that ultimately the
arbitration instrument should be in the form of a directive. As advocated by Scholsem, the
Commission was of the view that if an agreement could be reached as regards the content, it
would be easier to reach an agreement on the legal form of the arbitration instrument.197 As will be
discussed in this chapter, this viewpoint proved to be incorrect.
188

Also Boer Den, P., Het multilaterale bijstandsverdrag, Maandblad Belasting Beschouwingen 1988/3, p. 85 and Chown, J.F. in IFA
Congress 1988 – Draft EC Directives on Parent-Subsidiary Directive, on mergers and on Arbitration, International Fiscal Association
1989, p. 37.
189
Also De Roeck 1990, p. 127.
190
See also Liebman & Tielemans 1982, p. 17-18 and answers of Netherlands State Secretary of Finance in Vakstudie Nieuws
1984/2447.
191
Belgium, Denmark and the United Kingdom opposed to this suggestion. In their view other types of double taxation should be dealt
with under bilateral double tax conventions. See Liebman & Tielemans 1982, p. 17-18
192
Spain and Portugal foresaw problems as regards the interaction between the arbitration and domestic appeals procedures. See
Netherlands parliamentary document: Kamerstukken II 1987-1988 – 20 365, no. 3, par. 10.
193
See also Chown 1989, p. 37 and Answers of Netherlands State Secretary of Finance in Vakstudie Nieuws 1984/2447.
194
Ibid. In 1985 the Member States finally rejected the proposal that the ECJ should have competence during the arbitration procedure
or afterwards. See Thömmes 1990, p. 472.
195
See Commission Communication on fiscal measures aimed at the encouragement of cooperation between undertakings of different
Member States (COM (85) 260), Brussels, July 5, 1985, par. 1-2. See also Chown 1989, p. 37 and Van der Bruggen 2002, p. 58. The
ICC also urged the Commission to introduce an arbitration procedure to ‘provide for full security against double taxation (…)’. See
Hinnekens 1991, p. 291.
196
See Schelpe, 1995, p. 69.
197
Scholsem 1982, p. 427.
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As regards content of the arbitration procedure, two procedural changes procedure were agreed.
First, provided that there was a guarantee that the Member States would effectively eliminate
double taxation, the arbitration commission would be turned into an advisory commission. As a
consequence, the Member States would not be directly bound by the opinion of this advisory
commission, but it would become binding on them only if they could not arrive at a final decision
to eliminate double taxation within a six-months of the advisory commission giving its opinion.198
Under the proposed Arbitration Directive, the decision of the arbitration commission would have
become directly binding on the Member States concerned.199 Second, a clause dealing with tax
fraud was included in the draft text of the multilateral convention. In the Member States’ view, as
noted above, not including such clause would actually invite taxpayers to manipulate their transfer
prices, because then elimination of double taxation would always be guaranteed. 200 The
Commission was opposed to the inclusion of such clause, as it felt tax fraud should be sanctioned
pursuant to normal domestic measures. Not eliminating double taxation would then in fact punish
the taxpayer twice. However, the Commission also could understand the Member States’
opposition to opening arbitration to taxpayers who committed fraud. A clause was thus eventually
included in the draft multilateral convention allowing the Member States to deny the initiation of
the arbitration procedure in cases of tax fraud.201
As a follow-up to the communication from the Commission, the Council attempted to bundle the
three tax-proposals into a single tax package. This attempt was initially successful. However, due
to disagreement on compensation for Germany on dividend withholding tax in the ParentSubsidiary Directive202 and on German co-determination legislation in respect of the Merger
Directive, adoption of the tax-package eventually failed.203 A new attempt was initiated on June
14, 1985 when the Commission issued a White Paper for the completion of the internal market.204
In this document the Commission requested the Council to pledge itself to completion of a fully
unified Internal Market by the end of 1992 and to approve the necessary programme. The
completion itself should be achieved by the removal of physical, technical and fiscal barriers that
hampered the integration process. In relation to the fiscal barriers, the Commission urged the
Council to complete the ongoing work on the adoption of the three proposals, hoping to see the
adoption of these three proposals as in 1985.205 The Council, however, did not respond to this
request.
1.3.2 Breaking the deadlock: signing of the EU Arbitration Convention
At the beginning of 1988, negotiations on the three proposals included in the Tax Package were
re-initiated.206 Initially, these negotiations were again unsuccessful. The Commission re-urged the
Council to adopt the three proposals at its December 1989 meeting in Strasbourg. A similar
request was repeated in a communication from the Commission of April 20, 1990.207 Breaking of
the deadlock was eventually triggered in 1989 when Germany concluded a new double tax
convention with the United States of America. In this convention the withholding tax on dividends
was significantly reduced. Subsequently, the ground for Germany’s objection to the ParentSubsidiary Directive no longer existed. Finally, on the basis of a compromise between the
198
See also Sass, G., Effectiveness of current competent authority procedures for relief of international double taxation: future
developments, Intertax 1988/4, p. 112; De Roeck1990, p. 128 and Schelpe 1995, p. 69-70.
199
Also in the Netherlands’ proposal for a multilateral arbitration convention, the decision of the arbitration decision would under
article 6(1) be direct binding on the Member States.
200
For a discussion of this argument see Scholsem 1982, p. 432.
201
Sass 1988, p. 112 and De Roeck 1990, p. 128.
202
See Chown 1989, p. 37. See also Sass 1988, p. 113 and Letter of the Netherlands Minister of Finance of April 19, 1989 in:
Kamerstukken II 1988-1989 – 20 800, chapter IX B, no. 44 and no. 57 in respect of the ECOFIN meeting of April 17, 1989.
203
Germany’s concern was that taxpayers to get around the tight German co-determination legislation would abuse the Merger
Directive. See for a discussion Giele & Drinkenburg 1992, p. 20.
204
White Paper from the Commission to the European Council (COM (85) 310 final), Brussels June 14, 1985. The White Paper was
issued following a Council meeting on March 29/30, 1985 in which the Council requested the Commission to draw up a detailed action
program for achieving a single large market by 1992.
205
Annex to the White Paper: timetable for completing the Internal Market by 1992.
206
Netherlands parliamentary documents: Kamerstukken II 1987-1988 – 20 365 no. 5, paragraph 10. See also Prast-Ragetli 1989, p.
364.
207
Commission Communication on Guidelines on company taxation (SEC (90) 601 final), Brussels, April 20, 1990.
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Netherlands and Germany, Germany gave up its resistance to the Tax Package during the
ECOFIN Council meeting on June 11, 1990.208 After approval of this compromise by the other
Member States, the Council finally adopted the Tax Package: it approved the Parent-Subsidiary
Directive 209 and the Merger Directive, 210 and the Member States signed the EU Arbitration
Convention within the Council meeting on July 23, 1990.211
1.3.3 Remaining discussions on an Arbitration Directive
As previously mentioned, for practical reasons the Commission (temporarily) agreed to a
multilateral convention rather than the proposed Arbitration Directive. Surprisingly, the
Commission did not withdraw its proposal for an Arbitration Directive after the EU Arbitration
Convention was adopted, as it still felt that the legal form of an arbitration instrument should be a
directive.212 The Commission, however, did not initiate any legal actions to challenge the validity
of the convention nor did it intend to do so. According to Schelpe the reason was that the
Commission acknowledged that the convention was drafted in such manner that it guaranteed
elimination of double taxation.213 It is submitted that such legal action would also have been odd,
as in 1984 it was the Commission itself that broke the deadlock by allowing a multilateral
convention instead of a directive, as part of the Tax Package. Eventually, the proposal for the
Arbitration Directive was withdrawn on November 20, 1996.214 The Commission did not at that
stage say that it would not at a later date strive to have an Arbitration Directive adopted in the
future. Schelpe already mentioned in 1995 that the Commission might submit a directive proposal
upon expiration of the EU Arbitration Convention’s initial running period on December 31, 1999.
This assumed that action at European level would appear necessary, either because the Member
States had too many escape hatches not to apply the convention (e.g. the convention proved to be
ineffective), or because the Member States had failed to ratify the renewal of the convention’s
running period after its first five-year term ended (see section 3.4 for a discussion on these
points).215 The words of Schelpe proved to be somewhat prophetic. The Commission issued on
October 23, 2001 a study on company taxation in the Internal Market (the ‘2001 Study’).216 This
study included a critical assessment of the EU Arbitration Convention, following which the
Commission listed several uncertainties relating to its practical functioning.217 The Commission
recommended that the convention should be converted from a multilateral convention into an
instrument of EU law. In the Commission’s view a directive would be a more adequate legal
instrument for the elimination of double taxation and would also ensure a more uniform
application of such instrument.218 To this end, the Commission envisaged presenting a proposal
for a directive in 2003.219
208

See also Killius 1990, p. 437.
Council Directive on the common system of taxation applicable in the case of parent companies and subsidiaries of different
Member States (90/435/EEC), Brussels, July 23, 1990. Council Directive 2003/123/EC amended the Parent-Subsidiary Directive on
December 22, 2003.
210
Council Directive on a common system of taxation applicable to mergers, divisions, transfers of assets and exchanges of shares
concerning companies of different Member States (90/434/EEC), Brussels, July 23, 1990. Council Directive 2005/19/EC amended the
Merger Directive on February 17, 2005.
211
Giele & Drinkenburg 1992, p. 20.
212
See also Kuile Ter, B.H., Juridische aspecten van de fiscale soevereiniteit in de interne markt, Weekblad Fiscaal Recht 1991/10,
par. 3; Wattel, F.J., Europees recht en (direct) belastingrecht (1), FED 1991/381, par. 6; De Graaf 1997/11, p. 340 and Van Raad 1998,
p. 3.
213
Schelpe, D 1995, p. 71.
214
Withdrawal of certain proposals and drafts from the Commission (97/C 2/6), OJ EC of January 4, 1997.
215
See also Gerritsen, J.W., Meerwijk Van, R., et al, Report on Baker & McKenzie 1995 European tax conference, Tax Notes
International June 12, 1995, p. 1944 and Hinnekens, L., The search for an effective structure of international tax arbitration within or
without the European Community in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien 2003, p. 549.
216
Commission Staff Working Paper doc. SEC (2001) 1681. The 2001 Study followed from a Council request during the ECOFIN
meetings of September 26, 1998 and December 1, 1998. The Commission issued a mandate for this study on July 22, 1999. See for a
discussion hereof De Graaf 2004, p. 39.
217
The arguments put forward by the Commission are factually the same arguments as held during the 1980s for maintaining the
proposal for an Arbitration Directive. See also Hinnekens 2009, p. 603. Further, see section 1.5.2 for a discussion on this study in
relation to the EU Arbitration Convention.
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Commission doc. SEC (2001) 1681, p. 354-355. See also Kok, C., EC Update, European Taxation December 2001, p. 42; Schwartz,
J., The European Union Arbitration Convention: perspective on an alternative for double taxation relief, Tax Management Transfer
Pricing Report 2002/9, p. 412; and Rodriguez 2003, par. 92.
219
The Commission’s Legal Service supported these recommendations. See The accession of EU candidate countries to the Arbitration
Convention (JTPF/005/REV1/2003/EN), March 11, 2003, par. 4.1.
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It might be argued that, given the fact that the Council was in the past already reluctant to adopt
the proposed Arbitration Directive, this recommendation was not very realistic. Authors like De
Hosson and Hinnekens raised similar concerns.220 Further, the EU JTPF also concluded that the
time was not ripe for a directive.221 The Commission eventually realized this and stepped back. At
the time of writing of this study (June 2016), the Commission has still not issued a new proposal
for an Arbitration Directive to replace the EU Arbitration Convention. Instead, the Commission
appeared to shift its view towards supplementing the EU Arbitration Convention by a EU-wide
dispute settlement mechanism (including arbitration) for cases not dealt with by the EU
Arbitration Convention.222 This matter is further discussed in section 1.6.
1.4 Period 1990-1999: entry into force and discussions on practical implementation
After ratification by each Member State, the EU Arbitration Convention entered into force on
January 1, 1995 for a five-year period ending on December 31, 1999. Chapter 3 discusses in more
detail the ratification procedure and the convention’s initial running period. During its pending
ratification, a group of six Member States (the ‘Informal Working Group’) held three meetings
in 1991-1992 to discuss the practical issues concerning the procedures in the convention.223 These
issues are not separately discussed in this section, but in the following chapters dealing with these
issues. Apart from the meeting of the Informal Working Group, no further developments in
relation to the convention took place during the period 1990-1999.
1.5 Period 2000-2011: Commission’s study on company taxation in the Internal Market,
installation of the EU JTPF and adoption of a Code of Conduct
1.5.1 General considerations
The EU Arbitration Convention’s initial running period was from January 1, 1995 until December
31, 1999. As from January 1, 2000 the convention was temporarily not in force; it re-entered into
force on November 1, 2004 (see chapter 3). During the intervening period the Commission
published its 2001 Study, in which it suggested improving the convention’s practical functioning
once it re-entered into force. In the Commission’s view this improvement was necessary following
the convention’s limited usage in the period 1995-1999 (see chapter 4) and because of many
practical uncertainties relating to its procedures. Subsequent to the publication of the 2001 Study,
important developments relating to the EU Arbitration Convention took place; they, along with
the content of the 2001 Study, are discussed in more detail in this section.
1.5.2 2001 The Commission’s Study on company taxation in the Common Market and its tax
strategy
1.5.2.1 The Commission’s 2001 Study on company taxation in the Common Market
On October 23, 2001 the Commission published its study relating to company taxation in the
internal market. The study’s main purpose was to identify the tax provisions that hamper crossborder economic activity in the internal market. With respect to the EU Arbitration Convention,
the Commission concluded that the convention could be considered a major milestone in the area
of international taxation, especially compared to the traditional mutual agreement procedures
included in the OECD Model Convention and double tax conventions between states.224 However,
there were numerous uncertainties relating to the EU Arbitration Convention’s practical
220

Hosson De, F.C., The slow and lonesome death of the Arbitration Convention, Intertax 2003/12, p. 482 and Hinnekens 2003, p. 550.
Doc. JTPF/005/REV1/2003/EN, par. 4.1. See also Markham 2005, p. 224 and Markham, M., The resolution of transfer pricing
disputes through arbitration, Intertax 2005/2, p. 72. Markham mentioned that by doing so the Commission anticipated that it would
ensure a uniform application of the EU Arbitration Convention. See. See also Sinx, R. & Broeke Ten, L., Transfer pricing litigation: a
comparison, International Transfer Pricing Journal January/February 2002, p. 32.
222
See also Bennett, M., Why the OECD supports arbitration, International Tax Review February-March 2007, p. 15-16.
223
During a meeting in Paris in 1991, the ‘Group of Six’ (Belgium, France, Germany, Luxembourg, the Netherlands and the United
Kingdom) agreed to meet to discuss the practical problems concerning the EU Arbitration Convention. This Group of Six met four
times, November 26, 1991, April 6 and 7, 1992 and November 26, 1992. In April 1998, the Group of Six met for the last time. Two
documents were produced by the Netherlands and subsequently discussed during these meetings: (i) Note Netherlands Ministry of
Finance on the implementation of the EU Arbitration Convention (September 12, 1991) and (ii) Draft Protocol on practical issues
relating to the EU Arbitration Convention. See also Hinnekens November/December 1998, p. 447-449.
224
Since 2008, article 25 of the OECD Model Convention includes an arbitration clause. Prior to 2008, the OECD Model Convention
only provided for a non-obligatory mutual agreement procedure.
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functioning, relating to the unequal definition and application of terms and a lack of clarity on the
procedural aspects. In the Commission’s view these uncertainties might act as deterrent for
taxpayers seeking protection against double taxation and thus might have a severe impact on the
use of the convention to eliminate cases of double taxation. In the end this could hamper the
smooth functioning of the Internal Market in terms of efficiency, effectiveness, transparency and
simplicity.225 In order to provide input on how to improve the EU Arbitration Convention’s
practical functioning and on how to eliminate its shortcomings, the Commission identified the
convention’s main problems.226 In short, the convention lacked:
a) Rules for suspension of tax collections during the period in which the procedures of the EU
Arbitration Convention were applied;
b) Rules relating to charging of interest and supplementary payments for additional tax imposed
following the profit adjustment;
c) A common definition of the term ‘serious penalty’ mentioned in article 8 EU Arbitration
Convention;
d) Rules to determine the starting point of the two-year deadline for the mutual agreement
procedure;
e) Rules to be applied during the arbitration procedure;
f) Rules of redress for taxpayers with respect to a mutual agreement reached or to a binding
opinion of the advisory commission;
g) A clear definition of terms used in the EU Arbitration Convention; and
h) Rules for the application of the EU Arbitration Convention in case of delay in ratification
procedures (especially with regard to the interim period).

Prior to its 2001 Study, the Commission undertook a survey on disputes resolution procedures in
2000 in which the Member States were asked to provide suggestions for improving the
convention.227 The Member States suggested the following improvements:
•
•

•

Introducing a code of good practice on how to conduct the arbitration procedure;
Applying the convention to cases of double taxation following application of domestic thin
capitalization rules; and
Introducing rules to determine the starting date of the three-year deadline for submission of a
request and the starting point of the two-year deadline for the mutual agreement procedure.

In the 2001 Study, the Commission made the following (additional) recommendations:
• Introducing rules to determine the starting point of the six-month deadline of the arbitration
procedure;
• Deleting the penalty clause in article 8 of the EU Arbitration Convention;
• Creating a database for mandatory publication of opinions given by the advisory commission;
and
• Introducing provisions to deal with the denial/undue postponement of access to the EU
Arbitration Convention.

1.5.2.2 The Commission’s 2001 communication on tax strategy
On the same day as it published its 2001 Study, the Commission also published its tax strategy.
The basic requirements for this strategy were that it should contribute to the smooth operation of
Internal Market and increase the competitiveness of EU companies.228 Specifically with regard to
the EU Arbitration Convention, the Commission again addressed the fact that although the
225

The Commission’s analysis on the EU Arbitration Convention’s usage is not discussed in detail in this section but in chapter 4.
Commission doc. SEC (2001) 1681, p. 279-284 and Annex 3. Also Commission Communication on tax coordination (COM (2006)
823 final), Brussels, December 19, 2006, page 8.
227
The results of the Commission’s 2000 survey on dispute resolution are set out in doc. SEC (2001) 1681, p. 269-273 and Annex 3.
See further Schwarz, J., The European Union Arbitration Convention: perspective on an alternative for double taxation relief, Tax
Management Transfer Pricing Report 2002/9, p. 409-410.
228
Commission Communication on Towards an Internal Market without tax obstacles, a strategy for providing companies with a
consolidated corporate tax base for their EU-wide activities (COM (2001) 582 final), Brussels, October 23, 2001.
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convention has been in place for many years, its application still gave rise to numerous problems.
Based on the unique character of the EU Arbitration Convention, the Commission argued that it
should be improved as a matter of priority. The Commission unsurprisingly repeated the
suggestions made in its 2001 Study. To give a practical follow-up to these suggestions, it
proposed the establishment of a joint forum on transfer pricing. This forum should inter alia
examine necessary improvements to the EU Arbitration Convention and should consist of
representatives of Member States and of the business community.229
1.5.3 Installation of a joint forum on transfer pricing
1.5.3.1 Installment process
The European Parliament and the Economic and Social Committee discussed the 2001 Study and
Commission’s subsequent tax-strategy, which latter they both approved.230 Specifically relating to
double taxation issues, the Economic and Social Committee agreed with the suggestion to
establish a joint forum on transfer pricing.231 During 2001 and 2002 the Council also discussed
both documents, welcoming the initiative to establish the suggested forum.232 Eventually, the
Commission established the EU Joint Transfer Pricing Forum (‘EU JTPF’) in July 2002. The EU
JTPF’s composition, its work program and its output are further discussed in section 7.2.5. The
EU JTPF’s output in respect of the EU Arbitration Convention is discussed in general below.
1.5.3.2 EU JTPF’s output
1.5.3.2.1 2004 Communication
In 2004, the EU JTPF prepared a report, which included an overview of its activities during the
period 2002-2003 and proposals prepared for improving the EU Arbitration Convention (the
‘2004 Report’).233 In relation to the convention, the EU JTPF discussed the deadlines relating to
the convention’s procedures; the interaction of the mutual agreement procedure and arbitration
procedure with domestic administrative/judicial appeals; the suspension of tax collection during
the period that the convention’s procedures are applied, and the effect of interest charges and
penalties. The EU JTPF also examined measures to improve the functioning of the mutual
agreement and arbitration procedures. During the 2002-2003 period a case was referred to the
arbitration procedure for the first time. The application of this case led to various practical
problems concerning the arbitration procedure.234 These problems, as well as the outcome of EU
JTPF’s discussions, resulted in specific recommendations that were laid down in a draft code of
conduct. In a subsequent communication on the EU JTPF’s report, the Commission fully
supported the forum’s suggestion of introducing a code of conduct as well as its proposed content.
The Council and the Member States meeting within the Council formally adopted the proposed
code of conduct for the effective implementation of the EU Arbitration Convention (the ‘Code of
Conduct’) on July 28, 2006. The specific content of the 2004 Report and of the proposed Code of
Conduct is not further discussed in this section, but each specific topic is discussed in chapters 3
and 9-15. Section 2.4 gives a general overview of the content of the Code of Conduct.
1.5.3.2.2 2009 Communication
In 2009 the EU JTPF prepared a second report about the EU Arbitration Convention, which
included additional recommendations relating to its functioning and its activities in the period
229
Initially the Commission intended that one of the tasks of this forum should be to present a formal proposal for a Arbitration
Directive in 2003. This, however, has not been followed-up.
230
Report by European Parliament on the Commission Communication to the Council, the European Parliament and the Economic &
Social Committee on tax policy in the European Union – priorities for the years ahead ((A5-0048/2002/final), Brussels February 22,
2002.
231
Opinion of the Economic & Social Committee on tax policy in the EU (C/48/73), Brussels, February 21, 2002. See also Opinion of
the Economic & Social Committee on direct company taxation (C/241/75), Brussels, October 7, 2002.
232
Report of the ECOFIN Council of November 6, 2001 (C/01/401). The ECOFIN Council referred the study to the Permanent
Representatives Committee, the Working Party on Tax Questions and the High-Level Working Party for an examination of the 2001
Study. In its meeting of July 12, 2002, the ECOFIN Council discussed the 2001 Study in detail.
233
Included in Commission Communication on the work of the EU JTPF in the field of business taxation from October 2002 to
December 2003 and on a proposal for a Code of Conduct for the effective implementation of the EU Arbitration Convention
(90/436/EEC of July 23, 1990) – (COM (2004) 297 final), Brussels, April 23, 2004.
234
The first case was between France and Italy and concerned a transfer-pricing dispute between subsidiaries of the Electrolux group.
The case is discussed in detail in section 4.3.3.2.
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2007-2009 (the ‘2009 Report’). During this period the EU JTPF discussed the following issues
for which also recommendations were prepared: (i) penalties and interest payments relating to
transfer pricing adjustments, (ii) the interpretation of the convention’s provisions, (iii) the
application of the convention to thin capitalization cases and (iv) triangular cases.235 Furthermore,
the EU JTPF monitored the implementation and practical application of the Code of Conduct. On
the basis of the outcome of this monitoring process, the EU JTPF suggested revising the existing
Code of Conduct.236 The Commission issued a Communication on September 14, 2009 in which it
acknowledged the important function of the EU JTPF and also noted that the latter’s reports
contained valuable background information on topics relating to the EU Arbitration
Convention.237 The Commission thus fully supported the EU JTPF’s suggestion that the existing
Code of Conduct be revised.238 The Council and the Member States meeting within the Council
formally adopted this revision on December 30, 2009.239 Section 2.4 offers a general overview this
revised Code of Conduct.
1.5.3.2.3 2011 Communication
During its twenty-eighth meeting, the EU JTPF adopted a report relating to its activities in the
2009-2010 period. This report included recommendations relating to the application of the EU
Arbitration Convention to non-EU triangular cases.240 Following this, the Commission issued on
January 25, 2011 a communication in which it supported these recommendations. 241 The
Commission invited the Council to endorse the proposed report on non-EU triangular cases and
invited the Member States to implement these recommendations in their domestic
legislation/administrative practices. On May 17, 2011 the Council published a statement in which
it recognized the importance of identifying potential approaches to non-EU triangular cases, but it
did not actually endorse the report and also did not decide on any further action to implement the
measures proposed.242
1.6 Period 2012-2016: recent developments
1.6.1 Commission’s communication on double taxation in the Internal Market
On November 11, 2011 the Commission issued a communication on double taxation in the
internal market (‘2011 Communication’).243 In this communication, the Commission stated that
20 years after the establishment of the Internal Market, business and individuals still ran a risk of
double taxation. In the Commission’s view such double taxation could jeopardize the functioning
of the Internal Market and was therefore unacceptable.244 In addition, the Commission emphasized
235

See also Damsma 2010, p. 34.
See Commission Communication on the work of the EU JTPF in the period March 2007 to March 2009 and a related proposal for a
revised Code of Conduct for the effective implementation of the EU Arbitration Convention (90/436/EEC of July 23, 2009) – (COM
(2009) 472 final), Brussels, September 14, 2009, par. 40-44.
237
Ibid par. 2.
238
The Commission however recognized that it still may be necessary to revise and update the Code of Conduct on the basis of future
experience. Therefore, the Commission would continue to monitor the functioning of the EU Arbitration Convention to review whether
future improvements are necessary. It will also keep an eye on future developments of arbitration in international tax law, ibid, par. 45.
239
Revised Code of Conduct (2009/C 322/01), Brussels, December 30, 2009.
240
Summary record of the twenty-eight meeting of the EU Joint Transfer Pricing Forum (JTPF/017/2010/EN), July 2010. This subject
is further discussed in chapter 16.
241
Commission Communication on the work of the EU Joint Transfer Pricing Forum in the period April 2009 to June 2010 and related
proposals 1. Guidelines on low value adding intra-group services and 2. Potential approaches to non-EU triangular cases (COM (2011)
16 final), Brussels, January 25, 2011. See also Summary record of the thirtieth meeting of the EU Joint Transfer Pricing Forum
(JTPF/010/2011/EN), February 2011, par. 2.
242
Council conclusions on the communication from the Commission on the work of the EU Joint Transfer Pricing Forum in the period
April 2009 to June 2010 and related proposals: 1. Guidelines on low value adding intra-group services and 2. Potential approaches to
non-EU triangular cases, Brussels, May 17, 2011. See also Summary record of the thirty-first meeting of the EU Joint Transfer Pricing
Forum (JTPF/015/2011/EN), June 2011, par. 5
243
Commission Communication doc. COM (2011) 712 final. See also Commission, Roadmap on initiatives to address double taxation
within the EU including an arbitration on mechanism for double taxation disputes (TAXUD/D1), Brussels, October 2011, par. A(1).
This communication was announced during EU JTPF’s 31st meeting on June 9, 2011. See doc. JTPF/015/2011/EN, par. 5. It followed
from a 2010 public consultation by the Commission on double taxation conventions and the Internal Market, which also focused on the
functioning of the dispute settlement mechanisms to eliminate cases of double taxation. See for a discussion of the 2011
communication: Burgers, I.J.J., Europese IBR: (onderbelichte) governance, Nederlands Tijdschrift voor Fiscaal Recht 2012/1734 and
Schwarz 2012, p. 297-298.
244
Ibid para. 1 and 3. In the 2010 public consultation, business and individuals alike mentioned double taxation as one of the issues of
most concern. See also Commission press release, Tackling double taxation for a stronger Single Market, November 11, 2011, in
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that the existing dispute settlement mechanisms were insufficient to eliminate this double taxation
in full, and that both that the mutual agreement procedure under double tax conventions as well as
under the EU Arbitration Conventions take too long and often do not succeed in eliminating the
double taxation concerned.245 Specifically as to the convention, the Commission concluded that
despite the adoption of the Code of Conduct, cases under the convention still took substantial time
to be resolved.246 In a more general sense, the Commission concluded that neither double tax
conventions between Member States nor the EU Arbitration Convention provide for a completely
successful method. That said, the Commission subsequently concluded that the lack of an overall
binding dispute resolution procedure is an issue to be addressed by the EU, for reasons of the
smooth functioning of the Internal Market as well as for reasons of broader global
competitiveness. The Commission suggested the following solutions:
a) Creating a forum on double taxation for EU tax matters only;
b) Preparing a code of conduct on double taxation; and
c) Studying the feasibility of an efficient dispute resolution mechanism.247

In an opinion of June 21, 2012, the Economic and Social Committee supported the Commission’s
initiatives and suggestions regarding removing double taxation.248 As regards the follow-up to its
2011 Communication, the Commission stated that an impact assessment would be made to clarify
the pros and cons of the discussed suggestions in terms of costs and usefulness.249 During the EU
JTPF’s thirty-fifth meeting in February 2013, the Commission mentioned that preparatory work
on a EU-wide dispute settlement mechanism (including an arbitration procedure) keeps
continuing.250 The Commission, however, explicitly stressed that the mechanism envisaged would
not replace the EU Arbitration Convention. In other words, disputes covered by the EU
Arbitration Convention would remain outside the scope of the envisaged new dispute settlement
mechanism. 251 This is in line with the conclusions drawn in the 2001 Study, in which the
Commission stated that the EU Arbitration Convention should remain the primary dispute
settlement mechanism within the EU.252
During 2013 and 2014 the Commission reported no further progress on a EU-wide dispute
settlement mechanism. In a reaction to the outcome of the BEPS project of the OECD, the
Commission, however, issued an Action plan on a fair and efficient corporate tax system in the

which Commissioner Šemeta addressed: ‘double taxation is one of the biggest tax obstacles to the Internal Market, and can no longer
be overlooked’. The Commission made a similar statement already in 1996. In this regard, Commission, Taxation in the European
Union (SEC (96) 487 final), March 20, 1996, p. 13. Also Commission doc. COM (2006) 823 final, par. 1 and Activities of the
European Union (EU) in the tax field in 2011, March 8, 2012, par. 1.9.
245
Commission doc. COM (2011) 712 final, par. 4 and Roadmap, par. A3. Also press release of November 11, 2011. Examples given
are inter alia: double tax conventions between Member States do not provide for full relief of double taxation in all cases and also do
not provide for a uniform solution to triangular cases.
246
Ibid par. 5.4, 6 and press release. This also followed from a 2007 Commission communication, in which the Commission concluded
that due to the number of long outstanding cases under the EU Arbitration Convention, the convention was not eliminating double
taxation as well as it was supposed to, and hence impaired the proper functioning of the Internal Market. The Commission already
considered introducing a more timely and effective elimination of double taxation: see Commission Communication on the work of the
EU JTPF in the field of dispute avoidance and resolution procedures and on guidelines for APAs (COM (2007) 71), Brussels, February
26, 2007, par. 28. See also Bennett 2007, p. 15-16.
247
This suggestion appears to come from suggestions made by Monti in his 2010 report to the President of the Commission. In this
report Monti suggested introducing a binding dispute resolution mechanism covering all types of double taxation. See Monti 2010, p.
79 and 83.
248
2012 Opinion of the Economic & Social Committee (C 181/40), para. 1.9 and 4.8-4.9. As regards suggestion c), the Economic &
Social Committee favored this suggestion, but stressed that efforts in this field should be aimed at ensuring a limited need for
arbitration.
249
See
Roadmap
par
D.
Also
doc.
JTPF/015/2011/EN,
par.
5.
and
http://ec.europa.eu/smartregulation/impact/planned_ia/docs/2013_taxud_001_arbitration_for_double_taxation_disputes_en.pdf.
250
Summary record of the thirty-fifth meeting of the EU Joint Transfer Pricing Forum (JTPF/021/TEV1/2012/EN), January 2013, par.
3.
251
Summary record of the thirty-eight meeting of the EU Joint Transfer Pricing Forum (JTPF/017/2013/EN), November 2013, par. 3.
252
See Summary record of the thirty-sixth meeting of the EU Joint Transfer Pricing Forum (JTPF/005/2013/EN), March 2013, par. 3;
Summary record of the thirty-seventh meeting of the EU Joint Transfer Pricing Forum (JTPF/014/2013/EN), August 2013, par. 3; doc.
JTPF/017/2013/EN, par. 3; Summary record of the thirty-ninth meeting of the EU Joint Transfer Pricing Forum (JTPF/003/2014/EN),
May 2014, par. 3; and Summary record of the fortieth meeting of the EU Joint Transfer Pricing Forum (JTPF/009/2014/EN), July
2014, par. 3.
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EU in June 2015.253 It repeated there that the existence of double taxation has a negative impact on
cross-border investments and also leads to economic distortions and inefficiencies. It also
criticized the EU Arbitration Convention and emphasized that:254
‘The multilateral Arbitration Convention, agreed between Member States to solve disputes between
Member States, provides some relief. The Arbitration Convention's scope is limited to transfer
pricing disputes, and there is no recourse to appeal the interpretation of the rules’.

In order to provide taxpayers with more certainty when expanding across their national borders,
the Commission announced that it will propose improvements to the current mechanisms to
resolve double taxation disputes in the EU by the summer of 2016. These will particularly concern
the creation of a coordinated EU approach to dispute resolution, with clearer rules and more
stringent deadlines for the existing dispute resolution mechanism already in force; the possible
extension of the scope of the EU Arbitration Convention and/or turning the convention into an
instrument of EU law will also be examined.255 Subsequent to this Action plan, the Commission
issued a public consultation on dispute resolution within the EU.256 With respect to the EU
Arbitration Convention, this consultation focused on: (i) its impact and effectiveness and (ii) how
these mechanisms can be improved. Taking the outcome of this consultation into account and
based on further research, the Commission issued on October 25, 2016 a proposal for a directive
on double taxation dispute resolution mechanisms.257 As this proposal was made after concluding
this study (June 2016) its content is not further taken into account in this study.
1.6.2 Discussions on baseball arbitration
Under the EU Arbitration Convention it is the arbitrators who provide for a solution to the case
concerned (see section 2.2 and chapter 14). The arbitrators have, pursuant to article 11 of the EU
Arbitration Convention, full autonomy as regards the content of the solution. The sole requirement
is that the solution presented must be based on the tax principles incorporated in article 4 of the
EU Arbitration Convention, which concerns the arm’s length principle and the rules for attributing
profits to permanent establishments. This type of arbitration concerns the independent opinion
approach (or all in arbitration). Another type of arbitration is the baseball arbitration or last-best
offer arbitration, by which arbitrators themselves do not arrive at a solution, but are obliged to
choose one of the solutions offered by the disputing parties. Baseball arbitration is provided for in
a number of double tax conventions of the United States as well as in the convention between
Canada and the United Kingdom.258 The term originates from salary negotiations in US baseball.
Within the EU JTPF, discussion arose on whether the convention should be converted into a
baseball arbitration system.259 Some of the forum’s members stressed that currently the EU
Arbitration Convention does not allow baseball arbitration, but if this were to be implemented this
should be done via an amendment of the convention. Other members argued that baseball
arbitration does not necessarily provide for a better system than the independent approach now
253
Communication from the Commission to the European Parliament and the Council – A fair and efficient corporate tax system in the
European Union: 5 key areas for action (COM (2015) 302 final), Brussels, June 17, 2015.
254
Ibid par. 3.2.
255
Ibid.
256
See Commission documents: Public consultation on improving double taxation dispute resolution mechanisms, Brussels, February
16, 2016 and Consultation on improving double taxation dispute resolution mechanisms, Brussels, February 16, 2016.
257
Commission, Proposal for a Council Directive on Double Taxation Dispute Resolution Mechanisms in the European Union (COM
(2016) 686 final), Strasbourg, October 25, 2016. See also Commission, Staff Working Document – Impact assessment accompanying
the document Proposal for a Council Directive on Double Taxation Dispute Resolution Mechanisms in the European Union (SWD
(2016) 343 final), Strasbourg, October 25, 2016.
258
Double tax conventions of the United States with Belgium (November 28, 2006), Canada (Protocol of September 21, 2007), France
(Protocol of January 13, 2009), Germany (Protocol of June 1, 2006), Spain (Protocol of January 14, 2013) and Switzerland (Exchange
of Notes of September 23, 2009); and double tax convention between Canada and the United Kingdom (Exchange of Notes of July 27,
2015). The arbitration clause included in article 25(5) OECD Model Convention also provides for an optional baseball arbitration. The
Sample mutual agreement on Arbitration in the Annex to the Commentary on article 25 OECD Model Convention also provides by
agreement for baseball arbitration. See paragraph 2-4 of the Commentary to OECD’s Arbitration Sample and Bennett 2007, p. 16.
259
Revised discussion paper on the improvement of the functioning of the Arbitration Convention (JTPF/011/REV2/2013/EN),
February 2014, par. 50; Compilation of comments received on the revised discussion paper on the improvement of the functioning of
the Arbitration Convention following the JTPF meeting on 5 November (JTPF/001/2014/EN), February 2014 , par I. sub 13; and doc.
JTPF/003/2014/EN, par. 4.
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used. The EU JTPF agreed to further monitor the discussions at the level of the OECD on this
subject. So far, no amendments to allow baseball arbitration have been made, also because the
OECD has not finalized its discussions on the matter.260
1.6.3 EU JTPF’s output
1.6.3.1 2014 Communication
On June 4, 2014 the Commission issued a communication on the work of the EU JTPF in the
period 2012-2014.261 During this period the EU JTPF carried out its 2011-2015 work program,
which focused in relation to the EU Arbitration Convention on its application to secondary
adjustments.262 The EU JTPF also performed its monitoring task (see section 7.2.5.3) of the
implementation and application of the convention and the Code of Conduct. The Commission
encouraged the forum to continue its monitoring task, but did not further discuss this work of the
EU JTPF.
1.6.3.2 Monitoring activities
As part of its monitoring task, the EU JTPF examined during its 2011-2015 working period the
functioning of the EU Arbitration Convention in detail.263 This examination aimed to identify
whether the convention functioned satisfactorily and where improvements were possible and
necessary.264 In April 2015 the EU JTPF published a report including detailed recommendations
for a revision of the Code of Conduct, which discussed numerous items relating to the
convention’s functioning.265 The aim of this revision is to further improve the functioning of the
convention and to further clarify ambiguities that have arisen in its application in practice. This
revision has led to a proposal for a further amendment of the Code of Conduct in 2015 and is
further discussed in section 2.5.3.
1.7 Concluding remarks
While chapter 1 does not specifically relate to the central research question or the sub-questions
discussed in section 0.5, but for background purposes it was appropriate to discuss the history of
the EU Arbitration Convention. This history shows that the adoption of the convention was not
easy and only followed from other developments on the European level relating to direct taxation.
The convention follows from a proposal by the Commission for an Arbitration Directive. It was
the objection by Member States to this proposal, particularly concerning the competence of the
ECJ that led to the adoption of a multilateral convention instead. In 2002 the Commission
established the EU JTPF, which in its 14 years of existence has provided for improvements to the
functioning of the EU Arbitration Convention by means of a Code of Conduct. When drawing
260
Currently, a group of 20 countries is discussing – as a part of Action 15 of the BEPS project (multilateral instrument) – whether to
incorporate mandatory and binding arbitration in double tax conventions. See OECD, Action 14: Making dispute resolution
mechanisms more effective – 2015 Final report, Paris, October 5, 2015, par. 8 and 62. At the moment of writing of this study (June
2016), there is, however, as yet no outcome on whether baseball arbitration will be used as the standard for the arbitration procedure.
261
Communication from the Commission to the European Parliament, the Council and the European Economic and Social Committee
on the work of the EU Joint Transfer Pricing Forum in the period July 2012 to January 2014 (COM (2014) 315 final), Brussels, June 4,
2014.
262
Secondary adjustments may arise following the imposition of a profit adjustment. These secondary adjustments are imposed so as to
bring the actual allocation of profits in line with the profit adjustments. The application of the EU Arbitration Convention to secondary
adjustments is in detail discussed in section 10.3.4.
263
See the Revised discussion paper on the improvement of the functioning of the Arbitration Convention (JTPF/011/REV2/2013/EN),
February 2014.
264
Doc. JTPF/003/2014/EN, par. 4.
265
Final Report on Improving the Functioning of the Arbitration Convention (JTPF/002/2015/EN), March 2015. The items discussed in
the report are: (i) application of the EU Arbitration Convention in specific cases, (ii) application of the EU Arbitration Convention
dependent on a mutual agreement procedure under the applicable double tax convention, (iii) access to the EU Arbitration Convention
and remedies against denial of access, (iv) informing enterprises of their rights under the EU Arbitration Convention, (v) independency
of competent authorities from audit departments, (vi) no waiver of rights for audit settlements or blocking access to the mutual
agreement procedure or through unilateral APAs, (vii) implication of the new article 7 OECD Model Convention, (viii) application of
the EU Arbitration Convention to disputes likely to arise, (ix) submitting a request for the application of the EU Arbitration Convention
and informing the other involved competent authority(ies) hereof, (x) guidance on multilateral mutual agreement procedures, (xi)
informing the taxpayer during a mutual agreement procedure, (xii) implications of mutual agreements on other years, (xiii) the
application of the three-year deadline, (xiv) guidance on position papers, (xv) outcome of the mutual agreement procedure and
domestic available remedies, (xvi) the application of the serious penalty clause, (xvii) the application of the arbitration procedure, and
(xviii) suspension of tax collection and interest charges.
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conclusions in chapters 8 and 17 or drafting recommendations in chapters 19 and 20, the
convention’s history is referred to for clarification on how and why provisions have been
incorporated in the EU Arbitration Convention; the history is also used as input for certain
recommendations.
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2. General overview

2.1 Chapter overview
This chapter provides for a general overview of the EU Arbitration Convention. To this end the
following subjects are discussed: the convention’s principal objective (2.2), its content and
procedures in a general sense (2.3), the convention’s signatory states and the accession of new
states to the convention (2.4), improvements to the convention by means of a code of conduct
(2.5), applicable languages (2.6), possible revision (2.7) and withdrawal from and termination of
the convention (2.8) respectively (2.9). The discussion in sections 2.2-2.5 serves as a general
background for understanding the convention’s functioning, which is discussed in detail in
chapters 9-16. Further, the provisions concerning the applicable language, revision, withdrawal
and termination specifically relate to the convention’s formal scope of application and as such
align with the second research sub-question discussed in paragraph 0.5. This second sub-question
reads:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

With respect to the convention’s formal scope of application this chapter analyzes whether the
provisions concerning the applicable language, revision, withdrawal and termination adhere to the
principles of clarity and simplicity, legal equality and legal certainty. The conclusion is discussed
in section 2.10.
Information on accession of new Member States to the EU Arbitration Convention and
withdrawal from the convention are important to determine whether this accession was performed
correctly from a legal perspective and what the legal status is of such accession. This provides the
necessary input to perform the analysis on the EU Arbitration Convention’s legal status and the
legal status of the accession of new Member States to this convention, which is further discussed
in chapter 5 and connected therewith provides the necessary input to answer the first research subquestion relating to the convention’s governance in chapter 8. This first sub-question reads:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the EU
Arbitration Convention’s legal status and the associated competences therewith, and does this
governance adhere to the principles of effectiveness and efficiency?

2.2 Principal objective
The EU Arbitration Convention’s principal objective is to eliminate double taxation arising from
profit adjustments in respect of dealings between associated enterprises within a group of
companies resident within the EU.266 This is attained by establishing procedures that oblige
Member States to resolve the dispute leading to double taxation within a 3½-year period. Such
double taxation results from an (intended) upward adjustment of profits of an enterprise in a
Member State based on the arm’s length principle, without being followed by a corresponding
(downward) adjustment at the level of an associated enterprise resident in another Member State
that is involved in the transaction under review.267 The dispute is because the two (or more)
266

See also Rodriguez 2003, par. 19.
See also Council note R/960/78 (FIN 250) of April 24, 1978, par. 1; Commission doc. SEC (90) 601 final, par. 21; and further
Schelpe 1995, p. 71 and Joseph 2001, p. 38.
267
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Member States involved do not share the same opinion on the correct application of the arm’s
length principle for the specific transaction(s) concerned. By signing the EU Arbitration
Convention, the Member States committed themselves to eliminating these cases of double
taxation.
The EU Arbitration Convention can be considered a unique convention in international tax law,
since it is the first and up to date the only multilateral tax convention that provides for a binding
dispute resolution mechanism and that also has a wide-territorial scope, as it is applicable in all 28
Member States.268 269 Most double tax conventions between states provide for a non-binding
mutual agreement procedure that only obliges states to enter into negotiations with each other, but
not to actually agree on the elimination of double taxation. 270 Further, these double tax
conventions do not provide for a deadline within which states should reach such agreement.
Consequently, the competent authorities can lengthen completion of cases or they can agree to
disagree, so that the double taxation itself is not eliminated. The advantage of the EU Arbitration
Convention is that the convention actually puts a time limit on Member States to eliminate double
taxation within a maximum period of 3½ years.271 The convention can thus be considered as an
attempt to perfect the mutual agreement procedure. In addition, those double tax conventions that
provide for a binding dispute settlement procedure are only of a bilateral nature, and almost all do
not provide for detailed procedural rules. The EU Arbitration Convention includes procedural
rules that apply during each of its phases. Although these procedures are, as far as the mutual
agreement procedure is concerned, quite similar to the procedural rules included in the OECD
Model Convention, the procedures of the EU Arbitration Convention are nevertheless set out at
length. The EU Arbitration Convention provides for time limits for each procedure and sets out
rules for establishing the advisory commission; the adoption of the advisory commission’s
opinion, the costs of the arbitration procedure; interaction with available domestic remedies; rights
and obligations of the taxpayers involved, as well as those of the Member States, and rules for
implementation of any mutual agreement reached. For these reasons, the Commission correctly
concluded that under the EU Arbitration Convention elimination of double taxation is generally
guaranteed and that therefore it is the prevailing dispute resolution mechanism within the EU.272
Nevertheless, the EU Arbitration Convention provides a remedy to eliminate this double taxation,
but does not prevent occurrence of double taxation.273 Disputes between Member States, and
between Member States and taxpayers, on the correct application of the arm’s length principle
therefore still arise.

268

Former Commissioner Goergen used similar wording, see Giele & Drinkenburg 1992, p. 22. See also Commission, Report on the
activities of the EU in the tax field in 2008 (DG/TAXUD/A1/2/2009), Brussels, February 4, 2009. Further, Markham argued that the
signing of the EU Arbitration Convention represents a recognition of Member States that the procedures laid down in their domestic
legislation and in their double tax conventions with each other were inadequate to provide for the elimination of double taxation arising
from transfer pricing profit adjustments. See Markham 2005, p. 225. See further Runge 1977, p. 192 and Ullah, M., Settlement of
disputes in UK tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien 2003, p. 486-487.
269
Such a binding dispute resolution mechanism is currently not in existence in any other large numbers of countries, as most double
tax conventions are only of a bilateral nature. Further, these double tax conventions (also those between Member States) mostly only
include a non-obligatory mutual agreement procedure. Although since 2008 the OECD Model Convention includes an arbitration
clause, not all OECD (and EU) Member States have included this clause in their double tax conventions with each other. For an
overview, see section 0.3.2.2 and Pit 2014. Currently, there are 22 double tax conventions between Member States that include an
arbitration clause. See for a discussion hereof section 6.5.
270
See also OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more effective, Paris, December 18,
2014, par. 10. See further Kogels, H., Unity divided, EC Tax Review 2012, p. 121; Spencer & Mills 2015, p. 388; and Markham, M.,
Seeking new directions in dispute resolution mechanisms - do we need a revised mutual agreement procedure, Bulletin for
International Taxation January/February 2016, p. 82.
271
Initially, the EU Arbitration Convention provided for a three-year period to eliminate double taxation: two years for the mutual
agreement procedure, six months for rendering an opinion by the advisory commission and another six months for a final decision by
the Member States. The Code of Conduct, however, adds another six months for the establishment of the advisory commission. See for
a discussion Cauwenberg, P. & Honsté Van, B., The Belgian arbitration convention circular; the defensive approach of transfer
pricing Intertax, 2001/4, p. 140; Djebali, N., De arbitrageprocedure: effectief in het beslechten van interstatelijke transferpricing
geschillen? (2), Weekblad Fiscaal Recht 2005/368, par. 4.1; and Berg Van Den, M., Transfer pricing en het EU Joint Transfer Pricing
Forum, Forfaitair 2009/195, par 2.
272
Commission doc. SEC (2001) 1681, p. 278.
273
See also Burgers, I.J.J., Transfer pricing in Europa: kanttekeningen bij het EEG Arbitrageverdrag en de voorstellen van de
Commissie Ruding, Tijdschrift voor Vennootschappen, Verenigingen en Stichtingen 1992, nr. 92/8, p. 205.
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2.3 Content
2.3.1 General overview
The EU Arbitration Convention consists of 22 articles and is divided into three chapters. These
are: (i) scope of the EU Arbitration Convention (articles 1-2), (ii) general provision and procedures
(articles 3-14) and (ii) final provisions (articles 15-22). Further, the Final Act annexed to the EU
Arbitration Convention includes Member States’ joint and unilateral declarations. These joint
declarations concern the application of the convention to: (i) dealings between a permanent
establishment and its head office both located in Member States, (ii) cases that were previously
dealt with under the convention, but where decisions that resulted in double taxation have been
altered after the convention’s procedure was finalized and (iii) the scope of the secrecy obligation
for members of the advisory commission. The unilateral declarations concern: (a) Member States’
definitions of the term ‘serious penalty’ as used in article 8 EU Arbitration Convention, (b)
Member States’ policy as regards the convention’s interaction with domestic appeals procedure,
and (c) a declaration by Germany with respect to the application of the convention to the Land of
Berlin.274
In addition, the EU Arbitration Convention can also be subdivided along the line of the standard
division of double tax conventions:
•

•
•

General provisions: taxes and persons to which the convention applies, (articles 1-2),
definitions (article 3), interaction with domestic law and double tax conventions between
Member States (article 15), territorial scope (article 16), formal rules on ratification (article
17), entry into force (articles 18-19), running period (article 20), revision of the convention
(article 21) and official languages (article 22);
Tax principles: the arm’s length principle profit attribution to permanent establishments
(article 4); and
Procedural provisions: rules for profit adjustments (article 5), rules to be applied prior to the
mutual agreement procedure (article 6), rules to be applied during the mutual agreement
procedure and arbitration procedure (articles 6-11), and rules for implementation (article 12,
13 and 14).

In general, the EU Arbitration Convention can be considered as an extension of the mutual
agreement procedure (‘procedure amaible’). In order to have an arbitration procedure adopted by
Member States, the Commission stayed in their proposal for an Arbitration Directive close to the
existing mutual agreement procedure, which is included in almost all double tax conventions
based on the OECD Model Convention. 275 This policy has also been followed in the EU
Arbitration Convention. The convention therefore provides for a two-track system. First, it
provides for the traditional mutual agreement procedure that parallels the procedure included in
article 25 OECD Model Convention. If, however, the Member States concerned fail to reach an
agreement within two years after the case was submitted under the mutual agreement procedure,
the second track is mandatorily initiated: the arbitration procedure. An overview of the EU
Arbitration Convention’s phases is further discussed below.
2.3.2 Procedural phases
The EU Arbitration Convention’s procedures can be divided into the following five phases:
(i)

Application: during this phase the taxpayer submits a request for the application of the
convention’s procedures;
(ii) Unilateral relief procedure: during this phase the competent authority to which the request
was submitted has to consider whether the submitted request is well-founded (whether
double taxation has occurred or is likely to occur as a result of a profit adjustment) and if so
274
Germany made this declaration in 1990 when Germany still consisted of the Bundesrepublik Deutschland (West-Germany) and the
Deutsche Demokratische Republik (East Germany). The current validity of this declaration is further discussed in section 9.7.4.2.
275
Paragraph of the 5 Explanatory Memorandum to the proposal for an Arbitration Directive and Commission doc. SEC (90) 601 final,
par. 21. See also Burke, R., Harmonization of taxation in Europe, Intertax 1979/2, p. 48 and Andriesse 1991, p. 161.
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whether it can unilaterally resolve the case by providing for a satisfactory solution. If not, the
case is subsequently referred to the convention’s third phase;
(iii) Mutual agreement procedure: this phase is similar to the mutual agreement procedure under
the OECD Model Convention, whereby the competent authorities have a two-year period to
reach an agreement that eliminates the (incurred) double taxation;
(iv) Arbitration procedure: if the competent authorities fail to reach an agreement on how to
resolve the double taxation within the two-year period, they must subsequently establish an
advisory commission that is obliged to deliver an opinion within six months on how to
eliminate the double taxation; and276
(v) Implementation: after the advisory commission has delivered its opinion, the competent
authorities have another six months to take a final decision on the elimination of double
taxation for the case under review. This agreement may deviate from the advisory
commission’s opinion. However, if the competent authorities involved fail to reach an
agreement, the advisory commission’s opinion becomes binding on them and should be
implemented accordingly.

The timeline of the EU Arbitration Convention’s five phases can be illustrated as follows:
(i)

(ii)

(iii)

(iv)

(v)

3-year period

Undefined period

2-year period

6-month period

Undefined period

2.4 Signatory states and accession of new states
2.4.1 General considerations
The EU Arbitration Convention was initially concluded between the then 12 Member States:
Belgium, Denmark, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands,
Portugal, Spain and the United Kingdom. As will be discussed in detail in chapter 5, the EU
Arbitration Convention is not an instrument of EU law, but instead a multilateral convention
under international public law. Thus the convention is in principle open to other states than
Member States. Nevertheless, so far only Member States are signatory states to the EU Arbitration
Convention. This follows from the fact that the convention’s legal basis is article 293 EC Treaty.
On four occasions, new Member States acceded to this convention:
• 1995: Austria, Finland in Sweden;
• 2005: Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the
Slovak Republic and Slovenia;
• 2008: Bulgaria and Romania; and
• 2014: Croatia.

The accession of these Member States to the EU Arbitration Convention is discussed in more
detail.
2.4.2 1995: Accession of Austria, Finland and Sweden
On January 1, 1995 Austria, Finland and Sweden acceded to the EU as new Member States.277 An
accession treaty (the‘1994 Accession Treaty’) was signed, which governs the accession of these
three states to the acquis communautaire.278 As the EU Arbitration Convention is not part of the
276

The Member States must pursuant to paragraph 7.2(b) of the Code of Conduct establish the advisory commission within six months
after expiration of the two-year deadline of the mutual agreement procedure. Phase (iv) therefore in fact covers a 12-month period.
277
Norway, which was also a candidate Member State, did not became a member of the EU, since it did not deposit the instruments of
ratification in due time. See Decision of the Council adjusting the instruments concerning the accession of new Member States to the
European Union, Euratom ECSC (Decision 95/1/EC), January 1, 1995.
278
Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the Hellenic Republic, the
Kingdom of Spain, the French Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the
Netherlands, the Portuguese Republic, the United Kingdom of Great Britain and Northern Ireland (Member States of the European
Union) and the Kingdom of Norway, the Republic of Austria, the Republic of Finland the Kingdom of Sweden, concerning the
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acquis communautaire, these three states did not automatically accede the EU Arbitration
Convention following their accession to the EU.279 For that reason, the 1994 Accession Treaty did
not include a provision on the automatic application of the EU Arbitration Convention in respect
of these new Member States, but instead article 4(2) obliged these new Member States to:
‘Undertake to accede to the conventions provided for in Article 220 of the EC Treaty (…) signed by
the present Member States and to this end they undertake to enter into negotiations with the present
Member States in order to make the necessary adjustments thereto’.

As the EU Arbitration Convention was entered into on the basis of article 220 EC Treaty (later
article 293 EC Treaty), article 4(2) thus explicitly placed an obligation on Austria, Finland and
Sweden to enter into negotiations with the other Member States on their accession to the EU
Arbitration Convention. This accession convention was concluded on December 21, 1995, and
thus Austria, Finland and Sweden acceded to the EU Arbitration Convention (the ‘1995 Accession
Convention’) in which the following provisions were laid down:280
(i) Article 1: formal provision concluding the 1995 Accession Convention for the accession of
Austria, Finland and Sweden to the EU Arbitration Convention;
(ii) Article 2(1): taxes to which the EU Arbitration Convention applies in respect of Austria,
Finland and Sweden;
(iii) Article 2(2): a definition of the term ‘competent authority’ for Austria, Finland and Sweden;
(iv) Article 3 and 7: official languages of Austria, Finland and Sweden in respect of the EU
Arbitration Convention;281
(v) Article 4 and 6: ratification procedure; and282
(vi) Article 5: date of entry into force of the 1995 Accession Convention and subsequently the
application of the EU Arbitration Convention with respect to Austria, Finland and Sweden.

The 1995 Accession Convention also includes a definition by each acceding Member State of the
term ‘serious penalty’ used in article 8 of the EU Arbitration Convention.283 The 1995 Accession
Convention, however, lacks a list of persons eligible to act as independent members of an
advisory commission behalf of Austria, Finland and Sweden. Such list should pursuant to article
9(4) EU Arbitration Convention be drawn up by these states and subsequently be submitted to the
Council’s Secretary-General. Austria, Finland and Sweden did not deposit their list of independent
persons with the Council’s Secretariat Council until 2000, 2004 and 2005 respectively.284
2.4.3 2005: Accession of the Czech Republic, Cyprus, Estonia, Hungary, Latvia, Lithuania,
Malta, Poland, the Slovak Republic and Slovenia
On May 1, 2004 the EU was enlarged with ten new Member States: the Czech Republic, Cyprus,
Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic and Slovenia. Similar to
the accession of Austria, Finland and Sweden to the EU, an accession treaty in respect of their
accession to the acquis communautaire was signed between the acceding Member States and the

accession of the Kingdom of Norway, the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to the European
Union (94/C 241/07), Brussels, June 24, 1994 and Act concerning the conditions of accession of the Kingdom of Norway, the Republic
of Austria, the Republic of Finland and the Kingdom of Sweden and the adjustments to the Treaties on which the European Union is
founded (94/C 241/08), Brussels, June 24, 1994.
279
See further chapter 5 for an in-depth discussion of the EU Arbitration Convention’s legal status.
280
Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to the Convention on
the elimination of double taxation in connection with the adjustment of profits of associated enterprises (96/C26/01), Brussels, January
31, 1996 and Minutes of the Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of
Sweden to the Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises
(96/C26/30), Brussels, January 31, 1996.
281
The language versions are further discussed in section 2.6.
282
The ratification procedure is further discussed in chapter 3.
283
The Member States are pursuant to article 8 EU Arbitration Convention allowed to reject the application of the EU Arbitration
Convention where a taxpayer is liable to a serious penalty relating to a transfer pricing adjustment. Each Member State defined the
term ‘serious penalty’ in declarations annexed to the Final Act on the signature of the EU Arbitration Convention.
284
List of independent persons (JTPF/007/BACK2/2002/EN), 2002; List of independent persons (JTPF/010/BACK/2005/EN),
November 22, 2005; and List of independent persons (JTPF/010/BACK/REV6/2005/EN), September 19, 2006.
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then existing 15 Member States (the ‘2003 Accession Treaty’).285 Further, also like the 1994
Accession Treaty, article 5(2) of the 2003 Accession Treaty stipulates that the acceding Member
States should also enter into negotiations with the existing 15 Member States with regard to
accession to inter alia the EU Arbitration Convention.286 On June 30, 2005 the acceding Member
States and the existing Member States entered into an accession convention with respect to the EU
Arbitration Convention (‘2005 Accession Convention’).287 Like the 1995 Accession Convention,
the 2005 Accession Convention contained the following provisions:
(i) Article 1: formal provision that the 2005 Accession Convention is entered into for the
accession of the new Member States to the EU Arbitration Convention, the 1995 Accession
Convention and the Prolongation Protocol;
(ii) Article 2(1): taxes to which the EU Arbitration Convention applies in respect of the new
Member States;
(iii) Article 2(2): a definition of the term ‘competent authority’ for the new Member States;
(iv) Article 3 and 7: official languages of the new Member in respect of the Arbitration
Convention;288
(v) Article 4 and 6: ratification procedure; and
(vi) Article 5: date of entry into force of the 2005 Accession Convention and subsequently the
application of the EU Arbitration Convention with respect to the new Member States.

Like the 1995 Accession Convention, the 2005 Accession Convention also included a definition
by each acceding Member State of the term ‘serious penalty’ as laid down in article 8 EU of the
Arbitration Convention. Further, the Czech Republic, Hungary, Latvia, Poland, the Slovak
Republic and Slovenia declared that they will apply the exception clause provided for in article
7(3) EU Arbitration Convention. These states are not allowed to enter into a mutual agreement
that derogates from decisions of their judicial bodies.289 Also remarkably similar to the 1995
accession, none of the acceding Member States deposited with the Council’s Secretariat-General a
list of their nominated eligible independent persons. Eventually, the Czech Republic and the
285

Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the Hellenic Republic, the
Kingdom of Spain, the French Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the
Netherlands, the Republic of Austria, the Portuguese Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom
of Great Britain and Northern Ireland (Member States of the European Union) and the Czech Republic, the Republic of Estonia, the
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic
of Poland, the Republic of Slovenia, the Slovak Republic, concerning the accession of the Czech Republic, the Republic of Estonia, the
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic
of Poland, the Republic of Slovenia and the Slovak Republic to the European Union (L/236/17), Brussels, April 16, 2003 and Act
concerning the conditions of accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia,
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the
Slovak Republic and the adjustments to the Treaties on which the European Union is founded (L/236/33), April 16, 2003.
286
However, different than in 1995, the EU Arbitration Convention had been extended with the 1995 Accession Convention and the
Prolongation Protocol. Therefore, article 5(2) of the 2003 Accession Treaty, also obliged the parties to take into account in their
negotiations the 1995 Accession Convention and the Prolongation Protocol. See for a discussion of the Prolongation Protocol section
3.3.
287
Convention on the accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic of
Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in connection with the adjustment of profits
of associated enterprises (2005/C 160/01), Brussels, June 30, 2005 and Minutes of the signing of the Convention on the accession of
the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic
of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic to the Convention on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises (2005/C 160/11), Brussels, June
30, 2005. In literature it was reported that the Council approved the procedures to the accession of the ten new Member States to the
EU Arbitration Convention along with the adoption of the Code of Conduct on December 7, 2004. This approval, however, has not
been formally published. It remained an accession convention between existing and acceding Member States. See, Editorial, EU
Ministers approve arbitration reforms, extend transfer pricing forum for two years, Tax Management Transfer Pricing Report 2004/15,
p. 804. See for an in-depth discussion relating hereto chapter 5.
288
The language versions are further discussed in section 2.6.
289
Article 7(3) of the EU Arbitration Convention stipulates that Member States are not obliged to establish an advisory commission if
taxpayers also lodge an domestic appeal in addition to submitting a request under the EU Arbitration Convention, where these Member
State are not allowed to derogate from decisions of their judicial bodies. In that situation, Member States are only obliged to establish
the advisory commission if the taxpayer has allowed the time provided for an appeal to expire or has withdrawn such appeal before a
final ruling has been delivered. In the 2005 Accession Convention, Belgium and Portugal also made a declaration that they would
apply the exception clause of article 7(3) of the EU Arbitration Convention. In this regard, Minutes of the signing of the 2005
Accession Convention (2005/C 160/11), par. 1. For an in-depth discussion of article 7(3) EU Arbitration Convention see section
16.3.3.
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Slovak Republic (2007), Malta and Poland (2008), Hungary (2010) and Estonia (2011) deposited
their list of independent persons.290 At the time of writing (June 2016), Croatia, Latvia and
Lithuania had not deposited their list of nominees.291 It is unknown why these Member States did
not deposit their list.
2.4.4 2008: Accession of Bulgaria and Romania
Bulgaria and Romania acceded to the EU on January 1, 2007. Following the precedent on the
accession of new Member States in 1995 and 2004, Bulgaria and Romania and the existing
Member States entered on June 21, 2005 into an accession treaty, an act of accession and protocol
(‘2005 Accession Treaty’ and the ‘2005 Act of Accession’). 292 With respect to the EU
Arbitration Convention, Member States and Bulgaria/Romania chose an alternative route for
accession. The Commission concluded that a separate accession convention was not necessary
anymore, although it did not explain why; 293 the matter was this time dealt with in the 2005 Act
of Accession. Article 3(4) of the 2005 Act of Accession stipulated that the Council should decide
on the accession of the new Member States to the EU Arbitration Convention. On this basis the
Council decided on June 23, 2008 that for these new Member States the EU Arbitration
Convention and related conventions would enter into force on July 1, 2008 (the ‘2008 Accession
Decision’).294 The legal validity of this Council decision is further discussed in section 5.4.4. The
2008 Accession Decision contains the following provisions:
(i) Article 1(1): taxes to which the EU Arbitration Convention applies in respect of Bulgaria and
Romania;
(ii) Article 1(2): a definition of the term ‘competent authority’ for Bulgaria and Romania;
(iii) Article 2: official languages of Bulgaria and Romania in respect of the EU Arbitration
Convention;295
(iv) Article 3: a formal provision that the 2008 Accession Decision is entered into to accede the
EU Arbitration Convention, the 1995 and 2005 Accession Conventions and the Prolongation
Protocol; and
(v) Article 4: date of entry into force of the 2008 Accession Decision and subsequently the
application of the EU Arbitration Convention to Bulgaria and Romania.

As with the 1995 and 2005 Accession Conventions, also the 2008 Accession Decision includes a
definition by Bulgaria and Romania of the term ‘serious penalty’.296 However, unlike Member
States that previously acceded to the EU Arbitration Convention, Bulgaria and Romania did not
submit a list of their five nominated persons eligible to act as independent members of an advisory
290
See the List of independent persons of standing eligible to become a member of the advisory commission
(JTPF/010/BACK/REV8/2005/EN), October 12, 2007; the List of independent persons of standing eligible to become a member of the
advisory commission (JTPF/010/BACK/REV11/2005/EN), June 16, 2008; the List of independent persons of standing eligible to
become a member of the advisory commission (JTPF/010/BACK/REV13/2005/EN), October 8, 2010; the List of independent persons
of standing eligible to become a member of the advisory commission (JTPF/010/BACK/REV15/2005/EN), May 25, 2011. See for the
most recent list: http://www.consilium.europa.eu/ueDocs/cms_Data/docs/accords/tables/1990093.pdf
291
For Latvia and Lithuania this is more than 10 years after signing the 2005 Accession Convention.
292
Treaty between the Kingdom of Belgium, the Czech Republic, the Kingdom of Denmark, the Federal Republic of Germany, the
Republic of Estonia, the Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the Italian Republic, the Republic of
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of
Malta, the Kingdom of the Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese Republic, the Republic of
Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of Great Britain and Northern
Ireland (Member States of the European Union) and the Republic of Bulgaria and Romania concerning the accession of the Republic of
Bulgaria and Romania to the European Union (2005/L 157/10), Brussels, June 21, 2005 and Act concerning the conditions of accession
of the Republic of Bulgaria and Romania and the adjustments to the Treaties on which the European Union is founded (2005/L
157/203), Brussels, June 21, 2005.
293
See Recommendation for a Council decision concerning the accession of Bulgaria and Romania to the Convention of 23 July 1990
on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (COM (2007) 839 final),
Brussels, December 20, 2007, explanatory memorandum.
294
Council decision concerning the accession of Bulgaria and Romania to the Convention on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises (2008/492/EC), Brussels, June 23, 2008 and Council Decision
amending Annex I to the Act of Accession of Bulgaria and Romania (2008/493/EC), Brussels, June 23, 2008.
295
The language versions are further discussed in section 2.6.
296
In this regard, the Slovak Republic and Spain amended their definition of the term ‘serious penalty’. See Unilateral Declaration
concerning the Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of profits of
associated enterprises (2008/C/492/EC), Brussels, June 23, 2008. Also Italy, Lithuania and Malta declared in the annex to the 2008
Accession Decision that they will apply the exception clause of article 7(3) EU Arbitration Convention.
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commission. In 2015 Bulgaria and Romania nominated the required five persons on the list of
independent persons.297
2.4.5 2014: Accession of Croatia
Croatia became a Member State on July 1, 2013. Croatia and the existing Member States entered
on December 9, 2011 into an accession treaty (the ‘2011 Accession Treaty’) and an act of
accession (the ‘2011 Act of Accession’).298 As on the accession of Bulgaria and Romania the
2011 Act of Accession assigned in article 3(4) competence to the Council to decide on the
accession of Croatia to the EU Arbitration Convention.299 On December 9, 2014 the Council
decided that for Croatia the EU Arbitration Convention and related conventions would enter into
force on January 1, 2015 (the ‘2014 Accession Decision’).300 The legal validity of this Council
decision is further discussed in section 5.4.4. Below, the content of this accession decision is
discussed. The 2014 Accession Decision contains the following provisions:
(i)
(ii)
(iii)
(iv)

Article 1(1): taxes to which the EU Arbitration Convention applies in respect of Croatia;
Article 1(2): a definition of the term ‘competent authority’ for Croatia;
Article 2: the official language of Croatia in respect of the EU Arbitration Convention;301
Article 3: a formal provision that the 2014 Accession Decision is entered into to accede the
EU Arbitration Convention, the 1995 and 2005 Accession Conventions, the 2008 Accession
Decision and the Prolongation Protocol; and
(v) Article 4: date of entry into force of the 2014 Accession Decision and subsequently the
application of the EU Arbitration Convention with respect to Croatia.

Unlike the 1995 and 2005 Accession Conventions, and the 2008 Accession Decision, the 2014
Accession Decision does not include a definition by Croatia of the term ‘serious penalty’. Further,
as noted in section 2.4.3, Croatia did also not submit its list of their five nominated persons that
are eligible to act as independent members of an advisory commission.
2.5 Additions: Code of Conduct
2.5.1 Process of adoption and implementation
In its 2004 Report the EU JTPF concluded that the most efficient way to deal with its conclusions
and recommendation in relation to the EU Arbitration Convention was the adoption of a code of
conduct. The Commission supported this conclusion and included a proposal for the Code of
Conduct in its Communication of April 23, 2004.302 Subsequently, the Council discussed and
informally approved this proposal during its meeting of December 7, 2004.303 On July 28, 2006,
the Council and Member States meeting within the Council formally adopted the Code of
297

See for the most recent list: http://www.consilium.europa.eu/ueDocs/cms_Data/docs/accords/tables/1990093.pdf
Treaty between the Kingdom of Belgium, the Republic of Bulgaria, Czech Republic, the Kingdom of Denmark, the Federal
Republic of Germany, the Republic of Estonia, Ireland, the Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian
Republic, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of
Hungary, the Republic of Malta, the Kingdom of the Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese
Republic, Romania the Republic of Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden, the United
Kingdom of Great Britain and Northern Ireland (Member States of the European Union) and the Republic of Croatia concerning the
accession of the Republic of Croatia to the European Union (2012/L 112/10), Brussels, December 9, 2011; and Act concerning the
conditions of accession of the Republic of Croatia and the adjustments to the Treaties on European Union, the Treaty on the
Functioning of the European Union and the Treaty Establishing the European Atomic Energy Community (2012/L 112/21), Brussels,
December 9, 2011.
299
See for an explanation Recommendation for a Council decision concerning the accession of Croatia to the Convention of 23 July
1990 on the elimination of double taxation in connection with the adjustments of profits of associated enterprises (COM (2013) 586
final/2), Brussels, September 2, 2013. Article 3(4) 2011 Act of Accession refers to annex I to this act, which includes the EU
Arbitration Convention, the 1995 and 2004 Accession Conventions and the 1999 Prolongation Protocol. Curiously, no reference is
made to the 2008 Accession Decision.
300
Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23 July 1990 on the elimination of
double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU), Brussels, December 9, 2014. See
for reporting hereon: doc. JTPF/003/2014/EN, par. 3 and doc. JTPF/017/2013/EN, par. 3.
301
The language versions are further discussed in section 2.6.
302
Communication doc. COM (2004) 297 final.
303
It is noteworthy that in the previously (in the period 1990-1999) some Member States were more hesitant to improve the practical
functioning of the EU Arbitration Convention (i.e. the establishment and the functioning of the advisory commission). The Netherlands
attempted in 1997 to start discussions relating hereto in the Council, but failed to do so. See Letter of the Netherlands State Secretary of
Finance of December 19, 1997 (IFZ97/1515).
298
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Conduct.304 The legal aspects of its adoption process as well as the Code of Conduct’s legal status
are further discussed in chapter 5. As will be further discussed in chapter 5, the Code of Conduct
is solely a political commitment by Member States and as such not a legally enforceable
instrument (e.g. a soft-law instrument), and also does it not constitute secondary EU law.
Consequently, Member States have to implement the provisions of the Code of Conduct into their
domestic legislation or administrative practices in order to give it effect. It is thus up to each
Member State to decide on how to perform this implementation.305 In this respect, as part of its
monitoring task, the EU JTPF issued in 2006 a questionnaire to Member States to gain insight as
to how they implemented the Code of Conduct in their domestic tax legislation or administrative
practices. 306 All of the then Member States responded. 307 At that time 16 Member States
implemented the Code of Conduct into their administrative practice and 4 into their domestic
legislation.308 In 5 Member States implementation was in preparation. An overview of each
Member States’ input is included in Annex I.
2.5.2 Content
The Code of Conduct aims to introduce practical recommendations to be applied during the EU
Arbitration Convention’s five phases, and also define the roles and obligations of taxpayers and
Member States during these phases. These recommendations largely stem from discussions by the
Group of Six during 1991-1992 and a document of the Council’s financial question group of
February 6, 1996.309 More specifically, the Code of Conduct establishes common procedures and
practical rules with regard to the:
•
•
•
•

•
•

Starting point of the three-year deadline for submission of a request for the application of the
EU Arbitration Convention;
Starting point of the two-year deadline of the mutual agreement procedure;
Procedural rules to be followed during the mutual agreement procedure (practical functioning
of the procedure, transparency towards taxpayers and their participation);
Procedural rules to be followed during the arbitration procedure (selection of independent
persons, establishment and functioning of the advisory commission and rules relating to the
adoption of the opinion);
Rules for suspension of tax collection during the application of the EU Arbitration
Convention; and
Accession of new Member States to the EU Arbitration Convention.

2.5.3 Revisions
2.5.3.1 2009 revision
The EU JTPF’s mandate concerns inter alia examining difficulties in the practical application of
the EU Arbitration Convention. Thus the EU JTPF discussed measures to improve the
convention’s practical functioning in the period 2007-2008 (see for an overview section 7.2.5.2.3).
On the basis of these discussions, as well Member States’ practical experiences with the EU
Arbitration Convention / Code of Conduct, the EU JTPF suggested revising the existing Code of
304
Press release Commission on the adoption of Code of Conduct for the effective implementation of the Convention on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises (IP/04/447), Brussels, December 7,
2004. The draft Code of Conduct had been discussed in the Council's Working Party on Tax Questions on July 23, 2004. The working
party made only some minor (technical) adjustment. See also Summary record of the ninth meeting of the EU Joint Transfer Pricing
Forum (JTPF/021/2004/EN), Brussels, December 1, 2004, par. 8 and 9. The version that was formally adopted did not include any
alterations as compared to the draft submitted by the EU JTPF.
305
In this regard also Sporken & Den Besten 2010, p. 213.
306
Summary record of the fourteenth meeting of the EU Joint Transfer Pricing Forum (JTPF/002/REV1/2006/EN), March 25, 2006,
par. 7. See also State of play of the implementation of the Code of Conduct related to the EU Arbitration Convention
(JTPF/006/BACK/REV3/2006/EN), December 15, 2006.
307
In 2006 there were only 25 Member States who were signatory states to the EU Arbitration Convention. Bulgaria, Croatia and
Romania could thus not have implemented the provisions of the Code of Conduct. For that reason their input is not included
308
See specific for Italy Pietralata, M.M. & Lagrutta, G., Italy: administrative guidance on MAP, Transfer Pricing International Journal
2012/10, p. 15. These authors reported that Italy reported in its 2012 circular that it would follow the Code of Conduct as best practices
and that as such would fulfill – where possible – the procedural steps and time limits in the Code of Conduct.
309
The Group of Six consists of Belgium, France, Germany, Luxembourg, the Netherlands and the United Kingdom, which discussed
the functioning of the EU Arbitration Convention during 1991-1992. See also Summary record of the third meeting of the EU Joint
Transfer Pricing Forum (JTPF/007/2003/EN), June 4, 2003, par. 13.
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Conduct. The basis for such revision is found in paragraph 13 of the Code of Conduct, which
stipulates that:
‘In order to ensure the even and effective application of the Code, Member States are invited to
report to the Commission on its practical functioning every two years. On the basis of these
reports, the Commission intends to report to the Council and may propose a review of the
provisions of the Code’.

This provision thus allows the Commission to propose a revision of the Code of Conduct if it
deems this necessary on the basis of the Member States’ reporting on the code’s practical
functioning. In its communication of September 14, 2009, the Commission concluded that it was
difficult to achieve the elimination of double taxation within the given three-year period and
subsequently that this deadline was not always met. 310 For these reasons, the Commission
recommended revising the existing Code of Conduct. 311 As a result, a technical committee
established by the Council examined the proposed revision.312 Subsequently, on December 22,
2009, the Council and the Member States meeting within the Council formally adopted the
revision of the Code of Conduct. The general aim of the revised Code of Conduct was to provide
for a simplification and speeding-up of the EU Arbitration Convention’s procedures. It included
new recommendations relating to:313
•
•
•
•
•

•

Application of the EU Arbitration Convention to thin capitalization cases and (EU) triangular
transfer pricing cases;
The date on which a case is admissible under the EU Arbitration Convention;
The (common) application of the term ‘serious penalty’ as used in article 8 EU Arbitration
Convention;
Procedural rules to be followed during the mutual agreement procedure in relation to
triangular cases;
Additional procedural rules to be followed during the arbitration procedure (deadline for
establishment of the advisory commission, criteria for establishing the independency eligible
persons, and procedures to be followed in relation to triangular cases); and
Rules to be followed with regard to interest charges/refunds when a case is dealt with under
the EU Arbitration Convention.

2.5.3.2 2015-2016 revision
During its 2011-2015 work program, the forum performed an extensive study on the convention’s
functioning as well as the working and implementation of the Code of Conduct (including its
revision). The EU JTPF concluded that the EU Arbitration Convention and the Code of Conduct
provided a well-balanced approach to dispute resolution, that by means of both measures there
was guidance available on important aspects of the procedure, and that there was room for
314
flexibility in respect of allocation of powers and administrative burdens. The EU JTPF,
however, also acknowledged that there was room and a need for improving the functioning of the
EU Arbitration Convention and the Code of Conduct. To this end, the forum suggested a second
revision of the Code of Conduct and made concrete proposals to this end. During its 42nd meeting
in March 2015 the EU JTPF agreed on these concrete proposals and a new revised version of the
315
Code of Conduct. It includes new recommendations relating to inter alia:

310
Press release of the Commission on a Revised Code of Conduct for the effective implementation of the EU Arbitration Convention
(IP/09/1312), Brussels, September 14, 2009. See also Report on the activities of the EU in the tax field 2009 (DG/TAXUD/A1),
Brussels, March 16, 2010, par. 1.4 and Summary record of the twenty-sixth meeting of the EU Joint Transfer Pricing Forum
(JTPF/019/REV1/2009/EN), October 2009, par. 7.
311
Commission doc. COM (2009) 472 final. See further, Cauwenbergh & Gaublomme 2010, p. 3.
312
Doc. JTPF/019/REV1/2009/EN, par. 2 and Summary record of the twenty-seventh meeting of the EU Joint Transfer Pricing Forum
(JTPF/999/REV1/2010/EN), February 2010, par. 2.
313
Following the adoption of the revised Code of Conduct, paragraph 1,2,3,4,5,6 and 7 of the Code of Conduct were renumbered to
paragraph 4,5,6,7,8,9 and 10 respectively.
314
Final report on improving the functioning of the Arbitration Convention (JTPF/002/2015/EN), March 2015, par. 2.
315
Summary record of the forty-second meeting of the EU Joint Transfer Pricing Forum (JTPF/004/2015/EN), March 2015, par. 4.
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•
•

•
•
•
•
•
•

Actual payment of taxes as a prerequisite for the convention’s application;
Application of the convention’s procedures in case of mergers, restructurings, etc. and when a
case is dependent on the outcome of a mutual agreement procedure under a double tax
convention between Member States;
Guidance in case of a denial of access to the convention’s procedures and on the attribution of
profits to permanent establishments;
Informing taxpayers of deadlines included in the convention;
Independence of competent authorities during the mutual agreement procedure;
Usage of a waiver of access to block the taxpayer’s access to the convention’s procedures;
Rules for notifying all competent authorities involved on requests submitted for the
convention’s application; and
Interaction with domestic appeals procedures, particularly with respect to the implementation
of a mutual agreement, once reached.

At the time of writing of this study (June 2016), the Council and Member States have not adopted
this revised version. It is, however, chosen to refer to the 2015 proposed revision of the Code of
316
Conduct in this study. So whenever in this study reference is made to the Code of Conduct, it
concerns the 2015 version as proposed by the EU JTPF.
2.5.3.3 Future revisions
The Commission already stated in its 2009 Communication that – on the basis of further
experience with the EU Arbitration Convention/Code of Conduct – it might in the future still be
necessary to revise and update the Code of Conduct.317 For this reason, the EU JTPF continues to
monitor the convention’s functioning.
2.6 Language
2.6.1 Languages of the original signatory Member States
As regards the language of the EU Arbitration Convention, article 22 stipulates that:
‘This Convention, drawn up in a single original in the Danish, Dutch, English, French, German,
Greek, Irish, Italian, Portuguese and Spanish languages, all 10 texts being equally authentic, shall
be deposited in the archives of the General Secretariat of the Council of the European
Communities. The Secretary-General shall transmit a certified copy to the Government of each
Signatory State’.

These are the official languages of those Member States that initially signed the EU Arbitration
Convention in 1990.318 Pursuant to article 22 all these ten language versions are thus equally
authentic.319 This may create disputes between Member States following a different definition of
terms used in the EU Arbitration Convention.320 For example, all language versions but the Dutch
language version of article 6(1) of the EU Arbitration Convention stipulates that the Member State
to which a request was submitted should notify the competent authority of the other Member
State(s) involved of the request.321 The Dutch language version imposes an obligation on the
316
The EU JTPF has adopted the proposal for a revised version by consensus, which includes the representatives of all 28 Member
States. The 2006 and 2009 versions of the Code of Conduct were adopted as proposed by the EU JTPF, save for a very few minor
changes.
317
Commission doc. COM (2009) 472 final, par. 45 and 48.
318
Belgium and Luxembourg do not have one single language. The official languages in Belgium are Dutch, German and French. The
official languages in Luxembourg are German, French and Luxembourgish. While this latter language is an official language in
Luxembourg, it is, however, not an official language in relation to the EU Arbitration Convention.
319
The text of article 22 of the EU Arbitration Convention was copied from article 68 of the Brussels Convention. See Netherlands
parliamentary document: Kamerstukken II 1991-1992 – 22 691, no. 3., p. 11. It also was included in article 22 of the 1978
Netherlands’ proposal for a multilateral arbitration convention. See Council note R/856/78 (FIN 213) of April 13, 1978. Article 22 of
the EU Arbitration Convention is in line with the general rule laid down in article 33(1) of the Vienna Convention, which stipulates
that if a treaty has been authenticated in more languages, the text of each language version is equally authoritative.
320
See in this regard also Schwarz, J.S., Transfer pricing European style, Journal of International Taxation July/August 1991, p. 122.
321
See also Heyvaert, W.E.C., Transfer pricing planning in an integrated Europe: the 1990 Arbitration Convention, Taxes Notes
International, 8 December 1997, p. 1863; Lande van der, M.L.B., Het Arbitrageverdrag, Handboek Internationaal Belastingrecht,
Delwel Den Haag 1997, part II.7, par. 6.1.3; and Hinnekens 1998/4, p. 253.
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Member State to which the request was submitted and the taxpayer to notify the competent
authority of the other Member State(s) involved.322 If a dispute between Member States arises
with regard to a different definition of terms that are used in the text of the EU Arbitration
Convention (but not defined therein), article 3(2) of the EU Arbitration Convention stipulates that
this term has the meaning that it has under applicable double tax conventions between the
Member States concerned. This rule is further discussed in section 9.2.
2.6.2 Language of the acceding Member States
2.6.2.1 1995 Accession Convention
By signing the 1995 Accession Convention, Austria, Finland and Sweden acceded to the EU
Arbitration Convention. The official language of these three Member States is respectively
German, Finnish and Swedish, and Swedish. As German was already an official language of the
EU Arbitration Convention, only a provision in respect of the Finnish and Swedish languages was
included in the 1995 Accession Convention. Therefore article 3 of this Accession Convention
stipulates that:
‘The texts drawn up in the Finnish and Swedish languages shall be authentic under the same
conditions as the other texts of the Convention for the elimination of double taxation in connection
with the adjustment of profits of associated enterprises’.

Further, article 3 also stipulates that the Council’s Secretary-General is obliged to transmit a
certified copy of the EU Arbitration Convention in the Danish, Dutch, English, French, German,
Greek, Irish, Italian, Portuguese and Spanish languages to the governments of Austria, Finland
and Sweden. In addition, pursuant to article 7, the text of the 1995 Accession Convention has been
prepared in the – at that time – 12 official languages of the then fifteen Member States, all of
which are also equally authentic.323
2.6.2.2 2005 Accession Convention
With the signing of the 2005 Accession Convention, the Czech, Estonian, Hungarian, Latvian,
Lithuanian, Maltese, Polish, Slovakian and Slovenian languages all became equally authentic
languages of the EU Arbitration Convention.324 Thus article 3 of the 2005 Accession Convention
stipulates that:
‘The texts drawn up in the Czech, Estonian, Latvian, Lithuanian, Hungarian, Maltese, Polish,
Slovenian and Slovakian languages shall be authentic under the same conditions as the other texts
of the Convention on the elimination of double taxation in connection with the adjustment of profits
of associated enterprises’.

As with the provision in the 1995 Accession Convention, the Secretary-General of the Council is
obliged to transmit a certified copy of the EU Arbitration Convention, the 1995 Accession
Convention and the Prolongation Protocol in the Danish, Dutch, English, French, Finnish, German,
Greek, Irish, Italian, Portuguese, Spanish and Swedish languages to the governments of the Czech
Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia and the Slovak
Republic. In addition, pursuant to article 7, the text of the 2005 Accession Convention is prepared
in the 21 official languages of the then 25 signatory Member States, all of which languages are
equally authentic.325
322
The wording used is: ‘the enterprise shall at the same time notify the other competent authority of the Member State that may be
involved in the case. The competent authority shall then without delay notify the competent authorities of those other Contracting
States’. The Netherlands State Secretary of Finance eventually acknowledged this improper translation and announced that it will
adhere to the English and French language versions. See Decree Netherlands State Secretary of Finance of October 13, 1997
(IFZ97/1113M), par. 2.
323
These 12 official languages were: Danish, Dutch, English, Finish, French, German, Greek, Irish, Italian, Spanish, Swedish and
Portuguese.
324
The official language of Cyprus is Greek (the EU part). This language is already an authentic language of the EU Arbitration
Convention, the 1995 Accession Convention and the Prolongation Protocol.
325
These 21 languages are: Czech, Danish, Dutch, English, Estonian, Finish, French, German, Greek, Irish, Italian, Latvian,
Lithuanian, Hungarian, Spanish, Maltese, Polish, Slovenian and Slovakian, Swedish and Portuguese.
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2.6.2.3 2008 Accession Decision
On June 23, 2008 the Council adopted the 2008 Accession Decision. As to the language issue,
article 2 of this decision stipulates that:
‘The texts of the Arbitration Convention and the Protocol of 25 May 1999, together with the
Conventions of 21 December 1995 and 8 December 2004, drawn up in the Bulgarian and
Romanian languages shall be authentic under the same conditions as the other language versions
of these Conventions and Protocol’.

Note 1 to the 2008 Accession Decision stipulates that the Bulgarian and Romanian language
versions of the EU Arbitration Conventions, the 1995 and 2005 Accession Conventions and the
Prolongation Protocol are to be published in a special edition of the Official Journal of the EU at a
later date. Remarkably, the 2008 Accession Decision does not oblige the Council’s SecretaryGeneral to transmit a certified copy of the EU Arbitration Convention, the 1995 Accession
Convention, the Prolongation Protocol and the 2004 Accession Convention in the Czech, Danish,
Dutch, English, Estonian, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian,
Maltese, Polish, Portuguese, Slovakian, Slovenian and Spanish languages to the governments of
Bulgaria and Romania. As has been seen, the appropriate equivalent obligation was imposed on in
relation to earlier accessions. It is submitted that the absence hereof does not lead to the
conclusion that the Bulgarian and Romanian language versions are not equally authentic
languages of the EU Arbitration Convention.
2.6.2.4 2014 Accession Decision
On December 9, 2014 the Council adopted the 2014 Accession Decision. With respect to the
language issue, article 2 of this decision stipulated that:
‘The texts of the Arbitration Convention and the Protocol of 25 May 1999, together with the
Conventions of 21 December 1995 and 8 December 2004, drawn up in the Croatian language shall
be authentic under the same conditions as the other language versions of those texts’.

Unlike the 2008 Accession Decision, the 2014 Accession Decision does not stipulate that the
Croatian language version of the EU Arbitration Conventions, the 1995 and 2005 Accession
Conventions and the Prolongation Protocol shall be published in a special edition of the Official
Journal of the EU at a later date. Moreover, the 2014 Accession Decision does not oblige the
Council’s Secretary-General to transmit a certified copy of the EU Arbitration Convention, the
1995 Accession Convention, the Prolongation Protocol, the 2004 Accession Convention and the
2008 Accession Decision in the Bulgarian, Czech, Danish, Dutch, English, Estonian, French,
German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese,
Romanian, Slovakian, Slovenian and Spanish languages to the government of Croatia As with the
2008 Accession Decision it is submitted that the absence hereof does not lead to the conclusion
that the Croatian language version is not an equally authentic language of the EU Arbitration
Convention.
2.7 Revision
In respect of a possible revision of the convention article 21 of the EU Arbitration Convention
stipulates that:
‘Each Member State may, at any time, ask for a revision of this Convention. In that event, a
conference to revise the Convention will be convened by the President of the Council’. 326

The EU Arbitration Convention can, pursuant to article 21, thus only be amended via a conference
convened by the Council’s presidency. Its actual revision is, however, subject to the (unanimous)
326
Article 21 of the EU Arbitration Convention is based on and similar to article 67 of the Brussels Convention. See Netherlands
parliamentary document: Kamerstukken II 1991-1992 – 22 691 no. 3, p. 11. It also was included in article 21 of the 1978 Netherlands’
proposal for a multilateral arbitration convention. See Council note R/856/78 (FIN 213) of April 13, 1978.
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consent of all Member States, as such revision has to be ratified by each Member State due to the
legal nature of a multilateral convention. So far, the EU Arbitration Convention has been revised
only on one occasion, namely in 1999 in respect of prolonging the convention’s running period
(article 20 of the EU Arbitration Convention). Section 3.3 further discusses this amendment. It is
submitted that the Code of Conduct and its revision, adopted in 2004 and 2009 respectively, do
not constitute amendments to the EU Arbitration Convention in light of article 21 EU of the
Arbitration Convention, as they only provide for a detailed guidance on the interpretation of the
provisions and different phases of the EU Arbitration Convention.
2.8 Withdrawal
The then twelve Member States signed the EU Arbitration Convention in 1990. Because it
concerns a joint act of these Member States, one may argue that it is not possible for a single
Member State unilaterally to withdraw from the convention. Schelpe is of the opinion that such
unilateral withdrawal should not be allowed, as that ‘would not be in the interest of the principles
of EU law’.327 The wording used by Schelpe appears to be an indication of a desire that a
unilateral withdrawal should not be possible. This desire may be valid, since it is also not in the
taxpayers’ interest that all of a sudden the EU Arbitration Convention should no longer apply in a
particular Member State. Also, such a withdrawal would indeed not be in the interest of the
principles of EU law, more specifically the functioning of the Internal Market. But this desire does
not provide a sound legal argument about whether or not a withdrawal from the convention is
allowed. Therefore, as the EU Arbitration Convention does not constitute secondary EU law, but
instead is a multilateral convention under international public law (for an in-depth discussion see
chapter 5), it is submitted that EU law does not govern withdrawal from the EU Arbitration
Convention. 328 Such withdrawal is, like withdrawal from any other agreement under public
international law, governed by the rules laid down in the Vienna Convention on the Law of
Treaties (the ‘Vienna Convention’).329 Article 42(2) of the Vienna Convention stipulates that:
‘The (…) withdrawal of a party, may take place only as a result of the application of the provisions
of the treaty or of the present Convention’.

To this, articles 54 and 56(1) of the Vienna Convention add that:
‘The (…) withdrawal of a party may take place: (a) in conformity with the provisions of the treaty;
or (b) at any time by consent of all the parties after consultation with the other contracting States.
A treaty (…) which does not provide for denunciation or withdrawal is not subject to denunciation
or withdrawal unless: (a) it is established that the parties intended to admit the possibility of
denunciation or withdrawal; or (b) a right of denunciation or withdrawal may be implied by the
nature of the treaty’.

Based on these provisions, it is submitted that withdrawal from the EU Arbitration Convention is
allowed if this is provided for in the convention itself or by consent of all signatory states. Article
56(1), however, makes clear that such withdrawal is not allowed if this is not provided for in the
convention, unless one of the two conditions mentioned in that article can be applied. As has been
observed above, the EU Arbitration Convention does not include rules for withdrawal, nor do the
signatory states’ intentions or the convention’s nature provide for such withdrawal. The
exceptions in article 56(1) of the Vienna Convention therefore do not apply. Thus a unilateral
withdrawal from the EU Arbitration Convention is not allowed. The sole remaining possibility is a
termination of the convention, which is further discussed below.

327

Schelpe 1995, p. 77.
See also Helminen 2012, par. 5.4.1.2.
329
Vienna Convention on the Law of Treaties of May 23, 1969 (effective from January 27, 1980).
328
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2.9 Termination
As the EU Arbitration Convention does not include any rules in respect of its termination, the
discussion on its termination is quite similar to the discussion on withdrawal from the convention.
In other words, the same articles of the Vienna Convention govern also such termination (if any).
The reason that no termination clause is included in the EU Arbitration Convention is that the
convention was initially concluded for a five-year term. In other words, the convention
automatically expired at the end of this period.330 By signing and ratifying the Prolongation
Protocol, the EU Arbitration Convention’s running period was automatically extended by a
subsequent five-year period after the end of a given five-year period. As regards objection to such
automatic extension, article 1(1) of the Prolongation Protocol, which amended article 20 of the EU
Arbitration Convention, stipulates that:
‘This Convention is concluded for a period of five years. It shall be extended for further periods of
five years at a time, unless a Contracting State informs the Secretary-General of the Council of he
European Union of its objection thereto in writing at least six months before the expiry of any fiveyear period’.

Pursuant to this provision, the convention’s running period is de facto extended for an indefinite
period. As this provision does not include a termination clause, the EU Arbitration Convention
can in principle still not be terminated. It is, however, submitted that because the amended article
20 of the EU Arbitration Convention allows Member States a right of objection to an automatic
extension of the convention’s running period, de jure a termination is not allowed, but de facto
such termination is actually possible if a Member State informs the Council’s Secretary-General
of its objection to a renewal of the convention’s running period for another five-years. The
submission of such objection is sufficient to terminate the EU Arbitration Convention.
In a referendum held on June 23, 2016 in the United Kingdom, more than 50% of the voters
favored the invocation of article 50 of the Treaty on the European Union (‘TEU’) for leaving the
EU. At the moment of writing this dissertation (June 2016) it is not yet known whether the United
Kingdom will in fact invoke this article and actually leave the EU. However, as mentioned in
section 2.4.1 and as will be further explained in chapter 5, the EU Arbitration Convention is not an
instrument of EU law and is open to accession by other states that EU Member States. If the
United Kingdom would actually leave the EU, this would not cause that it would no longer be a
signatory state to the EU Arbitration Convention. In addition, leaving the EU as a EU Member
State would from itself not lead to a termination of the convention. Since, as discussed under
section 2.8, a unilateral withdrawal from the convention is also not possible, EU Member States
should object to a further prolongation of the convention’s running period to arrive at a situation
where the United Kingdom is no longer a signatory state to the EU Arbitration Convention. This,
however, would also cause that the convention as a whole is no longer effective, which may be a
to radical step.
2.10 Evaluation and concluding remarks
This chapter provided a general overview of the EU Arbitration Convention and its procedures.
Various subjects were discussed, namely the convention’s: (i) principal objective, (ii) content and
procedures, (iii) signatory states and accession of new states to the convention, (iv) improvements
by means of a code of conduct, (v) applicable languages, (vi) possible revisions, and (vii)
withdrawal from and termination of the convention. As discussed in section 2.1, the discussion of
these subjects is important for answering both the first and second research sub-questions, as they
serve as background information on the governance and functioning of the EU Arbitration
Convention. The convention’s governance is discussed in chapters 5-7 and the convention’s
functioning is discussed in chapters 9-16. However, as mentioned in section 2.1, subjects (v)-(vii)
above specifically relate to the EU Arbitration Convention’s formal scope of application. For that
reason this section evaluates – in light of the second sub-question – whether the relevant
330

Section 3.3 further discusses the EU Arbitration Convention’s running period.
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provisions in the EU Arbitration Convention / Code of Conduct adhere to the principles of clarity
and simplicity, legal equality and legal certainty. This evaluation is shown in the table below:
Subject
Applicable
language

Withdrawal

Termination

Adherence with the principles of clarity and simplicity, legal equality and legal
certainty?
Currently, there are 24 equally authentic language versions of the 28 signatory states to
the convention. Article 22 EU of the Arbitration Convention, relating to the applicable
languages of the convention, appears to adhere to the principle of clarity and
simplicity, as the wording used in that article from itself does not create any
ambiguities as regards its interpretation. Nevertheless, the competent authorities
concerned in a specific case may hold different opinions on the interpretation of a term
used in the convention due to different language versions. As this may have an impact
on the taxpayer’s access to the convention’s procedures and connected therewith the
elimination of double taxation, article 22 of the EU Arbitration Convention does not
adhere to the principle of legal equality and legal certainty;
As a multilateral convention under public international law a withdrawal – unilateral or
jointly – from the EU Arbitration Convention is only allowed if this is provided for in
the convention itself. This is not the case with the EU Arbitration Convention. This
sufficiently follows from the wording used in the convention and therefore this
provision adheres to the principles of clarity and simplicity and legal certainty.
The EU Arbitration Convention does not include rules on the convention’s termination.
This logically follows from article 20 which initially stipulated that the convention was
only concluded for a five-year period. Article 20 of the EU Arbitration Convention was
amended by article 1(1) of the Prolongation Protocol, pursuant to which the
convention’s running period is tacitly and automatically extended for a subsequent
five-year period after the end of a given five-year period. Although there is still no
termination clause, Member States have a right of objection to such tacit and automatic
extension; if this right is exercised, the convention will automatically terminate.
Conclusively, the rules included in the EU Arbitration Convention are sufficiently clear
in this respect and for that reason adhere to the principles of clarity and simplicity as
well as the principal of legal certainty.

These conclusions will be taken into account when drawing conclusions and answering the second
research sub-question relating to the functioning of the EU Arbitration Convention. Reference is
made to chapter 17 for these conclusions.
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3. Ratification, entry into force, running period and application of cases

3.1 Chapter overview
This third chapter discusses the EU Arbitration Convention’s ratification and entry into force, its
running period and its application to cases. The ratification procedures and entry into force are
discussed to provide general background information. The convention’s running period and
application to cases is part of its formal scope of application and as such is important for
answering the second research sub-question discussed in section 0.5. This second sub-question
reads:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

Two questions need to be answered concerning the running period and application to cases. These
are:
(i) Are the rules incorporated in the EU Arbitration Convention and Code of Conduct defined
sufficiently clearly that they adhere to the principles of clarity and simplicity, and do these
rules provide for legal certainty and legal equality? and
(ii) Are these (absent) rules sufficiently clear so that all parties involved in the procedure know
when cases are admissible under the convention and how these cases are handled in practice?

The analysis in this chapter is evaluated at the end of each section and the evaluation in these
sections is summarized at the end of this chapter and taken into account when drawing
conclusions on the convention’s formal scope of application in chapter 9. These conclusions
constitute the basis for answering the second research sub-question in chapter 17. This chapter
discusses these subjects in the following order: ratification and entry into force of the EU
Arbitration Convention, the Prolongation Protocol and the Accession Conventions (3.2), running
period (3.3) and application to cases (3.4). Section 3.4 thus discusses the provisions included in
the EU Arbitration Convention, the work of the EU JTPF, and the provisions included in the Code
of Conduct. The section ends with an analysis of these provisions and the work performed by the
EU JPTF.
3.2 Ratification and entry into force
3.2.1 EU Arbitration Convention
3.2.1.1 Provision of the EU Arbitration Convention
Pursuant to article 24(1) of the Vienna Convention a treaty enters into force in such manner and
upon such date as it may provide or as the negotiating states may agree. Articles 17-19 of the EU
Arbitration Convention include rules relating hereto. These provisions stipulate that:
‘17. This Convention will be ratified by the Contracting States. The instruments of ratification will
be deposited at the office of the Secretary-General of the Council of the European Communities’.331
‘18. The first day of the third month following the month that in which the instrument of ratification
is deposited by the last signatory State deposit to take that step’.332

331
Article 17 of the EU Arbitration Convention is based on and similar to the text of article 61 of the 1968 Brussels Convention. See
Netherlands parliamentary document: Kamerstukken II 1991-1992 – 22 691 no. 3, p. 11. It also was included in article 15 of the 1978
Netherlands’ proposal for a multilateral arbitration convention. See Council note R/856/78 (FIN 213) of April 13, 1978.
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‘19. The Secretary-General of the Council of the European Communities shall inform the
Contracting States of:
(a) The deposit of each instrument of ratification;
(b) The date on which this Convention will enter into force;
(c) The list of independent persons of standing appointed by the Contracting States and any
alterations thereto in accordance with Article 9(4)’.333 334

3.2.1.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
3.2.1.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
3.2.1.4 Analysis
The Member States are pursuant to article 17 EU of the Arbitration Convention obliged to ratify
the convention and subsequently to deposit their instruments of ratification with the Council’s
Secretary-General. As article 17 does not prescribe how Member States should perform this
ratification process they are at liberty to pursue the procedures laid down in their domestic
legislation.335 It is submitted that this provision is sufficiently clear in that it does not lead to any
ambiguities as regards its interpretation and application. This also applies to article 19 EU of the
Arbitration Convention, as that provision sufficiently clarifies which tasks the Council’s
Secretary-General must fulfill in relation to the ratification of the convention.
With respect to the convention’s entry into force, as determined in article 18 of the EU Arbitration
Convention, it is submitted that also this provision sufficiently clarifies when the EU Arbitration
Convention enters into force. This is the case when all Member States have deposited their
instruments of ratification. Article 18 thus does not allow a gradual entry into force. As will be
discussed below, the downside is that a single Member State could postpone the convention’s
entry into force in its entirety and that as ratification procedures can be quite time-consuming,
such entry into force might be delayed.336
As discussed in chapter 1, the Member States signed the EU Arbitration Convention on the same
date as the Council adopted the Parent-Subsidiary Directive and the Merger Directive. Both
directives came into effect on the pre-fixed date of January 1, 1992. It was envisaged that the EU
Arbitration Convention also would enter into force on this date. 337 This, however, was too
ambitious. If the convention were to enter into force on January 1, 1992, all Member States would
had to have deposited their instruments of ratification before October 31, 1991, which would have
given a ratification period of about 15 months counted from July 23, 1990. This period was rather
332
Ibid article 62 of the Brussels convention. Initially, Denmark proposed to have the convention enter into force after seven Member
States deposited their instrument of ratification. Other Member States opposed this suggestion.
333
Article 19 EU of the Arbitration Convention, except for the list of independent persons is based on and similar to the text of article
64 of the 1968 Brussels Convention. See Netherlands parliamentary document: Kamerstukken II 1991-1992 – 22 691 no. 3, p. 11. It
also was included in article 18 of the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council note R/856/78
(FIN 213) of April 13, 1978. This provisions is in line with article 76(1) of the Vienna Convention, which stipulates that: ‘the
designation of the depositary of a treaty may be made by the negotiating States, either in the treaty itself or in some other manner. The
depositary may be one or more States, an international organization or the chief administrative officer of the organization’. The
depository for these purposes is the Council’s Secretariat-General.
334
These obligations are in line with article 77 of the Vienna Convention, which stipulates that a depositary’s task is inter alia:
a) Keeping custody of the original text of the treaty and of any full powers delivered to the depositary;
b) Preparing certified copies of the original text and preparing any further text of the treaty in such additional languages as may be
required by the treaty and transmitting them to the parties and to the States entitled to become parties to the treaty;
c) Receiving any signatures to the treaty and receiving and keeping custody of any instruments, notifications and communications
relating to it.
335
See also Kergall, Y., Double taxation: an assessment of the last EC Proposals in the light of existing regimes as implemented by
national laws and bilateral treaties: in The Direct Investment tax initiatives of the European Community, Kluwer Law International
1990, p. 68.
336
Scholsem mentioned this a consequence of the multilateral convention approach, as ratification is an ‘extremely long drawn-out
process’. See Scholsem 1982, p. 427
337
Andriesse 1991, p. 169 and p. 174-175. See also Killius 1990, p. 440 and Coopers & Lybrand, EC initiatives in direct taxation and
the national responses, Kluwer Boston Deventer, 1992, p. 35.
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short for ratification by twelve Member States. By the beginning of 1992 none of the twelve
signatory Member States had deposited their instruments of ratification. France was the first
Member State to do so on February 21, 1992. Other Member States also started their ratification
procedures, however, without making much progress. Several authors and also the Commission
doubted whether ratification would be completed rapidly, a view which turned out to be
justified.338 To speed up the ratification procedure, the Ruding Committee in 1992 urged all
Member States to ratify the EU Arbitration Convention as soon as possible.339 On June 26, 1992
the Commission presented its reaction to the conclusions of the Ruding Committee. Specifically
relating to the ratification of the EU Arbitration Convention, the Commission restated the urgency
of a quick ratification procedure and included this issue as one of the key-priorities in its 19931994 action plan.340 In 1994, the European Parliament even adopted a resolution urging the
remaining Member States to adopt the EU Arbitration Convention as a matter of priority.341
Finally, Portugal – the last Member State – deposited its instrument of ratification on October 28,
1994. The EU Arbitration Convention duly entered into force on January 1, 1995.342 An overview
of the ratification dates and the date of entry into force of the EU Arbitration Convention is set out
in Annex II.
3.2.2 Accession Conventions
3.2.2.1 Provision of the Accession Conventions
In 1995, 2005, 2008 and 2014 new Member States acceded the EU Arbitration Convention. As
has been seen in section 2.4, for the 1995 and 2005 accessions, separate accession conventions
were concluded. In relation to the 2008 and 2014 accessions, the Member States granted the
Council the power to decide when the EU Arbitration Convention would enter into force with
respect to these acceding Member States. The relevant provisions in these accession decisions are
discussed.
1995 Accession Convention
Articles 4-6 of the 1995 Accession Convention stipulate in respect of the ratification procedures
and the entry into force that:
’4. This Convention shall be ratified by the Contracting States. The instruments of ratification shall
be deposited with the Secretary-General of the Council of the European Union.
5. This Convention shall enter into force, as between the States which have ratified it, on the first
day of the third month following the deposit of the last instrument of ratification by the Republic of
Austria or the Republic of Finland or the Kingdom of Sweden and by one State which has ratified
the Convention on the elimination of double taxation in connection with the adjustment of profits of
associated enterprises. This Convention shall enter into force for each Contracting State which
subsequently ratifies it on the first day of the third month following the deposit of its instrument of
ratification.
338
For example, Raad Van, K., Open grenzen, Weekblad Fiscaal Recht 1990/1874, par. 7; Hornsby, B.J. & Kloot Van der, N.T.,
European Community initiatives on corporate income taxes: European and US perspectives, Tax Management International Journal
1990/12, p. 526; Editorial, Member States may be stalling on Arbitration Convention, Schelpe says, Tax Management Transfer Pricing
Report 1992/20, p. 721; and Liebman, H.M., Forget about ‘Arbitration Convention’, Ruding committee members tells seminar, Tax
Management Transfer Pricing Report 1992/5, p. 172. During the seminar discussed by Liebman, professor Rädler stated that one or
two Member States, without specifying which Member States, might be reluctant to ratify the EU Arbitration Convention. Rädler even
used the words: ‘forget it’. Muray also questioned whether delay in ratification would not turn out to be indefinite. Muray, R.H.A.,
European direct tax harmonization, European Taxation, March 1991, p. 75. See further Morris, E., International dispute resolution:
myths of competent authority revised, Tax Planning International Transfer Pricing 2009/6, p. 10.
339
Commission Communication to the Council and the Parliament: subsequent to the conclusions of the Ruding Committee indicating
guidelines on company taxation linked to the further development of the Internal Market (SEC (92) 1118 final), Brussels, June 26,
1992, par. 27.
340
Editorial, EC put pressure on Member States to ratify Arbitration Convention, tax official says, Tax Management Transfer Pricing
Report 1992/4, p. 115. In this regard also Editorial Tax Management Transfer Pricing Report 1992/20, p. 721.
341
Editorial, European Parliament, Commission conflict over transfer pricing, unitary tax system, Tax Management Transfer Pricing
Report 1994/25, p. 842.
342
Hafkenscheid & Hosman reported that the EU Arbitration Convention entered into force on November 28, 1995 with retroactive
effect to January 1, 1995. See Hafkenscheid, R.P.F.M. & Hosman, A.T.G.M., Transfer pricing in het Nederlands belastingrecht, FED
Fiscale Uitgevers 1998, p. 119. This appears to be a slip of the pen, as Portugal deposited its instrument of ratification already on
November 28, 1994.
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6. The Secretary-General of the Council of the European Union shall notify the Contracting States
of:
(a) The deposit of each instrument of ratification;
(b) The dates of entry into force of this Convention’.

2005 Accession Convention
The 2005 Accession Convention uses similar wording as the 1995 Accession Convention,
however, with some non-material differences.343 These provisions read:
‘4. This Convention shall be subject to ratification, acceptance or approval by the signatory States.
The instruments of ratification, acceptance or approval shall be deposited with the SecretaryGeneral of the Council of the European Union.
5. This Convention shall enter into force, as between the Contracting States which have ratified,
accepted or approved it, on the first day of the third month following the deposit of the last
instrument of ratification, acceptance or approval by these States.
6. The Secretary-General of the Council of the European Union shall notify all signatory States of:
(a) The deposit of each instrument of ratification, acceptance or approval;
(b) The dates of entry into force of this Convention between the States that have ratified, accepted
or approved it’.

2008 Accession Decision
Bulgaria and Romania acceded the EU as Member States on January 1, 2007. Having learned
from previous ratification experience, the Commission, the Member States and Bulgaria and
Romania decided to use an alternative and more simplified procedure, namely accession to the EU
Arbitration Convention on a to be date determined by the Council.344 Thus article 3(3) of the 2005
Accession Protocol provides that Bulgaria and Romania shall:
‘Accede to the conventions and protocols listed in Annex I. Those conventions and protocols shall
enter into force in relation to Bulgaria and Romania on the date determined by the Council in
the decisions referred to in paragraph 4’. [Emphasis added]

Article 3(4) of the 2005 Accession Protocol provides that:
‘The Council, acting unanimously on a recommendation by the Commission and after consulting
the European Parliament, shall adopt European decisions making all adjustments required by
reason of accession to the conventions and protocols referred to in paragraph 3 and publish the
adapted text in the Official Journal of the European Union’. [Emphasis added]

The conventions and protocols mentioned in Annex I include the EU Arbitration Convention, the
1995 and 2004 Accession Convention and the Prolongation Protocol.345 The Council decided in its
2008 Accession Decision of June 23, 2008, that the EU Arbitration Convention and relating
conventions would enter into force with respect to Bulgaria and Romania on July 1, 2008.346
343
The EU JTPF suggested including in the 2005 Accession Convention a provision that the acceding states would, by ratifying the
2005 Accession Convention, automatically accede to the EU Arbitration Convention, the 1995 Accession Convention and the
Prolongation Protocol, thereby avoiding that a separate accession convention should be concluded for these conventions/protocol. This
suggestion was adopted into article 1 of the 2005 Accession Convention. See for a discussion Huibregtse & Offermans 2004, p. 79.
344
The reason can also be found in Belgium’s proposal to insert a provision in future accession conventions that new Member States
automatically accede to the EU Arbitration Convention without ratification of such accession convention by each existing and acceding
Member State. See Summary record of the eight meeting of the EU Joint Transfer Pricing Forum (JTPF/016/2004/EN), August 31,
2004, par. 11. That this alternative and more simplified ratification procedure was an explicit decision of the drafting of the 2005
Accession Treaty can be found in the recommendation of the Commission of December 20, 2007. See Recommendation COM (2007)
839 final of December 20, 2007. In this recommendation the Commission explicitly mentioned that it was no longer necessary to use a
separate accession convention on the basis of article 293 EC Treaty. The Commission, however, did not elaborate on this position.
345
Surprisingly, initially no reference was made to the 2005 Accession Convention. This was repaired in the 2008 Accession Decision.
Pursuant to article 1 Accession Decision, Annex I of the 2005 Accession Protocol is amended by also making a reference to the 2005
Accession Convention. Subsequently, pursuant to the 2008 Accession Decision, Bulgaria and Romania acceded the EU Arbitration
Convention, the 1995 and 2005 Accession Convention as well as the Prolongation Protocol. See also the Council decision amending
Annex I to the 2008 Accession Decision.
346
Council decision amending Annex I to the Act of Accession of Bulgaria and Romania (2008/493/EC), Brussels, June 23, 2008. In
Recommendation COM (2007) 839 final of December 20, 2007, the Commission suggested as the date of entry into force January, 1,
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2014 Accession Decision
Croatia acceded to the EU on January 1, 2013. As with the accession of Bulgaria and Romania to
the EU Arbitration Convention, Croatia acceded to the convention on a date determined by the
Council.347 Thus article 3(4) of the 2011 Act of Accession stipulates that Croatia:
‘Accedes to the conventions and protocols listed in Annex I. Those conventions and protocols shall
enter into force in relation to Croatia on the date determined by the Council in the decisions
referred to in paragraph 5’. [Emphasis added]

Article 3(5) provides that:
‘The Council, acting unanimously on a recommendation by the Commission and after consulting
the European Parliament, shall decide to make all adjustments required by reason of the
accession to the conventions and protocols referred to in paragraph 4 and publish the adapted
texts in the Official Journal of the European Union’. [Emphasis added]

The conventions and protocols mentioned in Annex I include the EU Arbitration Convention, the
1995 and 2004 Accession Convention and the Prolongation Protocol.348 The Council decided in its
2014 Accession Decision of December 9, 2014 that the EU Arbitration Convention and relating
conventions would enter into force with respect to Croatia on January 1, 2015.349
3.2.2.2 Work conducted by the EU JTPF
Based on the time consuming ratification of the 1995 Accession Convention the EU JTPF briefly
discussed in 2003-2004 whether ratification procedures could be speeded up with the coming
accession of Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the
Slovak Republic and Slovenia to the EU and to the EU Arbitration Convention. In this respect, the
EU JTPF recommended that the Member States should commit themselves to conclude and ratify
an accession convention to the EU Arbitration Convention not later than two years after the
accession of new Member States to the EU itself. This recommendation was subsequently
included in the Code of Conduct and is further discussed below.350

2007, thereby making a distinction between those Member States for which the EU Arbitration Convention already entered into force
and those Member States that had not yet ratified the 2005 Accession Convention. For these latter Member States, the EU Arbitration
Convention would, as regards Bulgaria and Romania, enter into force on the date of ratification of the 2005 Accession Convention. In
its report on the Commission’s recommendation the European Parliament proposed as an alternative the date of publication of the
Council’s decision in the Official Journal of the European Union, so as to avoid retroactive effect: see the Report on the
recommendation for a Council decision concerning the accession of Bulgaria and Romania to the Convention of July 23, 1990 on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises (COM (2007) 0839) – A60194/2008), Brussels, May 28, 2008. Curiously, the Council did not make this distinction, although on July 1, 2008 Belgium and Italy
had not yet ratified the 2005 Accession Convention. This implies that the EU Arbitration Convention was not in force between those
Member States that acceded to the EU in 2004 and Belgium and Italy, but was already in force between Romania and Bulgaria and
Belgium and Italy. On September 18, 2008 and October 12, 2009 respectively, Belgium and Italy ratified the 2005 Accession
Convention. Consequently, from December 1, 2008 and January 1, 2010 respectively, the EU Arbitration Convention, the 2005
Accession Convention and the Prolongation Protocol was in force between the then 27 Member States.
347
Recommendation for a Council decision concerning the accession of Croatia to the Convention of 23 July 1990 on the elimination
of double taxation in connection with the adjustments of profits of associated enterprises (COM (2013) 586 final/2), Brussels,
September 2, 2013. In its report on the Commission’s recommendation the European Parliament once again proposed as an alternative
to set this date on the date of publication of the Council’s decision in the Official Journal of the European Union (this to avoid a
retroactive effect): see the Report on the recommendation for a Council decision concerning the accession of Croatia to the Convention
of 23 July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (COM
(2013 0586) – A7-0214/2014), Brussels, March 21, 2014.
348
Surprisingly no reference was made to the 2008 Accession Decision.
349
Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23 July 1990 on the elimination of
double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU), Brussels, December 9, 2014.
350
Denmark suggested during the negotiations on the 1995 Accession Convention that it should enter into force at once for all Member
States after a minimum of seven Member States deposit their instruments of ratification. The other Member States, however, opposed
this proposal and it was eventually dropped. See Schelpe 1995, p. 77.
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3.2.2.3 Provision of the Code of Conduct
Until the proposed revision in 2015, the Code of Conduct included in paragraph 9 a provision
relating to the ratification of accession conventions, which read as follows:351
‘Member States will endeavor to sign and ratify, accept or approve the Accession Convention of
new Member States to the Arbitration Convention, as soon as possible and in any event no later
than two years after their accession to the EU’. [Emphasis added]

3.2.2.4 Analysis
The 1995 and 2005 Accession Conventions needed to be ratified by each Member State as a
prerequisite for their entry into force. However, unlike under the EU Arbitration Convention,
Member States agreed to an alternative procedure to let the 1995 and 2005 Accession Conventions
enter into force and let the new Member States accede to the EU Arbitration Convention.
Although the EU Arbitration Convention only entered into force after the last Member State
deposited its instrument of ratification, the 1995 Accession Convention provided for a gradual
entry into force.352 To this end article 5 of both the 1995 and the 2005 Accession Conventions
stipulates that the convention will enter into force on the first day of the third month following the
deposit of its instrument of ratification by the acceding Member States and those other Member
States that also ratified the 1995 and 2005 Accession Conventions. This can be illustrated by the
following example:
Finland was the first acceding Member State that ratified the 1995 Accession Convention
(February 8, 1999). Up to that date of the existing Member States, only Denmark, Luxembourg,
Italy, the Netherlands, Portugal and the United Kingdom had already ratified the 1995 Accession
Convention. Therefore, on May 1, 1999 (the first day of the third month following Finland’s
ratification) the EU Arbitration Convention only entered into force between Finland and those
other six Member States.

The 1995 Accession Convention subsequently entered into force (on the first day of the third
month following their deposit of its instrument of ratification) as regards Finland and those
Member States that ratified the 1995 Accession Convention after May 1, 1999. On December 31,
1999 (the date on which the EU Arbitration Convention’s initial running period expired – see
section 3.3 below), Belgium, France, Germany, Greece, Ireland and Spain – of the then 12
existing signatory states to the EU Arbitration Convention – had not yet ratified the 1995
Accession Convention. Consequently, for these Member States the 1995 Accession Convention
did not enter into force until the EU Arbitration Convention’s re-entry into force on November 1,
2004. As Sweden too did not ratify the 1995 Accession Convention prior to December 31, 1999,
the 1995 Accession Convention did not enter into force between Sweden and those other Member
States that had already ratified the 1995 Accession Convention. The same time-consuming
ratification process also applied to the 2005 Accession Convention. An overview of the
ratification dates and the dates of entry into force of the 1995 and 2005 Accession Conventions is
given in Annex II.
In Eicker’s view the ratification procedure of the 1995 Accession Convention was a less
transparent approach than the ratification procedure used in respect of the EU Arbitration
Convention itself.353 This position can be doubted. The entry into force of the EU Arbitration
Convention was met with significant delays, due to the fact that some Member States did not
ratify it swiftly. The procedure provided for in the 1995 and 2005 Accession Conventions was a
more practical option, because it provided for a gradual entry into force between those Member
States that were of good will and did not leave accession of new Member States to the EU
351
The repeal of paragraph 9 of the Code of Conduct follows the change in view by the EU JTPF and the Commission on the necessity
to enter into separate accession conventions for a lawful accession by new Member States to the EU Arbitration Convention. See
section 5.4.4.
352
See also Thömmes, O., EC Tax Scene, Intertax 1996/4, p. 153
353
Eicker 1996, p. 122-123.
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Arbitration Convention in the hands of non-cooperating Member States. However, like the EU
Arbitration Convention itself, the 1995 and 2005 Accession Conventions also faced long
ratification procedures. With Eicker it must be admitted that the obvious downside of the gradual
entry into force is that there are different dates of entry into force, which does not improve legal
certainty and transparency for taxpayers operating in one single market. On the other hand,
following such gradual entry into force, a more swift application of the EU Arbitration
Convention is guaranteed between those Member States that have already deposited their
instruments of ratification. Taxpayers in those Member States thus do not have to wait until all the
Member States have deposited their instrument of ratification. In other words, for this group of
taxpayers, legal certainty is improved. Nevertheless, taxpayers cannot apply the EU Arbitration
Convention in full until all the Member States deposit their instrument of ratification. In other
words, from an overall level a gradual entry into force does not improve taxpayer’s legal certainty
as compared to entry into force only after all signatory states have ratified the convention.
It is submitted that this legal certainty is also not improved by the provision previously included in
paragraph 9 of the Code of Conduct. The reference to a two-year ratification period can be
considered redundant, since Member States cannot be forced to comply with this commitment, as
they are constitutionally bound to obtain parliamentary approval for ratification. Or, as indicated
by the UK representative within the EU JTPF, ministers sitting in the Council may not be in a
position to deliver such a commitment, since this is dependent on their domestic legislative
procedures. Another argument is that by using the term ‘endeavor’ the Member States were only
obliged to strive to complete ratification procedures within two years. There was no actual
obligation on the Member States to complete ratification procedures within that period. In
practice, the two-year period turned out to be redundant, as the 2005 Accession Convention was
by far from fully ratified within the two-year period. Slovenia was the first Member State that
deposited its instrument of ratification on November 18, 2005. Italy, as the last Member State,
deposited its instrument of ratification on October 12, 2009. Consequently, the EU Arbitration
Convention was not applicable in all Member States until January 1, 2010. This was more than
five and a half years after the ten new Member States acceded to the EU in 2004. The repeal of
paragraph 9 of the Code of Conduct has had no impact on a quick accession of new Member
States to the EU Arbitration Convention. This repeal followed from the change in view by the EU
JTPF and the Commission on the necessity to enter into separate accession conventions for a
lawful accession by new Member States to the EU Arbitration Convention. In any case, by
assigning competence to the Council to decide on the accession of new Member States to the EU
Arbitration Convention, the necessity of quick ratification of accession conventions has
disappeared. Whether it is from a legal perspective correct that no separate accession conventions
are necessary anymore is challenged in this dissertation and further discussed in section 5.4.4.
3.2.3 Evaluation
As demonstrated above, the ratification of the EU Arbitration Convention proved to be quite timeconsuming, as it took more than four years. As article 18 EU of the Arbitration Convention did
not provide for a gradual entry into force between those Member States that already deposited
their instrument of ratification, but instead required that all Member States deposited their
instruments of ratification, taxpayers had to wait a long time before benefiting from the
convention’s procedures. Non-cooperating Member States postponed the entry into force of the
EU Arbitration Convention in its entirety. Perhaps for this reason, the Member States agreed on a
gradual entry into force in respect of the 1995 and 2005 Accession Conventions. Such gradual
entry into force is to be considered a more practical option, because the EU Arbitration
Convention already enters into force between those acceding and existing Member States that are
of good will and does not leave the entry into force in the hands of those Member States that drag
their feet in finalizing the ratification process. Nevertheless, a gradual entry into force is also not
immune to criticism, as there are different dates of entry into force amongst Member States. As
shown in the previous section, this does not improve legal certainty for taxpayers, moreover
because the ratification of the 1995 and 2005 Accession Conventions did not take place more
speedily compared to the ratification of the EU Arbitration Convention itself. This criticism can,
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however, be countered by the argument that by means of a gradual entry into force a more swift
application of the EU Arbitration Convention is guaranteed between those Member States that are
of good will and actually deposited their instrument of ratification. By doing so legal certainty for
taxpayers in these Member States is actually improved, also because they have certainty when
their cases become admissible under the EU Arbitration Convention. As will be pointed out in
section 5.4.4 it is within the legal boundaries of the EU Arbitration Convention also the sole
possibility to speed up ratification effectively for new Member States acceding to the EU
Arbitration Convention, as any amendment to the convention needs parliamentary approval in
most Member States. Specific accession conventions with a gradual entry into force are thus the
sole option for a lawful and quick accession of new Member States to the EU Arbitration
Convention
The language used in the 1995 and 2005 Accessions Conventions is sufficiently descriptive in that
it adheres to the principle of clarity and simplicity, and leaves no ambiguities as to how and when
the EU Arbitration Convention enters into force in respect of new Member States. Although a
gradual entry into force does not improve taxpayer’s legal certainty throughout the whole of the
EU, it is submitted that for taxpayers in those Member States that swiftly ratify (future) accession
to the convention, legal certainty is actually improved. Within the legal boundaries, this is the sole
possible solution that is also effective and efficient.
3.3 Running period
3.3.1 Provision of the EU Arbitration Convention
Article 20 of the EU Arbitration Convention defines the convention’s running period as follows:
‘This Convention is concluded for a period of five years. Six months before the expiry of that period,
the Contracting States will meet to decide on the extension of this Convention and any other
relevant measure’.

The convention’s initial running period expired on December 31, 1999. Pursuant to article 20 of
the EU Arbitration Convention, Member States were obliged to convene a meeting to decide on an
extension of this running period six months prior to the expiration of the five-month period, thus
ultimately on June 30, 1999. Already in 1998 the Confédération Fiscale Européenne called on the
Member States to agree on an extension of the EU Arbitration Convention’s running period prior
to the expiration of this deadline.354 Some authors openly doubted whether the Member States
would be willing to negotiate on such extension and subsequently whether they would
unanimously agree to it.355 The discussion proved to be speculative, as already in 1996 and 1997
some authors reported that Member States planned a conference relating to the prolongation of the
convention’s running period.356 The United Kingdom, during its period as president-in-office of
the Council, officially proposed to extend this running period; the required conference was held
during the ECOFIN meeting of May 19, 1998.357 During this meeting, the Member States agreed
on a prolongation of the EU Arbitration Convention’s running period.358 They reported in a
communiqué that they all recognized the great importance of the EU Arbitration Convention
within the Community (as the EU then was).359 During negotiations between Member States,
354
Confédération Fiscale Européenne, Opinion statement concerning the extension of the Arbitration Convention, European Taxation
January 1998, p. 41.
355
Giele & Drinkenburg 1992, p. 22. Also Hinnekens 1996/3, p. 274 and Vanhaute, P., Future strategy for direct taxation in the
European Union – some critical observations, European Taxation June 1997, p. 237. See further Sinx & Ten Broeke 2002, p. 32.
356
Eicker, K., Arbitration Convention of 23 July 1990: Accession Convention signed with three new Member States, International
Transfer Pricing Journal 1996/1, p. 123 and van der Lande 1997, par. 0.7.3.
357
Editorial, EU Finance Ministers agree to extend Arbitration Convention for five years, Tax Management Transfer Pricing Report
1998/3, p. 69.
358
Oliver reported that European business and industry urged Member States to extend the convention’s running period and that once
the subject was brought up for discussion, agreement was reach very quickly amongst Member States. In this regard, Oliver, J.D.B.,
Extension of the EC Arbitration Convention, British Tax Review 1998/5, p. 389.
359
In the words of UK Chancellor Brown: ‘multinational business operating within the single market need to know their profits will not
be exposed to double taxation (…). The agreement reached today ensures that fairness remains a priority for business at a European
level. See Editorial Tax Management Transfer Pricing Report 1998/3, p. 69 and also Thömmes, O., EC tax scene, Intertax 1998/8-9, p.
268 and Ullah 2003, p. 486.
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certain Member States argued that from a legal perspective a political agreement between Member
States was not sufficient formally to extend the convention’s running period. In their view, all
Member States should adopt a protocol for this purpose that would be subject to ratification.360
For that reason, Member States formally adopted on May 25, 1999 a prolongation protocol on the
extension of the EU Arbitration Convention’s running period (the ‘Prolongation Protocol’).361
Article 1 of the Prolongation Protocol provides for a tacit and automatic extension of the EU
Arbitration Convention’s running period for a subsequent five-year period, after expiration of the
previous five-year period. Article 1 amends article 20 EU of the Arbitration Convention by the
following language (additions in bold and deletions in strikethrough):
‘This Convention is concluded for a period of five years. Six months before the expiry of that
period, the Contracting States will meet to decide on the extension of this Convention and any
other relevant measure. It shall be extended for further periods of five years at a time, unless a
Member State informs the Secretary-General of the Council of he European Union of its
objection thereto in writing at least six months before the expiry of any five-year period’.
[Emphasis added]

3.3.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
3.3.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
3.3.4 Analysis
3.3.4.1 Clarification of the five-year period
From the text of article 20 EU Arbitration Convention it follows that the convention was initially
concluded for a five-year period. This is rather different as compared to traditional double tax
conventions, which are in principle concluded for an infinite period and only terminate until one
or both contracting parties resigns from such convention.362 Initially, the draft version of the EU
Arbitration Convention mentioned also an infinite running period.363 As an alternative, France
suggested two options:
a) An infinite period with an option that Member States could unilaterally withdraw from the
convention; or
b) A limited running period, with a possible renewal of this period, following a decision by
Member States.

The Commission opposed this limited running-period, as other multilateral conventions concluded
on the basis of article 293 EC Treaty do not include such a precedent.364 Despite this opposition,
option b) was eventually pursued and was reflected in article 20 of the EU Arbitration Convention
prior to its revision by the Prolongation Protocol. The reason why the Member States specifically
chose a five-year term was to allow both taxpayers and the Member States to gain experience with
the concept of arbitration as a dispute resolution mechanism in international tax law.365 At first
sight a five-year period seems rather short to gain such experience, as the run-through of the EU
Arbitration Convention’s procedures alone takes at least three years. Kergall and Hinnekens
stressed that the five-year period was too short, because the convention’s application would give
rise to numerous procedural problems that would subsequently delay the quick elimination of
360
Belgium: Arbitration Circular (AFZ-INTERN IB.98-0170) of July 7, 2000, par. III, sub B. Also Verlinden, I. & Boone, P.,
Belgium’s procedures for implementing EU Arbitration Convention, Tax Management Transfer Pricing Report 2000/9, p. 285.
361
Protocol amending the Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises (1999/C 202/01), Brussels, July 16, 1999.
362
See article 31 of the OECD Model Convention (version 2010).
363
Article 20 of the 1978 Netherlands’ proposal for a multilateral arbitration convention stipulated that: ‘the present convention is
concluded for an unlimited period’. See Council note R/856/78 (FIN 213) of April 13, 1978.
364
All other conventions concluded on the basis of article 293 EC Treaty explicitly stipulates that the convention is concluded for an
infinite period.
365
See also Bricker, M.P., Arbitration procedures in tax treaties, Intertax 1998/3, p. 106.
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double taxation.366 Although their arguments have merit, it should not be forgotten that this fiveyear period followed in the first place from Member States’ hesitance to adopt arbitration as a
dispute settlement mechanism for transfer pricing disputes. Up to the date of signing the EU
Arbitration Convention in 1990 only the double tax convention between France and Germany
provided for an arbitration procedure as a final stage of the mutual agreement procedure.367 The
Member States thus had at that time no experience with arbitration to settle tax disputes. Also for
them it was uncertain whether an arbitration procedure would function as a sovereign solution to
settle tax disputes. Member States were therefore not willing commit themselves to an arbitration
procedure for an infinite time-period (limiting their sovereignty), but first wanted to test the
working of such procedure in practice.368 From a political perspective, a five-year experience
period appears understandable.369
3.3.4.2 Starting-point of five-year period
Article 20 of the EU Arbitration Convention stipulates that ‘this Convention is concluded for a
period of five years’. The question can be asked whether this text should be interpreted in that the
five-year period already started on the date of signing the EU Arbitration Convention or as of the
date of its entry into force.370 A literal interpretation of article 20 indicates that the EU Arbitration
Convention does not have a running period of five years, but the convention itself is concluded for
a five-year period.371 In other words, the fact that the EU Arbitration Convention enters into force
after ratification by all Member States does not imply that the period of application is factually
also five-years after its entry into force. Following such literal interpretation, the EU Arbitration
Convention had to expire on July 22, 1995.372 It is submitted that such literal interpretation is both
unworkable and inappropriate, because then the convention would either enter into force only for
a very short period or even not at all if the ratification process were not completed before the end
of this five-year term. From a teleological and historical point of view such an impractical
interpretation also appears to be incorrect. As discussed in section 2.1, the EU Arbitration
Convention’s principal objective is to provide for a binding dispute resolution procedure to
eliminate double taxation relating to transfer pricing disputes within a limited time period. It
would then not be logical at all to agree on a convention that would effectively never enter into
force. From a teleological viewpoint, article 20 EU of the Arbitration Convention should be
interpreted so that the five-year period only commences once the convention has entered into
force.373 This discussion, however, turned out to be theoretical. After all the Member States had
deposited their instruments of ratification the EU Arbitration Convention entered into force on
January 1, 1995 and the five-year period only commenced as of that date.

366

Kergall 1990, p. 68, Hinnekens 1992, p. 85 and Hinnekens 1996/3, p. 272-273.
Convention of July 21, 1959. The arbitration clause was added by protocol of September 28, 1989.
See also Meeus, L. Settlement of disputes in Belgian tax treaty law: Lang, M. & Züger, M., Settlement of disputes in tax treaty law,
Kluwer Law International 2003, p. 105.
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See also Pistone, P., Settlement of disputes in Italian tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty
law, Kluwer Law International 2003, p. 329.
370
See also Andriesse 1991, p. 175 and Coopers & Lybrand 1992, p. 39-40.
371
See also Hinnekens 1992, p. 85; Heithuis, E.J.W., Het arbitrageverdrag: een vreemde eend in de Europese fiscaalrechtelijke bijt!?,
Weekblad Fiscaal Recht 1994/1863, par. 1; Scholten, G., EC Tax Scene, Intertax 1995/6-7, p. 366; van der Lande 1997, par. 0.7.3; and
Van Raad 1998, p. 3.
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Fiscaal Recht 1993/401, par. 4.4
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Other authors also generally accepted this position. See Lagae 1992, p. 715-716; Heithuis 1994, par. 1; Farmer & Lyal 1994, p. 302;
Schelpe 1995, p. 76; Hafkenscheid & Hosman 1998, par. 5.3.7; and Vermeend, W.A., Kogels, H.A. & Mees, H., Compendium
Europees Belastingrecht, Kluwer Law International 2002, p. 347. Hinnekens mentioned that it would be totally inadequate to interpret
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368
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3.3.4.3 Renewal of the running period
The tacit and automatic extension of the convention’s running period provided for in the
Prolongation Protocol prevents the Member States having again have to negotiate on further
extensions of the EU Arbitration Convention’s running period that after ending of every five-year
period. Article 1 of the Prolongation Protocol, however, does not imply that Member States are
forever bound to the EU Arbitration Convention. The automatic extension every five-years is
blocked if one Member State expresses its objection at least six months prior to the expiration of a
given five-year period. There is clearly always a risk that one unwilling Member State could
terminate the EU Arbitration Convention by filing an objection with the Council’s SecretaryGeneral.374 Nevertheless, so far no such objection has ever been raised. It appears unlikely that
one or more Member States would raise an objection in the near future, as this would be too
drastic if a one or a few Member States were dissatisfied with its functioning.
Like the EU Arbitration Convention, the Prolongation Protocol is also a multilateral convention
between the Member States and as such also subject to ratification. 375 Thus article 2 of
Prolongation Protocol stipulates that the protocol has to be ratified by all the Member States
before entering into force. It also provides that the Council’s Secretary-General must inform the
Member States about: (i) the deposit of each instrument of ratification, acceptance or approval and
(ii) the date on which the Prolongation Protocol enters into force. Pursuant to article 3(1), the
Prolongation Protocol enters into force the day after the third month following the last deposition
of ratification, acceptance or approval. Initially, it was envisaged that it would enter into force on
January 1, 2000 (the date following the expiration of the EU Arbitration Convention’s initial
running period). To achieve that, the last instrument of ratification has been submitted prior to
October 31, 1999. This turned out to be unattainable, as the Member States failed to ratify the
Prolongation Protocol rapidly. It can also be argued that it was impractical to expect 15 Member
States to ratify the Prolongation Protocol within a six-month period (May 1999 – October
1999).376 In the literature, some authors argued that Member States had given up on the EU
Arbitration Convention and that ratification of the Prolongation Protocol had been kicked into the
long grass.377 Finally, Italy – as the last Member State – deposited its instrument of ratification on
August 4, 2004. The EU Arbitration Convention accordingly re-entered into force on November 1,
2004; it has been in force ever since. An overview of the ratification of the Prolongation Protocol
between is set out in Annex II.
3.3.5 Evaluation
The EU Arbitration Convention was initially concluded for a five-year term, which started on
January 1, 1995 and expired on December 31, 1999. By means of article 1 of the Prolongation
Protocol, which amends article 20 of EU Arbitration Convention, the convention’s running period
is tacitly and automatically extended for a subsequent five-year period after expiration of the
previous five-year period. This tacit and automatic extension avoids Member States having to
negotiate further extensions of the EU Arbitration Convention’s running period. If it were
otherwise, interim periods would be created in which the convention’s procedures could
temporarily not be applied. As will be discussed in section 3.4 below, the previous interim period
(2000-2004) created problems as regards the finalization of cases initiated prior to the expiration
of the convention’s initial running period.
It is submitted that a limited running period with a tacit and automatic renewal of this period is not
the most efficient system. Despite the fact that in principle an interim period is avoided by means
374
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of this tacit and automatic renewal of the convention’s running period and despite the fact that the
wording used in article 1 of the Prolongation Protocol is sufficiently clear in that it adheres to the
principle of clarity and simplicity, the provision does in essence not adhere to the principle of
legal certainty. This because the tacit and automatic renewal does not prevent one or more
Member States objecting to a further extension of the convention’s running period; such an
objection would (temporarily) terminate the running period of the convention from the end of the
relevant five-year period. Nevertheless, an indefinite running period with the possibility of opting
out de facto runs the same risk. In that perspective, it is concluded that as in practice no Member
State has made such objection and because it is unlikely that they will do so, the taxpayer has
sufficient guarantee that cases will be handled under the EU Arbitration Convention. For that
reason article 20 of the EU Arbitration Convention as amended by article 1 of the Prolongation
Protocol adheres to the principle of clarity and simplicity as well as legal certainty.
3.4 Application of cases
3.4.1 Provision of the EU Arbitration Convention
Pursuant to article 18, the EU Arbitration Convention entered into force on the first day of the
third month following the last deposit of ratification. The wording used in this provision is:
‘This Convention shall enter into force on the first day of the third month following that in which
the instrument of ratification is deposited by the last signatory State to take that step. The
Convention shall apply to proceedings referred to in Article 6 (1) which are initiated after its entry
into force’.

As noted above in section 3.2, the EU Arbitration Convention entered into force on January 1,
1995. As the Prolongation Protocol had not yet entered into force on December 31, 1999 an
interim period was created in which the convention was temporarily not in force (January 1, 2000
– November 1, 2004). To avoid adverse effects as regards the application of cases under the EU
Arbitration Convention during this interim period, article 3(2) of the Prolongation Protocol
stipulates:
‘This Protocol shall take effect as from 1 January 2000’.

If the EU Arbitration Convention re-entered into force this would thus be with retroactive effect to
January 1, 2000.378 A delay in ratification by one or more Member States would thus in principle
not have a negative effect on the application of the EU Arbitration Convention during the interim
period.379 Article 3(3) of the Prolongation Protocol stipulates that the three-year deadline for
submission of cases is to be calculated regardless of the time necessary to have the Prolongation
Protocol ratified. This provision reads:
‘The period beginning on 1 January 2000 and ending on the date of entry into force of this
Protocol shall not be taken into account in determining whether a case has been presented within
the time specified in Article 6(1) of the Arbitration Convention’.

3.4.2 Work conducted by the EU JTPF
3.4.2.1 General considerations
By the time the EU Arbitration Convention’s initial running period expired on December 31,
1999, Member States had adopted various positions on whether and to what extent the convention
should be applied during the interim period. For this reason and to ensure taxpayer’s legal
certainty during this period, the EU JTPF agreed to develop a uniform, pragmatic and transparent
solution for pending and new cases during the interim period.380 The EU JTPF identified the
following possible situations:
378
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380
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a) The case was submitted prior to the expiration of the convention’s running period; or
b) The case was submitted during the interim period.

These two options are discussed below.381
3.4.2.2 Requests submitted prior to the expiration of the convention’s initial running period
The EU JTPF issued a questionnaire on whether the Member States would still apply the EU
Arbitration Convention during the interim period if a request for the convention’s application was
submitted prior to the expiration of its initial running period on December 31, 1999. The EU JTPF
requested Member States to submit their positions on the following situations:
a) Member States have not reached an agreement within the two-year deadline, and the two-year
period has already expired before December 31, 1999; and
b) Member States have not reached an agreement within the two-year deadline, but the period
would expire after December 31, 1999.

With respect to the first situation, most Member States, stated that provided that the other Member
State involved agreed, the case should be resolved under the EU Arbitration Convention.
Denmark, Finland, Germany and Portugal held a different view and argued that the convention’s
application should be suspended and should be taken up again after the convention re-entered into
force.382 Germany and Portugal added that this would only be so if the other Member State
involved had ratified the Prolongation Protocol and agreed with the suspension of the case.383 As
regards the second situation, most Member States declared that they were willing to proceed with
the mutual agreement procedure under the EU Arbitration Convention in this situation. 384
Denmark, Finland and Greece held the opposite view and argued that the mutual agreement
procedure should be suspended and should be continued under the applicable double tax
convention.
During its second meeting, the EU JTPF discussed whether those Member States, which held the
EU Arbitration Convention to be legally inapplicable during the interim period, would be prepared
to join the majority view that those cases that have been initiated under the EU Arbitration
Convention prior to 1 January 2000 should be completed according to its rules and procedures.385
Eventually, all Member States but Denmark agreed to this position.386 Additionally, the EU JTPF
agreed that the arbitration procedure should also be applied during the period in which the EU
Arbitration Convention was not in force and that initiated procedures should be completed.387
of the EU Joint Transfer Pricing Forum (JTPF/004/2002), October 30, 2002, par. 59; and Report on the re-entry into force of the EU
Arbitration Convention (JTPF/019/REV5/2004/EN), May 30, 2005, par. 11.
381
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Finland and Portugal, however, did not agree with this approach and maintained the position that
during the interim period the arbitration procedure was suspended.388 In its communication of
November 7, 2005, the Commission approved the agreement reached within the EU JTPF and
urged Member States to reach a mutual agreement for the pending cases, more specifically for
those cases for which the two-year deadline of the mutual agreement procedure already had
expired.389
3.4.2.3 Requests submitted during the interim period
3.4.2.3.1 Initial discussions
The EU JTPF also issued a questionnaire as regards Member States’ positions on the application
of the EU Arbitration Convention to requests submitted during the interim period. 390 The
questionnaire drew a distinction between the mutual agreement procedure and arbitration
procedure. The Member States provided the following input to the questionnaire:
Mutual agreement procedure391
• Italy: the request to initiate a mutual agreement procedure should be rejected and once the
convention re-enters into force, taxpayers should submit a new request;
• Luxembourg, the Netherlands, Spain, Ireland and the United Kingdom: the procedure should
be continued if and when the other Member State involved agrees.392 If not, then a new
mutual agreement procedure under the applicable double tax convention should be initiated;
and
• Austria, Belgium, Denmark, Finland, France, Germany, Greece, Portugal and Sweden: a
mutual agreement procedure should (automatically) be initiated under the applicable double
taxation convention.393 In addition, Austria, Denmark and Italy were only willing to initiate
such procedure if the taxpayer specifically requested this.
Arbitration procedure394
• Austria, Belgium, Denmark, Finland, France, Italy and Sweden: the arbitration procedure is
suspended and will only be re-initiated once the EU Arbitration Convention re-enters into
force;
• Greece, the Netherlands, Luxembourg, Spain, Ireland and the United Kingdom: the
arbitration procedure could only be initiated if and when the other Member State involved
agrees. If not, a mutual agreement procedure is to be initiated under the applicable double tax
convention;395 and
388
These two Member States however, had no cases pending prior to January 1, 2000. See Commission doc. COM (2004) 297 final,
par. 2.1.1.
389
Commission doc. COM (2005) 543 final, par. 35. See also Tropin, M.J., EU should initiate arbitration for 24 cases, more may
qualify for Arbitration, Forum says, Tax Management Transfer Pricing Report 2005/14, p. 538-539.
390
Commission doc. COM (2004) 297 final, par. 2.1.1 and doc. JTPF/019/REV5/2004/EN, par. 14-17. See for a discussion also
Editorial, Status of the EC Arbitration Convention, International Transfer Pricing Journal May/June 2002, p. 96-98.
391
Secretariat discussion paper on the re-entry into force of the EU Arbitration Convention (JTPF/019/2004/EN), August 25, 2004, par.
10-14. See for a discussion also Rutges, D.J.P.M. & Sporken, C.J.E.A., Het overhevelen van productie. R&D en
dienstverleningsactiviteiten van Nederland door MNE’s naar het buitenland, iedereen naar China?, Weekblad Fiscaal Recht 2004/102,
par. 4.1.
392
The Netherlands State Secretary of Finance intended to entering into agreements with those other Member States that already
ratified the Prolongation Protocol in order to apply the EU Arbitration Convention retroactively as from January 1, 2000 and to finalize
the cases submitted prior to this date. In the Netherlands State Secretary of Finance’s view, publication of these bilateral agreements
would increase other Member States’ willingness to enter into such agreements with the Netherlands and also would foster ratification
of the Prolongation Protocol. In practice, such bilateral agreements were never concluded. See in this regard Netherlands parliamentary
document: Kamerstukken II 2001-2002 – 28 034 no. 5, p. 37. See further, Editorial International Transfer Pricing Journal May/June
2002, p. 96-98; Mortier, F., International Tax Arbitration: Toward Better Taxpayer Protection, Tax Notes International 2002/28, p. 55;
Velthuizen, E., Settlement of disputes in Dutch tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde
Verlag Wien 2003, p. 167-168; Huibregtse & Offermans 2004, p. 80-81; Markham 2005, p. 220; and Djebali 2012, par. 3.3.3.1. See for
the United Kingdom: Editorial, UK competent authority sees more MAP guidance this year, notes rise in cases with European nations,
decline in US cases, Tax Management Transfer Pricing Report 2003/21, p. 933.
393
For Belgium see Addendum to the Arbitration Circular (AFZ-INTERN IB.98-0170) of July 7, 2000, par 1 respectively doc. and for
France see regulation (BOI-INT-DG-20-30-30) of September 12, 2012 par. 380. See for Germany’s position also Editorial Tax
Management Transfer Pricing Report 2003/21, p. 933.
394
Doc. JTPF/012/2003EN, par. 26.
395
See for the UK also Editorial, UK officials feel bound to abide the EU Arbitration Convention, KPMG reports, Tax Management
Transfer Pricing Report 2002/1, p. 18.

Amsterdam, June 2016

48

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

•

Germany and Portugal: the arbitration procedure should be suspended and will be taken up
again as soon as both Member States involved have ratified the Prolongation Protocol and
only if the other involved Member State agrees.

Based on the outcome of its questionnaire, the EU JTPF concluded that requests submitted under
the EU Arbitration Convention after January 1, 2000 are not generally taken into consideration by
Member States and even if they are, only with certain restrictions. EU JTPF’s secretariat opposed
these positions, as it was unjustified that taxpayers should suffer from double taxation only because
some Member States did not ratify the Prolongation Protocol speedily. Nevertheless, the EU JTPF
also acknowledged that from a legal perspective – as the EU Arbitration Convention was not in
force during the interim period – it was up to each Member State to decide on whether or not it
would initiate the arbitration procedure during the interim period.
3.4.2.3.2 Working towards a common approach
Considering that having deviating positions amongst Member States did not provide for a
satisfactory solution, the EU JTPF decided to discuss the matter in more detail, also to have the
matter clarified, to provide for a (more) common approach by the Member States and to ensure
legal certainty for taxpayers.396 The EU JTPF eventually agreed that if a taxpayer requests for
application of the EU Arbitration Convention during the interim period, this request should be
considered to be rightfully submitted and the Member States should apply the convention’s
procedures in full and should not torpedo this by means of practical or administrative provisions.397
Specifically with respect to the arbitration procedure, the EU JTPF agreed that once the EU
Arbitration Convention re-entered into force, the Member States should initiate this procedure for
the then pending cases.
3.4.2.3.3 Common commencement date of the two-year deadline during the interim period
Although the EU JTPF reached agreement on the application of the EU Arbitration Convention
during the interim period, there was no clarity yet on whether the time spent on the mutual
agreement procedure during the interim period should be subtracted from the two-year deadline of
this procedure once the EU Arbitration Convention re-entered into force. The EU JTPF suggested
that the arbitration procedure should be initiated as follows:398
a) Cases for which the mutual agreement procedure is pending longer than two years: the
moment the EU Arbitration Convention re-enters into force; and
b) Cases for which the mutual agreement procedure is pending less than two years: directly after
ending of the two-year deadline as from the moment the EU Arbitration Convention re-enters
into force.

All Member States but Denmark, Finland, Italy and Sweden agreed with these positions.399 In the
view of these four Member States the two-year deadline would only commence on the date the EU
Arbitration Convention re-entered into force: November 1, 2004.400 Specifically with regard to
position b) the EU JTPF’s secretariat suggested to subtract the time spent during the mutual
agreement procedure from the two-year deadline under the EU Arbitration Convention. 401
Eventually, the EU JTPF, except the four representatives mentioned above, agreed to the proposed
subtraction.402

396

Commission doc. COM (2005) 543 final, par. 33.
Commission doc. COM (2004) 297 final, par. 2.1.2.
Doc. JTPF/019/2004/EN, par. 12 and Commission doc. COM (2005) 543 final, par. 35.
399
Doc. JTPF/019/REV5/2004/EN, par. 16 and 19. See also Addendum to Belgian Circular of July 7, 2000, par 1. For France see
Regulation (14 F-1-06) of February 23, 2006, par. 276-277 and (BOI-INT-DG-20-30-30) of September 12, 2012, par. 380.
400
Editorial Tax Management Transfer Pricing Report 2002/1, p. 18. See also De Hert 2005, p. 54.
401
Doc. JTPF/002/2003/EN, para. 32-38. See further Kroppen & Rasch 2004, p. 47.
402
Commission doc. COM (2004) 297 final and doc. JTPF/019/REV5/2004/EN.
397
398
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3.4.2.4 Application of cases in states that acceded the EU Arbitration Convention
Amongst the Member States and in the literature discussions on the admissibility of cases when
new Member States accede to the EU Arbitration Convention persisted. For that reason the EU
JTPF decided to include this issue in its 2002-2004 work program. The forum discussed how to
proceed in the event of a case between an acceding and an existing Member State, where the year
under review is prior to the date of entry into force of the EU Arbitration Convention between
those Member States.403 The EU JTPF discussed the following example:
The Netherlands as well as Belgium imposes a profit adjustment at the level of their resident in
respect of a transaction with an associated enterprise resident in Estonia. In both cases the profit
adjustment is imposed in July 2007 and relates to fiscal year 2004. The request for the application
of the EU Arbitration Convention is submitted on October 15, 2007.
The Netherlands ratified the 2005 Accession Convention on March 1, 2006, Belgium on
September 18, 2008 and Estonia on January 18, 2007. For Estonia, the EU Arbitration Convention
entered into force on April 1, 2007 with regard to the Netherlands and on December 1, 2008 with
regard to Belgium.

The EU JTPF considered the following two possible outcomes:
a) The case is admissible under the EU Arbitration Convention from the date of entry into force
even if the case concerns a fiscal year prior to its entry into force; or
b) The case is not admissible, as the EU Arbitration Convention only applies to fiscal years that
commenced after it entered into force.

After discussion, the forum arrived at the conclusion that the first position was correct. The forum
considered that the EU Arbitration Convention technically applies to taxable years prior to its
entry into force to new Member States insofar as the request is filed within the three-year deadline
after its entry into force for these new Member States. The date of the first notification of a
transfer pricing adjustment is determinative for whether the EU Arbitration Convention covers a
case. This is so regardless of what taxable year that notification relates to.404 So in the above
example, the forum concluded that the request for the initiation of the mutual agreement
procedure under the EU Arbitration Convention was timely submitted for the adjustment imposed
by the Netherlands. This because the request was submitted after the date of entry into force
(October 15, 2007) and within the three-year deadline, even though it concerned a fiscal year prior
to its entry into force (2005). This conclusion, however, did not apply for the adjustment imposed
by Belgium, as this request was submitted prior to the entry into force of the EU Arbitration
Convention between Belgium and Estonia.
3.4.3 Provision of the Code of Conduct
The agreement reached within the EU JTPF with respect to dealing with cases under the EU
Arbitration Convention during the interim period did not result in formal provisions included in
the Code of Conduct. Instead it remained an informal agreement reached during the forum
meetings. With respect to admissibility of cases in states that acceded to the EU Arbitration
Convention, the Swedish representative within the EU JTPF proposed including a provision in the
Code of Conduct. This provision would entail considering a request as timely submitted if it were
submitted after the date of entry into force of the EU Arbitration Convention for the acceding
Member States, even if the profit adjustment imposed concerned a fiscal year prior to this entry
into force.405 The EU JTPF agreed to this proposal and subsequently included it in paragraph 12 of
the Code of Conduct.406 This paragraph stipulates that:
403

Business contribution on the interpretation of the provisions of the EU Arbitration Convention (JTPF/021/BACK/2007/EN),
October 16, 2007.
404
Doc. JTPF/021/BACK/2007/EN, par. 4.
405
Doc. JTPF/023/2007/REV1/EN; Commission doc. COM (2009) 472 final, par. 28; and doc. SEC (2009) 1169 final, par. 71-73.
406
Initially, Italy made a scrutiny reservation to this agreement on the basis that the criterion should be that the tax assessment should
always have been issued after the date of entry into force of the convention. Eventually, Italy withdrew its reservation, doc.

Amsterdam, June 2016

50

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

‘On the basis of article 18 of the Arbitration Convention, Member States are recommended to
consider that a case is covered by the Arbitration Convention when the request is presented in
due time after the date of entry into force of accession by new Member States to the Arbitration
Convention, even if the adjustment applies to earlier fiscal years’.

3.4.4 Analysis
3.4.4.1 Application of cases during the initial running period: 1995-1999
At first glance, the text of article 18 EU of the Arbitration Convention does de jure not provide for
retroactive effect for cases dating back to the period prior to January 1, 1995.407 However, de facto
the convention applies to cases with retroactive effect. This can be explained by the following
example.
Article 6(1) of the EU Arbitration Convention stipulates that a case must be submitted within
three years of the first notification of action that results or is likely to result in double taxation.
Greece imposed a profit adjustment relating to dealings of a Greek parent company with its Italian
subsidiary, and notified the taxpayer on November 1, 1993. Therefore the three-year period
expired on October 31, 1996.

As shown above, the EU Arbitration Convention entered into force on January 1, 1995. If the
Greek parent company submits its request for the convention’s application prior to October 31,
1996 it has submitted the request in due time. Further, because the request was submitted after the
EU Arbitration Convention’s entry into force, the request is also rightfully submitted despite the
fact that the case has its origin prior to the convention’s entry into force. This example
demonstrates that the EU Arbitration Convention actually provides for a retroactive effect of a
maximum of three-years.408 It is submitted that this is made sufficiently clear in article 18 of the
EU Arbitration Convention.
3.4.4.2 Application of cases during the interim period: 2000-2004
3.4.4.2.1 General considerations
The EU Arbitration Convention’s initial running period expired on December 31, 1999. As not all
Member States had at that time ratified the Prolongation Protocol, an interim period was created
as from January 1, 2000 up to October 31, 2004. Although article 3(2) of the Prolongation
Protocol stipulates that once the EU Arbitration Convention re-entered into force it would take
effect as of January 1, 2000, this provision had effect only once the convention re-entered into
force. For that reason there was still an interim period created. The existence of this interim period
leaves room for discussion as to how to deal with cases initiated prior to expiration of the
convention’s initial running period on December 31, 1999 and requests submitted during this
interim period. It should, however, be noted that this interim-period only occurred once. As the
EU Arbitration Convention’s running period is as of its re-entry into force in 2004 in principle
infinite, it is unlikely that a new interim period will be triggered in the future. The problems
JTPF/011/REV1/2008/EN, par. 4; Discussion paper on draft JTPF recommendations related to the interpretation of some provisions of
the EU Arbitration Convention (JTPF/002/2008/BACK/EN), January 28, 2008, par. 2.6 and Summary record of the twenty-second
meeting of the EU Joint Transfer Pricing Forum (JTPF/018/REV1/2008/EN), November 2008, par. 4.4. See for a discussion also Hann
2009, p. 22; Cauwenbergh. & Gaublomme 2010, p. 1; Sporken & Den Besten 2010, p. 214 and Stappen Van, D., EU JTPF – Over the
next year the JTPF will examine transfer pricing in SMEs and cost sharing/contribution arrangements, Tax Planning International
Transfer Pricing 2010/1, p. 20.
407
Also Helminen 2012, par. 5.4.1.2.
408
Other authors, as well as the Belgian, French and UK government, also held this view. See for literature: Hinnekens 1996/3, p. 273274; Lahodny-Karner 1997, p. 189-190; Heyvaert, W.E.C., Transfer pricing planning in an integrated Europe: the 1990 Arbitration
Convention, Tax Notes International December 8, 1997, p. 1863; Meeus 2003, p. 105; Perdriel-Vaissière, H., Settlement of disputes in
French tax treaty law in Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien 2003, p. 210-211; Pistone
2003, p. 329-330; and Serrano Antón, F., Settlement of disputes in Spanish tax treaty law in: Lang, M. & Züger, M., Settlement of
disputes in tax treaty law, Linde Verlag Wien 2003, p. 440. Kerfs also addressed that the EU Arbitration Convention only applies to
cases submitted after its entry into force, but remains silent on whether it applies to fiscal years prior to its entry into force. See Kerfs,
P., EC Update, European Taxation December 1994, p. 41. For the views of Belgium, France and the United Kingdom see respectively
Belgium’s Arbitration Circular (AFZ-INTERN IB-98-0170) of July 7, 2000, par. VI, sub B2; France regulation (14 F-1-06) of
February 23, 2006, par. 266-268 and regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 340; and United Kingdom’s
Inland Revenue Tax Bulletin October 1997, p. 465.

Amsterdam, June 2016

51

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

arising from this interim period thus appear to have relevance only for that specific period.
However, theoretically, there is still a possibility that a new interim period would in the future if a
Member State were to object to the tacit renewal for a new five-year running period on the basis
of article 20 of the EU Arbitration Convention. Moreover, the application of the EU Arbitration
Convention during this interim period faced several problems, so a discussion of these may give a
useful insight into the convention’s functioning.
3.4.4.2.2 Resolution of cases initiated during the convention’s initial running period
Although in essence it should be not difficult to provide for guidelines as to how to deal with the
application of the EU Arbitration Convention during the interim period, Hinnekens and Airs
already foresaw in 1995 that problems would arise as regards the convention’s application at the
time of its expiry.409 If a case were submitted during 1995 and 1996, it could be fully dealt with
under the EU Arbitration Convention. In other words, for these cases double taxation could be
eliminated prior the expiry of the convention’s running period on December 31, 1999.410 Cases
that were initiated during 1997 and especially during 1998 and 1999, however, faced the risk that
the Member State might be reluctant to finish the procedures of the EU Arbitration Convention as
the convention was no longer in force.411 This turned out to be true in in practice, since on
December 31, 1999 there were 34 cases pending under the EU Arbitration Convention, of which
24 were still pending at the time the convention re-entered into force. 412 Neither the EU
Arbitration Convention nor the Prolongation Protocol addressed whether and how to apply the
convention to cases for which a request has been submitted prior to the convention’s expiry on
December 31, 1999.413
In light of the work performed by the EU JTPF, two situations can be distinguished: (i) only the
request was submitted prior to December 31, 1999 and (ii) procedures were already initiated prior
to December 31, 1999, but not yet finalized. Hinnekens took the view that in both situations the
convention’s procedures could not be initiated/finalized after December 31, 1999 and that these
cases should thereafter be dealt with under the applicable double tax convention.414 Schelpe,
Oliver, Correia and Züger supported this position.415 Van der Lande took a different position,
arguing that cases that were referred to the arbitration procedure prior to December 31, 1999
should be finalized under the EU Arbitration Convention, even after expiry of its running period.
Van der Lande, however, acknowledged that in that situation it was still uncertain whether the
convention’s subsequent procedures (e.g. implementation) would also apply.416 Van der Lande did
not discuss how to proceed in the situation where cases had not yet been referred to the arbitration
procedure.
It is respectfully submitted that the argument put forward by Hinnekens has no solid legal basis. If
a case has rightfully been submitted under the EU Arbitration Convention, the involved Member
States involved are obliged to complete this case, even if the convention’s running period has
expired in the meantime. This obligation follows from the ‘pacta sunt servanda’ principle of
409

Hinnekens 1996/3, p. 274 and Airs, G., The EU Arbitration Convention, The Tax Journal February 23, 1995, p. 5-6. See for similar
arguments also the remarks of the Netherlands Association of Tax Advisors, included in Letter of Netherlands State Secretary of
Finance of December 19, 1997 (IFZ97/1515).
410
Also Hinnekens 1996/3, p. 274.
411
Ibid and Van Raad & de Lignie 1997, par. 2. This because the application of the convention’s procedures take at least three years to
complete.
412
This implies that these cases were pending for more than five years. See Summary record of the eleventh meeting of the EU Joint
Transfer Pricing Forum (JTPF/008/REV1/2005/EN), May 27, 2005, par. 80; Summary record of the twelfth meeting of the EU Joint
Transfer Pricing Forum (JTPF/012/2005/EN), August 31, 2005, par. 5 and doc. JTPF/019/REV5/2004/EN, par. 4 and 12. See also
Commission doc. COM (2005) 543 final, para. 34-35. See further Tropin 2005/14, p. 538-539.
413
In this regard also Confédération Fiscale Européenne, Paper CFE on future progress on the harmonization of taxation within the
European Union, European Taxation February 1996, p. 64.
414
Hinnekens 1991, p. 295, 1992, p. 85 and 1996/3, p. 274.
415
Schelpe 1995, p. 76; Oliver 1998, p. 390; and Züger 2001, par. 3.2.3 and Züger, M., General Report in Lang, M. & Züger, M.,
Settlement of disputes in tax treaty law, Linde Verlag Wien 2003, p. 25-26. For Correia’s position, see by Noiret Silveira da Cunha, P.,
Settlement of disputes in Portuguese tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag
Wien 2003, p. 409. See also Van Raad & de Lignie 1997, par. 2, who tend to agree to the position of Hinnekens for requests submitted
in 1998 and 1999.
416
Van der Lande 1997, par. 0.7.3.
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article 26 of the Vienna Convention, which stipulates that every treaty in force is binding upon the
parties to it and must be performed by them in good faith. By signing and ratifying the EU
Arbitration Convention, the Member States have committed themselves to apply the convention’s
procedures in good faith. Consequently, taxpayers who rightfully submitted requests for the
application of the EU Arbitration Convention during the period it was in force may expect, at the
time of submission of the request, that their cases are properly handled by convention’s
procedures. As the case was not submitted under an applicable double tax convention between the
Member States concerned, there is no ground to bring such a pending case under this double tax
convention. To conclude, both the situation that a request was only submitted and the situation
that procedures were already initiated prior to December 31, 1999 had to be fully settled under the
EU Arbitration Convention after December 31, 1999. In other words, the 24 pending cases on
December 31, 1999 thus had to complete under the convention’s procedures and within the given
deadlines.417 The majority view held within the EU JTPF was therefore correct.
3.4.4.2.3 Resolution of cases initiated during the interim period
As during the interim period the EU Arbitration Convention was not in force, taxpayers could in
principle not submit any requests for its application.418 However, as stipulated by article 3(2) of
the Prolongation Protocol, the protocol takes effect from January 1, 2000. The text of this article
could be interpreted as still allowing taxpayers to submit requests under the EU Arbitration
Convention during the interim period, but providing that their cases could only be dealt with once
the EU Arbitration Convention re-entered into force. This discussion on the application of the EU
Arbitration Convention during the interim period was not new. Already in 1996, the
Confédération Fiscale Européenne questioned whether the EU Arbitration Convention would
apply if a request were submitted after December 31, 1999, in respect of a profit adjustment dating
back to a date prior thereto.419
As already noted, during the interim period the EU Arbitration Convention was legally not
applicable, by which it was thus technically not possible to submit any requests under the
convention. Thus during the interim period the Member States were not obliged to apply the EU
Arbitration Convention to cases submitted under it. The Prolongation Protocol solely provides for
retroactive application once the EU Arbitration Convention re-entered into force, so as to
overcome a lack of taxpayer protection during the interim period.420 It is submitted that this only
implies that the interim-period should not be taken into account for calculating the three-year
deadline for submission of a request for the convention’s application. It does, however, not imply
that the EU Arbitration Convention can be applied during the interim period.421 As the EU JTPF
correctly concluded, it is from a legal perspective up to each Member State to apply the EU
Arbitration Convention during the interim period.422 This is reinforced by the agreement reached
by the EU JTPF, which also did not oblige Member States to act, as it only considered a request
submitted under the convention during the interim period as rightfully submitted without an
obligation to follow-up such a request during this period.
The EU JTPF’s second agreement provided practical guidelines as regards the computation of the
two-year deadline of the mutual agreement procedure under the EU Arbitration Convention. If a
mutual agreement procedure was initiated during the interim period, the two-year deadline would
417
France and Italy therefore rightfully referred a case to the arbitration procedure during the interim period. This case is further
discussed in section 4.3.3.2. See also Pistone 2003, p. 329-330. Critically, Perdriel-Vaissière, who argued that France and Italy were
deprived of any legal basis to refer this case to arbitration. See Perdriel-Vaissière 2003, p. 211.
418
See also Addendum to Belgian Arbitration Circular (AFZ-INTERN IB.98-0170) of July 7, 2000, par 1.
419
Confédération Fiscale Européenne 1996, p. 64.
420
Also Züger 2003, p. 25-26; Hofbauer 2003, p. 64-65; Meeus 2003, p. 106; and Snorberger, S., Same procedure as last year?
Competent authority procedures and advance pricing agreements revisited, International Transfer Pricing Journal March/April 2007,
p. 110.
421
I therefore do not agree with De Hert 2005, p. 54, who argued that a taxpayer can require action during the interim period. As
discussed, most Member States held a similar view. See doc. JTPF/003/2002/EN, p. 9 and Züger 2001, par. 3.2.3. Also, the
Commission held this view. See Schwartz 2002, p. 409.
422
Also Züger 2003, p. 26. Züger argued that the Member States were not obliged to proceed under the EU Arbitration Convention
during the interim period, but were free to do so bilaterally.
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be computed as from the date of initiation of the procedure. If the two-year deadline expired prior
to the ending of the interim period, the arbitration procedure should be initiated directly after the
EU Arbitration Convention re-entered into force. If the two-year deadline expired thereafter, the
arbitration procedure should be initiated at the moment this deadline expired. It is submitted that
this is a fair solution, since otherwise taxpayers could be faced with delays before double taxation
would be finally eliminated. However, as the EU Arbitration Convention was legally not in force
during the interim period, there is no legal ground to claim the expiry of the two-year deadline
during this period. At best, the Member States initiated the mutual agreement procedure under the
applicable double tax convention. A strict interpretation of the EU Arbitration Convention and the
Prolongation Protocol leads to the conclusion forward that the time spent during this procedure is
of no relevance under the EU Arbitration Convention. It is submitted that this is clearly reflected
in the Prolongation Protocol. Consequently, the position taken by Denmark, Finland, Italy and
Sweden should from a legal point of view be considered correct. De Hert is correct to observe that
the different positions between two groups of Member States is undesirable, as equal treatment of
all taxpayers within the EU is not ensured, and such a result is undesirable.423 However, de jure
there was no ground for enforcing Member States to subtract the time spent during the interim
period for computing the expiration date of the two-year deadline, despite the agreement reached
within the EU JTPF. Such a ground would have existed if this was incorporated in the
Prolongation Protocol (quod-non).424
3.4.4.3 Application of cases after the EU Arbitration Convention re-entered into force
As observed in section 3.3, on November 1, 2004 the EU Arbitration Convention re-entered into
force for in principle an indefinite period. As regards the ending of the interim period, one
remaining question is how the EU Arbitration Convention should be applied to cases that have
their origin in the interim period, but for which a request was submitted after the EU Arbitration
Convention re-entered into force. Could in this situation the request be considered as submitted
within the three-year deadline of article 6(1) of the EU Arbitration Convention? This question is
affirmatively answered, as article 3(3) of the EU Arbitration Convention explicitly stipulates that
the interim-period is not to be taken into account when judging whether requests are submitted
within the three-year deadline. In other words, a long ratification of the Prolongation Protocol
could not jeopardize the application of the EU Arbitration Convention once it re-entered into
force. Thus taxpayers are protected from the non-application of the EU Arbitration Convention
due to non-passing of the three-year deadline. Conclusively, taxpayers were still allowed to
submit a request for the application of the EU Arbitration Convention in 2004 even if the starting
point of the three-year period dated back to a date after January 1, 1997. To put it differently,
taxpayers were still allowed to submit requests where the origin of the case dated back to 1997 or
any subsequent years. This de facto comes down to the same situation of the application of the EU
Arbitration Convention to cases prior to January 1, 1995. See section 3.4.4.1 above.
With respect to the above situation, two situations can be distinguished, namely where the threeyear deadline commenced either prior to or after January 1, 2000.425 In the first situation the
computation of the three-year deadline was suspended on 1 January 2000 and restarted on
November 1, 2004 up to the date when the full three-year period has lapsed. This can be
illustrated by the following example:426

423

De Hert 2005, p. 54.
Article 25(1) Vienna Convention allows such provisional application pending the entry into force of a convention. This is the case if
the treaty itself so provides, or if the contracting states in some other manner so agreed.
425
See doc. JTPF/019/2004/EN, para. 15-16.
426
See France’s regulation of February 23, 2006 (14 F-1-06), par 279.
424
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Following a tax audit in 1996, which related to fiscal year 1994, a transfer pricing adjustment is
made. This adjustment was included in a tax re-assessment notice dating June 30, 1997. The threeyear deadline is thus computed as from July 1, 1997 and would normally expire on June 30, 2000.
Pursuant to article 3(3) of the Prolongation Protocol, the computation was suspended in the period
January 1, 2000 – November 1, 2004. Since prior to January 1, 2000 only two and a half year had
lapsed, the three-year deadline expired on April 30, 2005.

Where the three-year deadline commenced after January 1, 2000, this deadline is for purposes of
the EU Arbitration Convention to be computed as from November 1, 2004. It is submitted that
both situations are made sufficiently clear in article 3(3) of the Prolongation Protocol.
3.4.4.4 Application of cases in respect of acceding Member States
When the EU Arbitration Convention re-entered into force on November 1, 2004, ten new
Member States had acceded to the EU in the meantime. The existing and acceding Member States
entered into the 2005 Accession Convention on December 8, 2004. Pursuant to article 5 thereof,
the EU Arbitration Convention would apply between those existing and new Member States that
ratified the 2005 Accession Convention on the first day of the third month following the
deposition of ratification by the Member States concerned. As with the discussion on the
application of the EU Arbitration Convention to cases that had their origin prior to its initial entry
into force in 1995 (see section 3.4.4.1), discussions arose on the application of the convention to
the ten new acceding Member States. It is submitted that because in the future new Member States
may accede to the EU Arbitration Convention, the outcome of discussions on the application of
the EU Arbitration Convention to acceding Member States is still relevant.427 It is appropriate that
the Code of Conduct includes in paragraph 12 a provision relating dealing with this point. The
content of this provision is correct from a legal perspective, as it is in line with the text of article
6(1) of the EU Arbitration Convention, and it makes it sufficiently clear when cases are
admissible under the EU Arbitration Convention. It is striking, however, that it is only a nonbinding recommendation to Member States and not an agreed common interpretation by them,
since other provisions of the Code of Conduct are phrased in more authoritative language.
Consequently, the Member States may still disagree whether – for acceding Member States – a
case is admissible under the EU Arbitration Convention. Needles to say, this does not contribute
to uniform application and a streamlined dispute resolution procedure.
3.4.5 Evaluation
This section discussed how to apply the EU Arbitration Convention to cases submitted under it.
Insofar as this is still relevant for the current application of the EU Arbitration Convention, it is
demonstrated that article 18 of the EU Arbitration Convention and paragraph 12 of the Code of
Conduct make it sufficiently clear that cases arising prior to the convention’s entry into in force,
but submitted thereafter and within the three-year deadline, are included in the EU Arbitration
Convention’s scope of application.428 Whether a case has its origin prior to the convention’s entry
into force is thus of no importance. Conclusively, article 18 of the EU Arbitration Convention and
paragraph 12 of the Code of Conduct adhere to the principle of clarity and simplicity. Inclusion of
a provision in the Code of Conduct is especially of importance, as it provides taxpayers resident in
acceding Member States in essence with certainty as to whether and when their cases will be
admissible under the EU Arbitration Convention and also in essence guarantees a uniform
application, as it provides that similar cases must be treated equally in all Member States
Nevertheless, as paragraph 12 of the Code of Conduct only provides for a non-binding
recommendation, legal certainty and legal equality is not provided for to the fullest extent.
427
Current candidate Member States are Albania, the Former Yugoslavic Republic of Macedonia, Montenegro, Serbia and Turkey.
See: http://ec.europa.eu/economy_finance/international/non_eu/candidate/index_en.htm.
428
The situation in which cases arose prior to the interim period, but submitted during this period is not relevant anymore. It is
concluded that as the EU Arbitration Convention is now in force for in principle an indefinite period there is no need to have detail
guidance available for dealing with cases during an interim period. Further, for the situation in which cases arose during the interim
period and submitted after the convention re-entered into force it is concluded that this situation is sufficiently addressed in article 3(3)
Prolongation Protocol.
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3.5 Concluding remarks
This chapter discussed the EU Arbitration Convention’s ratification procedures, its entry into
force and running period as well as its application to cases. As discussed in section 3.1 these
subjects relate to the second research sub-question discussed in section 0.5 and especially concern
the convention’s formal scope of application. Based on the evaluations in this chapter the
conclusions drawn can be summarized as follows:
Subject
Ratification procedures

Running period

Application to cases

Adherence with the principles of clarity and simplicity, legal equality and
legal certainty?
A gradual entry into force is the sole legal and also most efficient and effective
solution to let new Member States accede to the EU Arbitration Convention.
The 1995 and 2005 Accessions Conventions comply for this part with the
principles of clarity and simplicity and legal certainty.
By providing for a tacit and automatic renewal taxpayers have sufficient
guarantee whether the EU Arbitration Convention will remain in force and
therefore article 20 of the EU Arbitration Convention satisfies the principles of
clarity and simplicity and legal certainty.
Article 18 of the EU Arbitration Convention and paragraph 12 of the Code of
Conduct make sufficiently clear to which cases the EU Arbitration Convention
applies; in doing so they comply with the principles of clarity and simplicity.
Paragraph 12 of the Code of Conduct does not satisfy the principles of legal
certainty and legal equality as it is only a non-binding recommendation.

These conclusions are taken into account when drawing conclusions relating to the EU Arbitration
Convention’s functioning in regard of its formal scope of application. Reference is made to
chapter 17 for these conclusions.
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4. Usage

4.1 Chapter overview
This chapter gives an empirical analysis of the number of cases dealt with under the EU
Arbitration Convention. By performing this analysis input may be derived on the convention’s
functioning, which forms one of this dissertation’s main pillars and may, like the previous two
chapters, provide input for answering the second research sub-question discussed in section 0.5.
This second sub-question reads:
SR2: Is the EU Arbitration Convention’s content able to fulfil – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

The question regarding the usage of the EU Arbitration Convention is whether the convention’s
procedural design is sufficiently clear, efficient, and effective to enable it to contribute to the
settlement of cases that fall within its scope of application. This chapter tries to answer this
question through empirical analysis. The focus is on whether the available data provide sufficient
and valuable information so as to provide input on the EU Arbitration Convention’s functioning.
This includes input on whether substantial numbers of cases are pending under the mutual
agreement procedure for longer than two years. Under the convention these cases should then be
referred to the arbitration procedure. If this is not the case in practice, this may indicate that the
transformation of the mutual agreement procedure into the arbitration procedure does not run
effectively and that on that specific point improvement may be necessary. This chapter, however,
does not specifically provide an answer to the second research sub-question, but offers an analysis
whether the available data relating to the EU Arbitration Convention provide insight in the
convention’s functioning. If so, this insight will be used in the chapters specifically discussing the
convention’s functioning: chapters 9-16. This insight is subsequently also used when answering
the second research sub-question in chapter 16.
This chapter first discusses the collection of data on the number of cases dealt with under the EU
Arbitration Convention (section 4.2). The data available is then discussed in detail, particularly the
number of pending cases and cases referred to the arbitration procedure (section 4.3). On this
basis an analysis is made (section 4.4), and the chapter ends with an evaluation and concluding
remarks (section 4.5).
4.2 Collection of data
The quality of an empirical analysis fully depends on the data available. Since 2006 the EU JTPF
– as part of its monitoring function agreed in its subsequent working programs 429 (further
discussed in section 7.2.5) – publishes statistics annually of the number of cases dealt with under
the EU Arbitration Convention.430 In a 2012 communication, the Commission observed that:
429
Secretariat information note on the working program 2005-2006 as agreed in written procedure (JTPF/008/REV4/2004/EN),
December 1, 2004, par. 4.2; 2007-2008 JTPF work programme (JTPF/013/2007/EN), September 2007, p. 2; and JTPF work
programme 2011-2015 (JTPF/016/2011/EN), June 2011, par. 5.
430
The statistics relating to this period can be found in the documents: Update on the follow up of the re-entry into force of the
Arbitration convention (JTPF/009/BACK/REV3/2006/EN), September 14, 2006; 2007 Update of the number of open cases under the
Arbitration Convention (JTPF/005/BACK/2007/EN), October 19, 2007; 2008 Update of the number of open cases under the
Arbitration Convention (JTPF/016/REV2/BACK/2008/EN), August 2008; 2008 Update of the number of open cases under the
Arbitration Convention (JTPF/009/REV2/BACK/2009/EN), December 2009; 2009 Update of the number of open cases under the
Arbitration Convention (JTPF/004/REV1/BACK/2011/EN), July 2011; 2010 Statistics on the number of MAP pending cases under the
AC (JTPF/024/REV2/2011/EN), December 2011; 2011 Statistics on the number of MAP pending cases under the AC
(JTPF/013/2012/EN), June 2012; Statistics on pending mutual agreement procedures (MAPs) under the EU Arbitration Convention at
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‘An ongoing task of the JTPF is to monitor and manage the effective implementation of its
achievements. This is done both by producing annual statistical reports and by preparing specific
reports’.431

The data provided by the EU JTPF date back to the year 2000. In respect of the convention’s
initial running period during 1995-1999, the Commission published the relevant data in its 2001
Study. These sources are the sole sources of data available on the usage of the EU Arbitration
Convention, but they have the disadvantage that the quality of the data made available cannot be
verified. The Member States submit their data to the EU JTPF, which produces an overview. But
the EU JTPF neither assesses nor verifies whether the data submitted are correct. This is further
discussed in the analysis in section 4.4.
During the period 2006-2012, the published statistics only included the total number of requests
submitted under the EU Arbitration Convention per each year (as from 2000) and the total number
of pending cases each year and at the year-end of a reporting period (as from 2004). In general,
this number of statistics raises more questions than it provides answers as regards the usage of the
EU Arbitration Convention. For instance, the figures only revealed that the number of requests
submitted and the number of pending cases increased each year, but did not provide any insight on
important matters such as how long cases were pending, and where bottlenecks arose in the
convention’s procedures. On the initiative of the Belgian representative, the EU JTPF started
discussions in 2011 on how to improve transparency on the process of the functioning of the
mutual agreement procedure under the EU Arbitration Convention.432 As a follow-up, the EU
JTPF established an informal working group in 2011, which analyzed whether improvements to
the questionnaire used to collect data on the number of (pending) cases under the EU Arbitration
Convention were necessary.433 During the EU JTPF’s 32nd meeting in 2011, the working group
presented an improved version of this questionnaire.434 After several discussions, the EU JTPF
agreed during its 35th meeting in 2013 to the proposed changes.435 These new reporting rules
include the following subjects:436
a) Cases under the EU Arbitration Convention for each year: (i) opening inventory, (ii) cases
initiated, (iii) cases completed, (iv) ending inventory and (v) average cycle time (in months)
for cases completed in the reporting year;
b) Cases pending for more than 2-years under the mutual agreement procedure: (i) total number
of cases and (ii) reasons for exceeding the two-year deadline for the mutual agreement
procedure;437
c) Rejected requests for application of the EU Arbitration Convention: reasons for rejection;438
and
the end of 2012 (JTPF/012/2013/EN), August 2013; Statistics on pending mutual agreement procedures (MAPs) under the EU
Arbitration Convention at the end of 2013 (JTPF/008/2014/EN), October 2014; and Statistics on pending mutual agreement procedures
(MAPs) under the Arbitration Convention at the end of 2014 (JTPF/008/2015/EN), October 2015.
431
Commission Communication doc. COM (2012) 516 final, par. 2.4.
432
Possible additional information on pending cases under the EU Arbitration Convention (JTPF/014/BACK/2011/EN), June 2011.
433
This informal working group consisted of representatives of the Commission, Belgium, Denmark, Italy, the Netherlands and the
United Kingdom. See Summary record of the thirty-first meeting of the EU Joint Transfer Pricing Forum (JTPF/015/2012), June 2011,
par. 6 and 8 and Summary record of the thirty-second meeting of the EU Joint Transfer Pricing Forum (JTPF/025/2011/EN), October
2011, par. 7.
434
Ibid. See further Summary record of the thirty-third meeting of the EU Joint Transfer Pricing Forum (JTPF/007/2012/EN), March
2012, par. 7.
435
Summary record of the thirty-fourth meeting of the EU Joint Transfer Pricing Forum (JTPF/015/2012/EN), July 2012, par. 5; doc.
JTPF/021/REV1/2012/EN, par. 5; and doc. JTPF/005/2013/EN, March 2013, par. 6(iv).
436
Doc. JTPF/014/BACK/2011/EN, Annex. These new reporting rules largely follow from the suggestions made by the Belgian
representative within the EU JTPF.
437
Reasons mentioned for exceeding the two-year deadline of the mutual agreement procedure are: (a) not all necessary information
was timely submitted, (b) cases pending before a domestic court, (c) time limit waived, (d) cases ripe for arbitration but not yet referred
to the arbitration procedure, (e) cases referred to the arbitration procedure, (f) a mutual agreement is reached, but closing documents
need to be signed, and (g) other reasons. The original proposal of the Belgian representative included other categories, namely: (i) lack
of cooperation by the taxpayer, (ii) lack of cooperation by other involved Member State(s); and (iii) complexity of the case. These
categories were not adopted and are not further discussed, because these categories do not constitute valid legal reasons for delay in
respect of the mutual agreement procedure. See for a discussion doc. JTPF/014/BACK/2011/EN, Annex.
438
These reasons are: (a) requests not submitted within the 3-year deadline, (b) cases not in scope of the EU Arbitration Convention,
(c) cases with serious penalty and (d) other reasons.
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d) Time necessary to refer cases to the mutual agreement procedure: (i) number of cases and (ii)
time period between submission of a request for application of the EU Arbitration
Convention and reference of the case to the mutual agreement procedure.439

The reporting rules for the period prior to and after 2012 constitute the basis for the discussion of
the available data in section 4.3 and for the analysis in section 4.4.
4.3 Cases under the EU Arbitration Convention
4.3.1 General considerations
This section discusses the number of cases dealt with under the EU Arbitration Convention as
from the date of its entry into force on January 1, 1995. This discussion is split into three periods.
These periods concern: (i) the convention’s initial running period (1995-1999), (ii) the period
2000-2011 and (iii) the period as from 2012. This distinction between these different periods
follows from the EU JTPF’s collection of data. The EU JTPF only started collecting these data in
2006, going back to the year 2000. For the period prior to 2000, the Commission published some
data, which method of reporting, however, deviates from the method used by the EU JTPF. Third,
since 2012 new reporting rules apply, which provide for a more detailed and different number of
data. For these reasons, the discussion of the number of cases is split along these reporting lines.
In addition to the above, the data for the period 1995-1999 relates to the then 15 Member States.
This also goes for the period 2000-2009. As of 2010, the published data concerns 27 Member
States, with 2014 as the last published year. In that year, Croatia, as the 28th Member States was
not included in this data. The data presented in this section will be analyzed in section 4.4.
4.3.2 Period 1995-1999
4.3.2.1 General considerations
In June 2000 the Commission issued a questionnaire to the tax authorities of the then 15 Member
States to collect data on the number of cases dealt with under inter alia the EU Arbitration
Convention.440 The reason for issuing this questionnaire was to compile an overview of the usage
of dispute resolution mechanisms for resolving transfer pricing disputes within the EU in the
period 1995-1999. In total 14 of the then 15 Member States responded to this questionnaire.
Further, as one of the 14 Member States did not made a distinction between procedures under
double tax conventions and the EU Arbitration Convention, the data submitted by this Member
State were omitted. Thus only the responses of the remaining 13 Member States were taken into
account.
4.3.2.2 Pending cases
The total number of cases dealt with under the EU Arbitration Convention in the period 19951999 is as follows:

439

Categories agreed on are: (a) 0-6 months, (b) 6-12 months and (c) >12 months.
See Commission Staff Working Paper doc. SEC (2001) 1681, p. 267, 269 and Annex 3. See for a discussion also Oliver 2002, p.
341; Huibregtse & Offermans 2004, p. 76-77 and Appendix II; and Altman 2005, par. 2.8.1.
440
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Table
4.1

Initiated

In progress

Solved

No
0
0
2
1
0
3

Year-end total pending cases443

Yes
12
12
19
11
9
64

Success-ratio initiated cases442

6
10
18
24
38
96

Success -ratio new cases441

No
0
3
1
0
0
4

Closed cases

Yes
18
22
39
36
47
162

Arbitration
procedure

Procedures pending as per year
end

Requests rejected

18
25
40
36
47
166

Procedure initiated

New cases submitted

Year
1995
1996
1997
1998
1999
Total

Mutual agreement procedure

67%
48%
48%
31%
19%
30%

67%
55%
48%
31%
19%
40%

15
16
26
36
34
127

0
0
2
1
0
3

0
0
0
0
0
0

0
0
0
0
0
0

On December 31, 1999 there were 34 cases pending under the EU Arbitration Convention. Of
those, 24 were still pending on November 1, 2004, the date on which the EU Arbitration
Convention re-entered into force.444 In other words, these cases were pending for more than five
years and thus not resolved within the given 36-month deadline.445 The Commission called on
Member States to refer these cases to the arbitration procedure without further delay, but it was
not until 2010 that the last of these 24 cases were resolved.446
4.3.2.3 Clarification of the delay for cases pending
In its 2001 Study the Commission included an overview of Member States’ responses to the
question why the pending cases on December 31, 1999 took so long to complete under the EU
Arbitration Convention. 447 Although the answers provided do not specifically relate to the
convention, they are taken into account as they may provide some insight why cases were not
completed within two-years under the mutual agreement procedure. For the EU Arbitration
Convention relevant causes of delay are: (i) the dispute is about the past for which no detailed
documentation is available (Finland and Sweden), (ii) a lack of adequate information (Sweden)
and (iii) no response by the other Member State involved (France).
4.3.2.4 Initiated arbitration procedures
During the 1995-1999 period no cases were referred to the arbitration procedure.448
4.3.3 Period 2000-2011
4.3.3.1 Number of cases
4.3.3.1.1 Number of requests submitted per year
The table below includes an overview of the number of requests submitted per each year, and the
number of these cases that were still pending in the years thereafter.

441

The success ratio concerns the percentage of completed cases in a specific year in relation to the total number of pending cases.
Ibid.
443
In total 254 cases were reported. The Commission assumed that both Member States involved recorded each case. This makes the
total number of individual cases 127. The completion period varied from 18 to 60 months. See Hinnekens 2003, p. 548-549.
444
Commission Communication doc. COM (2005) 543 final, para. 34-35.
445
Ibid Annex 3, par. 3.4. Also Editorial, No double tax case has gone to arbitration, although many cases qualify, EU staff finds, Tax
Management Transfer Pricing Report 2001/16, p. 652.
446
Ibid Annex 3, par. 3.5. See further Tropin 2005/14, p. 538.
447
Commission Staff Working Paper SEC (2001) 1681, p. 272 and Annex 3, para. 2 and 4.
448
Also Hinnekens 2003, p. 548.
442
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Table 4.2449

Pending as per

Request submitted in year

31/12/2004

31/12/2005

31/12/2006

31/12/2007

31/12/2008

31/12/2009

31/12/2010

31/12/2011

2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
Totals
Totals as reported by the EU JTPF450

8
12
24
23
16
0
0
0
0
0
0
0
83
83

13
10
18
23
25
68
0
0
0
0
0
0
157
161

6
4
9
16
20
55
69
0
0
0
0
0
124
165

5
5
6
8
11
29
66
81
0
0
0
0
176
193

3
3
2
4
8
32
41
60
62
0
0
0
195
201

0
2
1
2
4
19
27
51
55
108
0
0
260
264

0
1
1
2
3
18
17
39
49
97
93
0
313
304

0
1
1
2
3
11
15
25
36
74
76
148
385
385

4.3.3.1.2 Total number of pending cases
This table provides an overview of the number of pending cases at each year-end. The table
specifies to which to year (of submission of the request) the pending cases relates.
Table
4.3451

Request received
Prior to
2000

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

Total

Year
2004
2005
2006
2007
2008
2009
2010
2011

24
24
4
2
3
1
0
0

8
13
6
5
3
0
0
0

12
10
4
5
3
2
1
1

24
18
9
6
2
1
1
1

23
23
16
8
4
2
2
2

16
25
20
11
8
4
3
3

0
68
55
42
32
19
18
11

0
0
49
66
41
27
17
15

0
0
0
81
60
51
39
25

0
0
0
0
62
55
49
36

0
0
0
0
0
108
97
74

0
0
0
0
0
0
93
76

0
0
0
0
0
0
0
148

107
181
183
226
218
270
320
392

4.3.3.1.3 Clarification of the delay in pending cases
In 2012 the EU JTPF issued a questionnaire to Member States for the clarification why cases were
pending for longer than two years under the mutual agreement procedure as reported in the above
table.452 Reported reasons for delays were:
•
•
•
•
•

Waiting for the position (paper) of the other involved Member State (Denmark, the
Netherlands and Spain);
Pending domestic appeals procedures (Denmark, France, Germany and Spain);
Lack of information (France and Italy);
Insufficient meeting possibilities for negotiations (France);
Insufficient recourses available at competent authority level (Ireland and Italy);

449
The EU JTPF reported a discrepancy in the number of pending cases due to the fact that one Member State considers the case as
closed, but the other Member State did not yet formally close the case. Other reasons may be that one Member State considers the case
admissible under the EU Arbitration Convention and the other Member State involved does not (yet). For example, on December 31,
2011 the highest number of pending cases relating to the year 2011 was 148. The reduced number reported was 128. In the remainder
of the document the highest number of pending cases is reported, because a case is only considered closed if both Member State
involved have confirmed so.
450
Ibid
451
Ibid.
452
See Background document: TA’s contributions on AC MAP cases taking longer than 2 years (JTPF/003/REV1/2013/EN), February
2013. Also doc. JTPF/009/BACK/REV3/2006/EN, p. 13-15.
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•
•
•
•
•

Delayed submission of information by taxpayers (Ireland and the Netherlands);
Complex cases (Spain);
Opposite views by Member States (the Netherlands);
Financial importance of the case (the Netherlands); and
Disagreement on the starting-point of the two-year deadline (the United Kingdom).

In addition, Italy and Germany criticized the reporting method for determining the number of
pending cases. Both Member States argued that if a certain Member State reports a case as open, it
is subsequently also reported as pending under the mutual agreement procedure and thus as if the
two-year deadline has already commenced.453 This is regardless of whether the other Member
State involved also reported this case as pending. In other words, the data published do not
provide an accurate insight into how many cases are actually pending under the mutual agreement
procedure.454 Germany added that there is a difference between cases pending for more than two
years in general and cases pending longer than two years under the mutual agreement procedure.
The Commission’s Secretariat arrived at a similar conclusion. This criticism and the solutions
agreed on by the EU JTPF are further discussed in section 4.4.3.3.
4.3.3.2 Initiated arbitration procedures
In relation to table 4.3, the EU JTPF reported in 2005 that of the total of 107 pending cases on
December 31, 2004 (that is 24 cases dating back to years prior to 2000 and 83 initiated on or after
2000), 65 were eligible for arbitration, as they were pending longer than two years under the
mutual agreement procedure. Further, the EU JTPF reported that of these 65 cases, 30 were
pending longer than four years, and 15 were pending between three and four years.455 Whether
these numbers are actually correct, cannot be said with certainty. It is, however, clear that at the
end of 2004 at least a substantial number of cases was eligible for arbitration. This conclusion also
applies to the other years in the period 2000-2011. Despite this only three publicly known cases
were actually referred to the arbitration procedure in the period 2000-2011.456 These were a case
between France and Italy, a case between France and Germany and a case for which it is only
known that Sweden was one of the Member States involved.457 In the literature it was reported
that more cases have gone to arbitration, but the Member States never confirmed whether this
indeed is the case.458
As regards the case between France and Germany, the only information made public was the
names of the Member States and that an advisory commission was established in 2005.459 The
case between France and Italy concerned the so-called Electrolux-case was referred the arbitration
procedure in the period 2001-2003.460
453

Ibid.
Ibid. See also Bell, K.A., EU competent authority inventory more than triples between 2008, 2012, Tax Management Transfer
Pricing Report 2013/12, p. 746-747.
455
See Tropin 2005/14, p. 538-539 and Tropin, M.J., OECD circulates draft arbitration proposal mirroring EU Convention, hearing
March 13, Tax Management Transfer Pricing Report 2006/20, p. 836-837.
456
See also Altman 2005, par 1.2.2.1.3; Tropin 2005/14, p. 534; O’Brien, J.M. & Oates, M.A., Arbitrating competent authority
disputes?, Journal of Taxation of Global Transactions 2006/3, p. 31; Tropin, M.J., EU faces unresolved arbitration issues, questions
over number of cases, penalties, Tax Management Transfer Pricing Report 2006/2, p. 65; Tropin 2006/20, p. 836; Bennett 2007, p. 16;
De Ruiter 2008, p. 494; and Hinnekens 2010, p. 109.
457
Doc. JTPF/004/REV1/BACK/2011/EN, p. 16. Terr, Kelly & Marcusse reported that this other involved Member State might be
Germany. See Terr, L.B., Kelly, R.J. & Marcusse, K.M.B., Resolving international tax disputes: APAs, mutual agreement procedures,
and arbitration, Tax Management International Journal January 2012, p. 486.
458
For example Büttner reported in 2001 that France had three and the Netherlands had two cases referred to the arbitration procedure.
In this regard, Editorial, EU Arbitration Process needs to address uncooperative taxpayers, German aide says, Tax Management
Transfer Pricing Report 2001/1, p. 17. See also Tropin, M.J., EU Members report sharp increase in competent authority requests,
inventory, Tax Management Transfer Pricing Report 2006/7, p. 210; Moses, M., OECD to begin reporting on MAP cases; Shott
addresses arbitration, other topics, Tax Management Transfer Pricing Report 2009/3, p. 117-118 and Terr, Kelly & Marcusse 2012, p.
485-486.
459
See also Tropin 2005/14, p. 534; Hinnekens 2010, p. 109; and Sidhu, P.K., Is the mutual agreement procedure past its ‘best before
date’ and does the future of tax dispute resolution lie in mediation and arbitration, Bulletin for International Taxation November 2014,
p. 593-594. Altman further reported that France won the case and that Germany was very dissatisfied with the result. Germany even
considered the outcome of the process an erroneous result. See Altman 2005, par. 1.2.2.1.3.
460
For a explanation of the case see Addonnino 2003, p. 403; Editorial, European Union: First case decided under EC Arbitration
Convention, Tax News Service 2 June 2003/23, p. 315; Monsellato 2003, p. 22; Stappen Van, D., EU Joint Transfer Pricing Forum
454
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Electrolux-case
The Electrolux-case concerned a transfer-pricing dispute between the Electrolux group (producer
of consumer electronic) and the tax authorities of France and Italy. The Electrolux group, with its
head office in Sweden, owned two subsidiaries: one in France and one in Italy. The French
subsidiary functioned as manufacturer, and the Italian subsidiary as distributor. France imposed a
profit adjustment at the level of the manufacturer for dealings with the Italian distributor (there
was a pricing dispute regarding the dealings between two sister companies). The tax at stake was
relatively low. The request for the application of the EU Arbitration Convention was submitted
prior to 1997. After a quite time-consuming selection process (1½ years), the advisory
commission held its first meeting on November 26, 2002. It delivered its opinion on May 19,
2003, which was within the six-month deadline.
The advisory commission consisted of five-persons: one French (Pascal Saint-Amans) and one
Italian governmental representative, a French professor, an Italian lawyer and a former
Luxembourg tax official. This latter person acted as the advisory commission’s chairman. The
advisory commission dealt with the following procedural aspects: (i) choice of the chairman, (ii)
place of meeting, (iii) planning of meetings (iv) secretarial work, and (v) formal issues on the
delivery of the opinion. As regards this latter, the final decision including the opinion contained
40 pages. The total costs of the arbitration procedure amounted to approximately EUR 100,000
and related to translation costs, travel expenses and other fees, which was reported to almost equal
to amount of the profit adjustment.

The case gives an insight on the functioning of the arbitration procedure under EU Arbitration
Convention, which is important for this analysis and which is further discussed in chapter 14.
During the EU JTPF’s second and third meeting, the French representative within the EU JTPF
gave a presentation on the organizational aspects and the practical difficulties in establishing the
advisory commission under the rules of the EU Arbitration Convention.461 In general, it took a
year and a half to establish the advisory commission, merely because there was an incomplete and
not up to date list of eligible independent persons. Further, several eligible independent persons
turned down the request to act as the advisory commission’s chairman, as they considered
studying the documents and attendance of the meetings to be too time-consuming. The quest to
find a chairman proved to be particularly difficult.
4.3.4 Period from 2012 onwards
4.3.4.1 Number of cases
4.3.4.1.1 Rejected requests for the application of the EU Arbitration Convention
The number of requests that are rejected embraces those cases rejected by the Member State to
which the request was submitted, as well as those cases accepted by that Member State, but
rejected by the other Member State involved. In 2012 five requests were rejected of the 125
submitted. In 2013 this number increased to 10 of the 187 requests submitted. In 2014 this number
further increased to 14, but the number of requests submitted dramatically rose to 506. In
percentage terms the number of requests rejected is fairly limited: 2012: 4.0%, 2013: 5,3% and
2014: 2.8%. The published data also include reasons for rejection of cases. These are:

making progress, Tax Planning International Transfer Pricing 2003/9, p. 27; Van Honsté & Bostyn 2004, p. 2; Huibregtse &
Offermans 2004, p. 77-80; Editorial, French Competent Authority details first arbitration, says process works, Tax Management
Transfer Pricing Report 2004/9, p. 473; Turner, G., Canada-US competent authority MOU – first steps to mandatory arbitration, Tax
Notes International 2005/13, p. 1231-1232; Editorial, Treasury troubled by arbitration proposals based on commercial principles,
Brown says, Tax Management Transfer Pricing Report 2005/17, p. 897; Markham 2005, p. 72; Tropin 2006/2, p. 65; Vleggeert 2009,
p. 545; and Vleggeert.
461
In this regard, doc. JTPF/002/2003/EN, par. 24 and doc. JTPF/007/2003/EN, par. 11-28.

Amsterdam, June 2016

63

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Table 4.4
Reasons for rejection
Application of the serous penalty clause of article 8 EU of the Arbitration
Convention462
Not included in the convention’s scope of application463
Not submitted within the three-year deadline464
Other reasons465
Total

Numbers of
cases rejected
1
10
10
8
29

4.3.4.1.2 Time period between submission of a request and the initiation of the mutual agreement
procedure
The statistics published make a distinction per Member State.466 As presenting these statistics per
Member State would provide substantial overviews, which of itself does not provide information
valuable for answering the research question of this study, the table below only shows the total
number of cases referred to the procedures of the EU Arbitration Convention.467
Table 4.5
Year
2012468
2013469
2014470

Time from the date of submission of a request to the date on
which a case is initiated under the EU Arbitration Convention
0-6 months
6-12 months
> 12 months
Total
123
7
1
131
160
26
3
189
235
27
15
277

4.3.4.1.3 Number of pending cases
The statistics published make a distinction per Member State also for the number of pending
cases.471 Table 4.6 only includes the total number of pending cases, for the same reason as
mentioned above. Cyprus, Denmark, Germany, Italy and Spain reported mismatches between the
number of pending cases reported and the actual number of pending cases, or difficulties in
calculating the right amounts. These are not taken into account in the table, as those Member
States did not explain in detail what the deviating numbers were.472
Table 4.6
Year
2012
2013
2014474

Opening
inventory as
per January 1
699
851
984

Cases initiated
during the
year473
225
313
506

Cases
completed
during the
year

Ending inventory
as per December
31
187
181
210

738
983
1,280

In addition to the number of pending cases, the EU JTPF also presented an overview of the
average period in which cases were completed. However, in the period 2012-2014 this overview
only included input from Belgium, the Czech Republic, Denmark, the Netherlands, Spain and the
462

Ireland.
Denmark (1), France (2), Germany (1), Italy (4), the Netherlands (1) and Spain (1).
Belgium (1), Denmark (8) and France (1).
465
The Czech Republic (1), Denmark (1), France (4), the Netherlands (1) and the United Kingdom (1).
466
Italy, however, did not submit any information in 2012. Further, Germany (2012 and 2013) and Italy (2013) reported that they could
not make a distinction between initiated and completed cases as requested by the EU JTPF. For this reason, no cases were reported in
this overview in respect of these Member States.
467
The published statistics with information per Member State can be found in doc. JTPF/008/2015/EN.
468
The total number of cases does not match the data provided. The data provided by the EU JTPF reports a total number of 125 cases.
However, Austria reported a total number of cases of 7, but only specified 3 cases. Further, Finland reported 0 cases in total, but 10
cases in the category 0-6 months. If these numbers are corrected, the total number of cases is 131.
469
The same conclusion also applies here. The EU JTPF reported 187 cases in total, but this number does not match the total reported
number of 189 cases.
470
Ibid. In total the EU JTPF reported 506 new cases submitted under the EU Arbitration Convention, but as to the time needed to
initiate a case only 277 cases were reported. While this is treated here as being the total, the correct number of requests submitted
cannot be verified.
471
Italy, however, did not submit any information in 2012. The total number of cases is therefore not entirely accurate.
472
See doc. JTPF/012/REV1/2013/EN, p. 2; doc. JTPF/008/2014/EN, p. 2; and doc. JTPF/008/2015/EN, p. 2
473
The EU JTPF considered an initiated case as a case that is considered well-founded by the Member State to which the request was
submitted pursuant to paragraph 7.3(h) of the Code of Conduct.
474
See footnote 469.
463
464
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United Kingdom (2012-2014), Austria and Finland (2013-2014), Luxembourg and Portugal
(2012-2013), and Poland and Sweden (only 2012). Most of these Member States reported an
average completion period longer than the obligatory 24-month deadline of the mutual agreement
procedure. 475 In 2012 only the Czech Republic, Luxembourg and Poland reported a shorter
completion period of 21, 9 and 18 months respectively. In 2013 only the Netherlands and Portugal
reported a shorter completion period of 21 and 16 months respectively, and in 2014 Italy and
Finland reported a shorter completion period of 10 and 14 months respectively. As these numbers
cannot be verified and because of the limited number of responding Member States (12), this
average-completion-period is not discussed further.
4.3.4.1.4 Pending cases longer than two-years
The below table discusses the reasons cited by Member States why cases were pending longer
than two-years under the mutual agreement procedure.

2
1
0

45
38
34

Total number of cases

Agreement reached, waiting
on exchange of closing letters
for MAP

5
2
3

Other reasons

Cases already referred to the
arbitration procedure

73
84
125

Cases to be referred to the
arbitration procedure

with

48
84
98

Time-limit is waived
taxpayer’s agreement478

19
34
29

before

Case also pending
domestic courts477

2012
2013479
2014

Clarification
No final tax assessment476

Table 4.7
Year

115
182
231

307
425
520

For 2012-2014, only Germany, Greece and Portugal commented on their reported data. For
example, as regards 2014 Germany reported the following clarifications for the 88 cases pending
longer than two-years for other reasons:
•
•
•

No commencement of the two-year deadline (due to requesting additional information pursuant
to paragraph 7.6(a) of the Code of Conduct) – 10 cases;
Agreement reached already – 12 cases; and
Cases should be referred to the arbitration procedures, but no position papers were yet issued or
only very recently – 66 cases.

Other reasons reported by Germany are that it had insufficient resources available to deal with all
cases. Greece reported that it had one case pending for more than two years under the mutual
agreement procedure on December 31, 2012. This case had not yet been referred to the arbitration
procedure because the decision whether the taxpayer also faced a serious penalty for the profit
adjustment had not yet become final. This situation was also reported in respect of 2013. Portugal
reported that in 2012 and 2013 seven and three cases respectively were pending for longer than
two years, but these cases were not referred to the arbitration procedure, because they waited for
the planning of face-to face meetings.

475

The term ‘completion’ refers to the closing of a case.
Pursuant to paragraph 7.6(b) of the Code of Conduct the two-year deadline of the mutual agreement procedure commences on the
latest of the following dates: (i) the date of the tax assessment notice (i.e. the final decision of the tax administration on the additional
income, or equivalent), or (ii) the date on which the competent authority received the request and the minimum information laid down
in paragraph 7.6(a) of the Code of Conduct.
477
This pursuant to article 7(1) of the EU Arbitration Convention.
478
This pursuant to article 7(4) of the EU Arbitration Convention.
479
The EU JTPF reported 432 cases in total. If, however, all categories are counted, the total reported number of cases is 425.
476
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4.3.4.2 Initiated arbitration procedures
During this period no cases were referred to the arbitration procedure that are publically known.
The statistics report that in 2012 two cases were sent to arbitration and in 2013 one case. In 2014
no case was referred to the arbitration procedure.
4.4 Analysis
4.4.1 General considerations
This previous section discussed the data made available on the number of cases dealt with and
pending under the EU Arbitration Convention. The key question is whether the data provide
sufficient input for the analysis of the EU Arbitration Convention’s functioning. This question will
be answered in this section. First, the quality of the data is analyzed. Then attention turns to
analyzing what the data exactly tells us. How many cases are dealt with under the EU Arbitration
Convention? How many requests for application are accepted / rejected? Is the two-year deadline
for the mutual agreement procedure met, and, if not, what are reasons for delay? How many cases
are actually referred to the arbitration procedure?
4.4.2 Quality of published data
4.4.2.1 Period 1995-1999
The data published by the Commission in respect of the period 1995-1999 shown in table 4.1
provides some insight into how the EU Arbitration Convention was functioning in that period, but
do not go any further than that. For example, the success-ratios presented only present a snapshot.
They do not provide for a detailed overview of which cases of year x were resolved in year y and
whether the case was resolved within the convention’s deadlines. In other words, the data
presented only provide a total overview per year. What is striking is that these success-ratios drop
quickly each year. Most probably, the low success-ratio of 1999 can be explained by the fact that
these cases were at the time of the inquiry only pending for one year. Under the deadlines of the
EU Arbitration Convention these cases did not have to be resolved yet. The success-ratios of that
particular year are thus somewhat blurred. Apart from that, the presented success-ratios do not
provide for an adequate overview of cases actually resolved. Moreover, it is also difficult to
analyze the available data properly. For example, in 1995 and 1996 43 requests in all were
submitted for the application of the EU Arbitration Convention. Of these, 40 cases were referred
to the mutual agreement procedure. By December 31, 1996, 24 cases had been resolved and 16
cases were still pending. In 1997 40 new requests were submitted under the convention. The
number of cases referred to the mutual agreement procedure was 39. This makes a total of 55
pending cases. As 19 cases were closed by December 31, 1997, the total number of pending cases
should be 36. This is, however, according to the data provided, 26. These numbers therefore do
not match, which makes it difficult to draw any valuable conclusions. Finally, the data provided
does not make it clear whether the cases resolved were actually resolved within the two-year
deadline of the mutual agreement procedure, and, if not, what the reasons for the delay were.
In sum, the data provided is not quite accurate in that it does not provide sufficient information on
the EU Arbitration Convention’s functioning during the period 1995-1999. Further, for the
unresolved cases it is unclear how long these cases were actually pending and whether the twoyear deadline of the mutual agreement was met in all cases. As discussed in section 4.3.2.2, of the
34 cases pending on December 31, 1999, 24 were still pending on November 1, 2004. This leads
to the conclusion that a substantial number of cases were not timely resolved.
4.4.2.2 Period 2000-2011
The data provided by the EU JTPF relating to the period 2000-2011 can also be considered
minimal. Since these data only provide for the total number of pending cases, it is difficult to
make a proper analysis. The published data only tell that the number of requests submitted under
the EU Arbitration Convention increased, as did the number of pending cases. However, the data
does not indicate the number of cases for which access to the convention was denied, the number
of cases that were pending for more than two years under the mutual agreement procedure, and
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the reasons for delay. In other words, the data available tells very little about the convention’s
functioning. Furthermore, the EU JTPF reported that there is discrepancy in the number of
pending cases, due to the fact that one Member State considers the case as closed, but the other
Member State has not yet formally closed the case. In addition, discussions may arise amongst the
Member States on whether cases are admissible under the EU Arbitration Convention. This
provides for blurred statistics, which does not facilitate an accurate overview of the actual number
of cases dealt with under the EU Arbitration Convention. Table 4.3 makes clear that the total
number of cases reported per year as provided in the annual overviews differs from the total
numbers reported by the EU JTPF. Only for the years 2004 and 2011 do these figures match.
There is, however, no explanation for the discrepancies. The reporting standards are unclear in
that they do not provide for a clear picture of the actual number of pending cases. The conclusions
already drawn for the period 1995-1999 apply here as well.
4.4.2.3 Period 2012 onwards
As from 2012 new reporting rules apply, providing for a more detailed insight in the EU
Arbitration Convention’s functioning, as they require an overview of the period it takes for a
request actually to be referred to the mutual agreement procedure, the number of cases accepted
and rejected, the number of pending cases in total, and those cases pending longer than the twoyear deadline under the mutual agreement procedure. As to this latter issue, the overview also
provides the reasons for delay. This is an improvement of the reporting standards. However,
unlike for the 2000-2011 reporting period the published statistics no longer include the number of
pending cases specified according to the years in which the request was submitted, but only
provide a compilation of all pending cases at the end of the calendar year. It thus no longer
provides an insight as to how long cases are actually pending. Last, only a few Member States
provided input for the category average cycle-period for cases. It is submitted that this is too little
to provide for sufficient input. While the new reporting rules do provide for more insight as
regards the EU Arbitration Convention’s functioning, they still lack sufficient detail to be able to
provide real valuable information so as to draw valuable conclusions on the convention’s
functioning.
4.4.2.4 Evaluation
The data published for the years 1995-2011 is quite sketchy. It merely provides for an insight how
many cases are dealt with under the EU Arbitration Convention, but does not go any further than
that. The data published by the Commission in its 2001 Study relating to the 1995-1999 period
provides somewhat more insight for that period than the data published by the EU JTPF covering
2000 up to 2011. The data for this latter period only tells us how many cases are brought under the
EU Arbitration Convention in a given year and how many were still pending in years thereafter.
Hence it only provides insight on the number of cases brought under the EU Arbitration
Convention and the length of the convention’s procedure in practice. The data, however, does not
provide input on reasons for delay, the number of cases accepted and rejected, the number of cases
referred to the arbitration procedure, etc. This omission has remedied since 2012, as from that year
on the published data includes more details (e.g. the number of cases pending longer than two
years and reasons for exceeding this deadline). However, as these new reporting rules no longer
provide for a total overview of pending cases, which also specify the number of pending cases per
year the requests were submitted, the actual timeframe within which cases are completed is no
longer discernable.
In conclusion, as the data collected only provides insight on how the convention functions in
general the data is insufficient to base valuable conclusions on the EU Arbitration Convention’s
functioning in detail. For example, the published data only provides insight into how many cases
are dealt with under the convention and whether this number is rising, or the number of requests
rejected. Despite the limited value of the published data, it is concluded that on a global level the
data makes clear that many cases are pending for longer than two-years under the mutual
agreement procedure and that these cases are not en masse referred to the arbitration procedure.
Clearly, there is a bottleneck in the procedures of the EU Arbitration Convention. Chapter 18
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discusses in more detail whether there is indeed a bottleneck in the convention’s procedural design
because of which cases are not referred to the arbitration procedure. As a last remark, it is
submitted that the quality of the collected data cannot be verified as there is no supervising
authority that registers all cases in a database, and checks and verifies all data submitted. It is
therefore uncertain whether the published data is correct and complete. This is another reason why
it is also difficult to base any substantial conclusions on the published data.
4.4.3 Analysis of the published data
4.4.3.1 Requests submitted under the EU Arbitration Convention
In its 2001 Study the Commission concluded that taxpayers rarely requested the application of the
EU Arbitration Convention in the period 1995-1999. It is submitted that this conclusion is indeed
supported by the published data. Table 4.1 shows that only 166 cases were submitted during the
convention’s initial running period, which is a relatively low number, as it may be expected that in
the then 15 Member States substantial more transfer pricing profit adjustments were imposed in
that period. 480 However, it must not be forgotten that the drafters of the EU Arbitration
Convention specifically chosen an initial five-year running period to gain experience on the
instrument of arbitration in international tax law. Given this factor and given that the EU
Arbitration Convention’s running period expired on December 31, 1999, it is logical that
taxpayers did not en masse submit requests for the application of the EU Arbitration Convention
during this period, in view of the severe risk that cases would not be completed prior to the expiry
of the convention’s initial running period. In that perspective, 166 submitted requests is not a too
low number for what was essentially a test period.
A similar picture emerges from the interim period 2000-2004, when the EU Arbitration
Convention was temporarily not in force. During this period the number of requests submitted was
low. However, from the date of the convention’s re-entry into force the number of cases under the
convention increased significantly. In 2005, 68 requests were submitted, which number more than
doubled in the year 2011. This increase can be explained by the fact that the convention is now in
force for (in principle) an indefinite period. Consequently, taxpayers faced no uncertainties as to
whether or not the convention would be applied in practice (as was the case during the interim
period).481 This increase can subsequently be explained by the fact that the EU JTPF worked on
improving the EU Arbitration Convention. As a result its procedures are now worked-out in more
detail, so that stakeholders have more guidance how the convention’s procedures are to be applied
in practice. The forum’s work also led to more public awareness of the convention and its
procedures. This may have acted as a self-fulfilling prophecy: more awareness leads to more
cases, which increases public awareness and may increase the number of requests submitted.482
Another factor that may illuminate why the number of cases has increased is that the economic
crisis may have caused – in the search for more revenue income – an increase in the number of tax
audits. This fits with the trend of states’ awareness and increased attention to transfer pricing.483
An increase in audits may subsequently have resulted in an increase in the number of profit
adjustments and thus possibly also in an increase of the number of requests for the application of
the EU Arbitration Convention. Conclusively, it is submitted that taxpayers more frequently make
use of the EU Arbitration Convention and that the number of requests for the application of this
convention has tended to increase.484 The following chart illustrates this:485
480
See also Editorial, IBM executive sees more use of Arbitration in wake of increase in transfer pricing audits, Tax Management
Transfer Pricing Report 1997/15, p. 470-471. In this article it was reported that during this initial running period there was an explosion
in the number of transfer pricing audits.
481
Djebali assumed that the increase in the number of cases was due to the re-entry into force of the EU Arbitration Convention in
2004. See Djebali 2012, par. 7.3. Although this is true, this does not clarify the increase in cases in the more recent years.
482
Also Altman 2005, par. 2.8.1.1, who observed that taxpayers feel generally more comfortable with the application of the EU
Arbitration Convention as more experience is gained with it.
483
The 1999 Ernst & Young Transfer Pricing Survey already pointed out that transfer pricing was the major concern of tax managers.
See Ernst-Young Survey: Transfer pricing 1999 global survey; practices, perceptions and trends for 2001 and beyond. See also
Monitoring overview and proposals (JTPF/018/2012/EN), November 2012, par. B2.
484
The Commission on double taxation within the EU does however, not reflect this increase of number of cases in the 2010 public
consultation. From a total of 290 cases of double taxation reported in that study, only 98 cases related to transfer pricing and 5 to the
attribution of profits to permanent establishments (which is also considered a transfer pricing discussion in as far as it concerns the
question how internal transactions should be rewarded). This implies that 35% of all cases reported related to transfer pricing. One
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One closing remark should be made in respect of these figures. Since 2010, the statistics of 27
Member States (excluding Croatia) are included in the published data. It may be argued that the
increase since this year may partially be due to the addition of 12 new Member States to these
data. It is submitted that this is not the case, as only a minor part of the pending cases is
attributable to these 12 new Member States. For example, the number of requests submitted in
2014 in these Member States was 23 out of a total of 277 requests submitted. Further, their total
number of pending cases on December 31, 2014 was 50 out of a total of 1,280 cases. The increase
in number of cases thus cannot solely be clarified by the addition of statistics from the 12 new
Member States, but follows from an autonomous increase in the application of the EU Arbitration
Convention in general.
4.4.3.2 Acceptance and rejection of cases
It is submitted that the published data do not provide much insight as to the number of requests
submitted for which access to the EU Arbitration Convention was denied. As will be discussed in
chapter 12, a submitted request is only referred to the mutual agreement procedure under the EU
Arbitration Convention if this request is: (i) considered well-founded by the Member State to
which the request was submitted and (ii) this Member State was unable to arrive unilaterally at a
satisfactory solution. Member States have full discretion not to refer a case to the mutual
agreement procedure. Whether and in how many cases access to the convention’s procedures was
actually denied, has only been made public for the years 1995-1999 and since 2012. To begin with
the 1995-1999 period, table 4.1 shows that of the total of 166 requests submitted, only in 4 cases
was access to the EU Arbitration Convention denied. This is approximately 2.5%, which is a
relatively low figure. The 2001 Study cited as reasons for denying access: a non-timely
submission, withdrawal by the taxpayer of the request submitted and non-inclusion of the case in
the EU Arbitration Convention’s scope of application.486 To conclude, the published data for the
1995-1999 period only demonstrates that most of the requests submitted are granted access to the
EU Arbitration Convention. Somewhat more insight can be distracted from the data published as
of 2012. As discussed in section 4.3.4.1.1 in 29 of the 589 requests submitted, access to the
convention’s procedures was denied. The reasons cited include a non-timely submission of the
request, and that the case is not included in the convention’s scope of application. It is submitted
that the statistics indicate that the number of cases for which access is denied is negligible. By
including the reasons for this denial, the statistics provide for valuable input on this subject.
Further, as is shown in table 4.5, the time between submission of a request and actual reference of
a case to the mutual agreement procedure is in almost all cases between 0 and 6 months. It is
should then expect that for these cases a request under the EU Arbitration Convention was submitted. The contrary, however, is that of
the total number of 179 requests submitted, only for 12 cases a request under the EU Arbitration Convention was submitted, whereas
for the remaining 101 cases a request under the relevant double tax convention was submitted. It is submitted that these numbers do not
match the annual statistics provided by the EU JTPF, which show an increase in number of cases brought under the EU Arbitration
Convention. Therefore, the outcome of the 2010 survey can be doubted on whether it reflect the correct numbers. See for a discussion
of the 2010 survey also Tropin, M.J., EU proposal would fine-tune arbitration, clarify Convention covers thin capitalization, Tax
Management Transfer Pricing Report 2009/9, p. 521 and di Cesare 2010, p. 281-282.
485
For the year 2014 the number of requests submitted is set at 277. See footnote 469 for an explanation.
486
Commission Staff Working Paper doc. SEC (2001) 1681 final, p. 270 and Annex 3, par. 3.2 and 5.
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submitted that this is also not an alarmingly long period. Hence almost all cases are relatively
quickly referred to the convention’s mutual agreement procedure, given the fact that the Member
State to which the request was submitted first must judge the request on its well-founded merits,
and subsequently whether it is itself able to arrive at a satisfactory solution.
To conclude, requests submitted are almost always allowed access to the procedures of the EU
Arbitration Convention, whereby such access is also granted rather quickly. The number of cases
in which access was denied is relatively low. The new reporting rules give valuable insight on the
reasons why requests were denied access. Further, from table 4.4 it can be seen that the penalty
clause of article 8 of the EU Arbitration Convention is seldom invoked as a reason not allowing
access to the convention’s procedures. However, some caution is necessary when drawing
conclusions in this respect. A taxpayer faced with a serious penalty, will probably not submit a
request for the convention’s application.487 The data published may therefore not tell the full tale,
as it is unknown in how many cases a serious penalty was actually imposed.
4.4.3.3 Number of pending cases
4.4.3.3.1 Validity of the reported pending cases
In its annual reporting, the EU JTPF already acknowledged that there was a discrepancy in the
number of reported pending cases. This follows from the fact that for each case at least two
Member States are involved in the case and they both thus have to confirm for each case whether
it is actually pending. In this respect, the EU JTPF defined in 2006 a case as pending:
‘As soon as the competent authority (CA) that receives a MAP request informs the CA of the
other Member State involved of the request, and generally until closing letters have been
exchanged’.488

Despite this common definition, the Member States in practice still hold different views on
whether or not a case is actually pending. The causes hereof may be:
•
•
•

Cases are considered closed in one Member State, but not in the other Member State
involved;
Cases that are referred to the mutual agreement procedure by one Member State, but not
considered as such by the other Member State involved; or
A Member State may report separate cases (e.g. dealings between multiple entities) as a
single case, whereas the other Member State may report each case separately.489

This discrepancy somewhat blurs the total overview of pending cases. For example, for year 2011
the discrepancy in total pending cases is 355 against 385. An analysis performed by the EU JTPF
showed that the number of discrepant cases reported steadily decreased since 2010 to 10% of the
total pending cases.490 It is submitted that this is not an alarming number, as it still provides a
good insight as to the total number of pending cases within a range. As of 2012, the discrepancy is
no longer reported. This, however, does not imply that any such discrepancy is no longer in
existence. For example, on December 31, 2012 the total number of pending cases was 738.
487

Also Commission Staff Working Paper doc. SEC (2001) 1681 final, p. 270 and Annex 3, par. 5.
Doc. JTPF/018/2012/EN, p. 3. France suggested in the past the following common criteria: ‘the competent authority will
acknowledge receipt of a taxpayer’s request to initiate a mutual agreement procedure within one month from the receipt of the request
and at the same time inform the competent authorities of the other Member State involved in the case attaching a copy of the
taxpayer’s request. The date on which such information is received by the competent authorities of the Member State should be applied
as the single criterion for including the case as ‘pending’ in the Forum’s tables. For cases which should no longer appear in the
tables, the relevant closure date should be the date on which the other competent authority receives the letter closing the mutual
agreement procedure sent by the competent authority of the first Member State. Where no such letter is sent, the date to be taken into
account should be that on which the joint committee hearing the case has closed it’. See French suggestions for the use of common
criteria to determine what should be considered as an ‘open case’ in the context of the AC (JTPF/032/BACK/2006/EN), September 5,
2006 and Summary record of the eighteen meeting of the EU Joint Transfer Pricing Forum (JTPF/001/REV1/2007/EN), December 8,
2006, par. 5.
489
Ibid par. B2.
490
Ibid. The EU JTPF argued that a reason for the decrease could be that preliminary statistics are sent to Member States prior to
publication, allowing Member States then to have the possibility to crosscheck their data.
488
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However, the opening inventory on January 1, 2013 was 851. This is a difference of 113 cases,
which is approximately 13%.
A second issue is that the total number of pending cases does not indicate whether or not cases are
pending for longer than two years under the mutual agreement procedure. The definition of a
pending case set out above shows that cases are considered pending as soon as a request received
for the application of the EU Arbitration Convention is passed on to the other competent authority
involved. It is submitted that this moment does not per se have to coincide with the starting-point
of the two-year deadline of the mutual agreement procedure. In other words, a case pending for
longer than two years does not necessarily imply that the case is also pending for longer than two
years under the mutual agreement procedure. Such insight is nevertheless important, because after
two years of negotiations under this procedure, the case must be referred to the arbitration
procedure.491 It is submitted that the new reporting rules have restored this omission and now
reflect the actual number of cases pending for longer than two years under the mutual agreement
procedure. The relevant data relating hereto are further discussed below.
To conclude, the new reporting rules offer more valuable insight in the total number of pending
cases, the number of cases pending for longer than two years under the mutual agreement
procedure, as well as reasons for delay. This is considered a good step forward. However, as noted
above, there is insufficient guarantee whether in fact this data is accurate and correct. The
discrepancy as to reported pending cases is still in existence. It is submitted that the absence of
complete, accurate and correct data causes this discrepancy and makes clear that there is a need
for a central registration organ to register new cases and keep track of all pending cases. As long
as Member States separately register and report the number of cases, discrepancies as to the
number of cases will remain to exist.
4.4.3.3.2 Completion time of pending cases
The published statistics demonstrate that not only is the number of requests submitted for
application of the EU Arbitration Convention increasing, but also the number of pending cases is
rising yearly. This can be illustrated by the following chart:
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Based on this chart it is submitted that if the rise in the number of pending cases per year-end
would match the number of requests submitted under the EU Arbitration Convention (less the
number of completed cases), this rise could be explained by organic growth. This, however, is not
the case, because the steady rise in the number of pending cases also follows from the fact that
cases are not completed within the given deadlines.492

491

This omission in the reporting standards was also the main ground of criticism by Italy and Germany.
See further Verlinden et al, who remarked that the increase in pending cases in 2012 as compared to 2011 can only partly be
clarified by the mismatch in cases initiated and completed. See Verlinden, I. et al, The 2012 statistics make it clear that tax controversy
and dispute resolution continue to be a major focus, Transfer Pricing International Journal 2013/11, p. 12.
492
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For the period 1995-1999 table 4.2 shows, first, that for 24 pending cases on December 31, 1999
the time to eliminate the occurred double taxation was far too long and by no means within the 36
months provided for in the EU Arbitration Convention.493 Apart from that, the reported data also
appears to be contradictory on which cases were still pending at what time.494 Second, and also
during the period 2000-2011, a substantial number of cases were pending for more than the
maximum of 36 months. For example, table 4.3 showed that three cases, for which a request was
submitted in 2000, were not resolved until 2009. The period to close these cases thus took
approximately 8 years. This is even longer for cases submitted in the period 2001-2004: some
cases were only resolved after 10 years or were still pending on December 31, 2012. It is
submitted that this is quite a disappointing number that justifies the conclusion that the EU
Arbitration Convention is not functioning as it supposed to. Whether this is also the case for more
recent years, is impossible to verify because since 2012 it is no longer possible to analyze how
long it takes for cases to be completed. More importantly, the total overview of pending cases
specified by year the case was initiated, is no longer published. Only the total number of pending
cases per year-end is now made public along with the number of cases pending for longer than
two years. This latter information, however, provides for valuable input. Of a total of 1,280
pending cases on December 31, 2014, 520 cases were pending longer than two years under the
mutual agreement procedure. At first sight this is a rather alarming number, since this is
approximately 41% of the total pending cases. If one looks at the specified reasons for delay, the
following becomes apparent:
•
•
•
•

For 29 cases there was no final tax assessment, by which the two-year deadline of the
mutual agreement procedure did not commence;495
For 98 cases domestic appeals procedures were pending, by which the computation of the
two-year deadline is stalled;
For 125 cases the two-year deadline was waived pursuant to article 7(4) of the EU
Arbitration Convention496 ; and
For 34 cases an agreement was already reached, but no closing letters had yet been
exchanged, so that the case was still theoretically considered to be pending.

If these cases are deducted from the total of 520 cases, then 234 cases remained pending longer
than two years under the mutual agreement procedure on December 31, 2014. It is submitted that
this is still a too high number, as it represents 18% of the total pending cases and this number has
doubled compared to the number in 2004. For 231 of these 234 cases, Member States cited other
reasons as reasons for delay.497 If these reasons are analyzed, it can be concluded that there are
actually no valid reasons why cases were not referred to the arbitration procedure. Germany is the
sole Member State that explained what the other reasons were: (i) requesting of additional
information (10 cases), (ii) no issuance of position papers or insufficient resources available (66
cases) and (iii) the case was almost resolved (12 cases). Similar arguments were put forward for
delays as regards the period 1995-1999. For this period also the following additional arguments
were mentioned: (i) lack of information, (ii) insufficient recourses available, (iii) financial
importance of the case, or (iv) the complexity of the case. It is submitted that these reasons for
delay are caused by a lack of effort or organization by the Member States concerned and such
delay should not be at the taxpayer’s expense. Pursuant to article 7(1) of the EU Arbitration
Convention Member States are obliged to refer cases to the arbitration procedure if they do not
493

On December 31, 2005 these 24 cases were already pending for more than five years. For one case this was even more than nine
years.
494
For example, on December 31, 2006 there were still 4 remaining cases pending out of the 24. These cases were between Belgium
and France, Germany and Poland, Spain and France, and between Spain and the United Kingdom. By December 31, 2007 of these 4
cases there were still 2 pending. Curiously, one case was between Belgium and France, and one between Belgium and Germany. This
latter case, however, was not reported as still being pending on December 31, 2006.
495
As will be discussed in section 13.2, pursuant to paragraph 7.6(b) of the Code of Conduct the two-year deadline of the mutual
agreement procedure commences on the date: (i) of the tax assessment including the profit adjustment, or (ii) on which the minimal
information as defined in paragraph 7.6(a) of the Code of Conduct is submitted.
496
Pursuant to article 7(4) of the EU Arbitration Convention the Member States involved may mutually agree to extend the two-year
deadline of the mutual agreement procedure, but only if the taxpayer agrees therewith. See section 13.3.
497
See section 4.3.4.2.
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reach an agreement under the mutual agreement procedure within two years. Consequently, the
234 remaining cases should actually have been referred to the arbitration procedure. By not doing
so, the Member States have not acted in compliance with the convention’s procedures and
obligations, whereas they legally and politically committed themselves to do so.
In sum, the analysis of the data publishes indicates that for a substantial number of cases the
convention’s deadlines are not met and that double taxation is only eliminated after a very long
time and by no means within the 36-month period required by the EU Arbitration Convention.498
The Commission therefore correctly concluded in its 2001 Study that the convention does not
function as it is supposed to. Business representatives within the EU JTPF also expressed the view
that resolving transfer pricing disputes under the EU Arbitration Convention still takes too long,
and for that reason taxpayers are often inclined to accept double taxation, so as to avoid lengthy
and costly (dispute settlement) procedures.499 This is reinforced by an overview provided by the
EU JTPF, which shows that the absolute number of cases pending for longer than two years is
rising (although relatively (in percentage terms) the number of cases remains stable).500 Needless
to say these figures are not encouraging.
4.4.3.4 Reference of cases to the arbitration procedure
Whatever the correct number of cases pending for longer than two years may be, it is submitted
that the analysis in the preceding section makes it sufficiently clear that there is still a substantial
number of cases that should have been referred to the arbitration procedure. Even if not all cases
pending for longer than two years are eligible for arbitration, the remaining number is still
substantial. It is therefore disappointing that only a few cases actually reached the arbitration
phase. The 2012 and 2013 statistics report that a number of cases have been referred to the
arbitration procedure, but prior to 2012 there were only 5 publicly known cases referred to
arbitration.501 In the 1995-1999 period no single case was actually referred to the arbitration
procedure, despite the fact that three cases were reported as having been so referred, and despite
the fact that in at least 24 cases an advisory commission should have been established.502 It is
submitted that this is a disappointing performance and makes clear that on this point the EU
Arbitration Convention does not function as it was supposed to. Sufficient cases were eligible for
arbitration, but only a negligible number of cases were actually referred to the arbitration
procedure. Conclusively, the data published shows that there is a bottleneck in the transfer of
cases from the mutual agreement procedure to the arbitration procedure. Chapters 13 and 14
discuss the functioning of these procedures in detail, so as to make clear what the precise
bottlenecks are. The relevant conclusions relating on this matter are included in chapter 17.
4.5 Evaluation and concluding remarks
This chapter provided for an in-depth analysis of the number of cases handled under the EU
Arbitration Convention in the period 1995-2014. The general trend that can be distinguished is
that the number of cases for which taxpayers seek elimination of double taxation under the
convention’s procedures is steadily rising, especially since 2004, the year in which the EU
Arbitration Convention re-entered into force for in principle an indefinite period. Moreover, the
498
See also Commission communication doc. COM (2007) 71 final, par. 28. See also Monitoring process on the EU Arbitration
Convention and EU Transfer pricing Documentation feedback on achievements of the EU JTPF by the business community
(JTPF/020/BACK/2007/EN), October 16, 2007, p. 2-4. See further Hinnekens 2010, p. 109-110.
499
Doc. JTPF/015/2012/EN, par. 5 and doc. JTPF/021/REV1/2012/EN, par. 5. See also Di Cesare 2010, 281-282; Stappen Van, D.,
The EU JTPF celebrated its 10th anniversary with a report on CCAs and by obtaining continued support from the Council, Transfer
Pricing International Journal 2013/1, p. 22; and Stappen Van, D., The EU JTPF continues to seek pragmatic, non-legislative solutions,
Transfer Pricing International Journal 2014/1, p. 21.
500
See also doc. JTPF/018/2012/EN, November 2012, par. B2.
501
This concerned inter alia cases between France and Italy (the Electrolux case) and between France and Germany. See, further, Lodin
2014, p. 173. See also Altman 2005, par. 1.3.2.3.3.
502
Commission Staff Working Paper SEC (2001) 1681 final, p. 272 and Annex 3, para. 2 and 3.4. The Commission addressed that this
number was only reported by France and not confirmed by any other Member State. The Commission, however, clarified that this
difference may have been caused because the other involved Member State(s) did not yet receive information by the French authorities
that the case is referred to the arbitration procedure. In fact, in 2 of the 3 reported cases, the other involved Member States considered
that it was still worthwhile pursuing the mutual agreement procedure and/or that the EU Arbitration Convention could no longer be
applied, as it ran out of force on January 1, 2000.
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number of pending cases is also steadily increasing, with 1,280 pending cases at the end of 2014.
Such an increase would be justified if it were equal to the increase in requests submitted or if it
were due to the accession of the newer Member States to the EU Arbitration Convention. This,
however, is not the case, as more than 90% of the pending cases are attributable to the ‘old’ 15
Member States.
What can be learned from the published statistics? The data provided is detailed enough to draw
any significant conclusions.503 It is true that only since 2012 are more detailed statistics published,
but still the data remains pretty sketchy. Unlike the conclusions of the EU JTPF – namely that the
new reporting rules provide for a more complete and balanced picture of the overall increasing
number of cases – it is submitted that due to the absence of a supervising organ that registers and
manages all data, the full picture is still not visible.504 Although, as of 2012 more insight has been
provided, the verdict must be that this insight is still insufficient to function as a solid basis for
drawing any conclusions as regards functioning of the EU Arbitration Convention. In the literature
authors argued that the number of cases dealt with under the EU Arbitration Convention indicates
that arbitration is not necessary, because most cases are actually resolved during the mutual
agreement procedure.505 In other words, the possible threat of arbitration is already sufficient to
persuade Member States resolve cases swiftly. These authors concluded that the absence of
arbitration cases does not, however, imply that the EU Arbitration Convention has failed to serve
its purpose.506 In theory this view is correct, but practice demonstrates that the EU Arbitration
Convention does not guarantee a more timely solution. It is true that under the convention most of
the cases are not pending for as long as ten years and are eventually resolved. This may lead to the
conclusion that the threat of arbitration indeed encourages Member States to resolve their cases
503

I refer to the dissertation of Altman, who performed an empirical analysis on the use of the mutual agreement procedure and
arbitration procedure under inter alia the EU Arbitration Convention. His main conclusion was that the data presented by states or
international organizations are incomplete and insufficient to provide valuable input.
504
Doc. JTPF/018/2012/EN, par. B3. Also doc. JTPF/005/2013/EN, par. 6(iv).
505
For example Runge mentioned that the existence of the EU Arbitration Convention places greater pressure on competent authorities
to reach an agreement, and thus the actual arbitration procedure is unlikely to be applied in practice. See Runge, B.R., The German
view of the prevention and settlement of international disputes on tax law, Intertax 1997/1, p. 6. Similar opinions are expressed by inter
alia Fox, J., European Community Tax Directives, International Tax Journal 1991/2, p. 50; Bricker 1998, p. 107; Thömmes 1998, p.
268; Editorial, Revenue reports 11 completed APA’s Eighty two competent authority requests, Tax Management Transfer Pricing
Report 1998/17, p. 621; Editorial, Aide says OECD actively considering guidelines for transfer pricing arbitration, Tax Management
Transfer Pricing Report 1999/13, p. 586-587; Haigh, R., Competent authority processes under double taxation treaties, Tax Planning
International European Union Focus 2001/7, p. 8; ICC Commission on Taxation, Arbitration in international tax matters, May 3, 2000,
p. 3; Raad Van, K., International coordination of tax treaty interpretation and application, Intertax 2001/6, p. 216; Haigh, R.,
Competent authority process, Tax Planning International Transfer Pricing 2001/9, p. 16; United Nations, Report of the Ad Hoc Group
of Experts on International Cooperation in Tax Matters on the work of its tenth meeting, June 21, 2002, par. 29; Tillinghast, D.R.,
Issues in the implementation of the arbitration of disputes arising under income tax treaties, Bulletin for International Taxation March
2002, p. 91; Ellis 2002, p. 100; Runge, B.R., Mutual agreement procedure and the role of the taxpayer, International Transfer Pricing
Journal January/February 2002, p. 20; Groen, G., Arbitration in bilateral tax treaties, Intertax 2002/1, p. 13; Schwarz 2002, p. 412 and
2001, par. 28-500; Editorial, Financial executives urge US to add mandatory, binding arbitration to treaties, Tax Management
Transfer Pricing Report 2002/20, p. 850; Mortier 2002, p. 58; Vermeend, Kogels & Mees 2002, p. 334; Rodriguez 2003, par. 81;
Joseph 2003, p. 56; Confederation Fiscale Europeenne, Questionnaire for Business on Procedures for Resolving International Tax
Disputes, Brussels, September 12, 2003, p. 2; Züger 2003, p. 30-31; Bassler, J., Settlement of disputes in Germany tax treaty law in:
Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Kluwer Law International 2003, p. 251; Editorial, UK competent
authority sees more MAP guidance this year, notes rise in cases with European nations, decline in US cases, Tax Management
Transfer Pricing Report 2003/21, p. 934; Haigh, R., Arbitration of tax disputes: an issue whose time has come, Tax Planning
International Transfer Pricing 2003/8, p. 8; Huibregtse & Offermans 2004, p. 80-81; Aoyama, K., Mutual agreement procedure:
addressing new challenges in transfer pricing, Tax Notes International August 16, 2004, p. 655; Haase, F., International tax law and
arbitration awards within the OECD, Tax Planning International Review 2004/12, p. 21; De Hert 2005, p. 50; Turner 2005, p. 12311232. Markham 2005/2, p. 72 and 2005, p. 225; Turner 2005, p. 1231-1232; Altman 2005, par. 1.2.2.1.3; Herksen van, M. & Oghigian,
H., Ending the flaws in double tax treaties, International Tax Review March-April 2008, p. 16; Coombes, R., How to get the right
result through MAP, International Tax Review October 2008, p. 17; Alt, H. & Sassevile, J., 2008 OECD Model: the new arbitration
provision, Bulletin for international taxation May/June 2009, p. 215; Morris, E., International dispute resolution: myths of competent
authority revised, Tax Planning International Transfer Pricing 2009/6, p.11; Kofler, G. & Thiel Van, S., The ‘Authorized OECD
approach’ and EU tax law, European Taxation August 2011, p. 332; Helminen 2012, par. 5.4.1.1; Lodin 2014, p. 175; and Kollman, J.,
Koch, P., Majdanska. A & Turcan, L., Arbitration in international tax matters, Tax Notes International March 30, 2015, p. 1191. Also
OECD, Improving the Process for Resolving International Tax Disputes, Paris, July, 27, 2004, par. 130; Dutch parliamentary
document: Kamerstukken II 1997-1998 – 25 087 no. 4, par. 3.4 and HRMC, Statement of Practice SP 1/11, January 30, 2012, par. 48.
506
For example, the Netherlands State Secretary of Finance emphasized that the main purpose for including an arbitration clause in
double tax conventions is to ensure that a mutual agreement is eventually reached. See Dutch parliamentary document: Kamerstukken
II 1997-1998 – 25 087 no. 4, par. 3.4. See in similar wording Verlinden & Haupt 2015, p. 280, arguing that the threat of arbitration
appears to incentivize competent authorities to reach an agreement during the mutual agreement procedure, which in their view appears
to be in line with the spirit of the EU Arbitration Convention.
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during the mutual agreement procedure. However, a significant number of cases are not settled
within the deadlines laid down in the convention. As has been seen in this chapter, at the end of
2014 a total of 234 cases were pending under the mutual agreement procedure for longer than two
years and should have been referred to the arbitration procedure.507 As this is a rather substantial
number of cases, the conclusion is justified that the EU Arbitration Convention actually fails to
serve its principal objective. In 1998 Bricker concluded that the convention is an efficient
incentive for administrations to reach mutual agreements within a reasonable timeframe.508 That
may have been true at that time, but over the years this picture has dramatically changed, as it
often takes much longer than the promised 36 months to have double taxation eliminated.509 The
Commission and the EU JTPF arrived at a similar conclusion and opined that due to the number
of outstanding cases, the convention is not eliminating double taxation as it supposed to.510
In conclusion, the published data is inadequate as a basis for valuable input to draw conclusions
on the EU Arbitration Convention’s functioning.511 What can be said is that due to the large
number of pending cases for longer than two years the EU Arbitration Convention is unable to
live up to its expectations. Despite what is concluded in the literature, many cases are not resolved
within the given timeframe. The threat of arbitration thus does not actually act as deterrent so that
cases are swiftly resolved. Rather, the transfer of cases from the mutual agreement procedure to
the arbitration procedure is problematic and negatively affects the effective and efficient
functioning of the convention.

507

See also Rodriquez in Kollman et al 2015, p. 119. Rodriquez working at the Commission, during a conference of the Vienna
University on international tax arbitration on January 19-20, 2015, who mentioned that 40% of the cases brought under the EU
Arbitration Convention are not solved within the ‘promised’ 3½ year period.
508
Bricker 1998, p. 107.
509
See also Tropin, M.J., Double tax relief should be denied only if serious fraud involved, EU forum says, Tax Management Transfer
Pricing Report 2008/1, p. 17-18; Tropin 2009/9, p. 521; Morris 2009, p. 11; and Damsma 2010, p. 39-40. See further Morris 2009/6, p.
11, who argued that because of the high number of pending cases for longer than two-years, EU Arbitration Convention’s guarantee of
double taxation within a time-limited period proved worthless.
510
Commission communication doc. COM (2007) 71 final, par. 28; doc. JTPF/020/BACK/2007/EN, p. 2-4; doc. JTPF/015/2012/EN,
par. 5 and doc. JTPF/021/REV1/2012/EN, par 5. However, in its 2015-2019 work program the EU JTPF concludes that the statistics
point out that the EU Arbitration Convention works in the vast majority of cases. See JTPF program of work 2015-2019
(JTPF/005/final/2015/EN), August 2015, par. 3.4.2. Further, the summary record of EU JTPF’s June 2015 meeting learns business
representatives and Member States hold different views on what can be learned from the statistics. The business representatives
stressed that the number of cases pending for longer than 2 years is an issue of concern. Member States mentioned that these delays are
caused by building up capacities to address an increasing caseload. See Summary record of the forty fourth meeting of the EU JTPF
(JTPF/017/2015/EN), October 2015, par. 6.
511
For a similar opinion see Djebali 2002, par. 7.3. Djebali also concluded that the number of cases actually referred to the arbitration
procedure is disappointing given the number of pending cases longer than two-years, but also mentioned that it is uncertain what the
clarification hereof is.
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Part II
Governance

Amsterdam, June 2016

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

5. Legal status

5.1 Chapter overview
The Member States concluded the EU Arbitration Convention on the basis of the then article 220
EEC. An important question is just what is the convention’s legal status? This determines to a
large extent the taxpayer’s legal protection under the convention’s procedures in terms of legal
enforcement of obligations arising from the convention. The EU Arbitration Convention’s legal
status is also important in light of the convention’s governance, because this legal status
determines which parties administer the convention and also which parties are (from a legal
perspective) involved in the governance. This subject closely relates to the first research subquestion discussed in section 0.5. This sub-question reads as follows:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the EU
Arbitration Convention’s legal status and the associated competences, and does this governance
adhere to the principles of effectiveness and efficiency?

In order to be able to answer this first sub-question, it is first important to determine the legal
status of the EU Arbitration Convention. The analysis in this chapter constitutes preparatory work
for the analysis of the convention’s governance in chapter 7. This chapter therefore deals with the
following question:
‘What is the legal status of the EU Arbitration Convention, the Code of Conduct, the Accession
Conventions and Accession Decisions’?

To this end this chapter discusses whether the EU Arbitration Convention was lawfully concluded
and what its legal status is. This question in essence boils down to whether the EU Arbitration
Convention is part of the acquis communautaire, or has a close connection with it, or is an
ordinary agreement under public international law. The discussion also deals with the related
questions of the legal status of the Accession Conventions, the Prolongation Protocol, the
Accession Decisions, and the Code of Conduct. The outcome of the analysis of this chapter is
evaluated in the last section of this chapter on the basis of which also conclusions are drawn.
These conclusions constitute the basis for analyzing the governance of the EU Arbitration
Convention and thus play a role in answering the first sub-research question in chapter 8. For
background purposes of the discussions further on in this chapter, the general principles for
adopting EU law in respect of direct taxation are discussed first.
5.2 The constitutional framework for eliminating double taxation within the Internal
Market
5.2.1 General considerations
When the Member States signed the EU Arbitration Convention in 1990, two articles of the EEC
Treaty were relevant in adoption of measures relating to direct taxation: articles 100512 and 220
EEC.513 The EU Arbitration Convention was concluded on the basis of article 220 EEC, even
though at that time a Commission proposal for an Arbitration Directive – on the basis of article
512
Article 100 EEC Treaty became article 100 EC through the Treaty of Maastricht and was renumbered to article 94 EC in 1997 by
the Treaty of Amsterdam (the ‘Treaty of Amsterdam’). Article 94 EC was subsequently renumbered to article 115 TFEU in 2009 on
the entry into force of the TFEU. The numbering applicable at the appropriate time is used in this chapter. The term EU Arbitration
Convention is used rather than the terms EEC or EC Arbitration Convention, as this is simpler to follow.
513
Article 220 EEC Treaty became article 220 EC through the Treaty of Maastricht and was renumbered to article 293 EC on the entry
into force of the Treaty of Amsterdam. Article 293 EC was repealed in 2009 on the entry into force of the Treaty of Lisbon. Because
of this repeal, reference is still made to article 220 EEC, article 220 EC or article 293 EC as appropriate. The wording remained
unchanged in all three constellations.
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100 EC – was still pending before the Council. As input for the discussion on and analysis of the
EU Arbitration Convention’s legal status, both articles are discussed in this section.
5.2.2 Adoption of Directives – Article 100 EEC and its successor provisions
5.2.2.1 Starting point: article 100 EEC and developments in harmonization
The primary rules for adopting legal measures at Community level were laid down in Chapter 3 of
Title I of Part Three of the EEC Treaty. Article 100 EEC provided that:
‘The Council shall, acting unanimously on a proposal from the Commission, issue directives for
the approximation of such provisions laid down by law, regulation or administrative action in
Member States as directly affect the establishment or functioning of the common market.
The European Parliament and the Economic and Social Committee shall be consulted in the case of
directives whose implementation would, in one or more Member States, involve the amendment of
legislation’. [Emphasis added]

Legislative power rested firmly in the hands of the Council, which had to act unanimously,
although the initiative to propose such directives was the prerogative of the Commission. When
the Single European Act entered into force on July 1, 1987, a lighter approach was made possible
in the new Article 100a EEC. The wording of Article 100a(1) permitted the Council:
‘Acting by a qualified majority, on a proposal from the Commission in cooperation with the
European Parliament and after consulting the Economic and Social Committee, to adopt the
measures for approximation of the provisions laid down by law, regulation or administrative action
in Member States which have as their object the establishment and functioning of the internal
market’.

It will be immediately apparent that this procedure was on the one hand more supple than that of
Article 100 EEC, requiring only a qualified majority of votes in the Council (the Community
method of decision-making), as opposed to unanimity (the traditional intergovernmental method
of decision-making), and making it also possible to use regulations and decisions rather than
merely directives.514 On the other hand, a greater say was allocated to the European Parliament.
The objective of harmonization was also different: article 100 EEC concerned provisions directly
affecting the establishment or functioning of the common market, whereas article 100a EEC was
aimed at provisions having as their object the establishment and functioning of the internal
market. 515 However, from the point of view of tax law, there was no improvement, as the
provisions of article 100a(1) were declared inapplicable to fiscal measures by virtue of article
100a(2).516 With the disappearance of the common market as a term through the changes made by
the Treaty of Lisbon, both the present article 114 TFEU, which contains the present version of the
more supple harmonization regime, and the present article 115 TFEU refer to the internal market
rather than the common market. Apart from the differences in procedure, they also retain a
slightly different purpose. Article 114(1) TFEU confers power on the European Parliament and
the Council to:
‘To adopt the measures for the approximation of the provisions laid down by law, regulation or
administrative action in Member States which have as their object the establishment and
functioning of the internal market’.

With respect to the adoption of fiscal measures on a EU level, article 114(2) TFEU (like its
predecessors) stipulates that the basic rule of article 114(1) is not applicable to fiscal measures.
514
Regulations, directives and decisions have various forms of binding effect; recommendations and opinions do not: article 189 EEC,
subsequently article 189 EC, then article 249 EC, see now article 288 TFEU. See also Rodriguez 2003, par. 7.
515
See further Gormley, L.W., The Internal Market: History and Evolution, in: Nic Shuibhne, N, Regulating the Internal Market,
Edward Elgar Publishing 2006, p. 14-28.
516
Article 100a EEC became article 100a EC on the entry into force of the Treaty of Maastricht and was duly renumbered by the
Treaty of Amsterdam to become article 95 EC. Article 95 EC was renumbered to become article 114 TFEU when the Treaty of Lisbon
entered into force.
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Thus no measures relating to the elimination of double taxation may be adopted on the basis of
article 114 TFEU.517 As regards the harmonization of indirect taxes, a special provision is set out
in article 113 TFEU.518 For direct taxation, however, no such provision is to be found in the
TFEU (just as in the earlier Treaties). Consequently, measures in the field of direct taxation can
only be adopted on the basis of article 115 TFEU. This article is discussed below.
5.2.2.2 Directives in the field of taxation: articles 113 and 115 TFEU
Article 115 TFEU stipulates that:
‘The Council shall, acting unanimously in accordance with a special legislative procedure and
after consulting the European Parliament and the Economic and Social Committee, issue directives
for the approximation of such laws, regulations or administrative provisions of the Member
States as directly affect the establishment or functioning of the internal market’. [Emphasis
added]

Article 115 TFEU thus requires for the adoption of harmonization measures consultation of the
European Parliament and the Economic and Social Committee as well as a unanimous vote in the
Council. Although strangely enough article 115 TFEU is silent on the point, its predecessor
provisions indicate that the Commission submits proposals for directives. It is logical that the
Commission should continue to present proposals, as it is the executive body of the EU and as
such responsible for proposing legislative measures.519 The legislative power of the EU in the field
of taxation still lies firmly in the hands of the Council, as this is the sole EU institution that can
adopt these directives.
Pursuant to article 115 TFEU the sole possible legal form of measures in the field of direct
taxation is a directive. However, as that article does not specifically refer to direct taxation and is
not included in the chapter regarding taxation measures, the question remains whether article 115
TFEU provides a sufficient legal basis to adopt measures in the field of direct taxation. This
question has also been raised in the literature.520 It is submitted that the answer is to be found in
the last part of article 115 TFEU, which stipulates that the Council is allowed to act if measures
are necessary ‘for the establishment or functioning of the internal market’. This must also cover
measures in the field of direct taxation, as they are not excluded from the scope of article 115
TFEU, just as they were not excluded from the scope of its predecessor provisions.521 Practice also
shows that article 115 TFEU and its predecessors constitute a sufficient legal basis for adoption of
measures in the field of direct taxation: the Parent–Subsidiary Directive and the Merger Directive
are good examples. Thus, if at a EU level action is to be taken in the field of direct taxation (e.g.
the elimination of double taxation), this action should be in the form of a directive, now on the
basis of article 115 TFEU.522

517
See also Weber, D., Traditional and alternative routes to European Tax Integration, IBFD Amsterdam 2010, p. 2. Weber submitted
that the exclusion not only concerned all areas of taxation, but also all aspects of taxation. In respect of the precursors of article 114
TFEU see also Pistone 2002, p. 59 and De Graaf 2004, p. 94.
518
Originally article 99 EEC, which became article 99 EC through the Treaty of Maastricht and was renumbered to article 93 EC by the
Treaty of Amsterdam. It was renumbered to article 113 TFEU by the Treaty of Lisbon.
519
See also the editorial remarks in Intertax, which state that in case of ‘approximation Directives (…) the Council must act
unanimously on a proposal from the EU Commission’. See also, Editorial, Tax harmonization in the Community I; Information report
of the section for economic and financial questions of the economic and social committee on tax harmonization, Intertax 1978/10, p.
390. White 1978, p. 85-86, argued that the Commission is the Community’s executive agency, the main task of which is to draw-up
proposals for legislation. It is, however, submitted that the fact that article 115 TFEU, unlike its predecessors, does not spell out
anymore that the Commission has a monopoly on issuing proposals in this field does not affect the procedure that is followed in
practice.
In
practice
it
is
still
the
Commission
that
issues
legislative
proposals.
See
also
http://www.consilium.europa.eu/council?lang=en.
520
See for example Andriesse 1991, p. 180.
521
See also Lehner 2000, p. 467 and Helminen 2012, par 1.4.2.1.
522
See also Kuile Ter, B.H., Enige aspecten van belastingharmonisatie, Preadvies NOB Vennootschapsbelastingrecht, IBFD
Amsterdam 1991, p. 204-205 and 1991/10, par. 3; Urtz, C., The elimination of double taxation within the European Union and between
Member States and non-Member States – Multilateral treaty or directive? in Lang, M., Multilateral tax treaties: new developments in
international tax law, Kluwer Law International 1998, p. 110 and 112; Pistone 2002, p. 58; De Graaf 2004, p. 51; and Burgers, I.J.J. et
al, Wegwijs in het Internationaal en Europees Belastingrecht, SDU Uitgevers 2013, p. 467.
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5.2.2.3 Legal status of directives under EU law
Directives are very special instruments in EU law: article 288 TFEU provides that:
‘A directive shall be binding, as to the result to be achieved, upon each Member State to which it
is addressed, but shall leave to the national authorities the choice of form and methods’. 523
[Emphasis added]
Directives are a form of secondary EU law and are binding on Member States, who are obliged to
transpose the provisions of directives into their domestic legislation in order to ensure its full
application as regards its aim and purpose.524 Even though the choice of form and methods is left
up to the Member States, they must transpose directives by means that offer legal certainty, thus
administrative circulars, or notes, or practice directions, will not be sufficient.525 In that regard,
directives may have direct effect in that nationals of Member States (individuals and legal entities)
may be able to rely on them against the national authorities in certain circumstances.526 These
nationals, and indeed others if the rights are not linked to the nationality of a Member State, can
thus enforce compliance with the provisions of the directives in front of domestic courts. This is
particularly necessary if a directive has not been transposed into national law on time or has been
incorrectly transposed in national law; if the directive has been correctly transposed the rights
flow from the relevant provisions of national law without any problem. The ECJ has also stated
that national courts are obliged, so far as possible, to interpret their national law in conformity
with a directive, irrespective of whether the national law or rule is designed to transpose the
directive; this duty also extends to measures adopted before or after the directive.527 With respect
to the relationship between directives and double tax conventions between Member States, it is
submitted that a directive takes precedence over these double tax conventions in so far as the
content of the directive overlaps with their content.528
Had the Council adopted the proposed Arbitration Directive, it would have become part of EU law
and, in so far as it conferred rights upon them, could have been enforced by taxpayers in front of
their national courts and tribunals. Further, references could have been made by national courts for
a preliminary ruling under (then) article 177 EEC. The Commission could, under the then article
169 EEC, have initiated infringement proceedings at the ECJ in the event of non-compliance with
the directive’s provisions.
5.2.3 Other possible measures in the field of direct taxation: former article 220 EEC
5.2.3.1 General considerations
As observed in section 5.2.2, neither the TFEU nor its predecessors included a special provision in
respect of harmonization of direct taxation within the EU. The EEC Treaty only included one
provision that made reference to direct taxation; article 220 EEC.529 This provision dealt inter alia
with the elimination of double taxation within the EU and read so far as relevant, as follows:
523
Article 288 TFEU has its origin in article 189 EEC, which became article 189 EC through the Treaty of Maastricht, and was
renumbered to article 249 EC in 1997 on the entry into force of the Treaty of Amsterdam. Article 249 EC was renumbered to article
288 TFEU as a result of the Treaty of Lisbon.
524
See inter alia also the ECJ judgments of June 17, 1999 in Case C-336/97 Commission v. Italy [1999] ECR I-3771, par. 19; of March
8, 2001 in Case C-97/00 Commission v. France [2001] ECR I-2053, par. 9; of May 7, 2002 in Case C-478/99 Commission v. Sweden
2002] ECR I-4147, par. 15; of June 26, 2003 in Case C-233/00 Commission v. France [2003] ECR I-6625, par. 75; of March 10, 2005
in Case C-531/03 Commission v. Germany unpublished, ECLI:EU:C:2005:159, par. 16; and of June 16, 2005 in Case C-456/03
Commission v. Italy [2005] ECR I-5335, par. 50. In this, directives differ substantially from regulations, which are directly applicable,
requiring no transposition.
525
See e.g. the ECJ judgments of March 1, 1983 in Case 300/81 Commission v. Italy [1983] ECR 449, par. 10 and of December 2,
1986 in Case 239/85 Commission v. Belgium [1986] ECR 3645, par. 7.
526
In its judgment of December 4, 1974 in Case 41/74 Van Duyn v. Home Office [1974] ECR 1337 , par. 12-15, the ECJ ruled that the
provisions of a directive have direct effect under EU law insofar as its provisions are unconditional and sufficiently clear and precise.
See also e.g. the ECJ judgment of January 19, 1982 in Case 8/81 Becker v Finanzamt Münster-Innenstadt [1982] ECR 53, par. 22-25.
527
See e.g. the ECJ judgment of 14 July 1994 in Case C-91/92 Faccini Dori v Recreb Srl [1994] ECR I-3325, par. 26. If interpretation
cannot help, recourse may be had to an action against the State for damages. Ibid par. 27-29.
528
See also Commissioner Tugendhat: ‘by virtue of the principle of primacy of Community law, those [HMP: in this case the Mutual
Assistance Directive] rules replace the clauses in the bilateral agreements concerning double taxation concluded between the Member
States’. See answers of the Commission on questions of member of the European Parliament Theobald-Paoli of April 5, 1982 (No.
224/82) – (C 156/33), OJ EC of June 21, 1982. See further Hinnekens 1994, p. 155 and 160-161.
529
See also Commission Communication doc. COM (2006) 823 final, par. 2.2.
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‘Member States shall, in so far as necessary, engage in negotiations with each other with a view to
ensuring for the benefit of their nationals (…) the elimination of double taxation within the
Community’.

Article 220 EEC was, however, not included in the heart of the EC Treaty, unlike the provisions
on harmonization through the adoption of legislative measures such as directives, but instead it
was located in the General and Final Provisions. Its successor, article 293 EC was deemed
superfluous, and disappeared on the coming into force of the TFEU.530
As the EU Arbitration Convention was concluded on the basis of article 220 EEC and because this
article is important for the analysis of the convention’s legal status, the content and scope of this
article is discussed in more detail in this section. Several questions can be put forward in relation
hereto. Although at first sight the text of article 220 EEC is quite clear, the inclusion of the
(undefined) terms ‘shall’, ‘insofar as necessary’ and ‘with each other’ has led to many
discussions and different opinions in the literature. For example, does the article, more specifically
the term ‘shall’, concern a loose obligation to enter into negotiations or does it put a real
obligation on Member States actually to achieve the elimination of double taxation within the EU?
Further, how should the words ‘so far as necessary’ and ‘with each other’ be interpreted? With
respect to these questions, article 220 EEC is discussed in the subsequent sections in multiple
ways. First, its scope of application is discussed, looking at: (i) whether article 220 EEC has direct
effect so that individuals can derive any rights from that article and (ii) whether it is possible to
enforce compliance with the obligation laid down in that article. Second, the content of article 220
EEC is analyzed: does it concern the conclusion of bilateral double tax conventions, the
conclusion of a multilateral convention between Member States or perhaps even the conclusion of
a European Model Tax Convention? Finally, the discussion turns to how far the negotiation
obligation of article 220 EEC goes: is it a mere pactum de negotiando or an obligation to achieve
a certain result? The repeal of its successor, article 293 EC, is not further discussed in this section,
since the repeal itself has no impact on the EU Arbitration Convention’s legal status.
5.2.3.2 Enforcement of compliance by Member States with the obligations laid down article 220
EEC
5.2.3.2.1 No direct effect of 220 EEC
Already in 1985 the ECJ provided clarity on the scope of article 220 EEC in Mutsch.531Although
that case itself did not relate to direct taxation, but to another measure referred to in article 220
EEC, the judgment is of importance for direct taxation as well; the ECJ ruled that:
‘It must be pointed out that article 220 (…) is not intended to lay down a legal rule directly
applicable as such, but merely defines a number of matters on which the Member States are to
enter into negotiations with each other ‘so far as is necessary’. Its only effect is to define as an
objective (…)’. [Emphasis added]

In Mund & Vester the ECJ reaffirmed its ruling in Mutsch, emphasizing that article 220 EEC did
not lay down any directly applicable rule as such but merely marked out the framework of
negotiations between the Member States.532 Finally, in Gilly the ECJ ruled on the scope of article
220 EC specifically in relation to direct taxation.533 The Tribunal Administratif at Strasbourg had

530

The reason for this repeal was, according to the Commission, that article 4(3) TEU is also sufficient to attain the objectives of article
293 EC. Pursuant to article 4(3) TEU, the Member States shall facilitate the achievement of the Union’s tasks and refrain from any
measure
that
could
jeopardize
the
attainment
of
the
objectives
of
the
EU.
See:
http://ec.europa.eu/taxation_customs/taxation/gen_info/tax_policy/article_6759_en.htm.
531
ECJ, judgment of July 1, 1985 in Case 137/84 Mutsch v. Belgian Public Prosecutor’s Office [1985] ECR 2681, par. 11.
532
ECJ, judgment of February 10, 1994 in Case C-398/92 Mund & Fester v. Hatrex Internationaal Transport [1994] ECR I-467, par.
11.
533
ECJ, judgment of May 12, 1998 in Case C-336/96 Mr. & Mrs. Robert Gilly v. Directeur des Services Fiscaux du Bas-Rhin [1998]
ECR 2793, par. 15-16.
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asked the ECJ whether or not the second indent of article 220 EC had direct effect.534 Referring to
its decision in Mutsch, the ECJ answered this question as follows:
‘Its second indent merely indicates the abolition of double taxation within the Community as an
objective of any such negotiations. (…) Although the abolition of double taxation within the
Community is thus included among the objectives of the Treaty, it is clear from the wording of that
provision that it cannot itself confer on individuals any rights on which they may be able to rely
before their national courts’.535 [Emphasis added]

Unsurprisingly, this means that article 220 did not have direct effect.536
5.2.3.2.2 Enforcement of elimination of double taxation under article 220 EEC
Following the ECJ’s ruling in Mutsch and particularly that in Gilly, it is submitted that because
article 220 EEC lacked direct effect, elimination of double taxation cannot be enforced by
individuals or companies in front of a domestic court if in their specific situation Member States
failed to elimination double taxation.537 Hence even if Member States had failed to enter into
negotiations on the abolition of double taxation, individuals or companies could not enforce
elimination of double taxation by relying on article 220 EEC.538
The only other possibility to persuade the Member States could have been infringement
proceeding brought by the Commission With respect to article 220 EEC, it could be argued that if
Member States failed to enter into negotiations / agree on measures in respect of the elimination of
double taxation, each Member State would individually be in breach of the obligation arising from
the second indent of article 220 EEC. If this argument were correct, then would Member States
also have breached their obligations under article 5 EC. This provision stipulates that:
‘Member States shall take any appropriate measure, general or particular, to ensure fulfillment of
the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union
(…) facilitate the achievement of the Union’s tasks and refrain from any measure which could
jeopardize the attainment of the Union’s objectives’.539 [Emphasis added]

Specifically with respect to the EU Arbitration Convention, De Graaf took the view that the
Commission should have initiated infringement proceedings for breach of articles 220 EEC and 5
EC.540 Hinnekens took a different position, arguing that a failure to comply with the obligations on
Member States under article 220 was not a matter to be dealt with by the EU institutions.541 The
Commission also took this view. In its answers to questions from members of the European
Parliament, it stated that in relation to article 220 it did not enjoy the powers conferred on it under
article 169 EEC. 542 It is submitted that Hinnekens’ view is correct. Although article 169
534
Ibid par. 13 and 14. The preliminary question asked was: ‘must the objective of abolishing double taxation laid down in Article 220
of the Treaty be regarded, in view of the time which the Member States have had to implement it, as now having the status of a directly
applicable rule under which double taxation may no longer take place?’
535
Ibid para. 15-16.
536
Ibid par. 17. De Hosson took the view that already the Mutsch case made clear that article 220 EC lacked direct effect. See Hosson
De, F.C., The slow and lonesome death of the Arbitration Convention, Intertax 2003/12, p. 482.
537
See also Hinnekens November/December 1998, p. 448 and Hurk Van den, H., The European Court of Justice knows its limits (a
discussion inspired by the Gilly and ICI cases), EC Tax Review 1999/4, p. 212; Lang, M., ECJ case law on cross-border dividend
taxation – recent development, EC Tax Review, 2008/2, p. 68-69; and Kemmeren, E.C.C.M., Double tax conventions on income and
capital and the EU - past present and future, EC Tax Review 2012/3, p. 161. See also De Graaf 1997/11, p. 337; 1998/4, p. 272 and
2004, p. 86-87.
538
See also Thömmes 1990, p. 465, who observed that ‘nothing happens if Member States simply do not enter into negotiations’.
539
Article 5 EEC, which became article 5 EC through the Treaty of Maastricht, was renumbered to article 10 EC in 1997 on the entry
into force of the Treaty of Amsterdam, and became article 4(3) TEU in 2009 on the entry into force of the TEU on December 1, 2009
through the Treaty of Lisbon.
540
De Graaf’s position is discussed further on in this chapter. In brief, De Graaf held the opinion that the EU Arbitration Convention
was not lawfully concluded, as the Council should instead have adopted the proposed Arbitration Directive. By concluding the
convention, Member States did not comply with the obligation put on them by article 220 EEC. See De Graaf 1997/11, p. 340-341;
1998, p. 271-272 and 2004, p. 86 and reference made.
541
Hinnekens November/December 1998, p. 448.
542
Answers of the Commission to questions from Thome-Patenôtre of May 8, 1985 (No. 2171/84) – (C 189/41), OJ EC of July 29,
1985. See De Graaf 2004, p. 86.
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specifically refers to a Member State having failed to fulfill its obligations under the Treaty,
article 220 at the most only loosely obliged the Member States to enter into negotiations, without
providing for a timescale in which such negotiations should be entered into (see 5.2.3.3).543
5.2.3.3 Content of article 220 EEC
5.2.3.3.1 Clarification of the words ‘with each other’
5.2.3.3.1.1 Possible clarifications
The words ‘with each other’ used in article 220 EEC can be interpreted in different ways. First, it
could be argued that Member States are obliged to enter into negotiations with each other to
conclude bilateral double tax conventions. This option is based on the assumption that the words
‘with each other’ do not put a joint obligation on the Member States, but only an individual
obligation on each Member State to enter into negotiations with other Member States for the
elimination of double taxation within the Community. Consequently, the moment Member States
completed the network of bilateral double tax conventions with each other, they would have
fulfilled their obligation under article 220. The second approach is based on the assumption that
the words put a joint obligation on all Member States to strive to achieve the elimination of double
taxation. If this second view be correct, the question arises whether Member States should
negotiate on a multilateral convention or a European Model Tax Convention. These options are
discussed in section 5.2.3.3.2 below.
5.2.3.3.1.2 Positions taken in the literature
Most authors approved the second possibility discussed above.544 However, some authors argued
in favor of the first possibility. 545 Pistone took a position in-between, submitting that the
negotiation of a multilateral convention was not explicitly referred to in article 220 EEC, but also
not prohibited by it.546 Kemmeren shared this view, noting that article 220 EEC covered bilateral
conventions, but as Member States were to decide how to eliminate double taxation, it also
allowed the conclusion of multilateral treaties.547 De Graaf argued that because article 220 EEC
specifically mentioned the Member States in plural form, the obligation required was a joint effort
by all Member States.548 Furthermore, he felt that the words ‘within the Community’ in connection
with the words ‘Member States’ indicated that the drafters of article 220 EEC intended to
eliminate double taxation within the Community in tripartite and other multilateral
relationships.549 De Graaf noted that when in other provisions of the EC Treaty the term ‘Member
States’ is used, it refers to all Member States, and treaty practice indicated that article 220 EEC
543
See also Hinnekens 2009, p. 604. Hinnekens argued that article 220 EEC provided neither the legal framework nor a time schedule
within negotiations on measures to eliminate double taxation should be concluded. See further De Graaf 1998, p. 272 and 2004, p. 8687.
544
See Reuvers, M., Internationale dubbele belasting, FED Deventer 1973, p. 22; Urtz 1998, p. 108-109; Lauwaars & Timmermans
2003, p. 274; Lang 2008/2, p. 69; and Burgers et al 2013, p. 474. Other authors are discussed separately.
545
See Doyle, H., Is article 26 of the Netherlands – United States tax treaty compatible with EC Law?, European Taxation January
1995, p. 20; Netherlands Advocate General Van Den Berg in Netherlands Supreme Court case of November 13, 1996 (LJN AA1786),
par. 7.7.2; Schuch, J., EC law requires multilateral tax treaty, EC Tax Review 1998/1, p. 36; Avery Jones, J.F., Flows of capital
between the EU and third countries and the consequences of disharmony in European international tax law, EC Tax Review 1998/2, p.
96; Lehner 2000, p. 470; Bruggen Van Der, E., The European Court of Justice and the free movement of tax treaty judgments, EC Tax
Review 2002/2, p. 52 and 62 (referring to Campbell, D., The law of the European Community, Matthew Bender, p. 220.03); and
Peeters, B. et al, Europees Belastingrecht, Larcier 2005, p. 226. These authors assume that article 220 EEC obliged Member States to
enter into bilateral double tax conventions with each other. For example, Lehner advocated that although double taxation can more
effectively be abolished by means of a multilateral convention, article 220 EEC is an unambiguous confirmation of the bilateral
approach. Advocate-General Darmon confirmed this view in his Opinion in the judgment of July 13, 1993 in C330/91 The Queen, ex
parte Inland Revenue Commissioners v. Commerzbank [1993] ECR I-4017, par. 39 of the Opinion): ‘by article 293 of the EEC Treaty
the Member States undertook to abolish double taxation within the Community. It is by employing the criterion of residence that the
Member States have achieved this by means of bilateral conventions’. The ECJ did not further address this issue, since it was not part
of the preliminary questions asked.
546
Pistone 2002, p. 71-74, 223 and 229.
547
Kemmeren, E.C.C.M., The termination of the most favoured nation clause dispute in tax treaty law and the necessity of a Euro
Model Tax Convention, EC Tax Review 1997/3, p. 147 and Kemmeren 2012, p. 160.
548
De Graaf 1997/11, p. 335-336, 1998, p. 270-271 and 2004, p. 8.2. See also Urtz 1998, p. 108-109. Further, Hinnekens 2009, p. 604
and Van den Hurk 1999, p. 213 held a similar view.
549
To this De Graaf added that if the drafters of article 220 EEC had envisaged a network of bilateral double tax conventions they
would have probably drafted the relevant obligation in the following manner: ‘Member States shall, in so far as necessary, engage in
negotiations with each other with a view to ensuring for the benefit of their nationals the elimination of double taxation between the
Member States.’

Amsterdam, June 2016

83

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

concerned a joint effort of all Member States, since they were all involved in any negotiations on
the basis of that provision.
5.2.3.3.1.3 Analysis
It is submitted that the words ‘with each other’ are somewhat ambiguous and are open to different
interpretations. At first sight both options discussed in section 5.2.3.3.1.1 can be considered
valid.550 However, a number of objections can be made against the first option. The conclusion of
double tax conventions between Member States is a sovereign matter for each Member State
individually; it is not a matter for EU law. The ECJ has now confirmed this view in many cases551
and the Commission took this position as well.552 Consequently, Member States retained separate
competence to enter into bilateral double tax conventions with each other and did not need article
220 EEC for this purpose. Article 220 EEC therefore does not relate to the conclusion of double
tax conventions between Member States and cannot oblige each Member State individually to
enter into negotiations with other Member States for that purpose.553 Apart from what should be
understood under the term ‘with each other’, bilateral double tax conventions between Member
States are insufficiently effective for reaching the objective of article 220, because they do not
fully provide for the elimination of double taxation in all situations, if only because the treaty
network between Member States is incomplete.554 Based on these arguments the words ‘with each
other’ should be interpreted so that Member States should enter into negotiations with each other
on either a multilateral convention or a European Model Tax Convention.555 This is further
discussed in section 5.2.3.3.2 below. Two other arguments can be put forward to support this
conclusion. First, the ECJ’s judgment in Gilly that:
‘(…) Apart from the Convention of 23 July 1990 on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises (…), no unifying or harmonizing
measure for the elimination of double taxation has yet been adopted at Community level, nor have
the Member States yet concluded any multilateral convention to that effect under article 220 of the
Treaty’.556 [Emphasis added]

The wording used by the ECJ in this case makes sufficiently clear that article 220 EEC relates to a
multilateral convention for the elimination of double taxation and not to a network of bilateral
double tax conventions between Member States. This also follows from Member States’ policy
when concluding double tax conventions with each other, because none of the 370 double tax
conventions between Member States refers to article 220 EEC as its legal basis. The second
argument is to be found in the other treaties that have been concluded on the basis of article 220
550

See e.g. Kemmeren, E.C.C.M., Anti-misbruikbepalingen in Nederlandse belastingverdragen in strijd met EG-recht?, Tijdschrift
Fiscaal Ondernemingsrecht 1995/18, p. 79 and Hinnekens 2009, p. 604. Both authors also concluded that article 220 EEC leaves room
for both options.
551
See for example, the judgment of the ECJ of December 7, 2007 in Case C-298/05 Columbus Container Services BVBA & Co vs.
Finanzamt Bielefeld-Innenstadt [2007] ECR I-10451, par. 27: ‘as a preliminary point, it must be recalled, that, according to settled
case-law, in the absence of unifying or harmonizing measures adopted by the Community, the Member States remain competent to
determine the criteria for taxation of income and wealth with a view to eliminating double taxation by means inter alia of international
agreements’.
552
Answers by the Commission to questions from Randzio-Plath and Peijs (C-40/14), OJ EC of February 15, 1993.
553
See also Hinnekens 2009, p. 604. Hinnekens took the view that Member States Member States were totally free and unaffected by
article 220 EEC (by then article 293 EC) in negotiating and concluding double tax conventions with each other. Further, Hinnekens
argued that the term ‘Member States’ should be interpreted as all Member States jointly. See also Lehner, M., EC law and the
competence to abolish double taxation in: Gassner, W., Lang, M. & Lechner, E., Tax Treaties and EC Law, Series on International
Taxation no. 16 – Kluwer Law International 1997, p. 3 and Urtz 1998, p. 108-109.
554
See section 9.2.4.1. See also De Graaf 1997/11, p. 335-336, 1998, p. 270-271 and 2004, p. 82; Hinnekens 1998/4, p. 249-250 and
2009, p. 604; and Avery Jones, J.F., Flows of capital between the EU and third countries and the consequences of disharmony in
European international law, EC Tax Review 1998/2, p. 96 and Urtz 1998, p. 108-109. De Graaf mentioned that bilateral double tax
conventions between Member States are limited in their scope, are outdated in some areas and have no underlying connection with
each other.
555
This appears also to be the conclusion of the Commission. See Commission Communication doc. COM (2001) 582 final, par. 62.
556
ECJ, judgment of May 12, 1998 in Case C-336/96 Mr. & Mrs. Robert Gilly v. Directeur des Services Fiscaux du Bas-Rhin [1998]
ECR 2793, para. 23 and 24. The ECJ repeated its view in e.g. its judgments of November 14, 2006 in Case C-513/04 M. Kerckhaert &
B. Morres v. Belgian State [2006] ECR I-7063, para. 21-22; December 6, 2007 in Case C-298/05 Columbus Container Services BVBA
& Co. v Finanzamt Bielefeld-Innenstadt [2007] ECR I-10451, par. 45 (see also the Opinion of AG Mengozzi at par. 81 of his Opinion),
and July 16, 2009 in Case C-128/08 Jacques Damseaux v. Belgian State, [2009] ECR I-6823 par. 28. Based on ECJ’s ruling in
Columbus Container, Lang also concluded that article 220 EEC only related to multilateral conventions: Lang 2008, p. 69.
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EEC. In addition to the EU Arbitration Convention, the Member States also entered into the
Convention on Mutual Recognition of Companies and Bodies Corporate, and the Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters. 557 These
conventions are, like the EU Arbitration Convention, also multilateral conventions between the
Member States.
5.2.3.3.2 Clarification of the words ‘insofar as necessary’
5.2.3.3.2.1 Possible clarifications
The next question is how to interpret the words ‘insofar as necessary’. Here also, two options are
possible: should the Member States jointly negotiate on a multilateral convention for a specific
issue, or on a European Model Tax Convention? With respect to the first option, a multilateral
convention could relate to a specific area of taxation, for which the Member States deemed it
necessary to take action at a multilateral level. With respect to the second option, it may be argued
that the sole purpose of the second indent of article 220 EEC was to negotiate a European Model
Tax Convention: only such a convention could achieve an all-embracing elimination of double
taxation within the Community, and thus fulfill the very loose obligation imposed on Member
States by article 220. Both options are discussed in more detail below.
5.2.3.3.2.2 Positions taken in the literature
In the literature different views are held on which of the two options should prevail and also on
how the words ‘insofar as necessary’ should be interpreted. De Graaf, and with him several other
authors, took the view that the drafters of article 220 EEC intended a European Model Tax
Convention.558 De Graaf advanced two arguments:
•

•

The Commission also took the view that article 220 EEC required a European Model Tax
Convention, because in 1968 it proposed to the Member States a pre-draft for a European
Model Tax Convention on the basis of that article;559 and
Member States, by entering into bilateral and multilateral double tax conventions, did not
comply with the obligation arising from article 220 EEC, as these conventions do not fully
eliminate double taxation within the Community.

De Graaf referred to other authors, who arrived at a similar conclusion, to support his position.560
Pistone argued that a single multilateral convention dealing with all cross-border tax issues would
go beyond what was strictly necessary for the purpose of ensuring compatibility with Community
law.561 He added that a European Model Tax Convention better fitted with the coordination
requirement laid down in article 220 EEC, thereby still relying on a network of bilateral double
tax conventions between the Member States. Kemmeren, Hinnekens, Lang and Farmer took the
opposite view to De Graaf.562 Kemmeren argued that article 220 EEC solely related to the
557
Convention on Mutual Recognition of Companies and Bodies Corporate (Supplement Bulletin European Communities No. 2-1969,
p. 7-16), Brussels, February 29, 1968 and Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters of September 27, 1968 (72/454/EEC) – (L 299/32), OJ EC of December 31, 1972.
558
De Graaf 1997/11, p. 335-336, 1998, p. 270-271 and 2004, p. 84-85. See also Van den Hurk 1999, p. 213.
559
De Graaf 1998, p. 259 and 2004, p. 29-30. He referred to a confidential document issued by Working party V (International
Taxation Issues) of the Taxation Department of the EU Commission on July 1, 1968: Preliminary-draft 1968 for a European Double
Taxation Convention (Doc. no. 11.414/VIC/68-D – Multilateral agreement of the Member States of the European Communities for the
avoidance of double taxation with respect to taxes on income and on capital land for mutual administrative assistance in the field of
direct taxation). See also Lehner 1997, p. 10 and 2000, p. 467; and Urtz 1998, p. 108-109. This pre-draft was never adopted and has, as
far is publicly known, never been proposed again. As from 1969, the EU Commission used directives as the legal basis for elimination
of double taxation within the EU and not conventions based on article 220 EEC.
560
Schwartz, I.E. in Groeben von der, H. et al, Kommentar zum EWG-Vertrag, Nomos Verlagsgesellschaft Baden-Baden, 2003, p.
5525-5526; Kapteyn, P.J.G. & VerLoren van Themaat, P., Inleiding tot het recht van de Europese Gemeenschap, Kluwer Law
International 1995, p. 195; Scherer, T.B., Doppelbesteuerung, und Europäisches Gemeinschaftsrecht, Beck 1995, p. 86-87; Scherer,
T.B. in Birck, D., Handbuch des europäischen Steuer- und Abgabenrechts, Herne Neue Wirtschafts-Briefe 1995, p. 952; Vedder, C.,
Einwirkungen des Europarechts auf das innerstaatliche Recht und auf internationale Verträge der Mitgliedstaaten: die Regelung der
Doppelbesteuerung – Europarecht und Internationales Steuerrecht, Münchener Schriften zum Internationale Steuerecht Book 19, Beck
1994, p. 9-10; and Wuermeling, J., Kooperatives Gemeinschaftsrecht: Die rechtsakte der EG-Mitgliedstaaten insbesondre die
Gemeinschaftskonventionen nach Art. 293 EWVG, Kehl, N.P. Engel Verlag 1998, p. 99.
561
Pistone 2002, p. 73 and 223.
562
Kemmeren 1995, p. 79 and Kemmeren 1997, p. 2; Hinnekens 2009, p. 604; Lang 2008, p. 69 and Farmer 1998, p. 14 and 27. Other
authors who held a similar opinion can be found in De Graaf 1998, p. 270 and 2004, p. 83. This concerns: Lehner, M., Möglichkeiten
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conclusion of bilateral double tax conventions or a multilateral double tax convention. It appears
that he was not of the opinion that article 220 EEC obliged Member States to negotiate a
European Model Tax Convention. In addition, Hinnekens argued that article 220 referred to a
specific multilateral convention as being ‘the only instrument envisaged’. Lang expressed a
similar view. Finally, Farmer took a more neutral view, as he only referred to bilateral or
multilateral negotiations between the Member States.
5.2.3.3.2.3 Analysis
It is submitted that a European Model Tax Convention cannot be read into the text of article 220
EEC. The text of this article refers to a specific multilateral convention between Member States
related to a field of taxation for which they deemed it necessary to provide for the elimination of
double taxation. In other words, a specific multilateral convention seems to fit with the
requirement that Member States only have to enter into negotiations insofar as they deem it
necessary. This also can be deduced from the fact that the other treaties that have been concluded
on the basis of article 220 EEC are all multilateral conventions for specific purposes. There are
two arguments to support this view. First, the fact that the Commission proposed a pre-draft
European Model Tax Convention to the Member States on the basis of article 220 EEC does not
imply that this was the sole or actual purpose of that provision. It only shows that the Commission
– at that time – took the view that article 220 EEC allowed and provided sufficient grounds for the
conclusion of a European Model Tax Convention for the elimination of double taxation within the
Community.563 This view was approved in Gilly, when ECJ clearly referred to a multilateral
convention under article 220.564 The second argument is that the answer whether or not article 220
referred to a specific multilateral convention is to be found in the term ‘in so far as necessary’. As
noted above, a European Model Tax Convention would be the all-embracing solution for the
elimination of double taxation within the Community. However, the adoption of this solution
might conflict with the words ‘in so far as necessary’. These words leave Member States
discretion to adopt measures for those specific areas where they deem action on a multilateral
level – rather than a unilateral or bilateral level – necessary and where no Community act has been
adopted.565 A specific example of this need was the elimination of double taxation arising from
transfer pricing adjustments. The history of the EU Arbitration Convention, discussed in chapter
1, clearly shows that Member States shared the Commission’s concern on the risk of double
taxation arising from transfer pricing adjustments. Hence, only for that specific area did Member
States deem it necessary to adopt measures on a multilateral level.
5.2.3.3.3 Clarification of the words ‘engage in negotiations’
5.2.3.3.3.1 Possible clarifications
Article 220 EEC very loosely obliged the Member States to ‘engage in negotiations’ with each
other. The question is whether there was only a sort of obligation to enter into negotiations or an
obligation to actually achieve a certain result. This is discussed below.
5.2.3.3.3.2 Positions taken in the literature
Most authors took the view that article 220 EEC at best only obliged the Member States to enter
into negotiations with each other and not to achieve an agreement as a result of such

zur Verbesserung des Verstandigungsverfahrens auf der Grundlage des EWG-Vertrages, Münchener Schriften zum Internationalen
Steuerrecht Book 4, Beck 1982, p. 142-144 and 147-148; Dautzenberg, N., Doppelbesteuerung und EG Vertrag; Die
Anrechtnungsmethode als gemeinschaftsrechtlicher Mindestandard?, Der Betrieb 1994/31, p. 1542-1543; and Schweitzer, M. &
Hummer, W., Europarecht: Das recht der Europäischen Union; das Recht der Europäischen Gemeinschaften EGKS, EWG, EAG,
Luchterhand 1996, p. 340.
563
The Member States did not agree with this view, either because they did not want to adopt a European Model Tax Convention at all
or because they took the view that article 220 EEC did not allow the adoption of such European Model Tax Convention. It appears
more likely that Member States had political rather than legal reasons for not adopting a European Model Tax Convention.
564
See ECJ, judgment of May 12, 1998 in Case C-336/96 Mr. & Mrs. Robert Gilly v. Directeur des Services Fiscaux du Bas-Rhin
[1998] ECR 2793, par. 23.
565
Also Lehner 1997, p. 4-5. More critically Lehner 2000, p. 461-462, who stressed that the wording ‘so far as necessary’ does not
allow Member States to decide whether or not the abolition of double taxation within the EU is necessary and in that regard also not
whether they fulfilled the obligation laid on them in article 293 EC Treaty.
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negotiations.566 De Graaf, however, disagreed.567 He concluded that although the ECJ did not
clarify whether Member States were obliged to conclude a European Model Tax Convention, it
had in any case become clear that Member States were obliged to enter into negotiations, a view
supported by the use of the present tense in article 220 EEC and by the preamble to the EU
Arbitration Convention. So far, De Graaf’s view does not differ from the views held by other
authors. However, he then went one step further by stating that the obligation in article 220 EEC
also demanded that Member States should conclude and ratify a European Model Tax Convention,
since this was the only way to fulfill the objective of article 220 EEC. He also argued that this was
clearly envisaged by the drafters of that article.568 Thus the obligation to enter into negotiations
also entailed the actual conclusion of certain measures; the absence of a timescale in article 220
EEC was, he argued, of no importance. In De Graaf’s view article 5 EEC and the ‘pacta sunt
servanda’ principle of international treaty law imposed a loyalty obligation on Member States visà-vis the Community and also each other to achieve the elimination of double taxation within the
Community.569
5.2.3.3.3.3 Analysis
Although De Graaf’s approach is stimulating, it is, with respect, incorrect in finding an obligation
to conclude an agreement, not merely an obligation to enter into negotiations.570 The reasons are
threefold. First, the view that article 220 EEC only imposed at the most an obligation to negotiate
can be deduced from the preamble of the EU Arbitration Convention, by which the High
Contracting Parties to the Treaty establishing the European Economic Community:
‘Desiring to give effect to Article 220 of that Treaty, by virtue of which they have undertaken to
enter into negotiations with one another with a view to securing for the benefit of their nationals
the elimination of double taxation’. [Emphasis added]

Second, albeit much later, in Überseering, the ECJ stated that:
‘Although Article 293 EC gives Member States the opportunity to enter into negotiations with a
view (…), it does so solely ‘so far as is necessary’, that is to say if the provisions of the Treaty do
not enable its objectives to be attained’.571 [Emphasis added]

The ECJ thus confirmed that Member States were not obliged to agree on the measures mentioned
in article 220 EEC, and that the article simply gave Member States the opportunity to enter into
negotiations. Had the ECJ felt that the obligation went so far as to conclude the negotiations, it
would surely have indicated that. Third, indeed if the drafters of the EEC Treaty had intended to
put such far-reaching obligation on Member States (quod non), they would have drafted the text of
article 220 EEC differently and used a more precise wording. Such precise wording could for
example be:

566
See AG Mancini in the ECJ’s judgment of February 10, 1983 in Case C-230/81 Luxembourg v. European Parliament [1983] ECR
255, par. 3 of his Opinion (p. 296); Thömmes 1990, p. 465; Heithuis 1994, par. 3.2; Kemmeren 1995, par. 2 and 2012, p. 160; AG
Colomer in the judgment of the ECJ of November 20, 1997 in Case C-336/96 Mr. and Mrs. Robert Gilly v Directeur des services
fiscaux du Bas-Rhin [1998] ECR I-2793, par. 34 of his Opinion; Van der Lande 1997, par. 0.9; Hinnekens 1998/4, p. 250, 2009, p. 603604 and 2010, p. 109; Wassermeyer, F., Does the EC Treaty force the member states to conclude a multilateral tax treaty in: Lang, M.
et al, Multilateral tax treaties: new developments in international tax law, Kluwer Law International 2003, p. 18; Peeters et al 2005, p.
226-228; Editorial Vakstudie Nieuws 2006/59.13; Plansky, P., The EU Arbitration Convention in: Lang, M. et al, Introduction to
European tax law on direct taxation, Linde Verlag 2012, p. 241; and Burgers et al 2013, p. 475.
567
De Graaf 1997/11, p. 335-336; 1998/4, p. 270-271 and 2004, p. 84-85. Contra, apparently, Pistone 2002, p. 77.
568
Ibid. De Graaf found support in the views of Schwartz, 2003, p. 5527; Vedder 1994, p. 9; and Wuermeling 1998, p. 15-17. For
references see footnote 559.
569
This principle is incorporated in article 26 of the Vienna Convention and stipulates: ‘every treaty in force is binding upon the parties
to it and must be performed by them in good faith.’
570
See also Hinnekens 2009, p. 603-604. Hinnekens stressed that the text of what was by then article 293 EC was clearly only an
obligation to negotiate. Since a fixed timescale and a legal framework were missing for such negotiations, article 293 EC involved a
limited undertaking and not an operating convention.
571
Judgment of November 5, 2002 in Case C-208/00 Überseering BV v. Nordic Construction Company Baumanagement GmbH (NCC)
[2002] ECR I-9919, par. 54. See also AG Colomer’s Opinion in this case (par. 42).
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‘Member States shall, in so far as necessary, adopt measures with a view to ensure for the benefit
of their nationals the elimination of double taxation within the Community’. [Emphasis added]

As, however, the text of article 220 EEC only used the terms ‘shall in so far as necessary engage
in negotiations’, the drafters of article 220 EEC made clear that this was at the most only a loose
obligation; 572 and in Überseering the Court thought it even less than that! In any event, there was
no obligation on Member States actually to agree on measures to eliminate double taxation.573
Hinnekens concluded that the drafters of the EC Treaty (in his words) did not ‘seem to think
highly of a convention as a tool to deal with double taxation within the Community’.574
5.2.4 Principles defining competence of the EU institutions
In preparation for the discussion in section 5.3.4 on whether the EU Arbitration Convention was
lawfully concluded, this section discusses the principles the EU institutions must adhere to before
adopting measures in the field of direct taxation. These principles clarify whether the Commission
was competent to propose harmonization measures in respect of double taxation arising from
transfer pricing profit adjustments. Although now the TFEU clearly expresses the principles of
attributed powers and proportionality, and, in those areas in which the EU and the Member States
share competence, the principle of subsidiarity, that latter principle was not part of the EU legal
order at the time when the EU Arbitration Convention was negotiated and concluded. However,
the principles of attribution of powers and of proportionality were already well-established by that
time.575
Based on this latter principle, the content of a measure must be in proportion to what is necessary
for the attainment of its objective and may not go any further than this objective.576 The Member
States still retain primary competence (and legislative powers) in the field of direct taxation and
because of that the EU is not the first party to take action in this field. Consequently, as long as no
measures have been adopted at the level of the EU, Member States retain their primary

572
To this it can be added that a quite similar provision – in respect of the mutual agreement procedure – is included in article 25(2) of
the OECD Model Convention. This provision stipulates that the contracting states ‘shall endeavor’ to resolve the case by mutual
agreement. In respect of this provision, the general view held is that this provision does not put a real obligation to solve the case at
hand, but solely to enter into negotiations with each other (a ‘pactum de negotiando’). This view can also be translated to the text of
article 220 EEC. In regard of the non-binding nature of article 25(2) of the OECD Model Convention, see paragraph of the 36 of the
Commentary to article 25 OECD Model Convention.
573
The Council’s legal service advocated a different opinion in 1978. It noted that: ‘(…) which given the binding nature of the
provision, does not suggest freedom to judge whether negotiations should be entered into, but rather that the problems relating to
matters covered by Article 220 may in the majority of cases hinder the Common Market les than those arising in other fields expressly
covered by the other provisions of the Treaty’. See Council Note R/856/78 (FIN 213) of April 13, 1978, par. II. Clearly, ECJ’s ruling in
Überseering set this view aside.
574
Hinnekens November/December 1998, p. 447-448. See also Kemmeren 2012, p. 160, who stressed that article 220 EEC was not
subject of discussion when the EEC Treaty was being negotiated in the 1950s.
575
As to attribution of powers, see e.g. article 4(1) EEC: ‘each Institution shall act within the limits of the powers conferred upon it by
this Treaty’. See also article 3(1) of the Single European Act: ‘the institutions of the European Communities, henceforth designated as
referred to hereafter, shall exercise their powers and jurisdiction under the conditions and for the purposes provided for by the
Treaties establishing the Communities and by the subsequent Treaties and Acts modifying or supplementing them and by the provisions
of Title II’. These were the relevant provisions in force at the time of the negotiation and conclusion of the EU Arbitration Convention.
Kapteyn, P.J.G., VerLoren van Themaat, P., (ed. Gormley, L.W.), Introduction to the Law of the European Communities, Kluwer Law
International 1990, p. 113, writing about the powers of decision granted to the Council and the Commission, put it thus: ‘This has not
been done by way of a general authorisation to decide within the scope of application of the Treaty, but by the grant of a plurality of
specific powers of decision (attributed powers) which are defined as accurately as possible in the various Treaty articles according to
their subject-matter’. The principle of attribution of powers was given clearer Treaty status by the Treaty of Maastricht initially as the
first paragraph of article 3b EU, later renumbered by the Treaty of Amsterdam to the first paragraph of article 5 EU. Both the principle
of attribution of powers and the allocation of competences have, through the Treaty of Lisbon, become much more explicitly
formulated in the TEU and the TFEU, see in particular articles 5 & 13(2) TFEU. See also articles 1-7 TFEU.
The principle of proportionality of action by the EU Institutions was initially developed by the ECJ, see e.g. judgments of 21 June 1979
in Case 240/78 Atalanta Amsterdam BV v Produktschap voor Vee en Vlees [1979] ECR 2137, par. 15, and of February 23, 1983 in
Case 66/82 Fromançais SA v Fonds d'orientation et de régularisation des marchés agricoles (FORMA) [1982] ECR 395, par. 8. The
principle has been expressly given Treaty status (initially by the Treaty of Maastricht), first as the third paragraph of article 3b EC,
later renumbered by the Treaty of Amsterdam to the third paragraph of article 5 EC and, through the Treaty of Lisbon, is now
enshrined in article 5(4) TEU. See further De Búrca, G., The Principle of Proportionality and its application in EC Law, 13 Yearbook
of European Law 1993, p. 105-150 and Emiliou, N., The Principle of Proportionality in European Law: A Comparative Study, Kluwer
Law International, 1996.
576
Also Helminen 2012, par. 1.3.2.
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competence.577 This is view was later robustly emphasized by the ECJ in its judgment in SaintGobain:
‘(…) It must be observed first of all that, in the absence of unifying or harmonizing measures
adopted in the Community (…) Member States remain competent to determine the criteria for
taxation of income and wealth with a view to eliminating double taxation by means, inter alia, of
international agreements (…)’.578 [Emphasis added]

5.2.5 Evaluation
The discussion above concerned the legal measures available at the time Member States adopted
the EU Arbitration Convention in 1990 for taking action in the field of direct taxation. These were
article 100 EEC and article 220 EEC. Pursuant to article 100 EEC the Council could adopt
directives in the field of direct taxation, if and insofar these were necessary for the functioning of
the then Common Market. It was on the basis of this article that the Commission submitted its
proposal for the Arbitration Directive in 1976. However, as discussed, the Member States
preferred to use article 220 EEC as the legal basis for entering into the EU Arbitration
Convention. The analysis above demonstrated that article 220 EEC lacked direct effect.
Consequently, individuals could not invoke this provision to force Member States to eliminate
double taxation within the EU. Further, the words ‘with each other’, ‘insofar as necessary’ and
‘engage in negotiations’ meant that Member States were given an opportunity (at the most loosely
obliged) to enter into negotiations with each other on a multilateral convention to achieve the
elimination of double taxation; there was no obligation imposed by article 220 EEC to achieve a
result as such. Finally, the principles for defining the competence of the Community to adopt legal
measures in inter alia the field of direct taxation was discussed. Along with the discussion of
article 100 EEC and article 220 EEC, the basic contours for analyzing the legal status of the EU
Arbitration Convention were set. Section 5.3 below, taking into account the principles for defining
competence of the (then) Community institutions, discusses in more detail the relationship
between article 100 EEC and article 220 EEC.
5.3 Lawful conclusion of the EU Arbitration Convention: relationship between article 100
EEC and article 220 EEC
5.3.1 General considerations
When in 1990 Member States concluded the EU Arbitration Convention, the Commission had
already issued its proposal for the Arbitration Directive in 1976. This proposal was not officially
withdrawn until 1996.579 So the EU Arbitration Convention was concluded despite the fact that a
proposal for a directive was still pending before the Council. The key question in determining
whether the convention was lawfully concluded is thus whether Member States were allowed to
act in this manner in these circumstances. If this question be answered in the negative, Member
States should have waited until the Commission had (formally) withdrawn its proposal or until the
Council had formally rejected the proposal. On that basis, article 100 EEC (in conjunction with
the duty of loyal cooperation in article 5 EEC) takes precedence over article 220 EEC; the EU
Arbitration Convention was thus unlawfully concluded. If the question is answered affirmatively,
the Member States were not restricted by the Commission proposal, but were allowed to negotiate
simultaneously and to adopt measures on the basis of article 220 EEC, and thus to conclude the
EU Arbitration Convention. This question is answered in this section after discussing whether the
Commission was competent to submit its proposal in the first place. Only if this question is
answered affirmatively, does the main question discussed above come into play.

577
Needless to say, Member States must act in accordance with EU law (e.g. respecting the fundamental freedoms, no direct or indirect
discrimination, etc.). See also Kemmeren 1997, p. 146-148; Rodriguez 2003, par. 12; De Graaf 2004, p. 56-57; and Helminen 2012,
para. 1.2.1 and 1.3.2.
578
Judgment of September 21, 1999 in Case C-307/97 Compagnie de Saint Gobain s. Finanzamt Aachen-Innenstadt [1999] ECR I6161, par. 57. See also the judgment of November 20, 1997 in Case C-336/96 Mr. and Mrs. Robert Gilly v Directeur des services
fiscaux du Bas-Rhin [1998] ECR I-2793 (par. 24 & 30).
579
Withdrawal of certain proposals and drafts from the Commission (97/C 2/02), OJ EC of January 4, 1997.
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5.3.2 Competence of the Commission to propose and of the Council to adopt the proposed
Arbitration Directive
5.3.2.1 Distorting effects of double taxation on the functioning of the Internal Market
As observed in section 5.2.2, the Community’s competence in the field of direct taxation is
certainly not exclusive, as Member States retain primary competence in this field. With respect to
double taxation arising from transfer pricing profit adjustments, the Community should have acted
only if Member States themselves could not sufficiently achieve the elimination of this type of
double taxation. Given that the Member States had a specific opportunity to enter into
negotiations under Article 220 EEC, that route should have been the preferred route, and only if
negotiations had been tried and failed (and it was clear that double taxation distorted conditions of
competition or otherwise created barriers to the establishment or functioning of the common
market) should the Commission have proposed action under article 100 EEC.
It is submitted that in its Communication of April 20, 1990 the Commission correctly concluded
that although double tax conventions between Member States do in some respects reduce the
distorting effects by minimizing double taxation, they nevertheless cannot provide an all
embracing solution that meets the requirements of EU’s Internal Market.580 They do not (i) cover
all bilateral relations between Member States, (ii) completely eliminate all kinds of double
taxation and (iii) provide for a uniform solution for triangular/multilateral relations between
Member States. Although much later, ECJ case law also indicates that despite the fact that there is
a double tax convention in existence, there are still multiple situations in which double taxation
remains in existence in respect of cross-border business activities.581 Conclusively, Member States
alone have failed to eliminate double taxation in all cases within the common market.582 Thus this
market’s functioning is negatively affected by the occurrence of this double taxation. If taxpayers
are (likely to be) faced with double taxation (either stand-alone or on a group level) when doing
business within this common market, they may be discouraged from going beyond their domestic
borders. The distorting effects on the functioning of the common market could hardly be
clearer.583
5.3.2.2 EU’s competence based on the principle of proportionality
Given that the Member States neither unilaterally nor jointly could achieve the elimination of all
types of double taxation within the common market, the Commission became competent to
propose legislative measures so as to counter the distorting effects of double taxation on the
functioning of the common market. It is in this perspective that the Commission’s proposal for an
Arbitration Directive should be analyzed. At the time of the proposal, the Commission viewed the
existence of double taxation following from transfer pricing profit adjustments as negatively
affecting the common market’s functioning. This can also be derived from the preamble of the
proposed Arbitration Directive, which mentions that:
580
Commission Communication doc. SEC (90) 601 final, para. 10-13. Paragraph 13 stipulates that one of the main distorting effects is
the existence of double taxation arising from transfer pricing adjustments. The Commission repeated this in its Communication COM
(2011) 712 final of November 11, 2011.
581
See e.g. the judgments of December 6, 2007 in Case C-298/05 Columbus Container Services BVBA & Co. v Finanzamt BielefeldInnenstadt [2007] ECR I-10451, para. 45-46 and of July 16, 2009 in Case C-128/08 Jacques Damseaux v Belgian State [2009] ECR I6823, para. 33-34.
582
Also De Graaf 1997/10, p. 302; 1998, p. 263 and 2004, p. 56-57.
583
See also former Commissioner Goergen, who mentioned that double taxation evidently distorts a taxpayer’s market competitiveness
and capital movements. Editorial Tax Planning International Forum 1978, p. 61-62. See also the Commission Communication doc.
COM (2006) 823 final, in which the Commission argued that international double taxation is a major obstacle to cross-border activity
and investment within the EU. In similar wording Commissioner Šemeta in a November 11, 2011 press release relating to a
communication on tackling double taxation for a stronger Single Market: ‘double taxation is one of the biggest tax obstacles to the
Internal Market (…)’. Further, in his Opinion in the judgment of July 5, 2005 in Case C-376/03 D. v Inspecteur van de
Belastingdienst/Particulieren/Ondernemingen buitenland te Heerlen [2005] ECR I-5821, par. 85, AG Colomer adopted a similar
position: ‘the fact that a taxable event might be taxed twice is the most serious obstacle there can be to people and their capital
crossing internal borders’. Similar views were also expressed in the literature. Scholsem took the view that a group of companies that
is faced with double taxation is penalized as compared to a group of companies that stayed within its national border. Further,
Mavraganis observed that the differences between different corporate tax legislations has an impact on: (i) the flow of investment, (ii)
impedes cross-border operations, (iii) affects the competitiveness of competing companies, (iv) undermines economic efficiency, and
(v) has a discriminatory effect. Terra & Wattel added that double taxation frustrates free movement of labor, capital land the freedom
of establishment and also increase the administrative burden: Scholsem 1982, p. 425-426; Mavraganis, G., Corporate income tax
harmonization in the nineties, Bulletin for International Taxation April 1993, p. 220; and Terra & Wattel 2008, p. 91.
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‘Whereas this double taxation is likely to cause distortions in the conditions of competition and in
capital movements and therefore to affect the operation of the common market’. [Emphasis
added]

It was for precisely this reason that the Commission proposed the Arbitration Directive. Schelpe
argued that the Commission disregarded article 220 EEC, because it interpreted the words ‘insofar
as necessary’ in this article as referring to double tax conventions between Member States. He
also stated that, in the view of the Commission, this term covered more than just the particular
case of transfer pricing profit adjustments, and article 220 EEC was only of a subsidiary nature.584
Now that it has become clear that this double taxation arising from transfer pricing profit
adjustments negatively affected the functioning of common market, it should be assessed whether
the Community – in light of the principle of proportionality – was allowed to take action in this
field. As has been noted above, proportionality at that time was a creature of the case law of the
ECJ, forming a touchstone for the acceptability of Community action. The question of
competence, as discussed in chapter 1, was the central reason why the Member States decided not
to adopt the Commission’s proposal. This can be viewed as in essence a discussion on subsidiarity
before that principle became acknowledged as a part of EU law. However, to stay within the
principles applicable in the late 1980’s and in 1990, the Commission had clearly formed the view
that double taxation was a real problem in the establishment or functioning of the common
market. Whether that be dressed up in subsidiarity language (could the Member States
(unilaterally or jointly) sufficiently achieve the elimination of double taxation in case of transfer
pricing profit adjustments, or that this could be better achieved by actions at a Community level?),
or in the language of article 100 itself, the Commission had clearly decided in 1976 that
Community-level action was called for. Subsequent case-law, building on the earlier case-law on
proportionality, demonstrates in any event that the EU Institutions have a wide discretion to
choose the most appropriate measure.585 Judicial review of this discretion should be limited to the
following examination: (a) whether the exercise of this discretion was vitiated by manifest error or
misuse of powers, or (b) whether the EU institutions involved have manifestly exceeded their
discretion limits.586 The proposed Arbitration Directive aimed solely at the elimination of double
taxation in a specified area and did not go any further. It is therefore submitted that the
Commission’s proposal did not exceed what was necessary to achieve the objectives of the EC
Treaty. As there was also no misuse of powers or manifest error, the proposal for an Arbitration
Directive satisfied the principle of proportionality as well.
On the basis of the above analysis, the conclusion must be that the EU was competent to propose
harmonization measures in the field of direct taxation with respect to the elimination of double
taxation arising from transfer pricing profit adjustments.587 As shown in section 5.2.2.2, directives
on the basis of article 100 EEC were the appropriate legal measures in respect of direct taxation.
As the Commission chose the correct legal instrument for its harmonization measure, the Member
States were incorrect to challenge the legal basis of the proposed Arbitration Directive. As already
correctly concluded in 1978 by the Council’s legal service:
‘It being noted that Article 220 is a source of exclusive jurisdiction for Member States and thus
cannot prevent the application in the areas it covers of other provisions of the Treaty, such as
Article 110, it is still necessary, if Article 100 is to apply, for the conditions it sets to be effectively
fulfilled’.588
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The invalid challenging by the Member States can also be deduced from other directives in the
field of direct taxation (the Parent-Subsidiary Directive and the Merger Directive), the adoption of
which makes it clear that the Council was competent to adopt harmonization measures where the
distorting effects on the functioning of the common market (now the internal market) was
demonstrated. For these measures, Member States might have sought to adopt a multilateral
convention pursuant to article 220 EEC. That this has not happened supports the conclusion that
only a political motive underlay the unwillingness to adopt of the proposed Arbitration Directive,
rather than legal valid arguments.589 In any case, the above analysis shows that the Commission
was competent to propose harmonization measures with respect to the elimination of double
taxation arising from transfer pricing profit adjustments.
5.3.3 Competence of Member States to adopt measures on the basis of 220 EEC despite the fact
that the EU already proposed similar harmonization measures
5.3.3.1 General considerations
The previous section showed that the Commission was competent to submit its proposal for an
Arbitration Directive. This section discusses the subsequent question, namely whether Member
States were allowed to adopt the EU Arbitration Convention despite the fact that the proposed
Arbitration Directive was still pending before the Council. The discussion looks at the situation in
which harmonization measures have already been adopted, and at the situation in which no such
measures have yet been adopted, but there is a pending harmonization proposal before the
Council, as this distinction is important for the analysis.
5.3.3.2 Adopted harmonization measures
Once harmonization measures have been adopted, Member States must refrain from adopting
legislative measures that would conflict with the realization of the objective of the adopted
measure.590 This can also be seen in the ERTA case, in which the ECJ stated that:
‘In particular, each time the Community, with a view to implementing a common policy envisaged
by the Treaty, adopts provisions laying down common rules, whatever form they may take the
Member States no longer have the right, acting individually or even collectively to undertake
obligations with third countries, which affect those rules or alter their scope’.591 [Emphasis
added]

Although this case concerned the field of external relations, it is submitted that this applies more
generally in EU law, and can also be translated to article 220 EEC. The judgment of the ECJ in
Hurd v. Jones demonstrates that if Member States adopted measures outside the scope of the EEC
Treaty, where harmonization measures were already adopted in the same field, this would be
contrary to the obligation laid down on the Member States by article 5 EEC.592 Based on this case
law, by adopting harmonization measures, Member States partly transfer their sovereignty (now to
the EU). Thus, once harmonization measures have been adopted, the Member States are no longer
allowed to adopt measures covering that would conflict with the harmonization measure. The
adoption of the Parent-Subsidiary Directive, for example, means that the Member States are no
longer allowed to (unilaterally or jointly) agree on measures that conflict with that directive.593 If
the Council had adopted the proposed Arbitration Directive, Member States would no longer be
allowed to adopt conflicting measures in that field.

negotiate agreements with each other where necessary (…)’. It went on in paragraph III, stating that: ‘the fact that, by obliging
Member States to enter into negotiations for the abolition of double taxation, Article 220 grants them jurisdiction in this field does not
exempt the Member States from other provisions of the Treaty, in particular those that may result from the application of Article 100’.
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sovereignty in tax matters.
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5.3.3.3 No harmonization measures yet / proposed or pending harmonization measures
5.3.3.3.1 General considerations
The Community did not adopt any harmonization measures in the field of elimination of double
taxation resulting from transfer pricing profit adjustments prior to the conclusion of the EU
Arbitration Convention. There was only a proposal pending before the Council. This section deals
with whether the Member States in this situation were allowed to negotiate and adopt measures on
the basis of article 220 EEC, or whether the then pending harmonization proposal prevented
recourse to article 220 EEC. In essence, this boils down to the question whether article 100 EEC
took precedence over article 220 EEC. This question has been extensively debated in the
literature, which are first discussed below.
5.3.3.3.2 Positions taken in the literature
5.3.3.3.2.1 Positions in favor of precedence of article 100 EEC over article 220 EEC
Several authors argued that because of its inclusion in the General and Final Provisions of the EC
Treaty, article 220 EEC was only of a subsidiary nature. Scholsem already in 1982 – thus well
prior to the adoption of the EU Arbitration Convention – opined that article 220 did not rule out
the powers assigned to the Community under article 100 EEC, nor did it form a fund of reserved
powers for the Member States.594 In his view, due to the subsidiary nature of article 220 EEC, that
article could not restrict powers assigned to the Community on the basis of the EEC Treaty.
Conclusively, Scholsem rejected the argument of Member States that it would be logical to
conclude a multilateral convention on the basis of article 220 EEC, as this would be consistent
with the already concluded bilateral tax conventions between Member States. According to
Scholsem, the words ‘insofar as necessary’ used in article 220 EEC did not relate to the material
necessity of achieving the elimination of double taxation, but restricted Member States to adopting
measures for which harmonization measures at Community level were proposed or already
adopted. For that reason, he concluded that the words ‘insofar as necessary’ meant that article 220
EEC only played a complementary role. Schelpe and Nieminen arrived at a similar conclusion and
also submitted that article 220 EEC would only come into play if elimination of double taxation
could not be attained by other harmonization measures provided for in the then EC Treaty.595 In
their view, article 220 EEC only placed a secondary obligation on Member States. To this Schelpe
added that although article 220 EEC assigned certain competence to the Member States, they
could not invoke this article to escape the application of other articles of the Treaty. Nieminen
stressed that elimination of double taxation was most effectively attained at Community level and
for that reason the Community had primary competence and the Member States’ obligation to act
on the basis of article 220 EEC was only of a secondary nature.
Hinnekens took a similar position to the authors discussed above, and stressed that although it
appeared that article 220 EEC provided for an appropriate legal framework and instrument to
eliminate double taxation within the EU, article 100 EEC constituted a more appropriate tool to
achieve this objective.596 In his view, the Community held, by virtue of article 100 EEC, primary
competence to achieve the elimination of double taxation, even if this issue were also covered by
article 220 EEC. Article 220 EEC could only be applied by respecting the pre-emptive exercise of
the Community’s competence on the basis of article 100 EEC. Moreover, if the Council adopted
harmonization measures or if a harmonization proposal were pending, article 220 EEC could no
longer be applied for measures relating to the same subject.597 Like Scholsem, Hinnekens also
interpreted the words ‘insofar as necessary’ in article 220 EEC as meaning that Member States
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were not allowed to take action if the Community had already taken action or still could take
action.598
De Graaf also took the view that the Community was the first party to take action to eliminate
double taxation arising in the Internal Market.599 In his view, article 100 EC confirmed the
Community’s competence to adopt harmonizing measures for the avoidance of double taxation
within the Community rather than restricting it. Conclusively, the Member States were not
allowed to act on the basis of article 220 if harmonization measures still could be adopted by the
Community.600 To substantiate this position, De Graaf referred to the positions of the legal
departments of the Council and the Commission, which were also of the opinion that article 220
only came into play if other measures of the EC Treaty could not be applied.601 Further, De Graaf
referred to the ECJ’s ruling in Massey-Ferguson, on the basis of which he concluded that Member
States were not allowed to act in the situation in which the Community could apply article 308
EC.602 In De Graaf’s view this ruling also applies to the situation in which article 94 EC (the
former article 100 EEC) could be applied. To summarize, De Graaf argued that at any time article
94 EC prevails over article 293 EC Treaty, because of the specific assignment conferred upon the
Community in the former, and because of the subsidiary nature of the latter.603 In his view,
Member States did not have the right of choice between these articles as the legal basis for
adopting measures to eliminate double taxation within the Community, as this would provide
them with the possibility to circumvent the application of harmonization measures.
Ter Kuile took an intermediate position and argued that article 100 EEC prevails over article 220
EEC if a proposal for a harmonization measure has been submitted to the Council. But if no
initiatives have yet been proposed, then in Ter Kuile’s view Member States were still at liberty to
conclude measures on the basis of article 220 EEC.604
5.3.3.3.2.2 Positions in favor of precedence of article 220 EEC over article 100 EEC
De Roeck and Lehner took an opposite view to the views discussed above.605 De Roeck doubted
whether the reach of article 100 EEC went so far as to allow the Community to adopt measures in
the tax area about dispute resolution. In his view, it was from a legal perspective doubtful whether
the drafters of article 100 EEC had in mind such a broad application of that article. Lehner,
writing much later, added that article 293 EC (ex-article 220 EEC) must be interpreted in light of
the subsidiarity principle and stressed that had the proposed Arbitration Directive been adopted, it
would have interfered with the balanced system of double tax conventions between Member
States.606 For this reason and because he felt that Member States were better equipped to eliminate
double taxation by means of conventions, Lehner concluded that article 293 EC should prevail
over article 94 EC (ex-article 100 EEC) as regards adopting measures for the elimination of
598
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600
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double taxation. Hinnekens specifically disagreed with this view, because the subsidiary nature of
article 293 meant that Member States could only take action if the Community had failed to do so
in the specific area under review, so the subsidiarity principle then did not come into play.607
5.3.3.3.3 Analysis
5.3.3.3.3.1 Precedence of articles
The discussion in literature clearly falls into two camps. The first group took a strict interpretation
of article 293 EC in that article 94 EC took precedence over this article, on the basis of the words
‘insofar as necessary’. The other group attached greater importance to the Member States’
primary competence in the field of direct taxation. They did not interpret the words ‘insofar as
necessary’ in such strict way that it would tie the Member States’ exercise of their competence in
this field. In their view, article 220 EEC was a competing route with article 100 EEC and not just
a supplement to it. It is submitted that the better view is that article 220 EEC was indeed only of a
subsidiary nature. This is reinforced by the fact that the article was only included 14 days before
the adoption of the EEC Treaty in 1957.608 As observed in section 5.2.3.3.3, article 220 EEC only
imposed at the most a soft negotiation obligation on the Member States. Although it aimed at a
multilateral convention for which Member States deemed it necessary to enter into negotiations,
this article only came into play insofar as the Community failed to adopt harmonization measures
(either failed to agree or did not act at all). Consequently, if harmonization measures were pending
in the Council, the Member States should have refrained from adopting other measures in the
same field.609 In section 5.3.2 it was concluded that the Commission was entitled to submit a
proposal for an Arbitration Directive. In consequence, the Member States’ competence in this
field was (temporarily) set aside. Based on this analysis, it is submitted that the positions put
forward by De Roeck and Lehner are misconceived. De Roeck’s position is incorrect because the
adoption of inter alia the Parent-Subsidiary Directive and the Merger Directive made clear that
article 100 EEC constituted a sufficient legal basis to adopt harmonization measures in the field of
direct taxation. It is submitted that this is no different as regards the adoption of a binding dispute
resolution mechanism for cases of double taxation. Thus, the Commission lawfully submitted its
proposal for an Arbitration Directive, because:
•
•

Occurrence of double taxation following transfer-pricing adjustments negatively affected (or
still affects) the functioning of the common market (now the internal market); and
Member States were unable to achieve the elimination of double taxation to remedy the
problems sufficiently.

This latter was especially the case in 1976 – the year when the proposal for a Arbitration Directive
was submitted – because at that time none of the Member States provided for a mandatory
arbitration procedure in their domestic legislation or in their double tax conventions with each
other dealing with this issue.610 In 1976 it was thus perfectly clear that Member States would not
be able to achieve the full elimination of double taxation within the Community as regards
transfer pricing adjustments. A coordinated action by the Council would thus be better and would
more efficiently achieve the elimination of double taxation for transfer pricing disputes, in
particular because the effectiveness of the dispute resolution would be secured by the ECJ.
5.3.3.3.3.2 Lawful action by Member States
It is impossible to detect precisely at what point it becomes apparent that the Council had failed to
remove double taxation in a specific situation, and thus that Member States were free to act on the
basis of article 220 EEC. Is it the moment the Commission withdraws a proposal for a
harmonization measure? Nieminen argued that Member States had some leeway in determine
607
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when they were allowed to act on the basis of what the time he was writing had become article
293 EC.611 It is submitted, however, that this is a too liberal an interpretation, as the application of
article 220 EEC then becomes dependent on the Member States’ (subjective) interpretation of the
situation. If Nieminen’s view were correct, the Member States could easily set aside initiatives of
the Commission in the field of direct taxation in favor of article 220 EEC. However, it was
precisely this that actually happened when Member States adopted the EU Arbitration Convention
on the basis of article 220 EEC. It is submitted that initially the views of Scholsem, Schelpe,
Hinnekens, De Graaf and Vanistendael are correct, subject to a nuance as to the importance
attached to the status of the proposed measure by the Commission. These authors argue that if a
proposal is yet to be submitted or if the Commission and the Council could still take action, article
100 EEC had precedence over article 220 EEC. This is too broad brush an approach. With Ter
Kuile it should be accepted that Member States are not allowed to act if a proposal for a
harmonization measure has been submitted to the Council. Article 100 EEC took precedence over
article 220 EEC only once the Commission had actually submitted a proposal for a directive, or
has expressed its intention to do so. Prior to that moment, it was still uncertain whether or not the
Commission and Council would act (i.e. propose and/or adopt harmonization measures).
But if a harmonization measure is proposed, it would be premature to negotiate and adopt
measures on the basis of article 220 EEC. In this respect, Hinnekens correctly analyzed the
judgment in Kramer as meaning that a pending or proposed harmonization measure restrained the
Member States’ competence to enter into conventions on the basis of article 220 EEC. The words
‘insofar as necessary’ are in this respect sufficiently clear: an announced proposal or a pending
proposal makes it unnecessary (at least temporarily, as it would reactivate if the proposal were
withdrawn) for Member States themselves to take action in this field. 612 The judgment in
Überseering confirms this view. 613
Based on this judgment, it is submitted that only if the Commission did not take any action –
based on the competence assigned to it in the Treaty – and/or did not express any intention to do
so, would Member States be fully competent and at liberty to conclude measures for the
elimination of double taxation. If the Commission withdraws a pending harmonization proposal,
the Member States (re)gain their competence in this field. This also goes for the situation in which
the Council rejects a harmonization proposal, because in that situation no actual value can be
attributed to it. This point is important for the final conclusions of this study. The remaining
question is whether the EU Arbitration Convention was lawfully concluded given that at the
moment of its conclusion a legitimate harmonization proposal on the same subject was pending
before the Council. This question is answered below.
5.3.4 Lawful conclusion of the EU Arbitration Convention?
5.3.4.1 The EU Arbitration Convention’s history in brief
From the EU Arbitration Convention’s history, as discussed in chapter 1, it can be deduced that
from a practical perspective the Commission agreed to the adoption the EU Arbitration
Convention, but formally still desired to have the proposed Arbitration Directive adopted.614 This
can also be seen from its Communication of April 20, 1990, in which it urged the Council to adopt
inter alia the proposed Arbitration Directive.615 Initially, the Commission thus still maintained the
view that a directive was the most appropriate legal instrument for the elimination of double
taxation and for that reason also maintained its proposal for an Arbitration Directive. 616
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Eventually, the Commission ended its attempts to have this proposed directive adopted. Also, it
ended its objections to the EU Arbitration Convention as a legal instrument for an arbitration
procedure, as the convention’s content and aim was (quite) similar to the proposed Arbitration
Directive.617 After the EU Arbitration Convention’s entry into force in 1995, the Commission
formally withdrew its proposed directive in 1996.618
5.3.4.2 Positions taken in the literature
Hinnekens took the view that the precedence of article 100 EEC over article 220 EEC was
overestimated in respect of the EU Arbitration Convention. 619 He noted that although the
Commission lawfully submitted its proposal for an Arbitration Directive, there was no political
acceptance of this proposal by the Council. For this reason and because the Commission in its
communication of January 17, 1984 agreed to the proposal for a multilateral convention in order
to facilitate a compromise between Member States on the Parent-Subsidiary Directive, the Merger
Directive and the arbitration procedure, the proposal for an Arbitration Directive lost its preemptive force. Thus Hinnekens felt Member States were allowed to conclude the EU Arbitration
Convention.620 Meeus advanced similar views, observing that the impossibility of getting the
proposed Arbitration Directive adopted could not lead to the conclusion that the EU Arbitration
Convention was invalid.621
Heithuis and De Graaf took the opposite view. Heithuis argued that the Council was at the time of
the conclusion of the EU Arbitration Convention still obliged (formally) to decide on proposed
Arbitration Directive and this obligation did not disappear by signing the EU Arbitration
Convention.622 Although he was not explicit on this point, it seems that he felt that in the absence
of a formal decision by the Council to reject the proposed Arbitration Directive, the Member
States were not allowed to conclude the convention. Leaving the proposal on the table without a
formal rejection was thus not enough in Heithuis’ view. De Graaf went further, arguing that by
signing the convention, Member States acted contrary to articles 100 and 220 EEC, in conjunction
with article 5 EEC (the principle of loyal cooperation).623 De Graaf based his view on the ECJ’s
ruling in Sea Fisheries conservation measures that article 5:
‘Imposes on Member States special duties of action and abstention in a situation in which the
Commission, in order to meet urgent needs of conservation, has submitted to the Council proposals
which, although they have not been adopted by the Council, represent the point of departure for
concerted Community action’.624

In his view, because the Commission had lawfully submitted its proposal for an Arbitration
Directive prior to the adoption of the EU Arbitration Convention, Member States should have to
abstain from adopting measures on the basis of article 220 EEC. De Graaf thus asserted that the
EU Arbitration Convention was not lawfully concluded.
5.3.4.3 Analysis
5.3.4.3.1 General considerations
To answer the question whether or not the EU Arbitration Convention was lawfully concluded,
two sub-questions should be answered first. First, was the Council still obliged to decide on the
proposed Arbitration Directive, given its informal rejection of the proposal in 1978? Second, what
value should be attributed to the agreement between the Commission and Member States on the
development of the EU Arbitration Convention as part of the tax package in 1984?
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5.3.4.3.2 Obligation for the Council formally to decide on the proposed Arbitration Directive
As regards the first question, the view of Hinnekens and Schelpe is clearly correct. In the 1970s,
the Council could not reach unanimity on the adoption of the proposed Arbitration Directive.
Further, all Member States – except Denmark – challenged the directive as the appropriate legal
instrument for the elimination of double taxation arising from transfer pricing adjustments. The
Member States’ decision in 1978 to develop a multilateral convention on the basis of article 220
EEC must be considered an explicit, albeit informal, rejection of the proposed Arbitration
Directive. It is submitted that because of this informal rejection, it was unnecessary for the
Council to formally reject the proposed Arbitration Directive.625 Thus already in 1978 it was
apparently clear that the Council would not adopt the proposal. Factually, by this (informal)
rejection, article 100 EEC lost is precedence over article 220 EEC as regards this matter. It is
submitted that the fact that the rejection of the proposal was informal, rather than explicit, is
immaterial. In 1978 it was sufficiently clear that no harmonization measure in this field would be
adopted. Consequently, the proposed Arbitration Directive became a dead letter. Compared with
the other pending harmonization measures in the field of direct taxation (the Parent-Subsidiary
Directive and the Merger Directive), it is striking that the Council did not challenge the legal
nature of these measures and also did not (informally) also reject these measures. It is submitted
that because these two proposals were very much alive, it was neither necessary or permissible for
the Member States to have recourse to article 220 EEC in respect of them: they remained actually
pending before the Council and were, unlike the proposed Arbitration Directive, duly adopted.
5.3.4.3.3 Evaluating the agreement with the Commission on the EU Arbitration Convention
The history of the EU Arbitration Convention reveals that the Commission formally did not agree
to the multilateral convention route instead of a directive. However, for political reasons it gave
up its attempts to have the Arbitration Directive adopted in 1984, despite the communication of
April 20, 1990 in which it urged Member States to adopt the proposed Arbitration Directive. It
should be remembered that this urge was mostly inspired by the desire to see the ParentSubsidiary Directive and the Merger Directive adopted. No significant value should therefore be
attached to that communication in respect of the EU Arbitration Convention. As correctly
concluded by Hinnekens, in 1984 the Commission de facto accepted the multilateral convention as
the instrument to eliminate double taxation arising from transfer pricing adjustments. The exact
words of Commissioner Tugendhat were that it was only the outcome that mattered. Thus in effect
Commission gave its (informal) consent to proceed with the development of the EU Arbitration
Convention. Further, it is noteworthy that the Commission has never challenged the legal validity
of the EU Arbitration Convention, and eventually withdrew the proposed Arbitration Directive in
1996 as part of the tidying up of obsolete proposals. Had the Commission taken the view that the
EU Arbitration Convention was not lawfully concluded, it would not have behaved in this way,
but would most likely have commenced infringement proceedings under article 169 EEC.
5.3.4.3.4 Final considerations
Based on the above answers to the two questions asked, it is submitted that as from the Council’s
informal rejection of the proposed Arbitration Directive in 1978 and certainly from the
Commission’s acceptance of the tax-package in 1984 no actual value could be attached to the
proposed Arbitration Directive. While De Graaf is correct in stating on the basis of the Sea
Fisheries judgment that the Court required that Member States should abstain from taking action if
the ball is in the Council’s court, the situation in that case was in fact very different from that
relating to the proposed Arbitration Directive. In Sea Fisheries the measures ‘represented the
point of departure for concerted Community action’ within a very specific legal framework in a
field reserved to Community competence. In relation to the proposed Arbitration Directive, the
Council made it very clear that it had no intention of adopting the proposal, and the way was thus
clear for Member States to negotiate and agree on a multilateral convention on the basis of article
220 EEC. Article 100 EEC lost its precedence over article 220, because since 1984 the Member
625
See also Van Raad, who stated that the EU Arbitration Convention replaced the proposal for an Arbitration Directive. See Van Raad
1996, p. 6.
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States and the Commission agreed to pursue the route of seeking to achieve a multilateral
convention: the proposed Arbitration Directive was dead in the water. Hence in 1990 Member
States could rely on the fact that the proposed Arbitration Directive would never be adopted; they
could therefore lawfully conclude the EU Arbitration Convention. The fact that the proposal for
an Arbitration Directive was not formally withdrawn until 1996 makes no difference, as the fact
that the proposal still lay on the table merely signaled the Commission’s ambition to see it
reactivated at some time; in any event, with the entry into force of the EU Arbitration Convention
became effective in 1995, the proposal had simply become otiose.626
In conclusion, the EU Arbitration Convention was lawfully concluded. Nevertheless, in light of
analysis included in section 5.3.3.3.3 it is submitted that it would from a legal perspective perhaps
have been better if Member States had waited until the Commission had withdrawn its proposal
before concluding the EU Arbitration Convention. The fact that this did not happen, however,
does not change the legitimacy of the EU Arbitration Convention. Moreover, waiting was also not
opportune in 1990, as the EU Arbitration Convention was concluded as part of the tax package
along with the Parent-Subsidiary Directive and the Merger Directive.
5.3.5 Challenging the validity of the EU Arbitration Convention
In the previous section it was concluded that the EU Arbitration Convention was lawfully
concluded. But if this is not the case, it can be questioned whether the ECJ or the Commission had
any legal authority to challenge the EU Arbitration Convention’s validity. In section 5.3.3.2 it was
concluded that, on the basis of Gilly, article 220 EEC Treaty lacked direct effect;627 a challenge
through the national courts was thus not open to individuals.628
The only remaining possibility would be infringement proceedings under article 169 EEC.629 De
Graaf concluded that the infringement concerning the EU Arbitration Convention was apparent
and the Commission was therefore competent to initiate proceedings to challenge the convention’s
legal validity on the ground that there was still a proposal for harmonization on the table.630 As
will be apparent from the discussion above, it is submitted that De Graaf’s analysis on this point is
incorrect: there are simply no grounds for infringement proceedings.631 But even if there were, it is
questionable what the legal impact of the outcome would be. De Graaf concluded that if the ECJ
were to find that the Member States had failed to comply with their obligations, this would not
terminate the EU Arbitration Convention.632 It is submitted that this conclusion is correct, because
the ECJ has no competence to terminate the EU Arbitration Convention, but is only competent to
rule whether a Member State has infringed its obligations under EU law. The actual termination of
the EU Arbitration Convention would subsequently be a joint obligation for all Member States.633
But such termination would still not force the Council adopt the proposed Arbitration Directive
(had it not been withdrawn by the Commission).634 The practical effect of such termination would
in fact be disadvantageous to taxpayers, since they would then be left with no guarantee that
626
See also De Graaf 1997/11, p. 339-340 and 1998, p. 274-275. He argued that most probably the EU Commission withdrew its
proposal for legal and political reasons. The simple truth, however, is that the Commission formally withdrew a range of proposals
which had become otiose or were going nowhere as a ‘clearing the decks’ exercise.
627
See also Timmermans 1980, p. 55. In 1991 Ter Kuile 1991, p. 222-223 argued that there was a possibility that the ECJ was
competent to rule whether or not the EU Arbitration Convention was necessary to ensure for the benefit of their nationals the
elimination of double taxation within the Community. He acknowledged, though, that this was dependent on whether or not article 220
EC Treaty had direct effect. Ter Kuile was writing prior to the judgment in Gilly.
628
See also De Graaf 1998, p. 272 and 2004, p. 95-96. De Graaf referred for a similar position to Schwartz 2003, p. 5544. For reference
see footnote 559.
629
The Commission can initiate this procedure on the basis of its own investigations, or on actions presented by individuals / legal
persons. These individuals or legal persons do not necessarily have to be nationals of Member States or have to have an own interest in
the case. See also Helminen 2012, par. 7.3.3.2.
630
De Graaf 1997/11, p. 340-341; 1998, p. 275-276; and 2004, p. 95-96.
631
See also Hinnekens November/December 1998, p. 448. Even if the Commission could apply article 169 EEC (quod non), it should
be applied to a breach by a single Member State of its obligations under Community law, as that provision specifically refers to a
Member State not the Member States jointly failing to fulfill their collective obligation under Community law (see further section
5.2.3.2.2.2).
632
De Graaf 1997/11, p. 340-341; 1998, p. 275-276 and 2004, p. 95-96.
633
Ibid and references made to ECJ case law.
634
Ibid.
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double taxation in case of transfer pricing adjustments would actually be eliminated.635 In any
event, the discussion on the validity of the EU Arbitration Convention proved to be solely
academic, because the Commission never had any intention of challenging its validity before the
ECJ.636
5.3.6 Evaluation
When Member States concluded the EU Arbitration Convention in 1990, the proposal from the
Commission for an Arbitration Directive was still pending before the Council, and was not
officially withdrawn until 1996. This section discussed whether the Commission was competent to
present its proposal and whether the Member States acted within their powers by refusing to take
that proposal forward and instead proceeding to negotiate and conclude the EU Arbitration
Convention. The conclusion reached was positive on both points. Despite indications in the ERTA
and Irish Sea Fisheries cases about the Member States’ duties to not torpedo pending Community
action, in relation to the EU Arbitration Convention, their action was lawful and the conduct of the
Council and the Commission meant that the Commission’s proposed Arbitration Directive was in
practice no longer on the table, even though not yet formally withdrawn. Because of the Council’s
(informal) rejection of the proposal for an Arbitration Directive in 1978 and because the
Commission accepted the pursuit of a multilateral convention in 1984, article 100 EEC lost its
precedence over article 220 in this case, so the Member States were once again free to negotiate
and agree on a multilateral convention on the basis of article 220 EEC. In 1990 Member States
could rely on the fact that the proposed Arbitration Directive would never be adopted and they
could therefore lawfully conclude the EU Arbitration Convention.
5.4 Legal status of the EU Arbitration Convention and related measures
5.4.1 General considerations
One of the most discussed aspects of the EU Arbitration Convention in the literature is its legal
status in relation to international tax law as well as to (now) EU law. The key question to be
answered is whether the EU Arbitration Convention is an instrument of EU law, solely a
multilateral convention under international public law, or somewhere in between. This section
discusses the convention’s legal status and also the legal status of the Accession Conventions,
Accession Decisions, the Prolongation Protocol and the Code of Conduct. The outcome of this
analysis is of importance to clarify and understand the EU Arbitration Convention’s governance.
This subject is separately discussed in chapter 7.
5.4.2 Legal status of the EU Arbitration Convention
5.4.2.1 General considerations
The Member States signed the EU Arbitration Convention on July 23, 1990; the same date on
which the Council adopted the Parent-Subsidiary Directive and the Merger Directive. Both
directives are based on article 100 EEC, whereas the EU Arbitration Convention has its legal basis
in article 220 EEC. Unsurprisingly, the Directives are acts adopted by the Council, whereas the
convention is an act of the High Contracting Parties to the EEC Treaty. Both the ParentSubsidiary Directive and the Merger Directive are instruments of secondary Community (now
EU) law. The situation of the convention, though, has been a matter of much discussion in the
literature. This is first discussed below.
5.4.2.2 Positions taken in the literature
5.4.2.2.1 General considerations
The positions held in the literature can be divided into three standpoints:637
635
Hinnekens called such termination unnecessarily unproductive, Malthusian and destructive. See Hinnekens November/December
1998, p. 447.
636
Although Schelpe 1995, p. 71, observed in 1995 that the Commission might want to challenge the validity of the EU Arbitration
Convention in the future, this has never happened. It is submitted that this would also be odd, since as of 1984 the Commission
effectively agreed to the development and conclusion of the EU Arbitration Convention. See further Van Raad 1998, p. 3 and Joseph
2003, p. 40.
637
See for a summarizing overview of the first two categories also Joseph 2003, p. 40-41 and Huibregtse & Offermans 2004, p. 78.

Amsterdam, June 2016

100

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

a) The EU Arbitration Convention is part of law;
b) The EU Arbitration Convention is a multilateral convention under international public law; or
c) The EU Arbitration Convention is a multilateral convention under international public law, but
holds a special relation with EU law, as it is based on an article enclosed in the then in
existence EC Treaty.

5.4.2.2.2 First position: the EU Arbitration Convention is part of Community (EU) law
Heithuis, Noiret Silveira da Cunha and De Carolis supported the first position. 638 Heithuis
concluded that because the EU Arbitration Convention was concluded on the basis of article 220
EEC, it should be considered a species of (general) Community law. He opined that Member
States were also allowed to conclude the convention outside the scope of article 220, but
specifically chose not do so; by explicitly choosing article 220 EEC as the convention’s legal
basis, the Member States knowingly choose Community law as the basis for the convention. He
found support for this view in the convention’s preamble, which makes it clear that the convention
was concluded by the Member States meeting within the Council. Heithuis concluded that this
wording explicitly made a link to Community law, which meant that the EU Arbitration
Convention was part of it and should be treated accordingly. De Carolis arrived at the same
conclusion, although on different grounds, placing the discussion on the convention’s legal status
in the perspective of the Code of Conduct. He argued that because the Council adopted this Code
of Conduct (as well as its revisions) the assumption was strengthened that the EU Arbitration
Convention is part of the acquis communautaire.
5.4.2.2.3 Second position: the EU Arbitration Convention is a multilateral treaty under
international public law
In literature, the largest group supports the view that the EU Arbitration Convention is not part of
Community law, and is simply an ordinary multilateral treaty under public international law.
These authors are Wattel, Ter Kuile, Lagae, Malherbe, De Graaf, Van Raad, Martín Jiménez,
Eden, Züger, Pistone, Monsellato, Rodrigues, Meeus, Hulmák, M. & Sedmihradský, PerdrielVaissière, Noiret Silveira da Cunha, Panayi, Van Herksen, Terra & Wattel, Hann and
Helminen.639 Implicitly, Wolfswinkel, Hornsby & Van der Kloot, Coopers & Lybrand, Farmer
and Lyal, the Confédération Fiscale Européenne, Vermeend, Kogels and Mees, Hamaekers, and
Huibregtse and Offermans also appear to adhere to this second position.640
Ter Kuile, Monsellato en De Graaf substantiated their positions in detail. Ter Kuile argued that
since the EU Arbitration Convention was not an act of a Community institution it could not be
part of (secondary) Community law. Monsellato arrived at a similar conclusion: because the
Member States had concluded the EU Arbitration Convention amongst themselves, it did not
become part of Community law. Further, De Graaf argued that the fact that the EU Arbitration
638
Heithuis 1994, par. 2 and 4; Noiret Silveira da Cunha 2003, p. 412; and De Carolis 2013, p. 310. In addition, Hinnekens mentioned
that some authors held the position that the EU Arbitration Convention is part of EU law and therefore holds a similar legal status as
directives. Hinnekens however did not specify which authors this concerned. See Hinnekens 1996/2, p. 145-146.
639
Wattel 1991, par. 10.4; Ter Kuile 1991, p. 222-223; Lagae 1992, p. 724; Malherbe, J., Beperkingen van voordelen en het Europees
recht, FED 1996/414, chapter II; De Graaf 1997/10, p. 297, 1997/11, p. 333-334, 1998, p. 262 and 268-269 and 2004, p. 27 and 76-81
(and references made therein); Van Raad Van, K. & de Lignie 1997, par. 2; Van Raad 1998, p. 2; Martín Jiménez, A.J., Towards
corporate tax harmonization in the European Community, Kluwer Series on International Taxation 1999, p. 197-198; Eden 2000, p.
625-626; Züger, M., Mutual agreement and arbitration procedure in a multilateral tax treaty in: Lang, M. et al, Multilateral tax
treaties: new developments in international tax law, Kluwer Law International 1998, p. 167 and 173; and Züger, M., The ECJ as
Arbitration Court for the new Austria-Germany tax treaty, European Taxation March 2000, p. 104-105, 2001, par. 4.2.4; Pistone 2002,
p. 69 and 78 and 2003, p. 342; Monsellato, 2003, p. 22; Rodriguez 2003, par. 17; Meeus 2003, p. 102; Hulmák, M. & Sedmihradský,
M., Settlement of disputes in Czech tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Kluwer Law
International 2003, p. 126; Perdriel-Vaissière 2003, p. 213, Noiret Silveira da Cunha 2003, p. 412; Goede de, J., European integration
and tax law, European Taxation June 2003, p. 205; Panayi, C.H.J.I., Recent developments regarding the OECD Model Convention and
EC Law, European Taxation October 2007, p. 463; Van Herksen 2008, p. 333; Terra & Wattel 2008, p. 275-276; Hann 2009/12, p.
694; and Helminen 2012, par. 5.4.1.1; Lauwaars & Timmermans 2003, p. 103; Lagae J.P., Internationale meervoudige belasting, in
International Belgisch belastingrecht in ontwikkeling (Kluwer Rechtswetenschappen België, Deurne 1993), p. 724 en 725.
640
Wolfswinkel 1990, par. 2 and 4.1; Hornsby & Van der Kloot 1990, p. 525; Coopers & Lybrand 1992, p. 39; Farmer & Lyal 1994, p.
307; Confederation Fiscale Europeenne 1996, p. 61; Vermeend, Kogels & Mees 2002, p. 336; Hamaekers, H., Taxation trends in
Europe, Asia Pacific Tax Bulletin February 2003, p. 43-44 and Huibregtse & Offermans 2004, p. 78. See also Timmermans 1980, p. 55
in respect of other conventions on the basis of article 293 EC Treaty.
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Convention has its legal basis in article 220 EEC did not make it part of Community law.641 In his
view, by signing a multilateral convention on the basis of article 220, the Member States agreed
on a framework decision.642 Such decision does according to De Graaf, however, not constitute
EU law, as it was not concluded by Member States’ authorized representatives in their capacity as
Member States, but in their capacity as sovereign states.643 De Graaf substantiated his conclusion
with the following arguments:
a) Treaties based on article 220 EEC have to be ratified by Member States, or – as the case may
be – converted into Member States’ domestic legislation;
b) The ECJ has no competence to rule on the implementation and interpretation of treaties based
on article 220 EEC;644
c) Acceding Member States do not automatically accede to treaties concluded on the basis of
article 220 EEC on their accession to the EU;
d) Treaties based on article 220 EEC include provisions on the interaction between these treaties
and other treaties that were concluded earlier or would be concluded in the future; and
e) The views of Commission645 and the Council.646

5.4.2.2.4 Third position: the EU Arbitration Convention has some link with EU law
Hinnekens and Maisto also agreed with the second position that the EU Arbitration Convention
was in essence not part of Community law, since it was not a measure adopted by the Community
institutions. 647 However, they argue that the convention does not entirely stand on its own and has
some connection with Community law.648 Hinnekens argued that the fact that Member States
concluded the EU Arbitration Convention within the Council’s meeting was only a figure of
speech to which no actual value can be attributed.649 Because it was based on article 220 EEC, the
convention is not an ordinary international convention, but instead an instrument of quasi
Community law. Hinnekens added that the convention’s legal basis, object and purposes made it
very closely connected with the Community, and therefore also part of the acquis communautaire
in a broader sense.650 Although this close connection and the minimal involvement of Community
institutions did not make the convention an instrument of Community law proper, in the sense that
the Community institutions had competence relating to the convention, Hinnekens felt that the EU
Arbitration Convention had a higher legal status under Community law than to double tax

641

See inter alia De Graaf 2004, p. 27 and 76-81. Insofar not separately discussed in this section, De Graaf referred for supporting
views to inter alia Barents & Brinkhorst, Kapteyn & VerLoren van Themaat, Leenen, Scherer, Schwartz, Vedder and Züger. See
Barents, R. & Brinkhorst, L.J., Grondlijnen van Europees Recht, Samson 1994, p. 321; Kapteyn, P.J.G. & VerLoren van Themaat,
Inleiding tot het recht van de Europese Gemeenschap, 6th. ed., Kluwer 2003, p. 255-256; Leenen, A. Th.S, Gemeenschapsrecht en
volkenrecht, Kluwer 1984, p. 254; Scherer 1995, p. 92-93 and 1995, p. 954; Schwarz 2003, p. 5524-5525; Vedder 1994, p. 15-16; and
Züger, M., Mutual agreement and arbitration procedure in a multilateral tax treaty in Lang, M. et al, Multilateral tax treaties: new
developments in international tax law, Kluwer Law International 1998, p. 173. For references see footnote 559.
642
De Graaf agued that a framework decision enabled Member States to express a joint intention or jointly to decide to conclude a
treaty for the purposes of achieving one or more EU objectives.
643
In De Graaf’s view this is only the case if the EU Treaties explicitly provides for such framework decisions by Member States.
644
This issue is discussed in more detail in section 6.2.1. It is submitted that the non-competence of the ECJ is a consequence of the EU
Arbitration Convention’s legal status rather than an argument that the convention is not part of Community law.
645
De Graaf referred to answers by the Commission in the European Parliament to questions from Normanton (No. 182/76) – (C
226/10), OJ EC of September 27, 1976 and Premoli (No. 225/76) – (C 226/14)), OJ EC of September 27, 1976. These questions
concerned the European Patent Convention. Unlike De Graaf, the present author could not find in the answers an explicit statement that
the Commission took the view that treaties based on article 220 EEC were not part of Community law.
646
Answers by the Council of October 7, 1976 and by the Commission to questions from Premoli (No. 224/76) – (C 269/3), OJ EC of
November 15, 1976. Unlike the Commission, the Council made a more explicit statement that a multilateral convention between
Member States is not part of Community law.
647
Hinnekens 1991, p. 292-295, 1992, p. 82-83, 1993, p. 14-16, 1994, p. 160-162, 1996/2, p. 145-146, 1997, p. 32 and 40, 1998/4, p.
249-250, November/December 1998, p. 448-449, 2003, p. 547-548, 2009, p. 604 and 2010, p. 112 and 115; and Maisto, G., Shaping
EU Company tax policy – The EU Model tax treaty, European Taxation August 2002, p. 307.
648
See also Perrou, K., Settlement of disputes in Greek tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law,
Kluwer Law International 2003, p. 279-280.
649
Hinnekens 1996/2, p. 145-146. In Hinnekens’ view, these circumstances were not determinative to elevate the EU Arbitration
Convention’s legal status to be part of Community law.
650
Hinnekens also added that the Council and the Commission are involved in some stages of the EU Arbitration Convention. The
Council’s role is defined in articles 9(4), 17, 19 and 21 of the convention, and the Commission’s role is defined in article 9(6) of the
convention. See section 7.2.
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conventions and other international tax conventions.651 He nevertheless regarded the convention as
part of the acquis communautaire, because it served the objectives of the internal market and
because its legal basis was article 220 EEC.652 Maisto initially took the position that a multilateral
convention based on article 220 was not part of Community law, because the convention was
concluded by Member States themselves and not by a Community institution. However, like
Hinnekens, and de facto like Heithuis, Maisto concluded that because the Member States
specifically choose article 220 as the legal basis for the convention, it had features that made it
closer to an act of the Community rather than a convention under public international law.653
5.4.2.3 Analysis
5.4.2.3.1 Facts relating to the signing of the EU Arbitration Convention
The Member States signed the EU Arbitration Convention during their meeting within the
Council. Heithuis attached significant importance to this fact and argued that by choosing to do
so, Member States explicitly made a link with Community law. De Graaf disagreed with this
analysis and argued that the fact that Member States concluded the convention during a Council
meeting did not make it a decision by the Council. It is submitted that De Graaf’s position is
correct for the following reasons:
•

•

Since 1984 the Commission and Member States considered the draft EU Arbitration
Convention, the draft Parent-Subsidiary Directive and the draft Merger Directive as part of
one single tax package. It was thus perfectly logical to have Member States conclude the EU
Arbitration Convention on the same date as the Council adopted the Parent-Subsidiary
Directive and the Merger Directive, since by doing so the tax package as a whole was adopted;
and
The adoption within a Council meeting should be considered from a practical perspective.
During such a meeting all the Member States’ representatives are present, which makes it
rather easy to sign the convention, as otherwise a separate gathering of Member States’
representatives would have been necessary. This would be illogical from a practical
perspective.

To summarize, the fact that Member States signed the EU Arbitration Convention during a
meeting of the Council was chosen for practical reasons, and no legal consequences should be
attached to that fact. Hinnekens’ argument that no significant importance should be attributed to
the fact that the convention was signed during a Council meeting is correct. One issue that has not
been previously discussed is that the EU Arbitration Convention, along with the Parent-Subsidiary
Directive and the Merger Directive, was also published in the L series of the Community’s
Official Journal, which contains Community legislation, such as regulations, directives and
decisions. As the convention does not constitute Community legislation, its publication should
have taken place in the C series of the Official Journal. However, no significant importance
should be attached to this publication in the L series. Although the L series includes Community
legislation, this sole fact does not make the EU Arbitration Convention part of Community law, as
only a Community institution itself could adopt a harmonization measure.654 Publication in the L
series should therefore be considered an erroneous step, but no more than that.
5.4.2.3.2 Member States’ intentions when signing the EU Arbitration Convention
In respect of Member States’ intentions when signing the EU Arbitration Convention, Heithuis
argued that by choosing article 220 EEC as legal basis for the convention, Member States
knowingly chose to make the convention an instrument of Community law. Heithuis’ position is
651

Hinnekens 2009, p. 604 substantiated this argument, noting that Member States disagreed with the involvement of the ECJ in the
process of the EU Arbitration Convention. According to Hinnekens, this indicated that Member States stayed away from the
involvement of the Community institutions and of Community law.
652
Also Hinnekens 2010, p. 115.
653
Maisto observed that: (i) the EU Arbitration Convention’s territorial scope is similar to that of measures of Community law (e.g.
directives), (ii) it was also drawn up in the Community’s official languages with all the language versions being equally authentic, (iii)
it was concluded during a Council meeting, and (iv) the instruments of ratification had to be deposited at the office of the Council’s
Secretariat-General.
654
See also Malherbe 1996, chapter II.
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based on a literal interpretation of the convention’s legal basis. However, it is submitted that from
a historical perspective it becomes apparent that Member States did not agree on a Community
law instrument to solve transfer-pricing disputes by means of arbitration. Instead, by choosing
article 220 as the basis for the convention, they explicitly sought to exclude it from the sphere of
influence of Community law. They saw Article 220 as an escape clause from Community law
rather than a measure for constituting Community law.655
5.4.2.3.3 Final considerations
It is submitted that the decisive factor to determine the EU Arbitration Convention’s legal status is
that Member States concluded the EU Arbitration Convention in their capacity of sovereign states
and not as Member States, in the Council. Consequently, their joint decision to conclude the EU
Arbitration Convention was not a decision taken by a Community institution. De Graaf is correct
to observe that this decision does not constitute secondary EU law. The fact that the EU
Arbitration Convention has its legal basis in article 220 EEC and that it was concluded during a
Council meeting are immaterial. As shown in the previous section, Member States used article
220 to escape the influence of Community law on the EU Arbitration Convention rather than
incorporating such influence. The conclusion is that the EU Arbitration Convention is a
multilateral convention under public international law. There remains the view of inter alios
Hinnekens and Maisto that the convention has some link with (now) EU law. It is submitted that
Hinnekens’ position that the EU Arbitration Convention should be considered quasi EU law and
part of the acquis communautaire in a broader sense is incorrect. A measure is either part of EU
law or not. There is no kind of no-man’s land in between EU law and international law.656 While
Hinnekens correctly stated that there was a connection with EU law, because the convention’s
objective also has an impact on the functioning of internal market, this does not make the
convention quasi EU law. If Hinnekens’ and Maisto’s view were correct (quod non), there would
clearly be no need to enter into accession conventions for new Member States, because upon
accession to the EU they would automatically accede to the acquis communautaire, including the
EU Arbitration Convention. The fact that separate accession conventions were signed to enable
new Member States to accede to the EU Arbitration Convention refutes Hinnekens’ position.
Maisto’s arguments for regarding the convention as quasi EU law are also misconceived. Member
States used the Council as the depository for instruments of ratification of the convention, but this
involvement is nothing more than merely administrative, and is of no further significance; it
certainly does not bring EU law into play as regards the convention.657 The conclusion must be
that the convention is a multilateral convention under public international law, and is not part of
EU secondary law; the convention is governed by the principles of the Vienna Convention on the
Law of Treaties, not by the principles of what is now EU law.
5.4.3 Legal status of the Prolongation Protocol
The Prolongation Protocol has the same features as the EU Arbitration Convention. It has was also
concluded by Member States meeting within the Council, acting as the High Contracting Parties
to the Treaty establishing the European Community. Like the EU Arbitration Convention itself,
the Prolongation Protocol is also a multilateral convention under public international public law
and not an instrument of (now) EU law.
5.4.4 Legal status of the Accession Conventions and Accession decisions
5.4.4.1 General considerations
Since the signature of the EU Arbitration Convention there have been four waves of accession to
the EU: in 1995 Austria, Finland and Sweden; in 2004 Cyprus, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic and Slovenia; in 2008 Bulgaria
655
See also Hinnekens 2009, p. 604, who shared a similar view, observing that Member States did not want the ECJ involved in the
process of the EU Arbitration Convention.
656
See also De Graaf 1998, p. 269 and 2004, p. 80. De Graaf also disagreed with Hinnekens and opined that there is no basis for
Hinnekens’ view in international law.
657
Equal administrative involvement is provided for in articles 13-19 of the Convention on the mutual recognition of companies and
bodies corporate of February 29, 1968 and articles 61-68 of the Convention on Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters (72/454/EEC), Brussels, September 27, 1968.
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and Romania, and in 2013 Croatia. As the EU Arbitration Convention is a multilateral convention
under public international law, states do not automatically accede to this convention the moment
they accede to the EU. For the 1995 and 2004 a separate agreement was concluded concerning the
accession of the new Member States to the EU Arbitration Convention.658 For the accession of
Bulgaria, Romania and Croatia, however, a different route was chosen: they acceded to the
convention on their accession to the EU and the Council adopted decisions fixing the date from
which the convention would apply to them and making the necessary adjustments to the
convention.659 Both approaches are separately discussed below in respect of their legal status.
5.4.4.2 1995 and 2004 Accession Conventions
Article 4(2) of the 1995 Accession Treaty and article 5(2) of the 2004 Accession Treaty provide
that the new Member States:
‘Undertake to accede to the conventions provided for in Article 293 of the EC Treaty (…) signed by
the present Member States and to this end they undertake to enter into negotiations with the
present Member States in order to make the necessary adjustments thereto’. [Emphasis added]

Based on this provision, existing and acceding Member States entered into the 1995 and 2005
Accession Conventions. The preamble to these Accession Conventions stipulate that:
‘The high contracting parties to the Treaty Establishing the European Community (…) have
decided to conclude this convention (…) who meeting within the Committee of Permanent
Representatives of the Member States to the European Union (…) have agreed as follows’.
[Emphasis added]

This preamble is unsurprisingly similar to the preamble to the EU Arbitration Convention itself,
although these were, unusually, concluded by the representatives of the Member States meeting
within the Committee of Permanent Representatives and not by the representatives of the Member
States meeting within the Council. The Committee of Permanent Representatives (known as
COREPER) is responsible for preparing the work of the Council and consists of representatives of
each Member States’ ambassadors to the EU.660 It is submitted that there is no material difference
between ‘meeting within the Council’ and ‘meeting within the Committee’: the act is an act of the
High Contracting Parties to the Treaty establishing the European Community. The 1995 and 2005
Accession Conventions are, like the EU Arbitration Convention and the Prolongation Protocol,
multilateral conventions under public international law. Thus they do not constitute secondary EU
law (and are thus not part of the acquis communautaire).661
5.4.4.3 2008 and 2014 Accession Decisions
5.4.4.3.1 Content of the Accession Decisions
On January 1, 2007, Bulgaria and Romania acceded the EU. As with the accession of new
Member States in 1995 and 2004, Bulgaria and Romania entered into an accession treaty with the
then existing 25 Member States (the ‘2005 Accession Treaty’). However, unlike the 1995 and
2004 accessions, the 2005 Accession Treaty included a different provision that regards the
accession to inter alia the EU Arbitration Convention. Article 3(3) and (4) of the Protocol to the
2005 Act of Accession provides that:
‘(3) Bulgaria and Romania accede to the conventions and protocols listed in Annex I. Those
conventions and protocols shall enter into force in relation to Bulgaria and Romania on the date
determined by the Council in the decisions referred to in paragraph 4.’

658

These were signed on December 21, 1995 (O.J. 1996 C26/1) and 8 December 2004 (O.J. 2005 C160/1), respectively.
Council Decisions 2008/492/EC (O.J. 2008 L174/1) & 2014/899/EU (O.J. 2014 L358/19).
660
See article 240(1) TFEU.
661
The fact that these Accession Conventions were concluded during a meeting of a less important body – and not by this institution –
makes it even more apparent that no importance should be attached to the fact that the EU Arbitration Convention was concluded
during a Member States’ meeting within the Council.
659
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(4) The Council, acting unanimously on a recommendation by the Commission and after
consulting the European Parliament, shall adopt European decisions making all adjustments
required by reason of accession to the conventions and protocols referred to in paragraph 3 and
publish the adapted text in the Official Journal of the European Union.’ [Emphasis added]

These conventions and protocols include the EU Arbitration Convention, the 1995 and 2005
Accession Convention and the Prolongation Protocol. The Council decided on June 23, 2008 that
the EU Arbitration Convention would into force with respect to Bulgaria and Romania on July 1,
2008. The same route was chosen for the accession of Croatia to the EU Arbitration Convention in
2014. On December 9, 2014 the Council decided that for Croatia the EU Arbitration Convention –
along with the 1995 and 2005 Accession Decisions, the Prolongation Protocol and the 2008
Accession Decision – would enter into force on January 1, 2015.662
With respect to the accession of Bulgaria, Croatia and Romania to the EU Arbitration Convention
three questions can be put forward. First, was the Council competent to decide on Bulgaria and
Romania’s accession to the EU Arbitration Convention, as this convention is not part of EU law?
Second, if not, can the 2008 and 2014 Accession Decisions be considered valid from a legal
perspective? Third, what is the impact of the 2008 Accession Decision? All three questions are
discussed below in the light of the background to the choice of route (an accession decision
instead of an accession convention).
5.4.4.3.2 Discussion on alternative routes for the accession of new Member States to the EU
Arbitration Convention
In 2002-2004, the EU JTPF discussed whether alternative routes for the accession of new Member
States to the EU Arbitration Convention were possible. In the forum’s view, ratification
experiences with the EU Arbitration Convention, the 1995 Accession Convention and the
Prolongation Protocol had proved to be unsatisfactory, as ratification was on all three occasions
very time-consuming. For that reason and because in 2004 ten new Member States were due to
accede to the EU, the EU JTPF issued in 2003 a questionnaire to the Member States as regards
possible alternatives for accession of new Member States to the convention.663 This questionnaire
requested input on the following options:
a) An accession convention entering into force on signature of the document; or
b) Member States jointly declare/draft a provision that upon signature (or otherwise starting from
a date in the near future) the EU Arbitration Convention shall be provisionally applied pending
its ratification.

Although these options might speed-up accession of new Member States to the convention, the
EU JTPF acknowledged that Member States’ domestic legislation might prohibit these alternative
options, due to the necessity of parliamentary approval for accession of new signatory states to an
existing convention.664 Ten Member States responded to this questionnaire. Only in Malta, the
Netherlands, Spain and the United Kingdom could both options be pursued without parliamentary
approval. As in at least six Member States (the other responding Member States) parliamentary
approval was actually necessary for both options, the EU JTPF concluded that neither option was
feasible from a legal perspective.665 The forum subsequently concluded that it turned out to be
662

See note 658 above. The reference in article 3(4) of the Protocol to European decisions is because it was still expected that the draft
Constitution of the European Union would come into force, so the terminology of that instrument was used. As is well known,
following the rejections in referenda in France and in The Netherlands, the draft constitution never entered into force.
663
Doc. JTPF/005/REV1/2003/EN, par. 4.3.
664
Züger also reported that such provisional application is constitutionally not allowed in some Member States, See Züger 2001, par.
3.2.3.
665
Certainly as far as at least Germany, Latvia, Lithuania and the Slovak Republic were concerned. Although France did not provide
input on EU JTPF’s questionnaire, its unilateral policy makes no mention of invalidity of the 2008 Accession Decision due to lack of
parliamentary approval. See the French Regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 30, which refers to:
‘implementation of the simplified procedure for the accession of new member states of the European Union conventions and protocols
concluded by the Member States’. It therefore appears that France agreed to the legal route chosen. Sweden also did not provide input
on the questionnaire, but it appears that also in Sweden parliamentary approval is necessary for an amendment of a convention. See
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impossible to speed-up the accession of new Member States to the EU Arbitration Convention
other than via the existing ratification procedure.
Also the Commission concluded that due to the long ratification procedures there was a need for
an alternative and practical accession procedure, as a long ratification procedure could seriously
jeopardize the added value of the convention not only for the acceding Member States, but also
especially for taxpayers within the entire EU.666 The Commission therefore favored the Member
States adopting either an amendment to the EU Arbitration Convention so that it would
automatically apply to new Member States upon accession to the EU, or a joint declaration on the
matter.667 These recommendations were not followed-up and Member States, as with the 1995
accession, concluded a separate accession convention for the accession of the ten new Member
States to the EU Arbitration Convention in 2005. Nevertheless, as has been noted above, on the
accession of Bulgaria and Romania in 2008 and Croatia in 2014, the Council was given the power
to decide the date on which the EU Arbitration Convention would apply to the new Member
States. Neither the Member States nor the Commission or the Council explained why they chose a
different legal route for these accessions. The sole statement that can be found is from the
Commission, which mentioned that a separate accession convention was not necessary anymore,
without explaining why.668
5.4.4.4 Analysis
5.4.4.4.1 Council’s competence to decide on the accession of Bulgaria, Croatia and Romania to
the EU Arbitration Convention
The competence to make the amendments to the convention, and on the date from which it should
apply to the new Member States on the accession of Bulgaria, Romania and Croatia to the EU,
was assigned to the Council in the 2005 Accession Protocol and the 2011 Act of Accession. The
orthodox view is that all the signatory states acted in their capacity as sovereign states and as such
could agree to assign competence to the Council to decide on these matters. However, it is
submitted that this view is not correct. Because the assignment of competence to the Council was
not correctly executed from a legal perspective, the Council was not competent to make any
decisions in respect of the EU Arbitration Convention. For the sake of simplicity, the case of
Bulgaria and Romania to the EU Arbitration Convention is used as an example. The outcome of
the analysis also applies to the accession of Croatia to this convention.
Prior to the conclusion of the 2005 Accession Treaty, the Council decided on April 25, 2005 to
admit Bulgaria and Romania to the EU. The Council also decided that the conditions of admission
and the adjustments to the Treaties on which the European Union was founded, entailed by such
admission, would be the subject of an agreement between the Member States, Bulgaria and
Romania.669 It is submitted that this decision implies that the Member States should agree with
Bulgaria/Romania on the conditions of admission to the EU not as independent states, but acting
in their capacity as Member States (acting in pursuance of the decision in the Council). The 2005
Accession Treaty is thus a treaty between Member States (in that capacity) and Bulgaria/Romania.
This also can be derived from the 2005 Accession Protocol’s preamble, which stipulates that:
‘Considering that Article I-58 of the Treaty establishing a Constitution for Europe provides that the
conditions and arrangements for admission shall be the subject of an agreement between the
Member States and the candidate State’. [Emphasis added]
Dahlberg, M., Settlement of disputes in Swedish tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law,
Kluwer Law International 2003, p. 452.
666
Commission Communication doc. COM (2004) 297 final, par. 9. In this regard also Kroppen & Rasch 2004, p. 48.
667
Ibid par. 9. See also Van Honsté Bostyn 2004, p. 3 and De Hert de, L., European Commission follows-up on EU Joint Transfer
Pricing Report, Tax Planning International Transfer Pricing 2004/6, p. 21.
668
See Recommendation for a Council decision concerning the accession of Bulgaria and Romania to the Convention of 23 July 1990
on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (COM (2007) 839 final),
Brussels, December 20, 2007, explanatory memorandum. The European Parliament, in its report on this recommendation (A60194/2008) of May 28, 2008, fully supported this conclusion.
669
Council Decision of April 25, 2005 on the admission of the Republic of Bulgaria and Romania to the European Union (L 157/9),
O.J. EC of June 21, 2006.
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This provision makes clear that the Member States can only decide on issues relating to EU law.
In other words, issues that are not part of the acquis communautaire cannot be decided on in an
Accession Treaty. Since the EU Arbitration Convention is not part of this acquis communautaire,
the accession to the convention is to be decided by its signatory states stand-alone and is not an
issue to be included in an accession treaty/protocol that deals with accession of candidate states to
the EU. It is submitted that article 3(3) of the 2005 Accession Protocol is not correct from a legal
respective as far as its concerns the EU Arbitration Convention and its revisions and protocols.
Although from a practical perspective (e.g. speeding up of accession), it is understandable that
Member States agreed to assign competence to the Council with respect to accession of Bulgaria
and Romania to the convention, from a legal perspective the form chosen in the 2005 Accession
Protocol is incorrect. 670 Hence new Member States can only accede to the EU Arbitration
Convention pursuant to a separate concluded accession convention that is subject to ratification by
each existing and new Member State.671 In fact both the Member States and the Council, when
adopting the Code of Conduct in 2006, acknowledged this. In this respect, paragraph 9 of the
Code of Conduct stipulates that:
‘Member States will endeavor to sign and ratify the conventions on accession of new Member
States to the Arbitration Convention as soon as possible and in any event no later than two years
after their accession to the EU’. [Emphasis added]

Paragraph 9 specifically refers to conventions on accession of new Member States to the EU
Arbitration Convention. It has been repealed from the Code of Conduct with the 2015 proposed
revision, most probably because the Commission and the EU JTPF – despite their previous
opposite conclusions – believe that the accession of new Member States by means of a Council
decision is valid from a legal perspective. It therefore appears that the Commission, the Council
and Member States purposely disregarded the restrictions in Member States’ domestic legislation
and the previous existing paragraph 9 Code of Conduct when drafting the 2008 Accession
Decision. For a correct assignment of competence to the Council a separate protocol or
convention not part of the general accession of Bulgaria and Romania to the EU should have been
used instead. But then it would be just as practical for Member States to decide themselves on the
accession of Bulgaria and Romania to the EU Arbitration Convention. Further, if the Member
States actually intended to assign competence to the Council, it would have been sufficient to only
assign competence to the Council and not involve other EU institutions in this process. Article
3(4) of the 2005 Accession Protocol, however, shows that the process chosen is a special process
for the adoption of secondary EU law, with the Commission being empowered to make a
recommendation (rather than a proposal) and the European Parliament being only consulted. It is
unclear why the other institutions of the EU needed to be involved if competence were being
assigned by the Member States as sovereign states to the Council.
5.4.4.4.2 Validity of the Accession Decisions
The above discussion demonstrates that the assignment of competence to the Council to decide on
the accession of Bulgaria and Romania to the EU Arbitration Convention was from a legal
perspective not correctly performed. This has an impact on the 2008 Accession Decision’s legal
validity as well. It is peculiar that the Council decided that the EU Arbitration Convention should
enter into force for Bulgaria and Romania on a specific date, thereby disregarding the requirement
of parliamentary approval in multiple Member States, as discussed in section 5.4.4.3.2. The
decision by the Council on the accession of Bulgaria and Romania to the EU Arbitration
Convention is, from a domestic law perspective of some Member States, invalid. Although the
Council decision as such is not invalid (the decision itself is taken on the correct basis, namely the
competence assigned to the Council in the 2005 Accession Protocol) the assignment itself was
invalid and for that reason the decision becomes invalid as well. Because of the EU Arbitration
670
See also Van den Berg 2009, par. 5, who mentioned that the 2008 Accession Decision was taken to avoid a lengthy ratification
procedure.
671
Also Djebali 2012, par. 3.3.3.1. See also Hulmák, M. & Sedmihradský, 2003, p. 126, who stressed that because the EU Arbitration
Convention is not part of the acquis communautaire, acceding states do not have to adopt the convention in order to accede to the EU.
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Convention’s legal status as a multilateral convention under public international law, each
signatory state must ratify any amendments to it, as the accession of new signatories constitutes an
amendment to the convention. This has not happened with respect to the 2008 Accession
Decision. For that reason, apart from the legal discussion whether or not the Council was
competent to make such decision, it is not permissible to amend the EU Arbitration Convention
without ratification by each signatory state in accordance with its own constitutional requirements.
The EU Arbitration Convention itself, the Prolongation Protocol and the 1995 and 2005 Accession
Conventions all have been ratified by each Member State and only entered into force thereafter.
This should also have been done for Bulgaria and Romania’s accession to the EU Arbitration
Convention and for the 2014 Accession of Croatia.
5.4.4.4.3 Legal impact of the Accession Decisions
Although the above argument shows that the 2008 and 2014 Accession Decisions are invalid, the
EU Arbitration Convention is currently applied in all 28 Member States, and neither the
Commission, the European Parliament, the Council nor the Member States will challenge the legal
validity of the route chosen. All of them agreed to this alternative route to let Bulgaria, Romania
and Croatia accede to the EU Arbitration Convention. Further, it is also unlikely that taxpayers
will challenge the legal validity of the Accession Decisions, because they fully benefit from the
convention’s application in all 28 Member States.672 There is, however, one party that might have
been able to challenge the 2008 Accession Decision’s legal validity, namely Member States’
parliaments on the ground that they were not given the change to approve the Bulgarian,
Romanian and Croatian accession to the EU Arbitration Convention, although the time period to
do so appears to have lapsed. The possibility of bringing an action before a national court, and
persuading that court to make a reference to the ECJ under (now) article 267 TFEU would depend
on national law. It is submitted that as the 2008 and 2014 Accession Decisions concern an act of
the Council intended to produce legal effects vis-à-vis third parties (taxpayers faced with a profit
adjustment and Member States), the ECJ is competent to rule on the legal validity of those
Decisions. If the ECJ were to rule that the Accession Decisions were invalid, the Council would
be obliged to repeal them, and Member States would then have to enter into separate accession
conventions to let Bulgaria, Romania respectively Croatia effectively accede to the EU Arbitration
Convention.
5.4.4.4.4 Final considerations
Based on the analysis in the previous sub-sections the following conclusions can be drawn:
•

•

•

From a legal perspective Member States acted incorrect in assigning competence to the
Council in respect of the accession of Bulgaria/Romania/Croatia to the EU Arbitration
Convention. Member States, in their capacity as sovereign stages and not in acting as Member
States, had to decide stand-alone how these new Member States should accede to the EU
Arbitration Convention. They could have assigned competence to the Council in respect
hereof, but such assignment had to be made separately;
The Council’s 2008 and 2014 Accession Decisions are invalid. Consequently, the EU
Arbitration Convention has de jure not entered into force between Bulgaria/Romania/Croatia
and the other Member States; and
Member States’ national parliaments can pursuant to article 263 TFEU initiate a procedure
with the ECJ to ask for a preliminary ruling as regards the validity of the 2008 and 2014
Accession Decisions. If the ECJ rules that these decisions are invalid, the Council has to
repeal this decision and Member States should subsequently enter into a separate accession
convention to let Bulgaria/Romania/Croatia effectively accede to the EU Arbitration
Convention.

672

Article 263, third sentence, TFEU stipulates that: ‘any natural or legal person may, under the conditions laid down in the first and
second paragraphs, institute proceedings against an act addressed to that person or which is of direct and individual concern to them,
and against a regulatory act which is of direct concern to them and does not entail implementing measures’. A taxpayer may pursuant
to this sentence initiate a proceeding against an act that is of direct concern to this taxpayer. This applies to the 2008 and 2014
Accession Decisions as well. But again, as it is unlikely that a taxpayer would initiate such procedure, the subject is not further
discussed.
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The Member States made it themselves unnecessary difficult by not including in the EU
Arbitration Convention a provision as regards the accession of new Member States to the
convention. In fact, such provision was originally included in the 1978 Netherlands’ proposal for a
multilateral arbitration convention. As observed in section 1.2.2.4.2, this proposal formed the
basis for discussions on what would eventually become the EU Arbitration Convention. Article 17
of this proposal read:
‘Each State acceding to the European Communities will be obliged to accept that the present
Convention will serve as basis for the negotiations necessary to implement article 220, last alinea,
of the Treaty establishing the European Economic Community, within the relations between the
Member States’.

Had Member States accepted this provision, it would have provided clarity on how new Member
States from a legal perspective should accede to this convention.
5.4.5 Legal status of the Code of Conduct
5.4.5.1 Process of adoption and implementation Code of Conduct
In 2004 the EU JTPF presented its report on its activities during its 2002-2004 working period; it
opined that the most efficient way to improve the practical functioning of the EU Arbitration
Convention would be to adopt a code of conduct.673 The forum already developed a draft Code of
Conduct and invited the Commission to propose that the Council adopt it. The Commission
followed-up this invitation by including the proposal in its Communication of April 23, 2004.674
The Council and the Member States meeting within the Council formally adopted the Code of
Conduct during a Council meeting on July 28, 2006. As part of its monitoring function, the EU
JTPF – based on discussions and Member States’ practical experiences with the convention and
the Code of Conduct – suggested in 2009 that the Code of Conduct be revised. 675 In its
Communication of September 14, 2009, the Commission adopted these suggestions and
subsequently recommended the Council to revise the Code of Conduct.676 The Council and the
Member States meeting within the Council duly adopted the revised Code of Conduct on
December 22, 2009.
The preamble to the Code of Conduct states that it is a solely political commitment and does
affects neither the rights and obligations of Member States nor their competence nor the EU’s
competences arising from the EU Treaties.677 In other words, it is up to each Member State to
decide whether and how to implement the Code of Conduct in its domestic legislation or
administrative practices.678 The EU JPTF monitored this implementation by Member States during
2008.679 It was apparent that most Member States had implemented the Code of Conduct in their
administrative practices.680 Only Hungary, Malta and the Netherlands implemented it by means of
a legislative instrument. An overview of Member States’ responses is included in Annex I.

673
Report on the activities of the EU JTPF in the field of business taxation 2002-2003, par 2.8. See for an in-depth discussion on the
history of the Code of Conduct, section 2.5.
674
Commission Communication doc. COM (2004) 297 final, par. 9.
675
Commission Staff Working Paper doc. SEC (2009) 1169 final, para. 79-81 and Annex X.
676
Commission Communication doc. COM (2009) 472 final, par. 41.
677
I.e. the Treaty on European Union and the Treaty on the Functioning of the European Union, see latest consolidated edition (2012)
OJ C326/13 & 47 respectively.
678
See also Sporken & Den Besten 2010, p. 213.
679
Commission Staff Working Paper doc. SEC (2009) 1168 final, Annex IX. See also doc. JTPF/006/BACK/REV3/2006/EN. Note
that at the time of the monitoring, Bulgaria, Croatia and Romania were not signatory states to the EU Arbitration Convention. For that
reason, they did and could not submit a response.
680
Further, France, Italy and the United Kingdom included in their unilateral policy declarations on the effect of the Code of Conduct.
This concerns: France: ‘intends to make the widest possible application of these [HMP: that is the Code of Conduct’s] principles’,
Italy: ‘the Italian tax administration acts consistently with the recommendations of the previously mentioned Code of Conduct’ and the
United Kingdom: ‘the UK and other Member States subscribe to the Code of Conduct for the effective administration of the Arbitration
Convention’. See France’s regulation (14 F-1-06) of February 23, 2006; Italy’s regulation of June 5, 2012, par. 5; and United
Kingdom’s Statement of practice of January 30, 2012, par. 47. See for Italy also Pietralata & Lagrutta 2012, p. 15.
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5.4.5.2 Analysis
5.4.5.2.1 General considerations
Like the procedure followed for the accession of Bulgaria, Croatia and Romania to the EU
Arbitration Convention, the procedure followed for the adoption of the Code of Conduct also has
some curiosities. The EU institutions were involved in the process of developing, adopting and
revising this Code of Conduct. As the EU Arbitration Convention is not an instrument of EU law,
it can from a legal perspective be questioned whether these EU institutions were competent to
propose and adopt the Code of Conduct. Two questions are relevant in this respect:
1) Was the Commission competent to propose the Code of Conduct and to propose its revision?
2) Was the Council competent to adopt the Code of Conduct and its revision?681

Both questions are discussed below. Based on the answers to these questions, the main question,
whether the Code of Conduct was lawfully concluded and what its legal status is, is answered.
5.4.5.2.2 Was the Commission competent to propose the Code of Conduct and to propose for a
revision of the Code of Conduct?
5.4.5.2.2.1 Primary competence
As discussed in section 5.2.2, it is the Commission that is competent to propose EU legislation in
the field of direct taxation. It is submitted that as regards a treaty under international public law,
the Commission cannot act, unless the EU itself is to be a party to that particular treaty.682 Given
that the EU Arbitration Convention is not part of EU law, the sole possibility for the Commission
to obtain competence to propose a Code of Conduct would be if the Member States – as the
convention’s signatory parties – had assigned or were to assign this competence to the
Commission. This has not happened with respect to the Code of Conduct. In its 2001 Study the
Commission already reported that Member States has suggested improvement of the convention
by introducing of a code of good practice.683 The 2001 Study did not, however, refer to a mandate
to the Commission to develop such a code of good practice, nor was a mandate granted on the
establishment of the EU JTPF. It was only after that the Code of Conduct was adopted that the
Commission gained competence to propose further revisions of the Code of Conduct, as paragraph
13 of the Code of Conduct stipulates that:
‘In order to ensure the even and effective application of this Code of Conduct, Member States are
invited to report to the Commission on its practical functioning every two years. On the basis of
these reports, the Commission intends to report to the Council and may propose a review of the
provisions of this Code of Conduct’. [Emphasis added]

Based on this provision it can be concluded that the Commission had no explicit power to propose
the adoption of the Code of Conduct, but was assigned competence to propose suggestions for the
revision of the Code of Conduct in 2009.
5.4.5.2.2.2 Competence via the EU JTPF
In its 2001 Tax Strategy the Commission suggested the establishment of a joint forum on transfer
pricing in the context of the EU Arbitration Convention.684 The Council approved this suggestion
and the Commission duly established the EU JTPF in July 2002.685 The EU JTPF’s task with
681

This solely concerns a discussion of the Council’s competence. Member States as signatory states to the EU Arbitration Convention
hold full competence in this field.
682
An example of such a treaty is the Agreement between the European Community and the Swiss Confederation providing measures
equivalent to those laid down in Council Directive on taxation of savings income in the form of interest payments (2003/48/EC),
Brussels, June 3, 2003.
683
See for a discussion of this 2001 Study section 1.5.2.1.2.
684
See Commission Communication doc. COM (2001) 582 final.
685
The European Parliament, the Economic & Social Committee and the Council agreed to this establishment. See European
Parliament, Report on the Commission communication to the Council, the European Parliament and the Economic and Social
Committee on tax policy in the European Union – priorities for the years ahead ((A5-0048/2002/final), Brussels February 22, 2002 and
Opinion Economic & Social Committee on tax policy in the EU (C/48/73), OJ EC of February 21, 2002. See also Opinion Economic
and Social Committee on direct company taxation (C/241/75), OJ EC of October 7, 2002 and ECOFIN Meeting of March 11, 2002.
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respect to the EU Arbitration Convention is to examine necessary improvements. More precisely
its main task is inter alia:
‘To assist the Commission in finding practical solutions, compatible with the OECD Transfer
Pricing Guidelines for Multinational Enterprises and Tax Administrations, in order to achieve a
more uniform application of transfer pricing rules within the Union’.686

Further, the EU JTPF’s mandate stipulates that the forum should identify possible non-legislative
improvements to (...) practical problems that occurred due to transfer pricing practices within the
EU. During meetings of the forum discussions arose with respect to this mandate and focused on
the question whether the EU JTPF should only aim to identify possible non-legislative
improvements or whether it also should be entitled to make detailed proposals for improvements.
In its Communication of April 23, 2004, the Commission clarified the EU JTPF’s mandate in
more detail. To avoid any ambiguities relating to the competencies of the EU institutions and
Member States, the Commission purposely included the term ‘identify’ in EU JTPF’s mandate and
thereby expressly did not make any reference to the possibility for the forum to issue proposals for
improvements. Nevertheless, the Commission also explained that this element of the mandate
should not in any way be considered as precluding the EU JTPF from identifying practical
improvements that could imply legislative changes in certain Member States. However, since the
EU JTPF is a purely consultative expert group, the Commission explicitly noted that the decision
on potential legislative changes would in any event remain solely with the Member States, and not
with the EU JTPF or the Commission.687
5.4.5.2.2.3 Final considerations
Based on the above analysis it can be concluded that EU JTPF’s mandate does not go any further
than identifying possible non-legislative improvements with respect to the EU Arbitration
Convention and suggesting proposals for such improvements.688 The Commission is pursuant to
paragraph 10 of the Code of Conduct mandated to make suggestions for a further revision of the
Code of Conduct. The provision, however, does not clarify to which party these suggestions are to
be made. The Commission correctly acknowledged in its 2004 Communication that any potential
legislative changes remain in any event solely in the hands of the Member States. In other words,
neither the Commission nor the EU JTPF hold any legislative powers in this respect.689 This is
logical, since the Member States are the sole signatory states to the EU Arbitration Convention.
They thus hold legislative powers in adopting measures relating to this convention. Strikingly, the
Commission made a twist in its position in its 2004 Communication. The Commission stated in
this communication that the practical implementation of the EU JTPF’s proposals could improve
the EU Arbitration Convention’s functioning as a measure to eliminate double taxation within the
EU, thereby subsequently inviting the Council – not Member States – to adopt the proposed Code
of Conduct.690 It is submitted that this view is incorrect from a legal perspective. Ambiguously,
the Commission first correctly concluded that legislative power on the improvement of the EU
Arbitration Convention lay fully in the hands of Member States and subsequently – contrary to
that conclusion – invited the Council to adopt measures at a EU level specifically relating to this
convention. As analyzed above, the Commission – also following its own initial conclusion – had
no competence to propose to the Council a Code of Conduct relating to the practical functioning
of the EU Arbitration Convention: it should have refrained from any legislative attempts in this
respect. From a legal perspective, the Commission could only make a recommendation to the
Member States to adopt the Code of Conduct. Conclusively, by making a legislative proposal to
the Council, the Commission acted beyond its powers.
686
Commission decision of January 26, 2015 on the setting of the EU Joint Transfer Pricing Forum expert group (C (2015)247 final),
art. 2. Pursuant to article 3(1) of this decision, the Commission may consult the EU JTPF on any matter relating to transfer pricing.
Further, pursuant to article 3(2) EU JTPF’s chair is at liberty to advise the Commission to consult the EU JTPF on a specific issue.
687
Commission Communication doc. COM (2004) 297 final, par. 10.
688
See also Van Den Berg 2009, par. 4.
689
Differently Van Den Berg 2009, par. 4, who stressed that the Commission may decide whether proposals by the EU JTPF are
translated into legislative proposals.
690
Ibid para. 12-13.
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5.4.5.2.3 Was the Council competent to adopt the Code of Conduct and the revised Code of
Conduct?
As noted above, both the Council and Member States meeting within the Council adopted the
Code of Conduct. This is striking, because the EU Arbitration Convention is a multilateral
convention under public international law between the Member States – acting in their capacity as
sovereign states and is not an instrument of EU law. A Code of Conduct relating to the practical
functioning of this convention should be a matter only for its signatory parties and not a matter for
the EU institutions, unless the Member States explicitly assigned competence to them to do so.
For the Code of Conduct such an assignment was absent, the Council was not allowed to play any
legislative role in the Code of Conduct’s adoption.691 The arguments put forward with respect to
the Council’s competence to decide on the accession of Bulgaria/Romania and Croatia to the EU
Arbitration Convention also apply in the present situation.692 Specifically as regards taxation, the
Council also adopted a code of conduct on transfer pricing documentation for associated
enterprises in the EU.693 This code of conduct’s preamble make clear that it has been adopted as a
matter of interest for the proper functioning of the internal market. This wording, however, is not
included in the EU Arbitration Convention’s Code of Conduct, which stipulates:
‘Acknowledging the need both for Member States and taxpayers to have more detailed rules to
implement efficiently the aforementioned [EU Arbitration] Convention’.

This preamble does not make reference to the internal market, merely to Member States and
taxpayers. In that perspective, since the EU Arbitration Convention is not an instrument of EU
law, the Member States should have handled (de jure) and could easily handle (de facto) the
matter themselves.
5.4.5.2.4 Was the Code of Conduct lawfully concluded?
It is submitted that the process of adoption of the Code of Conduct is somewhat ambiguous.694
The Council formally adopted the Code of Conduct, but the decision thereof was not published in
the EU’s Official Journal L series, but in the C series. This initially supports the argument that the
Code of Conduct has not become an instrument of EU law.695 This is reinforced by the fact that it
was not solely the Council that adopted the Code of Conduct, but also the Member States. The
preamble to the Code of Conduct commences:
‘The Council of the European Union and the representatives of the governments of the Member
States, meeting within the Council (…) hereby adopt the following Code of Conduct’. [Emphasis
added]

It is curious why the Council was involved. The EU Arbitration Convention was not adopted by
the Council, but only by the Member States meeting within the Council. Why was it then also
necessary to have the Council adopt the Code of Conduct? As has been observed, there was no
legal ground or other necessity to do so. Also the reference to double tax conventions between
Member States in the Code of Conduct does not make a difference, as these conventions are also
outside EU’s sphere of competence. If only the Member States would have adopted the Code of
Conduct, thereby acting in their capacity of sovereign states parties to the EU Arbitration
Convention, the Code of Conduct would have been lawfully concluded. As a result it would have
constituted an addendum to the EU Arbitration Convention. However, it is submitted that the role
of the Council does not alter this conclusion. Although the Council’s adoption should be
691

For a different view see Van Den Berg 2009, par. 5, who argued that it is the Council that eventually has to approve any legislative
measures proposed by the EU JTPF / Commission.
692
Reference in this regard is made to section 5.4.4 for a discussion hereof.
693
Code of conduct on transfer pricing documentation for associated enterprises in the European Union (EU TPD) – (2006/C 176/01),
OJ EC of July 28, 2006. The other code of conduct in respect of taxation is the Code of Conduct for business taxation (98/C 2/01), OJ
EC of January 6, 1998.
694
See also Morris 2009, p. 12.
695
De Hert 2004, p. 23 also concluded that the Code of Conduct is not a traditional instrument of EU law. Van Stappen, a member of
the EU JTPF, stated that the Code of Conduct does not constitute a source of EU law, Van Stappen 2010, p. 18-19.
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considered invalid, the Code of Conduct (and its revision) itself remains still legally valid. This is
because the inclusion of the term ‘and’ in the Code of Conduct’s preamble makes it that the
Member States adoption of the Code of Conduct can be considered separately from the Council’s
adoption, and consequently be considered as lawfully adopted by Member States. To, however,
avoid any ambiguities in the future, it is from a legal perspective more correct to let the Member
States alone adopt a revision of the Code of Conduct, rather than with the Council.
5.4.5.2.5 Legal status
Based on the conclusion that in any case the Member States lawfully adopted the Code of
Conduct, as well as its revision its revision, the Code of Conduct should be considered – like the
EU Arbitration Convention itself – as an agreement under international public law. However, it
should not be considered a convention on its own, but instead an addendum to the EU Arbitration
Convention. Further, as regards is legal status, the Code of Conduct’s preamble stipulates that:
‘Emphasizing that the Code of Conduct is a political commitment and does not affect the Member
States’ rights and obligations or the respective spheres of competence of the Member States and the
Community resulting from the Treaty (…)’. 696 [Emphasis added]

Due to the fact that the Code of Conduct is a political commitment and does not have the status of
a convention or a treaty, it is not legally binding on Member States. In other words, it is an
instrument of soft law, not hard law.697 Nevertheless, the Code of Conduct may gain real legal
effect if Member States incorporate it into their domestic legislation. This, however, remains a
unilateral decision of Member States, which so far has been done only in Hungary, Malta, the
Netherlands and Spain (see Annex I for an overview hereof).
5.4.6 Evaluation
This section analyzed in detail the legal status of the EU Arbitration Convention and conventions
and protocols associated with it; inter alia the 1995 and 2005 Accession Conventions, the
Prolongation Protocol, the 2008 and 2014 Accession Decisions and the Code of Conduct. With
respect to the 2008 and 2014 Accession Decisions and the Code of Conduct it was also discussed
whether these measures were lawfully concluded and whether the parties involved in adopting
these measures held competence to do so.
It is concluded that the EU Arbitration Convention is a multilateral convention under international
public law and not an instrument of EU law, as Member States acted in their capacity as sovereign
states and not as Member States. The fact that the EU convention was adopted during the Member
States’ meeting within a Council meeting does not imply that the convention is a measure adopted
by a EU institution. It was logical to do so, as during this meeting the Council also adopted the
Parent-Subsidiary Directive and the Merger Directive, which were part of the same tax package as
the EU Arbitration Convention. Further, as during this meeting all Member States were already
present, it was also practical to do so. The Prolongation Protocol has the same features as the EU
Arbitration Convention and therefore is also a multilateral convention under international public
law and not an instrument of EU law. This conclusion also applies to the 1995 and 2005
Accession Conventions, by which Austria, Finland and Sweden respectively Cyprus, the Czech
Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic and Slovenia
became signatory states to the EU Arbitration Convention. These Accession Conventions are
supplements to the EU Arbitration Convention and as such have a similar status. A different
696
The term ‘treaty’ is somewhat ambiguous. From the revised Code of Conduct’s preamble it becomes clear this term should be
understood as Treaty on European Union and the Treaty on the Functioning of the European Union.
697
The Code of Conduct was published in the EU’s Official Journal C series, which indicates that it does not concern EU legislation. In
literature this view is generally also held. See inter alia Rolfe, C., New rules for transfer pricing disputes in Europe, International Tax
Review, 2005/2, p. 17; Radealli & Kraemer 2005, par. 3; Thömmes, O., EC tax scene, Intertax, 2005/3, p. 157; Vollebregt 2008, par.
5.1; Van Den Berg 2009, par. 6; Van Stappen 2010, p. 18-19; Editorial, Revised Code of Conduct for effective implementation of
Arbitration Convention published, Tax News Service 25 January 2010/4, p. 37; Helminen 2012, par. 5.4.1.3; Kogels 2012, p. 121; and
Plansky 2012, p. 242. See also Ireland’s unilateral regulation, International Tax: Mutual Agreement Procedures (including Transfer
Pricing/Corresponding Adjustments/ Advance Pricing Agreement issues), July 2011, par. 6. For a different view, see De Carolis 2013,
p. 310.

Amsterdam, June 2016

114

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

conclusion, however, applies to the legal status of the 2008 and 2014 Accession Decisions by
which Bulgaria/Romania respectively Croatia acceded the EU Arbitration Convention. The
respective acts of accession assigned competence to the Council to decide when the EU
Arbitration Convention (and related measures) would enter into force in respect of these new
Member States and to make the appropriate adjustments to the convention and its related
documents. This decision-making process was specifically chosen to speed-up proceedings, as
ratification of the 1995 and 2005 Accession Conventions turned out to be very time consuming.
Nevertheless, the legal validity of the 2008 and 2014 Accession Decisions is challenged in this
section for the following reasons:
•

•

Assignment of competence: the assignment of competence to the Council was included in the
2005 Accession Protocol (Bulgaria/Romania) respectively 2011 Act of Accession (Croatia).
Member States, however, agreed upon the accession of Bulgaria, Romania and Croatia to the
EU in their capacity as Member States. Since the EU Arbitration Convention is not part of the
acquis communautaire, the accession to this convention should have been decided by its
signatory states in a stand-alone act; it is not an issue to be included in an accession treaty or
accession protocol to the EU. From a legal perspective, Member States thus did not correctly
assign competence to the Council to decide on the accession of Bulgaria, Romania and Croatia
to the EU Arbitration Convention;
Validity of the 2008 and 2014 Accession Decisions: it is striking that the Council decided that
the EU Arbitration Convention should enter into force on a specific date, thereby disregarding
the requirement of parliamentary approval in several Member States for such entry into force
Apart from the (from a legal perspective) invalid assignment of competence to the Council, by
taking a decision without the necessary parliamentary approval, the amendment of the EU
Arbitration Convention with respect to the accession of Bulgaria, Romania and Croatia is
invalid.

The last issue discussed was the legal status of the Code of Conduct and its revisions. The EU
JTPF invited the Commission to propose the Code of Conduct to the Council for adoption. The
Commission followed-up this invitation and, acting on its proposal, the Council and Member
States meeting within the Council formally adopted this Code of Conduct. The same legal route
was chosen for the revisions of the Code of Conduct. As regards the legal validity of this decision,
the same conclusion applies as for the adoption of the Accession Decisions. Also here EU
institutions were involved in the process of adoption and amendment. The Commission had no
competence to propose the Code of Conduct, as it relates to a convention that is not an instrument
of EU law. The Commission should have refrained from making any legislative proposals in this
area. From a legal perspective, the Commission could only make a recommendation to the
Member States to adopt the Code of Conduct. By making a legislative proposal to the Council, the
Commission thus acted beyond its competence. It, however, is competent to propose a revision of
the Code of Conduct, as paragraph 13 of the Code of Conduct specifically assigns such
competence to the Commission. As regards the adoption of the Code of Conduct, it is concluded
that it has lawfully been adopted, the Member States adopted it, in addition to the Council.
Although the Council’s adoption should be considered invalid, the Code of Conduct (and its
revisions) itself were nevertheless lawfully adopted by the Member States. With respect to its
legal status, based on the Code of Conduct’s preamble, the code is only a political commitment
and does not have the status of a convention or a treaty. The Code of Conduct may only gain legal
effect if Member States incorporate it into their domestic legislation.
5.5 Concluding remarks
In section 5.1 it was discussed that the aim of this chapter is to clarify the legal status of the EU
Arbitration Convention and the measures connected therewith. The outcome of this analysis is
important for understanding and clarifying the convention’s governance, as its legal status
determines which parties are administering the convention and also which parties are (from a legal
perspective) involved in the convention’s governance. As mentioned in section 5.1, understanding
and clarifying the governance of the convention is the subject of the first research sub-question of
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this dissertation. Based on the analysis undertaken in this chapter, the question on the legal status
of the EU Arbitration Convention and relating measures is answered as follows:
Measure
EU Arbitration Convention
Prolongation Protocol
1995 Accession Convention
2005 Accession Convention
2008 Accession Decision
2014 Accession Decision
Code of Conduct

Lawful
conclusion
Yes
Yes
Yes
Yes
No
No
Yes

Legal status
Multilateral convention under international public law
Multilateral convention under international public law
Multilateral convention under international public law
Multilateral convention under international public law
Invalid
Invalid
Political commitment, soft-law instrument

The conclusions drawn in this chapter are further taken into account when discussing the
convention’s governance in chapter 7 and answering the first research sub-question in chapter 8.
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6. Relationship with EU law, international law, the OECD Model Convention,
double tax conventions between Member States, and Member States’
domestic legislation

6.1 Chapter overview
Following the analysis in chapter 5 on the legal status of the EU Arbitration Convention, this
chapter discusses the convention’s relationship with EU law (6.2), international law (6.3), the
OECD Model Convention (6.4), double tax conventions between Member States (6.5) and with
Member States’ domestic legislation (6.6). The relationship between the EU Arbitration
Convention and EU law and international law as well as with Member States’ domestic legislation
determines which parties have competence in governing and administering the convention. The
relationship with the OECD Model Convention is also important as several provisions concerning
the EU Arbitration Convention’s formal and material scope of application have been taken from
the OECD Model Convention. The Commentary to the OECD Model Convention may therefore
be of relevance for the interpretation of the provisions of the convention. Further, the relationship
with double tax conventions between Member States is also relevant in light of the convention’s
formal scope of application, more specifically for the interpretation of undefined terms. Article
3(2) of the EU Arbitration Convention stipulates that any undefined term is to be interpreted
pursuant the applicable double tax convention between Member States. Additionally, article 15
EU of the Arbitration Convention stipulates that wider obligations incorporated in double tax
conventions between Member States as well as Member States’ domestic legislation have
precedence over the EU Arbitration Convention.
The content of this chapter is a supplement to chapter 5 and builds on the conclusion drawn in that
chapter that the EU Arbitration Convention is not an instrument of EU law, but instead a
multilateral convention under public international law. To this end this chapter answers the
following question:
‘What is the relationship of the EU Arbitration Convention with EU law, international law, the
OECD Model Convention, double tax conventions between the Member States and their domestic
legislation’?

The analysis made in this chapter is thereby also important for answering the first sub-research
question, which stipulates that:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the EU
Arbitration Convention’s legal status and the associated competences, and does this governance
adhere to the principles of effectiveness and efficiency?

As already remarked in section 5.1, the analysis of this chapter – like that in chapter 5 –
constitutes preparatory work for the analysis of the EU Arbitration Convention’s governance in
chapter 7. Sections 6.2-6.4 set out a general analysis, whereas sections 6.5 and 6.6 discuss the
provisions included in the EU Arbitration Convention, the work conducted by the EU JTPF in
relation hereto and the resulting provisions included in the Code of Conduct (if any). These
conclude with a critical evaluation of these provisions and the work performed by the EU JPTF.
The outcome of the analysis of this chapter is evaluated in the last section of this chapter on the
basis of which conclusions are also drawn. As noted above, these conclusions constitute the basis
for analyzing the governance of the convention and answering the first research sub-question in
chapter 8.
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6.2 Relationship with EU law
6.2.1 General considerations
As explained in the previous chapter, the EU Arbitration Convention, the 1995 and 2005
Accession Conventions and the Prolongation Protocol are all multilateral conventions under
public international law. The 2008 and 2014 Accession Decisions are Council decisions, which
forms part of the acquis communautaire, or nowadays the acquis de l’Union. However, as
discussed in the previous chapter, since these decisions should be considered void, they have no
standing in EU and international law. Further, the Code of Conduct is a political agreement
between the signatory parties to the EU Arbitration Convention and as such an addendum to this
convention.
By entering into the convention, the Member States purposely kept it and its related measures
outside EU law’s sphere of influence. As a result, the Member States retained their freedom in
respect of the convention’s application and implementation, which would not have been the case
had the Council adopted the proposed Arbitration Directive instead. In general, the differences
between a directive under the auspices of EU law and a multilateral convention under public
international law are:698
•

•

•

•

•

Priority over domestic law: a multilateral convention entered under international public law
does itself not have any direct effect and/or priority over Member States’ domestic legislation,
whereas directives may have such an effect in certain circumstances;
Entry into force: a directive enters into force on a pre-fixed date determined in the directive
itself, whereas a convention (normally) enters into force on a certain date after ratification by
each contracting states;
Running period: a convention may be concluded for a limited period, by which after the
ending of such period the signatory states should either agree on a renewal or agree on a new
convention. A directive is in principle effective for an infinite period unless it is repealed or is
stated to be valid only for a limited period;
Accession of new Member States: new Member States, when adopting the acquis
communautaire, automatically accede to all EU legislation, including adopted directives). This
is not the case with a multilateral convention, for which a separate accession convention needs
to be concluded; and
Withdrawal: states can unilaterally withdraw from a convention concluded under public
international law; whereas Member States are not allowed unilaterally to withdraw from a
directive; they would have to withdraw from the EU itself.

It is submitted that the fact that the EU Arbitration Convention is not an instrument of EU law has
as a downside that taxpayers are: (i) provided with less legal protection as compared to a directive,
and (ii) also have less guarantee that double taxation is actually eliminated.699 As regards (i) this is
apparent because the Commission and the ECJ have no competence in relation to the convention,
which is further, discussed below.
6.2.2 Competence of the ECJ
The ECJ is pursuant to article 267 TFEU competent to interpret primary and secondary EU law.
The TEU and the TFEU constitute primary EU law, whereas directives and other harmonization
measures constitute secondary EU law. Had the Council adopted the proposed Arbitration
Directive, the ECJ would have been competent to answer preliminary questions on: (i) the
interpretation of the provisions of the directive and (ii) Member States’ application of it in
practice. The risk of a non-uniform application and interpretation of the Arbitration Directive
would thus be quite remote.700 Further, from inter alia Francovich it follows that if a Member
State fails to fulfill its obligation to take all necessary measures to achieve the result of a directive,
698

See also van der Lande 1997, par. 0.9 and Terra & Wattel 2008, p. 276.
See also Hinnekens 1992, p. 82.
Hinnekens 1991, p. 294-295, correctly argued that the preliminary ruling procedure is based on cooperation between the ECJ and
domestic courts and should therefore be considered the cornerstone for maintaining the uniform application and interpretation of EU
law.
699
700
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it can be held liable for damage suffered.701 As, however, the EU Arbitration Convention is not an
instrument of EU law, the ECJ has no competence to give preliminary rulings with respect to the
convention and thus cannot rule on disputes as regards the interpretation and application of the
convention.702 This is also logical from a historical perspective, since the Member States explicitly
refused to assign competence to the ECJ in this field.703 This lack of competence of the ECJ with
respect to the EU Arbitration Convention is widely accepted in literature704 and by the EU
JTPF705, although some authors disagree.706 It is submitted that the fact that the ECJ has no
competence with respect to the convention has as a downside that taxpayers enjoy less legal
protection against: (i) misuse of the convention by Member States, (ii) lack of cooperation by
Member States or a lack of progress in respect of time limits, (iii) an incorrect application or a
refusal to apply the convention, or (iv) a different interpretation of the convention’s provision by
Member States, possibly resulting in a non-application.707 A remaining question is whether the
advisory commission, established under the EU Arbitration Convention, is allowed to request a
preliminary ruling in the case that it is dealing with. Such a preliminary question could for
example concern a request by the advisory commission for an interpretation of a term or a
provision included in the EU Arbitration Convention. Hinnekens appears to have answered this
question positively,708 but it is submitted that because of the EU Arbitration Convention’s legal
nature, there is no legal basis to request a preliminary ruling and the ECJ would rule such a
request inadmissible.
Although the ECJ has no competence with respect to the EU Arbitration Convention, the ECJ can
on the basis of article 273 TFUE become competent if this is explicitly determined so in the
convention itself or in an additional protocol.709 This article stipulates that:
‘The Court of Justice shall have jurisdiction in any dispute between Member States which relates to
the subject matter of the Treaties if the dispute is submitted to it under a special agreement
between the parties’. [Emphasis added]

Member States, however, did not agree on assigning competence to the ECJ with respect to the
EU Arbitration Convention in a special agreement. This despite the fact that the 1978 proposal of
the Netherlands for a multilateral arbitration convention – which, as discussed in section 1.2.2.4.2
formed the foundation of the EU Arbitration Convention – included a detailed protocol that
701
Judgment of November 19, 1991 in Joined cases C-6/90 and C-9/90 Andrea Francovich and Danila Bonifaci and others v. Italy
[1991] ECR I- 5357, par. 39-41. See also Kogels, H.A., De Europese dimensie, Weekblad Fiscaal Recht 1996/237.
702
See former Commissioner Goergen in Giele & Drinkenburg 1992, p. 22, and Züger 2001, par. 3.5.
703
See for a further discussion hereof section 1.2.2.3.
704
Explicit confirmation of lack of competence ECJ: Timmermans 1980, p. 55; London, C, & Dillen, J., Commentaires sur la
proposition de directive instaurant la procédure arbitrale, Intertax 1982/6-7, p. 227; Scholsem 1982, p. 427-428; Ter Kuile 1991/10,
par. 3 and 1991, p. 221-223; Hinnekens 1991, p. 294-295, 1992, p. 82-83, 1993, p. 15; 1996/2, p. 146-148, 1997, p. 40, 1998/4, p. 250
and 2010, p. 115; Coopers & Lybrand 1992, p. 39; Farmer & Lyal 1994, p. 307-308; Confederation Fiscale Europeenne 1996, p. 61;
Malherbe 1996 par. II; van der Lande 1997, par. 0.9; De Graaf 1997/10, p. 297, 1997/11, p. 333-334, 1998, p. 262 and 268-269 and
2004, p. 79; Van Raad & de Lignie 1997/1837, par. 2; Van Raad 1998, p. 2; Züger 1998, p. 167; Martín Jiménez 1999, p. 198;
Vermeend, Kogels & Mees 2002, p. 336; Hamaekers 2003, p. 43-44; Rodriguez 2003, par. 17; Meeus 2003, p. 102; Perdriel-Vaissière
2003, p. 213; Perrou 2003, p. 280; Pistone 2003, p. 342-343; Noiret Silveira da Cunha 2003, p. 410; Huibregtse & Offermans 2004, p.
84; Altman 2005, par. 1.2.2.1.3; Markham 2005, p. 221; Van Herksen 2006, p. 571 and 2008, p. 333; Panayi 2007, p. 463-464; Terra &
Wattel 2008, p. 275-277; Morris 2009, p. 11; Vleggeert 2009, p. 547; Helminen 2012, par. 5.4.1.1; Djebali 2012, par. 6.2.2.2.1;
Plansky 2012, p. 241; and Burgers et al 2013, p. 475.
Implicit confirmation of lack of competence ECJ: Wolfswinkel 1990, par. 4.1; Heithuis 1994, par. 2.1; Maisto 2002, p. 307 and di
Cesare 2010, p. 282.
705
Doc. JTPF/015/2010/EN, par. 31.
706
Kapteyn & Verloren van Themaat 1995, p. 148 and Adonnino, P., Some thoughts on the EC Arbitration Convention, European
Taxation November 2003, p. 403-404. Kapteyn & Verloren van Themaat argued that depending on the specific case a the ECJ may be
competent to interpret the EU Arbitration Convention. Further, Adonnino advocated that notwithstanding its public international law
nature, the convention is relevant for EU law and as such should have been interpreted in the light of the goals and principles set out by
EU law. This could lead to competence for the ECJ to ascertain whether impediments to EU law have arisen from the conclusion of the
convention.
707
See also Scholsem 1982, p. 427-428 and Pistone 2003, p. 343. Had the ECJ competence to interpret the EU Arbitration Convention,
then the Member States and the Commission would be allowed to provide their opinions to the ECJ on the procedure. Consequently,
Member States would be able to comment on other Member States’ transfer pricing policy.
708
Hinnekens 1996/2, p. 149. See also Kapteyn & Verloren van Themaat 1995, p. 323.
709
See also Ter Kuile 1991, p. 221-223; Hinnekens 1996/2, p. 146-148; and De Graaf 1997/11, p. 333-334, 1998/4, p. 268-269 and
2004, p. 80.
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assigned competence to the ECJ to rule, upon agreement by the competent authorities concerned,
whether a decision of the arbitration commission is in accordance with the provisions of the
convention.710 That this was an explicit choice by the Member States can also be deduced from
other conventions concluded on the basis of article 293 EC Treaty. Although these conventions
initially also did not assign any competence to the ECJ, the Member States did enter into a
protocol to assign competence to it for the interpretation of those conventions.711 It is submitted
that if Member States had intended to assign competence to the ECJ in respect of the EU
Arbitration Convention, they would have included this in the convention itself or, like the
proposal of the Netherlands, in a protocol.
6.2.3 Competence of the Commission
In section 5.2.3.2.2.2 it was argued that the Commission could not commence infringement
proceedings if Member States individually or jointly failed to fulfill their obligations under article
220 EEC. Thus there is also no ground to initiate such procedure if Member States fail to comply
with the provisions of the EU Arbitration Convention (non-compliance with deadlines or failing to
establish an advisory commission), as the convention is not an instrument of EU law. Article 220
EEC, the convention’s legal basis, did not oblige Member States to comply with the provisions of
the adopted measures.712 The conclusion that the Commission lacked competence to enforce
compliance with the EU Arbitration Convention is widely held in literature.713 In addition to
infringement proceedings brought by the Commission, Member States can also challenge noncompliance, using now article 259 TFEU, but this will be impossible under the EU Arbitration
Convention, as the convention is not an obligation arising from the EU Treaties. The same
arguments as those advanced in respect of the Commission’s competence apply here as well.714
6.3 Relationship with international law
As concluded in section 5.4.2.3 the EU Arbitration Convention is a multilateral convention under
public international law and is governed by the international rules for treaties laid down in the
Vienna Convention.715 716 Pursuant to article 1, the Vienna Convention applies to treaties between
states, either bilateral or multilateral, but not to treaties concluded between states and international
organizations or between international organizations. Since the EU Arbitration Convention is a
710
See article 2 of the Protocol to the Netherlands’ proposal, included in Council Note R/856/78 (FIN 213) of April 13, 1978,
stipulating that: ‘The Contracting Parties may agree to submit to the Court of Justice of the European Communities, in particular at
the request of the enterprises involved and the Contracting Parties a decision of the arbitration commission provided for in the
Convention on the elimination of double taxation in connection with transfers of profits between associated enterprises, if those
enterprises believe that the abovementioned arbitration commission could not reasonably have reached that decision in accordance
with the provisions of the said Convention’. See also Hinnekens 1991, p. 294-295 and 1998/4, p. 250.
711
Protocol concerning the interpretation by the Court of Justice of the Convention of February 29, 1968 on the mutual recognition of
companies and legal persons, Luxembourg, June 3, 1971 and Protocol concerning the interpretation by the Court of Justice of the
Convention of September 27, 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, Luxembourg,
June 3, 1971. See for a discussion Van Der Bruggen 2002, p. 52.
712
Hinnekens also arrived at this conclusion. He correctly advocated that the allowance of an infringement procedure would unduly
stretch the interpretation of the obligation laid down on Member States and also not be in line with the text and intention of article 293
EC Treaty. Hinnekens 1991/11, p. 294; 1992, p. 82-83; 1996/2, p. 146-147; 1997/1, p. 40; 1998/4, p. 250; and 2010, p. 115.
713
Inter alia Scholsem 1982, p. 428; Heithuis 1994, par. 2; van der Lande 1997, par. 0.9; De Graaf 1997/10, p. 297, 1997/11, p. 333334, 1998, p. 262 and 268-269 and 2004, p. 79-80; Züger 1998, p. 167; Martín Jiménez 1999, p. 198; Hamaekers 2003, p. 43-44;
Meeus 2003, p. 102; Noiret Silveira da Cunha 2003, p. 410; Markham 2005, p. 223; Terra & Wattel 2008, p. 276; and Morris 2009, p.
11.
714
This position is also taken by the Netherlands State Secretary of Finance, in answer to questions by the Netherlands Association of
Tax Advisors, who acknowledged that under the EU Arbitration Convention recalcitrant Member States cannot be forced to comply
with the convention’s provisions. See Letter from the Netherlands State Secretary of Finance of December 19, 1997 (IFZ97/1515M) in
reaction to a letter from the Netherlands Association of Tax Advisors to the Parliament Committee for financial affairs.
715
Although Croatia, the Czech Republic, Cyprus, France and Romania did not ratify this Convention, it is submitted that as the
majority of Member States ratified this convention, the Vienna Convention governs the EU Arbitration Convention as well. See also
Holmes, who advocated that in respect of double tax conventions articles 31-32 of the Vienna Convention reflect general
internationally accepted principles of treaty interpretation and therefore can be applied for interpreting double tax conventions even if a
signatory state did not ratify it. See Holmes, K., International tax policy and double taxation, IBFD Amsterdam 2007, p. 70 and 72-73.
See further Sinclair, who argued that the Vienna Convention constitutes international common law, by which its provisions also apply
in relation to states that did not ratify this convention. See Sinclair, I.M., The Vienna Convention on the law of treaties, Melland Schill
Fund 1984, p. 19. See also Engelen, F.A., Het belastingverdrag met het Verenigd Koninkrijk: driemaal is nog geen scheepsrecht,
Weekblad Fiscaal Recht 1999/649.
716
See for double tax conventions in general, Uckmar, V., Double tax conventions in: Amatucci, A., International tax law, Kluwer Law
International 2006, p. 154-157 and Burgers et al 2013, p. 53 and 55-56.
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multilateral treaty between Member States, acting in their capacity as sovereign states, and
because international organizations are not a signatory party to this convention, the Vienna
Convention governs the EU Arbitration Convention.717 Consequently, several provisions of the
Vienna Convention have an impact on the EU Arbitration Convention, inter alia the ratification
process, entry into force, authenticity of language versions, territorial scope, and termination. The
provisions of the Vienna Convention are not discussed in detail in this section, but separately in
each specific section dealing with the relevant provision. In a general sense, article 26 of the
Vienna Convention deals with compliance with the provisions of a convention. This article
stipulates:
‘Every treaty in force is binding upon the parties to it and must be performed by them in good faith
(‘Pacta sunt servanda’)’.

Since all Member States have ratified the EU Arbitration Convention, taxpayers may trust that the
Member State will act in line with its provisions and apply in good faith these provisions if a
taxpayer validly so request. Non-application of the EU Arbitration Convention by Member States
for requests validly submitted constitutes a violation of article 26 of the Vienna Convention. It is
submitted that taxpayers may challenge such a violation in front of their domestic courts. This is
discussed further in section 6.6.2.
6.4 Relationship with the OECD Model Convention
The EU Arbitration Convention directly reflects several provisions from the 1977 version of the
OECD Model Convention,718 namely:
•
•
•
•
•
•

Article 2(1-2): taxes covered by the convention – copied from article 2(1 and 3);
Article 3(1-2): definitions of terms – copied from article 3(1-2);
Article 4(1): criteria for associated enterprises and the arm’s length principle – copied from
article 9(1);
Article 4(2): profit attribution to permanent establishments – copied from article 7(2);
Article 6(1-2): mutual agreement procedure – copied from article 25(1-2); and
Article 10(1): restrictions in the exchange of information – copied from article 26(2).

Because the EU Arbitration Convention is in substantial respects based on the OECD Model
Convention, the Commentary to this convention may be of importance for the interpretation of the
background, meaning and aim and tenor of the above-mentioned provisions. Further, this
Commentary may also provide for valuable information for the interpretation and definition of
terms used in the EU Arbitration Convention that are derived from the OECD Model Convention
(e.g. the term ‘associated enterprises’). When discussing the provisions of the EU Arbitration
Convention that are based on the OECD Model Convention, the relevant Commentary to the
OECD Model Convention is also taken into account, if necessary. This, however, also embraces
the OECD Transfer Pricing Guidelines, as they constitute a further elaboration of the arm’s length
principle laid down in article 9(1) of the OECD Model Convention.719 For that reason, the
provision and principles laid down in these guidelines are of relevance for the interpretation and
practical application of the arm’s length principle under the EU Arbitration Convention. This has

717
See for a similar view Hinnekens 1991/11, p. 294, 1996/2, p. 154 and 1998/4, p. 249; De Graaf 1998/4, p. 264; and Meeus 2003, p.
104-105. See further van der Lande 1997, par. 0.10.3.
718
The OECD Model Convention of 1977 was at the time of drafting of the EU Arbitration Convention the most recent version.
719
The OECD published in 1979 the first version of the Transfer Pricing Guidelines. The OECD Committee on Fiscal Affairs
published a completely revised version on July 13, 1995. These guidelines have been amended and supplemented several times
thereafter, most recently on July 22, 2010. The OECD Council has recommended states to follow the Transfer Pricing Guidelines in
their domestic transfer pricing practice. Although these guidelines only provide for voluntary principles and standards in the transfer
pricing area, they serve as the international standard for applying the arm’s length principle in international taxation. Liaugminaite, G.,
Recognition of the actual transactions undertaken, International Transfer Pricing Journal March/April 2010, p. 114, stated that despite
its voluntary principles, the guidelines represent a consensus among OECD members that is reflected in their domestic transfer pricing
regulations, as well as in the regulations of associated member and third states.
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also been acknowledged by the EU JTPF, which incorporated a special provision in paragraph
6(a) of the Code of Conduct. This provides that:
‘The arm's length principle will be applied, as advocated by the OECD, without regard to the
immediate tax consequences for any particular Member State’. [Emphasis added]

By explicitly referring to the application of the arm’s length principle by the OECD, i.e. inter alia
the Commentary to article 9 OECD Model Convention and the OECD Transfer Pricing
Guidelines, the OECD’s view is leading for the interpretation and application of the arm’s length
principle under the EU Arbitration Convention. This is further discussed in section 10.5.2.
6.5 Relationship with double tax conventions between Member States
6.5.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention applies to disputes on the correct interpretation of the arm’s
length principle as well as the correct attribution of profits to permanent establishments. These
disputes can also be dealt with under the mutual agreement procedure incorporated in the
applicable double tax convention between Member States.720 This carries the risk of overlap and
of concurrence. It is therefore important to determine the relationship between the EU Arbitration
Convention and these double tax conventions, and to determine which convention takes
precedence over the other convention. Article 15 of the EU Arbitration Convention includes a
provision governing the relationship between it and double tax conventions between Member
States, which reads as follows:721
‘Nothing in this Convention shall affect the fulfillment of wider obligations with respect to the
elimination of double taxation in the case of an adjustment of profits of associated enterprises
resulting either from other conventions to which the Contracting States are or will become
parties (…)’. [Emphasis added]

6.5.2 Work conducted by the EU JTPF
The EU JTPF did not discuss the relation between the EU Arbitration Convention and double tax
conventions between the Member States. It did, however, discuss the interaction of
simultaneously conducted procedures under the EU Arbitration Convention and these double tax
conventions. This is further discussed in section 16.3.
6.5.3 Provision of the Code of Conduct
The preamble to the Code of Conduct stipulates that its also concerns:
‘Certain related issues of the mutual agreement procedure under double tax conventions between
Member States’.

Paragraph 11 of the Code of Conduct includes a provision on the relationship with double tax
conventions between the Member States, and provides that:

720
Hinnekens 1996/2, p. 150, argued that their similarity was based on the same scope of application (dealings between associated
enterprises), the choice of procedures, the principles to achieve the objective of elimination of double taxation in the wording, and the
cross-reference in the method of interpretation of terms.
721
This provision is based on and almost identical to article 13 of the 1978 Netherlands proposal for a multilateral arbitration
convention. See Council note R/856/78 (FIN 213) of April 13, 1978. The provision reads: ‘Nothing in this Convention shall effect the
execution of wider obligations with respect to the elimination of double taxation in case of a correction of profits between associated
enterprises which result from other Conventions in which the Contracting States participate or from the domestic law of the
Contracting States’. Article 12 of the Netherlands proposal included a further rule of relationship with double tax conventions between
Member States: ‘The Convention on the elimination of double taxation with respect to taxes on income and on capital concluded
between two Contracting States shall continue to have effect as far as the present Convention is, not applicable’. This provision was
eventually not included in the EU Arbitration Convention. Whatever the reason was for the exclusion, it is submitted that the absence
of that provision is of no real importance, as the application of the EU Arbitration Convention cannot of itself set aside the legal effect
of a bilateral double tax convention between Member States.
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‘As far as transfer pricing cases are concerned, Member States are recommended to apply the
provisions of points 1, 2 and 3 also to mutual agreement procedures initiated in accordance with
article 25(1) of the OECD Model Convention on Income and on Capital, implemented in the
double taxation treaties between Member States’. [Emphasis added]

6.5.4 Analysis
6.5.4.1 General considerations
Article 15 of the EU Arbitration Convention determines which convention takes precedence over
the other if the applicable double tax convention between the Member States involved also
includes an arbitration procedure for transfer-pricing disputes. Strikingly, article 15 of the EU
Arbitration Convention only refers to the elimination of double taxation as regards the adjustment
of profits of associated enterprises. Although at first sight this does not concern disputes on the
attribution of profits to permanent establishments, it is submitted that this is the case, as article
1(2) of the EU Arbitration Convention stipulates that a permanent establishment is deemed to be
an enterprise for purposes of this convention.722
Moreover, article 15 EU of the Arbitration Convention addresses the relationship with double tax
conventions where they provide for a wider obligation compared with the EU Arbitration
Convention, but not the relationship with those double tax conventions that provide for narrower
obligations. 723 As this latter situation remains unaddressed and because such double tax
conventions and the EU Arbitration Convention are international agreements under public
international law, this relationship has to be determined pursuant to rules of international law.724
Had the EU Arbitration Convention been an instrument of EU law, it would automatically have
taken precedence over the double tax conventions between Member States.725 The situation where
double tax conventions between Member States provide for a wider and narrower obligation are
discussed in relation to the EU Arbitration Convention and also in relation to the Code of
Conduct.
6.5.4.2 Relationship with double tax conventions with a lesser obligation
For the reasons stated above, relationship of the EU Arbitration Convention with double tax
conventions between Member States is governed by the principles of international law laid down
in the Vienna Convention.726 This especially applies to the situation in which the double taxation
between Member States provide for a narrower obligation, now that article 15 of the EU
Arbitration Convention only addresses the situation in which these double tax conventions provide
for a wider obligation. It is thus not automatically the case that the EU Arbitration Convention
takes precedence over those double tax conventions (or vice versa) with a narrower obligation.727
Three positions are possible:728
a) Lex posterior derogat de lege priori: a more recent treaty prevails over an earlier treaty, unless
the intention of the contracting parties indicates otherwise, or if the more recent treaty contains
an explicit reservation that the earlier treaty prevails;
b) Lex superior derogat de lege inferiori: higher-ranking treaties under international law prevail
over ordinary treaties; or
722

The interpretation of article 1(2) EU Arbitration Convention shall be further discussed in section 9.6.
In this regard also Hinnekens 1991, p. 293; 1992, p. 84 and 1996/2, p. 150 and 154; and Lagae 1992, p. 724-725.
724
In this regard also Wouters, J., Bronnen van het internationaal recht in: Horbach, N., Lefeber, R. & Ribbelink, O., Handboek
Internationaal Recht, TMC Asser Instituut 2007, p. 121 and Helminen 2012, par. 5.4.1.1.
725
The ECJ ruled in Matteucci that EU law takes precedence over bilateral treaties between Member States if these bilateral treaties
would impede the application of a provision of EU law. This not only goes for bilateral treaties concluded after the establishment of the
EU, but also for bilateral treaties concluded prior thereto. See Judgment of September 27, 1988 in case 235/87 Matteucci (Annunziata)
v. Communauté Française of Belgium and Commissariat Général aux Relations Internationales of the Communauté Française of
Belgium [1988] ECR I- 5589, para. 19 and 22. See also ECJ – September 27, 1962 – Case 10/61 (Commission of the European
Economic Community vs. Italian Republic). See for a discussion also Hinnekens 1992/2, p. 85 and Heithuis 1994, par. 3.1.
726
See also Züger 2000, p. 104-105 and 2001, par. 4.2.4.
727
See also Lagae 1993, p. 725 and Hinnekens 1991, p. 293; 1992, p. 84-85 and 1994, p. 160-162.
728
International public law does not in general provide for a hierarchal order. Article 30 Vienna Convention only provides for the lex
posterior derogat de lege priori rule. The other two rules follow from unwritten international customary law. See for a discussion De
Graaf 2004, p. 242-244.
723
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c) Lex specialis derogat generali: special treaties prevail over general treaties.

In the literature there is no consensus on which of the three options prevails in respect of these
positions. The views held and the arguments used can be summarized as follows:
•

•

•

Position a): Van der Lande argued that article 30(2) of the Vienna Convention applies if the
EU Arbitration Convention is an agreement under ordinary international law. Consequently,
double tax conventions between Member States concluded after the conclusion of the EU
Arbitration Convention would take precedence over this latter convention.729 Van der Lande,
however, failed to state whether this was indeed his view. There are no other authors known
who hold this position;
Position b): Hinnekens adhered to this position and claimed that there are little to no
conflicting overlaps between the EU Arbitration Convention and double tax conventions in
respect of scope of application, principles and procedure relating to the mutual agreement
procedure.730 Such conflict is apparent in respect of the arbitration procedure, for which
Hinnekens argued that the EU Arbitration Convention, by virtue of its superior rank and level
of international law, takes precedence over later and more obligatory double tax conventions.
As in Hinnekens’ view the convention is within the European legal order, it takes precedence
over double tax conventions between Member States with respect to of transfer-pricing profit
adjustments. Heithuis, Perdriel-Vaissière, Huibregtse & Offermans shared Hinnekens’ view
and stated that because the EU Arbitration Convention is a lex specialis in relation to EU law,
it for that reason has precedence over double tax conventions between Member States; 731 and
Position c): several authors supported this third option.732 Van Herksen specifically opined
that because the EU Arbitration Convention’s scope of application is limited, as it only applies
to double taxation arising from transfer-pricing profit adjustments, it should be considered as
the lex specialis. Those double tax conventions between Member States that provide for a
narrower obligation in respect of this specific aspect should be considered as the lex generalis.
Van Herksen felt that the EU Arbitration Convention took precedence over those double tax
conventions between Member States that provide for a narrower obligation to eliminate double
taxation in case of transfer-pricing profit adjustments.

Adhering to position a) implies that the EU Arbitration Convention takes precedence over those
double tax conventions between Member States that were concluded prior to the conclusion date
of the EU Arbitration Convention in 1990, but not over those double tax conventions between
Member States concluded thereafter. The downside of this position is that the EU Arbitration
Convention’s practical application then would vary amongst Member States and also would be
dependent on whether double tax conventions were entered into prior or after the EU Arbitration
Convention’s conclusion. This option is from a practical perspective undesirable also not intended
by the Member States, since they widely use the EU Arbitration Convention, which they would
not do if they believed in position a). Of in total of 370 double tax conventions between Member
States, only 121 were concluded prior to 1990. Consequently, if option a) would be correct, the
EU Arbitration Convention would only prevail over 32% of the double tax conventions between
the Member States. Given the fact that these 121 double tax conventions are renewed from time to
time, the 32% will under this first position even be further reduced in the future and eventually the
EU Arbitration Convention’s effectiveness would be nullified.733 For that reason option a) appears
not to be practical and incorrect from a legal perspective.
Those authors that adhere to position b), base their conclusion on the fact that the EU Arbitration
Convention is closely connected to EU law, or more explicitly that it is a lex-specialis in relation
729

Van der Lande 1997, par. 0.10.3.
Hinnekens 1991/11, p. 293; 1992 p. 84-85; 1994 p. 160-162; 1998/4, p. 249; and 201, p. 115. See for a more nuanced view,
Hinnekens 1993, p. 16.
731
Heithuis 1994, par. 2 and 3.1; Perdriel-Vaissière 2003, p. 211; and Huibregtse & Offermans 2004, p. 78.
732
Inter alias Andriesse 1991, p. 176-177; Lagae 1992, p. 725; Lahodny-Karner, 1997, p. 197; Krabbe, H. Germany’s tax treaty policy,
Bulletin for International Taxation August/September 2000, p. 472; Züger 2000, p. 104-105; Noiret Silveira da Cunha 2003, p. 410;
Van Herksen 2008, p. 333-334 and Terra & Wattel 2008, p. 278.
733
See also Heithuis, 1994, par. 3.1.
730
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to EU law. It is submitted that from this point of view it is logical that the EU Arbitration
Convention would have precedence over double tax conventions between Member States with a
narrower obligation. As discussed in the previous chapter, the position maintained in this work,
however, is that the EU Arbitration Convention is a multilateral convention under public
international law. Although it has some resemblance with EU law, as the convention has its legal
basis in article 220 EEC, this resemblance does not make it part of EU law nor does it have
supranational status over double tax conventions between Member States. Consequently, the EU
Arbitration Convention holds no higher legal rank than double tax conventions between Member
States.734 Joseph has correctly concluded that if this option were to be followed, the consequence
of such higher legal status of the EU Arbitration Convention would be fairly limited and have
little practical relevance.735 If position b) were to be correct (quod non), any wider obligation
agreed upon in bilateral double tax conventions would be set aside by the higher ranking EU
Arbitration Convention. It is submitted that this would be less beneficial for taxpayers, who then
could not make use of the most beneficial instrument for them in terms of legal protection and
legal security. Needless to say that for taxpayers this is a matter of considerable practical
relevance.
Based on the above analysis, the relationship between the EU Arbitration Convention and double
tax conventions between Member States must be determined according to the principle lex
specialis derogat generali (option c)). As correctly observed by Van Herksen, the EU Arbitration
Convention’s scope of application is limited to resolving disputes arising from transfer pricing
profit adjustments. This scope is more specific than the general scope of double tax conventions.
Also as regards its content, the EU Arbitration Convention provides for a wider obligation, as it
provides for a binding dispute settlement mechanism for all cases for which its procedures are
applied. As most double tax conventions between Member States only provide for a non-binding
mutual agreement procedure, hence a lesser obligation, the EU Arbitration Convention should be
considered the lex specialis and thus takes precedence over double tax conventions between
Member States with a narrower obligation. This reasoning is consistent with article 15 of the EU
Arbitration Convention, since the latter stipulates that only wider obligations in double tax
conventions between Member States takes precedence over the EU Arbitration Convention. It is
only in such a situation that double tax conventions between Member States are the lex specialis
and the EU Arbitration Convention the lex generalis. This is further discussed below.
6.5.4.3 Relationship with double tax conventions with a wider obligation
The above analysis shows that the EU Arbitration Convention provides for the minimum position.
Therefore, if in a (future or existing) double tax convention between Member States wider
obligations are included as regards the resolution of transfer pricing disputes, the application of
these wider obligations is not constrained by the EU Arbitration Convention, but instead prevail
over it. The rationale behind article 15 of the EU Arbitration Convention can be found in the
convention’s aim and tenor: the elimination of double taxation arising from transfer pricing
adjustments. If other options provide for such elimination more swiftly or effectively (e.g. by
providing for a broader application, a directly binding procedure, or more written-out procedural
rules), these options are considered in line with the aim and tenor of the EU Arbitration
Convention and as such should not be restricted by it.736 This is also logical given the fact that in
that situation these double tax conventions are the lex specialis, which then take precedence over
the EU Arbitration Convention as the lex generalis.
It is submitted that currently there are 22 double tax conventions between Member States that
include an arbitration procedure to eliminate double taxation if the Member States fail to reach an
734

Also Züger 2000, p. 104-105, who argued that as both double tax conventions and the EU Arbitration Convention aim at protecting
the taxpayer from double taxation arising from transfer pricing profit adjustments, they grant the same protection. For that reason, there
is no determination of situations of superiority. See for a similar view also Meeus 2003, p. 104.
735
See Joseph 2003, p. 40-41.
736
Also Rodriguez 2003, p. 78, who correctly advocated that the fact that no such wider rules existed was the very reason that Member
States adopted the EU Arbitration Convention in the first place.
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agreement during the mutual agreement procedure.737 Annex III includes an overview of these
arbitration clauses. Of these 22 double tax conventions only 12 provide for a wider obligation as
regards the arbitration procedure, of which 11 have incorporated the arbitration clause of article
25(5) of the OECD Model Convention.738 These are the double tax conventions between Belgium
and Poland; between Estonia and Luxembourg; of Germany with France, Luxembourg and the
Netherlands; and of the United Kingdom with Belgium, France and the Netherlands, Spain and
Sweden.739 The twelfth double tax convention is that between Austria and Germany (of August
24, 2000). It is submitted that this latter convention provides for a wider obligation as regards the
arbitration procedure. Although it can be questioned whether that convention actually provides for
a wider obligation, because its the mutual agreement procedure contains a deadline of three years
instead of the two years under the EU Arbitration Convention, the mandatory reference to the ECJ
after expiration of the three-year deadline provides taxpayers a far better legal protection
compared with the EU Arbitration Convention.740
The other 11 double tax conventions also provide for a wider obligation compared with the EU
Arbitration Convention in that the decision of the arbitration board becomes directly binding on
the contracting states, whereas under the EU Arbitration Convention the Member States still have
the opportunity to negotiate a deviating solution after the advisory commission has rendered its
opinion.741 However, not all of these 11 double tax conventions always provide for a wider
obligation:
•

•

Double tax conventions of the United Kingdom with France and Spain: the arbitration
procedure under this convention is not open to those cases for which a request has already
been submitted under the EU Arbitration Convention.742 It is, however, submitted that if this is
not the case, the arbitration clause included in these double tax conventions takes precedence
over the EU Arbitration Convention;
Double tax convention between France and Germany: the deadline for the mutual agreement
procedure is three instead of the two years under the EU Arbitration Convention. Although the
arbitration procedure under the EU Arbitration Convention also takes one year and thereafter
Member States have another six months to take a final decision, it is submitted that this is
most probably a less extensive period than the period under the France-Germany double tax
convention. France and Germany have not agreed on any procedural rules for conducting the
arbitration procedure. The same applies to the double tax convention between Sweden and the
United Kingdom, which, in addition, also excludes arbitration for disputes on the attribution of
capital to permanent establishments.

737
Article 25(7) of the double tax convention between Italy and Romania (April 25, 2015) stipulates that the EU Arbitration
Convention in any case applies to the elimination of double taxation arising from transfer pricing profit adjustments between associated
enterprises. This provision, however, not entails an arbitration provision and is therefore not further discussed.
738
These are the double tax conventions between Belgium and Poland (Protocol of April 14, 2014); between Estonia and Luxembourg
(July 7, 2014); of Germany with France (Protocol of March 31, 2015), Luxembourg (April 23, 2012) and the Netherlands (April 12,
2012); and of the United Kingdom with Belgium (Protocol of June 24, 2009), France (June 18, 2009), Germany (March 30, 2010), the
Netherlands (September 26, 2008), Spain (March 14, 2013) and Sweden (March 26, 2015).
739
There are some deviations compared with the arbitration clause of article 25(5) of the OECD Model Convention, which are not
considered material in respect of the EU Arbitration Convention. For example, the double tax conventions of the United Kingdom with
the Netherlands and Sweden stipulate that arbitration is not open for disputes on residency. As the EU Arbitration Convention does
also not cover this type of disputes, this does not concern a material issue as regards the discussion in this section.
740
See also Züger 2000, p. 104-105 and 2001, par. 4.2.4. Züger opined that as the ECJ is a fully independent body, whereas the
advisory commission also consists of Member States’ representatives, the legal quality provided is much more sophisticated than that
under the EU Arbitration Convention. See also Terra & Wattel 2008, p. 278-279.
741
In similar wording Ribes-Ribes, A., Compulsory arbitration as a last resort in resolving tax treaty interpretation problems,
European Taxation September 2002, p. 403. Critically hereon Hinnekens, who argued that in practice Member States do not come to an
agreement because: (i) they could not resolve the case during the mutual agreement procedure, and (ii) a winning Member State most
probably does not want to depart from the advisory commission’s opinion. See Hinnekens 2010, p. 114. It is submitted that this is
correct, but the fact that the arbitration decision under article 25(5) OECD Model Convention becomes directly binding makes it that it
has in any case a time-advantage over the EU Arbitration Convention. Further, an advisory commission’s opinion that splits the
difference in that both Member States partially win and lose may still be subject to revision afterwards by these Member States. See
also Züger 2000, p. 104-105 and 2001, par. 4.2.4, who argued that it is decisive that under the EU Arbitration Convention it only
concerns an expert opinion and not a binding arbitral award.
742
Wording used: ‘or if the case has been presented to either competent authority under the European convention on the elimination of
double taxation in connection with the adjustment of profits of associated enterprises, signed on 23rd July 1990’.
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Only the double tax conventions between Estonia and Luxembourg, between Belgium and Poland;
Germany and Austria, Luxembourg and the Netherlands, and between the United Kingdom and
Belgium, Germany and the Netherlands constitute wider obligations as compared to the EU
Arbitration Convention. This conclusion may also apply to the double tax conventions of the
United Kingdom with France and Spain, but this is dependent on whether the procedure is first
initiated under the EU Arbitration Convention. Only in that situation does the EU Arbitration
Convention take precedence over the double tax convention. The EU Arbitration Convention and
the Code of Conduct, however, do not specify which conventions constitute wider obligations.
From a transparency perspective, it would be better of this were further clarified in the Code of
Conduct. The double tax conventions between Member States that do include an arbitration
clause, but not a wider obligation are the following:
•

•

•

Italy with Croatia and Slovenia: these conventions only provide for a voluntary arbitration
clause in that the competent authorities may establish an arbitration board after two years of
negotiation under the mutual agreement procedure. The arbitration board is entrusted to give
an expert opinion, which only becomes binding after both states fail to take a final (deviating)
decision within six months of the opinion being given. It is submitted that this constitutes a
similar obligation compared to the EU Arbitration Convention, and because the reference of a
case to the arbitration procedure is only voluntary, this does not constitute a wider
obligation;743
The Netherlands with Croatia, Estonia, Latvia, Lithuania, Poland and Slovenia, and between
France and Germany: although the arbitration clauses included in these conventions do
provide for a binding arbitral award, the reference of cases to the arbitration procedure is also
only of a voluntary nature;744 and
Between Germany and Sweden: this convention refers for the settlement of disputes to
chapters I, II and IV of the European Convention on the Peaceful Settlement of Disputes of 29
April 1957, if the states fail to reach an agreement during the mutual agreement procedure.
These chapters, however, do not provide for an arbitration procedure, as this is provided for in
chapter III of that convention. The double tax convention between Germany and Sweden also
allows the reference of a case to a court of arbitration; however, this reference is also
voluntary in that it is dependent on the contracting states’ consent.745

6.5.4.4 Relationship of the Code of Conduct with double tax conventions between Member States
In section 5.4.5 it was concluded that because the Code of Conduct is solely a political agreement
between Member States on the practical application of the EU Arbitration Convention, and not a
convention itself, it should be considered to be an addendum to that convention. The Code of
Conduct’s legal status is thus not similar to that of the EU Arbitration Convention. It is submitted
that this is also not necessary, as the Code of Conduct in essence only aims at improving the
convention’s practical functioning and not to amend or replace its provisions. It is thus still the EU
Arbitration Convention itself that determines the relationship with double tax conventions
between Member States. Nevertheless, there is a relationship between the Code of Conduct and
the dispute resolution mechanisms included in double tax conventions between Member States.
As discussed in section 6.5.3 this follows from the preamble to the Code of Conduct and is more
specifically determined in paragraph 11 of the Code of Conduct. It is submitted that paragraph 11
only recommends Member States to apply the provisions of the Code of Conduct in their bilateral
relations; it does not compel them to do so. This is logical, as the Code of Conduct is only a
political commitment between Member States and for that reason cannot impose obligations on
Member States with respect to double tax conventions with each other. This also follows from the
743

Double tax conventions of Italy with Croatia (October 29, 1999) and Slovenia (September 11, 2001).
Double tax conventions of the Netherlands with Croatia (May 23, 2000), Estonia (Protocol of July 14, 2005), Latvia (March 14,
1994), Lithuania (June 16, 1999), Poland (February 13, 200) and Slovenia (June 30, 2004). Under the double tax convention of the
Netherlands with Croatia, Latvia, Lithuania and Poland, the case is only referred to the arbitration procedure if both contracting states
agree so. Under the double tax conventions of the Netherlands with Estonia and Slovenia, such reference is possible at the request of
one of the contracting states.
745
Double tax convention between Germany and Sweden (July 14, 1992). See for a discussion: Denen, P.H & Bacht, S., Compatibility
of the Recent OECD Proposals with Germany’s Tax Dispute Resolution Mechanism, Bulletin for International Taxation November
2006, p. 466 and 469-470. Also Hinnekens 1992, p. 80.
744

Amsterdam, June 2016

127

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Code of Conduct’s preamble, which stipulates that the code is adopted ‘without prejudice to the
respective spheres of competence of Member States (…)’. Thus, Member States are at liberty
whether to adopt the provisions of the Code of Conduct in their double tax conventions with each
other.746 This does not imply that it would not be advisable also to apply the Code of Conduct to
these double tax conventions, as it would provide for a more uniform application of dispute
settlements procedures within the EU. It is submitted that this is also the aim of the explicit
reference to double tax conventions between Member States: to streamline the mutual agreement
procedures among Member States for cases that are dealt with under the EU Arbitration
Convention and under the applicable double tax convention. The advantage of such streamlining
is that if no rules are contained in the applicable double tax convention, the Member States can
easily rely on the rules included in the Code of Conduct, thereby avoiding a long period of
agreeing on such procedural rules (if at all).747
With respect to its content, paragraph 11 of the Code of Conduct refers to paragraphs 1-3 of the
Code of Conduct that could be applied by Member States under their double tax conventions with
each other. The reference to paragraphs 1-3 was inserted in the 2006 version of the Code of
Conduct and covers:
(i) The starting-point of the three-year deadline for the submission of a request under the EU
Arbitration Convention;
(ii) The starting-point of the two-year deadline for the mutual agreement procedure; and
(iii) Rules for the mutual agreement procedure.

The Code of Conduct was revised in 2009 and a proposal for a revision was adopted in 2015, by
which and paragraphs 1-3 have been renumbered to 7.2, 7.6 and 6, respectively. However,
paragraph 11 of the Code of Conduct erroneously still refers to paragraphs 1-3 of the Code of
Conduct. It is likely that this incorrect reference is a slip of the pen, and that it actually means
paragraphs 7.2, 7.6 and 6 of the Code of Conduct. Otherwise an odd situation would have been
created, since paragraphs 1-3 of the Code of Conduct (as they now read) refers to cases covered,
the application of the EU Arbitration Convention when this is dependent on the outcome of a
mutual agreement procedure under a double tax convention, and EU triangular cases. As,
however, paragraph 11 of the Code of Conduct explicitly relates to the mutual agreement
procedure, this must be a reference to paragraphs 7.2, 7.6 and 6 of the Code of Conduct. A
question is whether the explicit reference to the mutual agreement procedure only concerns this
procedure, or also the arbitration procedure where Member States have incorporated an arbitration
clause in their double tax conventions with each other. A literal reading of paragraph 11 of the
Code of Conduct leads to the conclusion that it only concerns the mutual agreement procedure.
However, as the arbitration procedure is in all double tax conventions between Member States
incorporated in the mutual agreement article, it is valid to state that the arbitration procedure
forms an integral part of the mutual agreement procedure.748 As paragraph 11 of the Code of
Conduct refers to article 25(1) of the OECD Model Convention, this reference should be
interpreted as a reference to the arbitration procedure as well. It is therefore submitted that the
rules included in the Code of Conduct as regards the arbitration procedure can also be applied to
those double tax conventions between Member States that include an arbitration clause.

746

De Hert arrived at the same conclusion, namely that Member States may agree to apply to certain provisions of the Code of
Conduct. Further, De Hert argued that the Code of Conduct might also encourage Member States to adopt more detailed procedural
rules in respect of the mutual agreement procedure in their double tax conventions with each other. See De Hert 2004, p. 23 and 2005,
p. 52-53.
747
So far, in practice, only the agreements between the Netherlands and the United Kingdom of September 26, 2008 and between the
Netherlands and Germany of April 23, 2012 make a reference to the Code of Conduct. Paragraph 6 of this agreement stipulates that in
case of a streamlined arbitration procedure (baseball arbitration), the remuneration of the arbitrators is identical to the rules
incorporated in the Code of Conduct.
748
This is also stipulated in paragraph 64 of the Commentary to article 25 of the OECD Model Convention.

Amsterdam, June 2016

128

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

6.5.5 Evaluation
This section discussed the relation between the EU Arbitration Convention and double tax
conventions between Member States as well as the relationship of those double tax conventions
with the Code of Conduct. Article 15 of the EU Arbitration Convention stipulates that double tax
conventions between Member States take precedence over the EU Arbitration Convention if they
provide for wider obligations as regards the elimination of double taxation arising from transfer
pricing profit adjustments. The rationale is that if other options than the EU Arbitration
Convention provide for the elimination of double taxation more swiftly or effectively, the
convention should not restrict the application of these options. The rule laid down in article 15 of
the EU Arbitration Convention clearly defines the convention’s relation with double tax
conventions between Member States. it does not, however, define the term ‘wider obligations’ or
which conventions it concerns. The Code of Conduct is also silent on this issue.749
Based on the analysis in this section, it can be concluded that under the lex specialis derogat
generali rule the EU Arbitration Convention generally takes precedence over double tax
conventions between Member States. Only in the situation in which double tax conventions
between Member States provide for a more effective or efficient dispute resolution mechanism
(e.g. a direct binding arbitration procedure), the applicable double tax convention is the lex
specialis and the EU Arbitration Convention the lex generalis. Currently, there are 12 double tax
conventions that provide for a wider obligation in respect of settling disputes arising from the
adjustment of profits of associated enterprises or attribution of profits to permanent
establishments.
The above analysis shows that paragraph 11 of the Code of Conduct clearly defines the
relationship between double tax conventions between Member States and the Code of Conduct.
Because the Code of Conduct is only a political commitment and not a from a legal perspective a
binding instrument, application of the Code of Conduct to these double tax conventions can only
be on a voluntary basis. Paragraph 11 of the Code of Conduct, however, erroneously refers to
paragraphs 1-3 of the Code of Conduct, whereas it should – following the 2009 and the proposed
2015 revision – be a reference to paragraphs 7.2, 7.6 and 6 of the Code of Conduct. Further, the
reference in paragraph 11 Code of Conduct not only concerns the mutual agreement procedure,
but also the arbitration procedure. The reason is that if an arbitration clause is provided for in
double tax conventions between Member States it is always incorporated in the mutual agreement
article. This, however, is not sufficiently reflected in the Code of Conduct.
6.6 Relationship with Member States’ domestic legislation
6.6.1 Provision of the EU Arbitration Convention
Following the ratification of the EU Arbitration Convention by each Member State, the
convention has been implemented in Member States’ domestic legislation. As to the relationship
of the EU Arbitration Convention to this domestic legislation, article 15 stipulates that:
‘Nothing in this Convention shall affect the fulfillment of wider obligations with respect to the
elimination of double taxation in the case of an adjustment of profits of associated enterprises
resulting either (…) from the domestic law of the Contracting States’. [Emphasis added]

The EU Arbitration Convention does not include a provision regarding the competence of
Member States’ domestic courts to interpret the terms of the convention or to enforce the
compliance with its provisions.
6.6.2 Work conducted by the EU JTPF
The EU JTPF did not pay particular attention to this subject.
749
This also applies article 15 of the EU Arbitration Conventions works out in practice. This latter issue is further discussed in section
16.3, specifically dealing with the application of the EU Arbitration Convention if the case is also eligible or dealt with under the
applicable double tax conventions.
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6.6.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision regarding the relationship with Member States’
domestic legislation or the competence of Member States’ domestic courts to interpret and enforce
the application of the EU Arbitration Convention.
6.6.4 Analysis
6.6.4.1 Relationship with Member States’ domestic legislation
International law is in essence neutral as regards the method through which international
obligations are incorporated at a national level, and does not provide for a standard principle as to
how states should implement obligations arising from international law.750 Consequently, states
are at liberty to choose the method of implementation of these international obligations they deem
appropriate, depending on their domestic legislation. In general, two systems govern the
implementation of these international obligations: the monist and the dualist system.751 Under the
monist system, international and domestic law form a single legal system. The principle lex
superior derogat legi inferiori applies to this system, by which international law is of a higher
legal order than domestic law. Consequently, rules arising from international law can be directly
applied without the necessity of implementing them first.752 In contrast, the dualist system regards
international and domestic law as two separate legal orders. Consequently, international law only
takes effect after it has been implemented into domestic law.753 It goes too far for this work to
determine how the EU Arbitration Convention relates to each Member States’ domestic
legislation, as within the EU some states adhere to the monist principle and others to the dualist
principle. In a very general sense, Denmark, Germany, Italy, Sweden and the United Kingdom are
examples of dualist states, whereas Belgium, the Czech Republic, France and the Netherlands are
examples of monist states. 754 The discussion in this section therefore only focuses on the
relationship of the EU Arbitration Convention with Member States’ domestic legislation in
general.
In the literature there is no consensus view on the relationship between the EU Arbitration
Convention and Member States’ domestic legislation. For example, Terra & Wattel take the view
that the convention does not have a direct effect of itself and has no priority over Member States’
domestic legislation. According to these authors, this would only be the otherwise if Member
States recognized the self-executing provisions of the EU Arbitration Convention and also
recognized the precedence of the convention over their domestic legislation.755 Hinnekens adopts
a slightly different view and argued that if an international convention is self-executing, it prevails
over a state’s domestic legislation.756 Kergall arrived at a deviating conclusion from that of Terra
& Wattel and Hinnekens. In his view, like all treaties under international public law, the EU
Arbitration Convention also holds a higher legal rank in relation to Member States’ domestic
legislation.757 In view of these positions, it is submitted that the discussion on the relationship
between the EU Arbitration Convention and Member States’ domestic legislation is quite similar
to the discussion on the legal relationship between the EU Arbitration Convention and double tax
conventions between Member States. By ratifying the EU Arbitration Convention,
Member States incorporated the convention’s rules into their domestic legislation. In other words,
these provisions have gained full effect under Member States’ domestic legislation. Although it is
submitted that Terra & Wattel and Plansky are incorrect to claim that the EU Arbitration
750
See Besselink, L., Internationaal recht en nationaal recht in: Horbach, Lefeber & Ribbelink, Handboek Internationaal Recht, TMC
Asser Instituut 2007, p. 50-51.
751
For a discussion: ibid; De Graaf 2004, p. 230-233; and Amatucci 2006, p. 155.
752
Ibid.
753
Besselink 2007, par. 3.1.1.
754
Ibid par. 3.1.2 and De Graaf 2004, p. 230-233. See also Michielse 1994, p. 225; Hulmák, M. & Sedmihradský 2003, p. 127;
Dahlberg 2003, p. 467; Ullah 2003, p. 474; and UN, Capacity development programme in international tax cooperation
(E/C.18/2014/5), New York, par. 35.
755
Terra & Wattel 2008, p. 276. Plansky expressed a similar view. See Plansky 2012, p. 241.
756
Hinnekens 1996/2, p. 153.
757
Kergall, Y., Double taxation: an assessment of the last EC Proposals in the light of existing regimes as implemented by national
laws and bilateral treaties in: Hosson De, F.C., The Direct Investment tax initiatives of the European Community, Kluwer Law
International 1990, p. 68.
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Convention’s provisions from itself have no direct effect (are not self-executing), it is because of
this ratification by all Member States, that these provisions in any case gained such direct effect.
Consequently, taxpayers can apply for the EU Arbitration Convention in a very direct manner. In
addition, the higher legal ranking of the EU Arbitration Convention in relation to Member States’
domestic legislation can also be deduced from article 15 of the EU Arbitration Convention itself.
Like the discussion on the relationship with double tax conventions between Member States,
article 15 also stipulates that wider obligations under Member States’ domestic legislation take
precedence over the EU Arbitration Convention. It is submitted that a contrario the EU
Arbitration Convention takes precedence over Member States’ domestic legislation in all other
cases.
6.6.4.2 Competence of Member States’ domestic courts to interpret and enforce compliance with
the EU Arbitration Convention
In the literature, most authors adopt the view that Member States’ domestic courts are competent
to interpret the terms of the EU Arbitration Convention and to enforce compliance with the
convention’s provisions if Member States fail to comply with them.758 Business representatives
within the EU JTPF take this view as well, specifically referring to competence to enforce a
taxpayer’s access to the procedures of the EU Arbitration Convention.759 Not all authors, however,
agreed with this view. For example, Ter Kuile argued that the task of interpreting or explaining
the convention is mainly assigned to the arbitrators.760 Further, Nilausen opined that cases could
not be brought to domestic courts if for example cases were not referred to the arbitration
commission after a two-year negotiation period, because such non-reference is not a decision by
the tax authorities. 761 Other authors stated that Member States’ domestic courts were only
competent to interpret, explain, and enforce the compliance with the convention if and insofar as it
contains a provision binding on all parties involved.762
In view of these positions, it is submitted that the last position discussed is correct, as not all
provisions in the EU Arbitration Convention are binding on the parties involved. For example, if a
taxpayer submitted a request under the convention, the Member State to which this request was
submitted has, on the basis of article 6(1) of the convention, a discretionary decision-power to
judge whether the case is well-founded. Since this provision entails a non-binding provision,
taxpayers cannot enforce the initiation of the mutual agreement via a domestic court procedure if
that Member State concludes that the request is not well founded.763 Verlinden, Boone and Meue
referred to a Belgian court case in which the Belgian tax authorities refused to initiate a mutual
agreement procedure under the convention. The authors questioned whether this refusal
constituted a violation of the principles of proper governance, because the convention makes it
mandatory for Member States to take action.764 It is respectfully submitted that this is not the
correct view, as the actual reference of a case to the mutual agreement procedure (when the
request is considered well-founded) is at the discretion of the Member State to which the request
was submitted. As there is no binding obligation for Member States, domestic courts cannot
enforce the initiation of the mutual agreement procedure. That said, it is also submitted that those
provisions of the EU Arbitration Convention that are binding on all parties involved, taxpayers

758
See, inter alios, Hinnekens 1991, p. 294 and 1996/2, p. 153; Coopers & Lybrand 1992, p. 39; Van Raad & de Lignie 1997, par. 2;
Züger, M., Conflict resolution in tax treaty law, Intertax 2002/10, p. 347 and 2003, p. 28; Pistone 2003, p. 331-332; and Terra & Wattel
2008, p. 276. Heithuis deems it probable that Member States’ domestic courts are competent: Heithuis 1994, par. 2.
759
Doc. JTPF/008/BACK/2008/EN, par. 2.
760
Ter Kuile 1991, p. 221.
761
Nilausen 2003, p. 149.
762
See Andriesse 1991, p. 176-177; Velthuizen 2003, p. 168; Mortier 2002, p. 57 and Vermeend, Kogels & Mees 2002, p. 336. For an
implicit confirmation (in respect of enforcing the implementation of the binding arbitral award) see Perdriel-Vaissière 2003, p. 214;
Bassler 2003, p. 253; Pistone 2003, p. 331; Steichen, A., Settlement of disputes in Luxembourgian tax treaty law in: Lang, M. & Züger,
M., Settlement of disputes in tax treaty law, Kluwer Law International 2003, p. 378; Noiret Silveira da Cunha 2003, p. 416; and Serrano
Antón 2003, p. 445.
763
See also Wolfswinkel 1990, par. 3.3.
764
Verlinden, I., Boone, P. & Meue de, K., Prior consultation, International Transfer Pricing Journal May/June 2003, p. 100.
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can enforce compliance with these provisions in front of their domestic courts. 765 These binding
provisions are:
(i) Article 6(2): the mandatory reference of a case to the mutual agreement procedure, if the
request submitted by the taxpayer appears to be well-founded and if the competent authority
to which this request was submitted is unable to provide a satisfactory solution unilaterally;
(ii) Article 6(2): implementation of any mutual agreement reached by Member States
irrespective of any time limits prescribed by their domestic law;
(iii) Article 7(1): the mandatory reference of a case to the arbitration procedure after two years of
negotiation period under the mutual agreement procedure without a solution of the case; and
(iv) Article 12(1): taking a final decision by the Member States on the elimination of double
taxation within six-months after the advisory commission has given its opinion.766
Despite the fact that taxpayers have a possibility to enforce compliance with the obligations
arising from the convention, it is submitted that the downside is that there is a risk of 28 different
interpretations of terms used in the convention.767 This would not have been the case had the ECJ
been given competence to interpret and apply the convention’s provisions. Hinnekens therefore
correctly noted that, compared to the situation in which the ECJ would be competent, in the
current situation taxpayers enjoy less legal protection if Member States fail to meet their
obligations under the convention.768
6.6.5 Evaluation
The relationship between Member States’ domestic legislation concerns two issues, namely: (i)
the legal status of the EU Arbitration Convention under domestic legislation, and (ii) the
competence of Member States’ domestic courts to interpret and enforce compliance with the
convention. As regards the first issue, article 15 of the EU Arbitration Convention stipulates that
wider obligations under Member States’ domestic legislation have precedence over the EU
Arbitration Convention. By ratifying the convention, Member States incorporated its provisions
into their domestic law and as such these provisions gained full effect thereunder. Although these
provisions are thus not directly applicable, they can be relied on because of the convention’s
ratification by all Member States. Whether this is the actual situation for each Member State
individually depends on which system Member States use to implement international obligations
(the monistic or dualistic system). Further, as regards issue (ii), the convention remains silent
whether Member States’ domestic courts are competent to interpret terms used in the convention
or to enforce compliance with its provisions. Based on the analysis in this section, these courts are
competent to interpret, explain and enforce the compliance with the convention if and insofar it
contains a provision binding on all parties involved. These provisions are articles 6(2), 7(1) and
12(1).
6.7 Concluding remarks
This chapter discussed in detail the relationship between the EU Arbitration Convention and: (i)
EU law, (ii) international law, (iii) the OECD Model Convention, (iv) double tax conventions
between Member States and (v) Member States’ domestic legislation. As discussed in section 6.1,
the conclusions regarding points (i) and (ii) clarify which parties have competence in governing
765
The Court of Appeal in The Hague appears not to agree with this position (ruling of March 27, 2001 (NO 97/20 873). The term
‘appears’ is specifically used, because the Court of Appeal used a rather vague wording. The case concerned double taxation following
the application of German thin capitalization rules, following which interest expenses were not fully deductible in Germany, but the
interest income was fully taxed in the Netherlands. The Court of Appeal ruled that the Dutch courts have no tasks in respect of the
mutual agreement procedure or arbitration procedure under the EU Arbitration Convention. If this ruling implies that non-compliance
with binding provisions under the convention cannot be enforced in domestic courts, it is submitted that such a view is incorrect. This
specific issue was not addressed in the appeal procedure before the Netherlands Supreme Court, so it remains unclear what the Court of
Appeal of The Hague actually meant. See also Vleggeert 2009, p. 544-545.
766
It is submitted that taxpayers can also enforce before domestic courts the implementation of such final decision in case the involved
Member State(s) refuse such implementation. This because the final decision constitutes the mutual agreement between these involved
Member States and as such the rule of article 6(2) EU Arbitration Convention applies. See for an in-depth discussion hereof section
15.7. See further Pistone 2003, p. 336.
767
See also Heithuis 1994, par. 2; Joseph 2002, p. 41; and Markham 2005, p. 223.
768
Hinnekens 1991, p. 294. See further Pistone 2003, p. 336 who called the system of enforcing compliance in absence of a
supranational organ rather weak.
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and administering the convention. This is important for clarifying and understanding the
convention’s governance. This closely relates to the first research sub-question and serves as input
for the analysis undertaken in chapter 7 on the convention’s governance. Further, the relationship
with the OECD Model Convention is important for understanding the EU Arbitration
Convention’s formal scope of application, as many provisions in that convention are based on the
OECD Model Convention. Last, the relationship with double tax conventions between Member
States and their domestic legislation is also important for understanding the legal ranking of the
EU Arbitration Convention and for the legal protection of the taxpayer when Member States fail
to comply with the obligations arising from the convention. Based on the analysis in this chapter,
the question on the relationship of the EU Arbitration Convention with other areas of law is
answered as follows:
Area of law
EU law

International law

OECD Model Convention

Double tax conventions
between Member States

Member States’
legislation

domestic

Relationship
As the EU Arbitration Convention is not part of the acquis
communautaire, there is no formal relationship with EU law. The ECJ
has no competence to interpret and to enforce compliance with the
provisions of the convention, and the Commission has no competence to
initiate an infringement procedure if a Member State fails to comply
with the provisions of the convention.
Being a multilateral convention under public international law, the EU
Arbitration Convention is governed by the rules for international treaties
as laid down in the Vienna Convention.
There is no formal relationship with the OECD Model Convention, but
due to the copying of provisions of this convention into the EU
Arbitration Convention, the Commentary to the OECD Model
Convention may be of importance for the interpretation of these
provisions.
Pursuant to article 15 of the EU Arbitration Convention, it has under the
lex specialis derogat generali rule precedence over double tax
conventions between Member States, unless they provide for a wider
obligation as regards the elimination of double taxation arising from
transfer pricing profit adjustments. The term ‘wider obligation’ refers to
a more efficient and effective dispute settlement mechanism (e.g. a
directly binding arbitration procedure). Currently, there are 12 double
tax conventions between Member States that provide for such a wider
obligation.
Like the relationship with double tax conventions, although the EU
Arbitration Convention’s provisions are not directly applicable (they are
not self-executing), they acquired direct effect because of the
convention’s ratification and implementation by all Member States.
Member States’ domestic courts are competent to interpret the terms
enclosed in the convention and/or to enforce compliance with its
provisions insofar as they contain a provision binding on all parties
involved. These provisions are to be found in article 6(2), 7(1) and 12(1)
of the EU Arbitration Convention.

The conclusions drawn in this chapter are further taken into account when discussing the
convention’s governance in chapter 7 and answering the first research sub-question in chapter 8.
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7. Governance

7.1 Chapter overview
After defining in chapters 5 and 6 the EU Arbitration Convention’s legal status and its relationship
with other areas of law, this chapter – on the basis of those chapters and of the convention’s
history and general overview discussed in chapters 1 and 2 – analyzes the convention’s
governance. As discussed in section 0.5, analyzing and clarifying the governance of the EU
Arbitration Convention is the focus of the first research sub-question, which reads as follows:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the EU
Arbitration Convention’s legal status and the associated competences, and does this governance
adhere to the principles of effectiveness and efficiency?

This chapter does not seek to clarify the governance from a historical perspective per se, but
instead, based on a theoretical framework, discusses how the convention’s governance has
emerged and developed during the 25 or so years of its existence. Although the focus is on the EU
Arbitration Convention, the analysis is not performed on a stand-alone basis, but is considered in a
broader EU perspective. The reason is that the convention’s governance is closely connected to
governance within the EU as regards direct taxation. The theory used to clarify the convention’s
governance is the international relations theory. In relation to international tax law, this theory has
been used by inter alios Ring to clarify the adoption of an arbitration procedure in the OECD
Model Convention and OECD’s attempt to tackle harmful tax competition. Altman also used this
theory in his dissertation to build his proposal for a Global Tax Organization. This study builds on
this work, specifically dealing with the EU Arbitration Convention.
In order to be able to clarify the convention’s governance, the primary question of which parties
are involved in this governance and what role they play, is answered first, and then the question
whether those parties are from a legal perspective competent to be involved. This background, the
reason for their involvement and the role played by these parties provides the necessary insight to
clarify the convention’s governance in light of the international relations theory. The role of these
parties follows from the convention’s provisions as well as the role the parties play in practice;
both roles are discussed in section 7.2. After defining each party’s role and from a legal
perspective the correctness of this rule, the international relations theory is discussed in section
7.3. Governance trends within the EU as regards direct taxation are then analyzed as well as the
governance of the EU Arbitration Convention (section 7.4). Questions that are specifically
addressed are: how does this governance fit with the international relations theory and how has
this governance emerged?
The analyses conducted in this chapter are evaluated in the last section of this chapter on the basis
of which conclusions are drawn. These conclusions constitute the basis for answering the first
research sub-question in chapter 8.
7.2 Parties involved in governing the EU Arbitration Convention
7.2.1 General considerations
This section discusses which parties play a role in governing the EU Arbitration Convention. A
schematic overview of these parties and the roles played is given in section 7.4.3.3. Chapter 5
discussed which parties were involved in adopting, amending and improving the convention as
regards the accession of new Member States and the Code of Conduct. These parties are the
Commission, the EU JTPF, the Council and the Member States. The EU Arbitration Convention
itself includes rules for governing and administering the convention, involving the Commission,
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the Member States and the Council. This discussion pays special attention to the role of the EU
JTPF, which is the platform that in practice facilitates discussions and makes suggestions for
improving the convention’s functioning. More importantly, the forum plays a central role in the
convention’s governance. For that reason, the forum’s formation, agenda setting, output and
achievements are all discussed in detail, as this should provide input for the analysis on the
governance of the EU Arbitration Convention in section 7.4.
7.2.2 Role of the Member States
The conclusion drawn in chapter 5 is that the EU Arbitration Convention is a multilateral
convention under public international law. For that reason, the Member States are from a legal
perspective the sole parties competent to administer the convention and to govern cases brought
under it. In other words, Member States govern the day-to-day practice of the EU Arbitration
Convention; their competent authorities handle cases and enter into mutual agreements. As the
Member States are the only signatory states to the EU Arbitration Convention, any changes to it
have to be concluded and formally approved by them. So far this has been the case in respect of
the accession conventions, the Prolongation Protocol, and the Code of Conduct and its revisions.
The EU Arbitration Convention assigns the following administrative obligations to the Member
States:
•

•
•
•

Article 2(3): informing other competent authorities of any changes made in their domestic
laws regarding the introduction of identical or similar taxes – as a replacement or addition to
existing taxes;
Article 9(4): preparing a list containing five nominated independent persons and inform the
Council’s Secretary-General accordingly (as well as any alterations to this list);
Article 9(6): preparing appropriate provisions to penalize any breach of secrecy obligations by
members of an advisory commission and inform the Commission accordingly; and
Article 17: ratifying the convention and depositing the instrument of ratification with the
Council’s Secretary-General.769

In addition, also the Code of Conduct assigns administrative obligations to the Member States.
These are:
•
•
•

Paragraph 7.1(a): informing the Council’s Secretary-General of their nominated independent
persons or of any alterations made;
Paragraph 7.1(b-c): supplementing the list of nominees with their curricula vitae; and
Paragraph 10: reporting to the Commission on the Code of Conduct’s practical functioning
every two years.

The Member States are also members of the EU JTPF and are therefore also involved in
developing and improving the convention’s functioning. As will be discussed in section 7.2.5, the
Member States actively participate in the work of the forum, inter alia by providing suggestions
for improvement.
7.2.3 Role of the Commission
The Commission is the primary spin in the web for facilitating the elimination of double taxation
within the EU. As regards transfer pricing, it submitted in 1976 its proposal for an Arbitration
Directive, urged the Member States to ratify the EU Arbitration Convention and accession
conventions, and established the EU JTPF to inter alia improve the convention’s functioning. The
role played by the Commission in this area is two-fold. First, the Commission has a minor role in
administering the convention: pursuant to article 9(6) of the convention, the Commission is to
register Member States’ provisions for penalizing a breach of secrecy obligation by members of
769
A similar obligation is put on Member States in the 1995 Accession Convention, the Prolongation Protocol and the 2005 Accession
Convention. Since Bulgaria, Romania and Croatia acceded to the EU Arbitration Convention on the basis of a Council decision, such
obligation did not arise in their case. See section 5.4.4.
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an advisory commission, and must inform each Member State of the provisions adopted.
Curiously, all other tasks relating to administering the convention are assigned to the Council (see
below). There is no publically known information why the Commission was only entrusted with
this somewhat low-grade task. Further, paragraph 7.4(iii) of the Code of Conduct also assigns an
administrative obligation to the Commission: the publication of the advisory commission’s
opinion on if the Member States and the taxpayers involved so agree. Second, despite its modest
role in administering the convention, the Commission has played a large role in improving its
functioning. This role is discussed in section 7.4.3. Its role in respect of the EU JTPF is discussed
separately in section 7.2.5.
7.2.4 Role of the Council
The Council also plays a role in administering the EU Arbitration Convention in the following
ways:
•
•
•

•
•

Article 9(4): registering Member States’ list of independent persons and any alterations
thereto;
Article 17: registering Member States’ depositions of instruments of ratification;
Article 19: informing Member States of: (a) the deposition of each instrument of ratification,
(b) the convention’s date of entry into force, and (c) the list of nominated independent persons
and any alterations thereto;
Article 21: convening a conference for the convention’s revision if a Member State so
requests; and
Article 22: registering and transmitting certified copies of the convention’s original language
versions.

The obligations laid down in article 17, 19 and 22 of the EU Arbitration Convention also are
included in the 1995 and 2005 Accession Conventions, the Prolongation Protocol and 2008
Accession Decision (only article 22).770 With respect to the obligation in article 22, the Council’s
Secretary-General is also obliged to transmit a certified copy of all official language versions of
the accession conventions and protocols to each Member State. As regards the obligation arising
from article 9(4), paragraph 7.1(d) of the Code of Conduct subsequently obliges the Council’s
Secretary-General to request Member States to confirm annually their nominated independent
persons, or, if applicable, the names of their replacements. Further, paragraph 7.1(e) of the Code
of Conduct obliges the Council to publish the aggregate list of nominees on its website. As the list
of nominees is frequently updated and published on the Council’s website, it is submitted that the
Council fulfills the obligation arising from paragraph 7.1(d) of the Code of Conduct. 771
Additionally, paragraph 7.4(iii) of the Code of Conduct also assigns a direct administrative
obligation to the Council, which obliges its Secretary-General to archive opinions rendered by
advisory commissions under the EU Arbitration Convention.
Apart from these administrative obligations, the Council also plays a role as regards the EU
Arbitration Convention’s governance. In a general sense, the Council facilitated the Member
States’ meetings in which the convention and the Prolongation Protocol were discussed,
negotiated and concluded. More specifically, the Council, with the Member States, adopted the
Code of Conduct, and the Council’s legal service also reviewed the content of the code and its
revisions.772 The adoption process followed a proposal from the Commission to both the Council
and Member States that the Code, and later its revision should be adopted. The Council’s role was
thus reactive and it was the Commission that was the initiator of the process. In 2002 the Council
welcomed the establishment of the EU JTPF (see section 7.2.5), but from a formal perspective it
did and does not play a role as regards its establishment, composition, agenda setting and work
770

The 2014 Accession Decision does not include such obligation.
The Council publishes this list at regular intervals since 2005. The most recent version is to be found at:
http://www.consilium.europa.eu/policies/agreements/search-the-agreementsdatabase.aspx?command=details&id=&lang=en&aid=1990093&doclang=EN.
772
See section 5.4.5 for a discussion hereof.
771
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performed. It, however, did play a role as regards the EU JTPF’s output, since it adopted the Code
of Conduct and its revision. The Council also played a role in other output of the EU JTPF; as for
example the Commission requested the Council to endorse the forum’s report on the application
of the convention to non-EU triangular cases.773 Nevertheless, the role-played by the Council
concerning the activities and output of the EU JTPF is limited and actually only a formal role.774
7.2.5 Role of the EU JTPF
7.2.5.1 Term of establishment, objective and mandate, composition and internal rules of
procedure
7.2.5.1.1 Term of establishment
The EU JTPF was established on an informal basis in 2002, for an initial two-year period. The
forum started with its proceedings as of July 2002.775 In 2004, this initial two-year period was
renewed for a subsequent two-year period.776 In 2006 the Commission once again renewed the EU
JTPF’s mandate, stressing that the positive experiences with the forum and the continuous need
for it justified the renewal of its mandate.777 The Commission observed that the continuation of
the forum’s work should be laid down in a formal act.778 Thus, by means of a Commission
decision, the forum was formally established on December 22, 2006.779 The forum was granted a
mandate that ended on March 31, 2011. On January 25, 2011 this mandate was extended to March
31, 2015 and on January 26, 2015 to March 31, 2019.780
7.2.5.1.2 Objective, mandate and tasks
EU JTPF’s general objective is assisting and advising the Commission in transfer pricing tax
issues.781 The EU JTPF examines practical problems relating to taxation on intra-group crossborder transactions in the internal market; it explores potential solutions to speed up and
streamline dispute resolution procedures arising from different interpretations concerning the
pricing of these intra-group cross-border transactions, and examines problems concerning the
convention. Its mandate stipulates that the EU JTPF should ‘identify possible non-legislative
improvements to (...) practical problems’ that occur due to transfer pricing practices within the
EU. Article 2 of the Commission decision of January 25, 2011 defines the tasks of the EU JTPF as
to:
a)
b)

Create a platform where business representatives and national tax administration experts can
discuss transfer pricing problems that constitute obstacles to cross-border business activities
within the EU;
Advise the Commission on transfer pricing tax issues;782 and

773
Council conclusions on the communication from the Commission on the work of the EU Joint Transfer Pricing Forum in the period
April 2009 to June 2010 and related proposals, Brussels, May 17, 2011. See also doc. JTPF/015/2011/EN, par. 5.
774
This can also be concluded from the Council conclusion on the work of the EU JTPF of December 4, 2012 in which the Council
welcomed the commission Communication on the work of the EU JTPF, but stayed away from any legislative actions in this field.
775
See Commission Press release on setting up an expert group on transfer pricing (IP/02/1105), Brussels, July 19, 2002.
776
Commission Communication doc. COM (2005) 543 final, par. 44.
777
Similar reasons were cited for the forum’s renewed mandate in 2011. These are: (i) the forum has provided for a useful discussion
between Member States and the business community, (ii) the importance of transfer pricing matters as an issue of EU’s Internal
Market, (iii) the positive experience with the forum in assisting and advising the Commission and (iv) the Commission’s continuous
need for such forum. See Commission decision of 22 December 2006 on the setting up an expert group on transfer pricing
(2007/75/EC), OJ EU of February 6, 2007, preamble, para. 4-5, and Commission Decision of 25 January 2011 on the setting up of the
EU Joint Transfer Pricing Forum expert group (2011/C 24/03), OJ EU of January 26, 2011, preamble, para. 2-3.
778
Commission decision doc. 2007/75/EC, preamble, par. 5.
779
Ibid. See on the continuation of the forum’s mandate within the EU JTPF: Summary record of the fifteenth meeting of the EU Joint
Transfer Pricing Forum (JTPF/011/2006/EN), June 22, 2006, para. 22-26.
780
Commission decision doc. 2011/C 24/03, art. 7, which repealed Commission decision doc. 2007/75/EC. See further Commission
decision of January 26, 2015 on the setting of the EU Joint Transfer Pricing Forum expert group (C (2015)247 final), art. 7, which
repealed Commission decision doc. 2011/C 24/03. See also Summary record of the forty-first meeting of the EU Joint Transfer Pricing
Forum (JTPF/015/2014/EN), November 2014, par. 3 and Summary record of the forty-second meeting of the EU Joint Transfer Pricing
Forum (JTPF/004/2015/EN), March 2015, par. 3(III).
781
Commission decision doc. C (2015) 247 final), preamble, par. 3. See inter alios Radealli & Kramer 2005, p. 22 and Gibert, B.,
Statement of practice on cross-border dispute resolution – France significantly improves security for international taxation, European
Taxation August 2006, p. 356-357.
782
Article 3(1) of Commission decision doc. 2011/ C 24/03 stipulates that the Commission may consult the EU JTPF on any matter
relating to transfer pricing.
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c)

Assist the Commission in finding common, practical solutions, compatible with the OECD
Transfer Pricing Guidelines, in order to achieve a more uniform application of transfer pricing
rules within the EU.

Further, pursuant to article 3(2) of the Commission decision of January 26, 2015, the EU JTPF’s
chair is at liberty to advise the Commission to consult the forum on any specific issue.
Specifically as regards the convention, the EU JTPF decided during its second meeting that the
following objective should be pursued:
‘To consider how to effectively avoid double taxation for the business community within a
reasonable timeframe’.783

This objective should be achieved by focusing on developing pragmatic and non-legislative
instruments. This for example concerns a code of conduct, a code of best practices or guidelines
for common interpretation. The solutions to be developed by the EU JTPF to avoid double
taxation effectively should aim to create more certainty as regards the rules of procedure in the
convention.
7.2.5.1.3 Composition
The EU JTPF is a work group of the Commission consisting of representatives of Member States,
the business community and international organizations. 784 In this respect, article 4 of the
Commission Decision of January 25, 2011 stipulates that the forum shall consist of:785
(i) One representative per each Member State;786
(ii) 18 representatives of non-governmental organizations (‘representatives from the business
community’);787 and
(iii) One chairman.

The full list of members of the EU JTPF is published on the website of the Commission.788
Pursuant to article 5(3) of the Rules of Procedure, an assistant may accompany each member of
the EU JTPF, who is allowed to speak with the agreement of the specific member he or she
783

Doc. JTPF/007/2002/REV1/EN.
Article 5(1) Rules of procedure of the JTPF (JTPF/012/REV1/2011/EN), June 2011 (‘Rules of Procedure’). See also Commission
decision doc. C (2015) 247 final), art. 4.
785
Initially, the number of business representatives amounted to 10. In December 2006 this number was increased to 15, as the number
of representatives of Member States was increased in 2004 from 15 to 25, following EU’s enlargement with ten new Member States in
2004. In 2011, the number of business representatives was further increased to 16, as the number of Member States’ representatives
was increased in 2008 from 25 to 27, following the accession of Bulgaria and Romania to the EU Arbitration Convention in 2008. In
this regard, Report on the activities of the EU in the tax field in 2006 (DG/TAXUD/2/2007), Brussels, January 24, 2007, par. 1.6. See
also Commission decision doc. 2007/75/EC and Commission decision doc. 2011/C 24/03. Up to 2015 the EU JTPF consisted of
Member States’ representatives and representatives from the business community. As per 2015 this has been changed to nongovernmental organizations. These organizations are defined in article 4 of the Commission decision doc. C (2015) 247 final) as:
‘organizations in the broad sense of the word including companies, associations, non-governmental-organizations, trade unions,
universities, research institutes, Union agencies, Union bodies and international organizations’. These organizations are: BDI
(Federation of German Industries), BEPS Monitoring Group, Brose Fahrzeugteile GmbH & Co KG, Deloitte, EATLP (European
Association of Tax Law Professors), Eurodad, Financial Transparency Coalition, Grant Thornton Société d'Avocats, International Tax
Center Leiden (Transfer Pricing Research Center), A.P. Moller Maersk, NERA Economic Consulting, Network of Member Firms of
PwC, Plansee Group, Prysmian Group, Repsol Group, TPCA (Transfer Pricing Centre Association – Stowarzyszene Centrum Cen
Transferowych) and AB Volvo.
786
Member States are, however, at liberty to decide whether or not they will participate in this working group. Currently, each Member
State has designated a representative. See doc. JTPF/016/2004/EN, par. 15. From the EU JTPF’s meeting on June 10, 2004, the Czech
Republic, Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovenia and Slovakia became effective members of the EU
JTPF. Since the JTPF’s meeting on November 27 and 28, 2008, Bulgaria and Romania also became effective members of the EU
JTPF. The same applies to Croatia from 2015.
787
On May 12, 2015 the Commission’s Director-General for Taxation and Customs Union appointed 18 organizations as nongovernmental
members
of
the
EU
JTPF
with
a
mandate
until
March
30,
2017.
See
http://ec.europa.eu/taxation_customs/sites/taxation/files/recources/documents/taxation/company_tax/transfer_pricing/forum/2015_0_5
_12_decision_to_appoint_non_governmental_members.pdf
788
See article 4(8) of the Commission decision doc. 2011/C 24/03. Members of the EU JTPF are allowed to request not to disclose
their identity on the website. Such request is justified when publication could endanger this person’s security/integrity or unduly
prejudices this person’s privacy. Up to this date only the names of all 18 business representatives are published on the website of the
Commission. The list is available at: http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm.
784
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assists and with the consent of EU JTPF’s chairman. Further, both Member States’
representatives and representatives from the business community appoint a vice-chairman. These
vice-chairmen will assist the chairman and the EU JTPF’s secretariat with the preparation of
forum meetings and accompanying documents.789 In addition, article 7 of the Rules of Procedure
stipulates that the Commission may on an ad hoc basis invite external experts with specific
competence to participate in the work of the EU JTPF.790 The Commission is pursuant to this
article also allowed to grant individuals, organizations, EU agencies and candidate countries the
status of observers.791 Specific reference is made to the representatives of OECD’s secretariat and
candidate Member States.792 In practice, these representatives have been called-up to act as
observers.793
7.2.5.1.4 Selection and appointment of members
Each Member State appoints its own representatives, who will be civil servants dealing with
transfer pricing matters in their respective Member State. 794 The Commission’s DirectorateGeneral for Taxation and Custom Union appoints representatives from the business community.795
These representatives are selected from applicants for membership of the forum. 796 When
selecting these persons, the Commission takes the following criteria into account:797
•
•
•

Proven competence and experience, at European and/or international level, in the field of
transfer pricing and in other relevant areas, such as corporate taxation;
The need to strike a balance within the group of experts in terms of representation of relevant
areas of expertise and areas of interest, gender and geographical origin of the applicants; and
Nationality of a Member State of the EU or a European Economic Area country.

In addition, the Directorate-General also appoints the chairman of the EU JTPF. 798 The
Commission thereby takes into account whether this person has fulfilled a high level of long
standing roles in transfer pricing, both in the public and private sector. All business
representatives are appointed for an initial two-year period, unless they are replaced beforehand.799
Such replacement is possible for the following reasons:800
a) Where the organization of which the business representative is part resigns;
b) Where the organization of which the business representative is part is no longer capable of
contributing effectively to the group's deliberations; or
c) In order to maintain a balanced representation of relevant areas of expertise and areas of
interest within the EU JTPF.

Pursuant to article 5(4) of Commission Decision C (2015)247 final of January 26, 2015, members
789
In addition, these vice-chairmen will chair a forum meeting if the chairman itself is unable to attend a meeting. Article 5(2) Rules of
Procedure stipulates that this replacement of the chairman is to be performed by alternation, starting with the business representatives’
vice-chairman.
790
See also article 5(3) of the Commission decision 2011/C 24/03 of January 25, 2011.
791
Ibid.
792
Current candidate Member States are Albania, the Former Yugoslavic Republic of Macedonia, Montenegro, Serbia and Turkey.
See: http://ec.europa.eu/economy_finance/international/non_eu/candidate/index_en.htm.
793
See Editorial International Transfer Pricing Journal January/February 2003, p. 23. Van Den Berg mentioned that the attendance of
OECD representatives is to (i) check whether the work of the EU JTPF is not conflicting with the work pursued by the OECD and (ii)
answer questions on the interface between the OECD and the EU. See Van Den Berg 2009, par. 3. It is submitted that this is not quite
correct, as OECD representatives are invited to EU JTPF’s meetings so as to provide clarification on OECD’s policy as regards transfer
pricing and dispute resolution.
794
Article 4(2) of Commission Decision C (2015)247 final of January 26, 2015.
795
Ibid article 4(3).
796
At regular the Commission calls for application to select business representatives to act as a member of the EU JTPF. Available at:
http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/forum/call_applications_2015_en.pd
f. In addition, when applicants are deemed suitable for membership of the EU JTPF, but if there are no seats vacant, the DirectorateGeneral may place these applicants on a reserve list, which may be used for appointing replacements. See Article 4(4) of the
Commission Decision C (2015)247 final of January 26, 2015.
797
Commission, Call for the application of the selection of one non-government member of the EU JTPF, Brussels, January 26, 2015.
798
Article 5(1) of the Commission Decision C (2015)247 final of January 26, 2015.
799
Ibid article 4(5).
800
Ibid article 4(6).
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of the EU JTPF and of its sub-groups, the member’s assistants, as well as observers to the EU
JTPF are bound by a secrecy obligation. If a member breaks this obligation, the Commission may
pursuant to article 5(4) take all appropriate measures.801
7.2.5.1.5 Organizational aspects
The EU JTPF adopts its own rules of procedure, on the basis of standard rules of procedures for
experts groups.802 During its 31st meeting in June 2011 the EU JTPF agreed on these rules of
procedure.803 The most important rules are:
•

•

•

•

•

Article 1(1): meetings of the EU JTPF are convened by its chairman, either at his own
initiative or at the request of a majority of members of the forum. In this latter case the
agreement of the Commission is required. The EU JTPF’s meetings are normally organized at
the Commission’s premises in Brussels at least twice a year.804 Since 2002, the forum has met
46 times;805
Article 6: the EU JTPF may establish sub-groups for the examination of specific questions,
based on the terms of reference defined by the forum.806 These sub-groups are obliged to
report to the EU JTPF, which can discuss their output and decide on further proceedings;
Article 9: the EU JTPF – as well as any sub-groups – is assisted by a secretariat provided by
the Commission. This secretariat is responsible for the preparation and distribution of the
forum’s agenda, minutes of its meetings and discussion documents, under the responsibility of
the EU JTPF’s chairman.807 The forum’s agenda is to be adopted by the EU JTPF at the
beginning of its meetings;808
Article 18: the deliberations of the EU JTPF are confidential. These deliberations may be
published on the basis of a majority decision by the forum’s members, following the consent
of the Commission; and
Article 15: it may be that members of the EU JTPF face a conflict of interest as to issues to be
discussed by the forum. If so, each forum member is obliged, at the start of each meeting, to
inform the chairman in writing of such conflict of interest. The Commission may subsequently
exclude this member from the EU JTPF or from its meetings, or to decide that the expert shall
abstain from discussing and voting on those items in respect of which the conflict of interest
arose.

7.2.5.1.6 Working procedures
Pursuant to article 10(2.1) of its Rules of Procedure, each project of the EU JTPF consists of two
phases, namely the initial and subsequent phase. For each project the chairman, vice-chairmen and
the secretariat of the EU JTPF agree on an indicative timetable at the beginning of the project.809
During the initial phase EU JTPF’s secretariat produces a discussion report containing a brief
description of the main subject areas to be discussed within the EU JTPF. All documents produced
by the forum’s secretariat for the initial phase are sent to the chairman and the vice-chairmen for
comments and, after the chairman’s approval, are distributed to the members of the forum.810
During the subsequent phase the EU JTPF’s secretariat produces a draft report based on comments
received during the initial phase. This draft report is discussed during the meetings of the forum
and subsequently may be adopted. In order to have the widest support possible, article 4(1) Rules
of Procedure stipulates that the EU JTPF operates on the basis of consensus when adopting
opinions, recommendations or reports. If a consensus is not feasible, the range of opinions will be
801
Ibid article 5(4) stipulates: ‘members of the forum and their representatives, as well as invited experts and observers, shall comply
with the obligations of professional secrecy laid down by the Treaties and their implementing rules, as well as with the Commission's
rules on security regarding the protection of EU classified information, laid down in the Annex to Commission Decision 2001/844/EC,
ECSC, Euratom. Should they fail to respect these obligations, the Commission may take all appropriate measures’.
802
Ibid article 5(6).
803
See also doc. JTPF/015/2011/EN, par. 4.
804
Article 1(3) Rules of Procedure. Also article 5(5) of the Commission decision doc. 2011/C 24/03.
805
For an overview see: http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm.
806
See also article 5(2) of Commission decision 2011/C 24/03. As soon as the mandate of a sub-group is fulfilled it will be disbanded.
807
Ibid article 11.
808
Ibid article 3(1)-(2).
809
Ibid article 10(2.2).
810
Ibid article 10(1).
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reflected in a forum document, which also indicates the majority opinion.
7.2.5.1.7 Publication of opinions and working documents
The EU JTPF publishes the minutes of each of its meetings on the website of the Commission,
which include the forum’s opinion on specific topics.811 These minutes do not mention the
representatives’ individual positions during deliberations within the EU JTPF. Pursuant to article
12(1) of the Rules of Procedure, the forum produces on a regular basis a report on its activities.
These reports reflect, where possible, the consensus reached on a certain issue; otherwise they
reflect the various views expressed during their deliberations. Each representative is, however,
pursuant to article 12(2) of the Rules of Procedure, allowed to make a reservation to the majority
view held in these documents.812 Further, the EU JTPF’s working documents and other relevant
information on its activities are published on the Commission’s website.813 This publication is,
however, restricted when the EU JTPF agrees by consensus to do so, or when a forum member
that presented a document expressed its desire to withdraw the document.814 As regards the
forum’s deliberations, article 18(1) of the Rules of Procedure stipulates that they are confidential,
although the EU JTPF may decide by majority and with the consent of the Commission, to open
its deliberations to the public.
7.2.5.2 Work program
7.2.5.2.1 2002-2004 Work program
During its first meeting in 2002 the EU JTPF decided that the highest priority should be given to
practical solutions to improve the functioning of the EU Arbitration Convention and to provide for
its more uniform application.815 The EU JTPF decided that the following issues should be studied
in more detail:816
a) Starting-point of the three year-deadline within which a request for the convention’s
application should be submitted;
b) Starting-point of the two-year deadline for the mutual agreement procedure;
c) Procedures to be followed during the mutual agreement and arbitration procedure; and
d) Handling of new and pending cases during the interim period in which the convention was
temporarily not in force.817

7.2.5.2.2 2005-2006 Work program
During 2004 discussions arose on the extension of the EU JTPF’s mandate and also which topics
should be included in the forum’s future work program. Specifically on the EU Arbitration
Convention, the following work program was adopted on December 14, 2005:818
a) Examination of possible preventive measures to avoid double taxation;
b) Interest payments and penalties related to transfer pricing adjustment that are within the
convention’s scope of application; and
c) The interaction of the mutual agreement procedure and the arbitration procedure with
811

Ibid article 11.
Such reservation should be explicit and must specifically state the representative’s objection. The reservation may, however, not
feature the opinion of position of any other representative if this latter representative has not given its consent.
813
Article 13 of the Rules of Procedure. See also article 5(7) of Commission decision 2011/ C 24/03 of January 25, 2011. These
documents can be found at: http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm
814
See also doc. JTPF/004/2002, par. 8: ‘all workings documents of the EU JTPF should be made public, unless otherwise decided by
the EU JTPF by consensus. If a Member State opposes to the disclosure of its proprietary documents, these documents shall also not
be made public’.
815
Doc. JTPF/004/2002/EN and doc. JTPF/002/2003/EN.
816
Also Editorial International Transfer Pricing Journal March/April 2003, p. 75.
817
See section 3.3.2.
818
See also Draft working document for the EU JTPF on its work program (JTPF/008/2004/EN), February 4, 2004. See for a
discussion also Doc. JTPF/016/2004/EN, par. 19-21; Draft revised secretariat working document for the EU JTPF on its work program
(JTPF/008/REV1/2004/EN), June 2, 2004; Summary record of the seventh meeting of the EU Joint Transfer Pricing Forum
(JTPF/010/2004/EN), May 24, 2004; Contribution from Member States on the possible extension of the EU JTPF’s two years mandate
(JTPF/014/BACK/2004/EN), June 4, 2004; and Secretariat information note on the working program 2005-2006
(JTPF/008/REV3/2004/EN), August 30, 2004, par. 4. See for a discussion in literature inter alia Editorial, EU Forum 2005-2006
agenda to focus on APA’s, MAP, penalties, interest, accounting, Tax Management Transfer Pricing Report 2005/17, p. 915.
812
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domestic administrative and judicial appeals.

7.2.5.2.3 2007-2008 Work program
The EU JTPF agreed for 2007-2008 on the following work program in respect of the
convention:819
a) The convention’s application to triangular cases and cases of thin capitalization;
b) Interest charges/refunds when a case is dealt with under the convention; and
c) Areas to improve the convention’s practical functioning.

Tropin reported that several members of the EU JTPF expressed their desire to continue the
previous work on the interaction of the mutual agreement and arbitration procedure with domestic
judicial and administrative appeals. The majority of the members, however, did not support this,
and it was finally not included in the forum’s 2007-2008 work program.820
7.2.5.2.4 2009-2010 Work program
For the years 2009-2010 the EU JTPF decided to continue its 2007-2008 work program,
specifically focusing on the application of the EU Arbitration Convention to non-EU triangular
cases.
7.2.5.2.5 2011-2015 Work program
Anticipating on the extension of the EU JTPF’s mandate, the Commission suggested in its 2009
Communication that the following topics regarding the convention should be discussed in more
detail:821
•
•

The possibility of establishing a permanent and independent secretariat; and
The interaction between the EU Arbitration Convention and the arbitration procedure provided
for in article 25(5) of the OECD Model Convention.

The EU JTPF itself also debated its future work-program.822 In this respect, forum members
suggested the following options for discussion relating to the EU Arbitration Convention: (i)
improving transparency on its functioning by providing more statistical information, or a brief
description of the bottlenecks resulting from its application, (ii) the impact of the new article 7 of
the OECD Model Convention on article 4(2) of the EU Arbitration Convention, (iii)
supplementary documentation requests, and (iv) extensions of deadlines included in the dispute
resolution procedure. In June 2011, the EU JTPF agreed on its future work program, which did
not adopt all of the suggestions of its members or of the Commission.823 In respect of item (ii), it
was agreed that first the Member States would seek an internal legal opinion on how to deal with
this issue and only afterwards would a study of the impact on the EU Arbitration Convention be
made.824 The EU JTPF agreed to focus on item (i) and the application of the convention to socalled secondary adjustments.825 After discussions, the following work program relating to the
convention was agreed:
819
2007-2008 Work program (JTPF/013/2007/EN), September 2007. In this regard also Secretariat note on the future work program
(JTPF/021/2006/EN), June 6, 2006; Additional comments on the future work program (JTPF/030/BACK/2006/EN), July 17, 2006;
Additional comments on the future work program (JTPF/030/REV2/BACK/2006/EN), November 28, 2006; and Consolidated
document on suggestions received for the JTPF 2007-2008 work programme (JTPF/009/BACK/2007/EN), June 2007.
820
Tropin, M.J., EU Forum may add multinational MAP cases to agenda if term is extend through 2008, Tax Management Transfer
Pricing Report 2006/7 p. 212.
821
See Commission Communication doc. COM (2009) 472 final, par. 38; Commission Communication doc. COM (2011) 16 final, par.
2.4; and Commission Decision doc. 2011/C 24/03 of January 25, 2011.
822
See Doc. JTPF/017/2010/EN, par. 5; Summary record of the twenty-ninth meeting of the EU Joint Transfer Pricing Forum
(JTPF/018/2010/EN), November 2010, par. 5; Summary record of the thirtieth meeting of the EU Joint Transfer Pricing Forum
(JTPF/010/2011/EN), February 2011, par. 4; and doc. JTPF/015/2011/EN, par. 6. See also Commission Communication doc. COM
(2012) 516 final, par. 2.
823
JTPF work programme 2011-2015 (JTPF/016/2011/EN), June 2011.
824
Doc. JTPF/015/2011/EN, par. 6.
825
A secondary adjustment is an additional consequence of a transfer pricing correction (e.g. the primary adjustment), which can for
instance constitute a deemed dividend distribution, subject to dividend withholding tax. The issue of secondary adjustments is further
discussed in section 10.3.4.
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a) Alternative dispute resolutions and the improvement of the arbitration procedure; and
b) Possible improvements of the EU Arbitration Convention on the basis of the Member States’
practical experience with the arbitration clause of article 25(5) of the OECD Model
Convention.

7.2.5.2.6 2015-2019 Work program
On January 26, 2015 the Commission issued a decision extending the mandate of the EU JPTF to
March 31, 2019.826 During its 42nd meeting the EU JTPF discussed which issues could be included
in its work program. The discussion particularly focused on those issues not specifically touched
upon in the proposed revision of the Code of Conduct in 2015.827 These are:
•
•
•
•

Composition of the advisory commission;
Alternative approaches to arbitration (baseball arbitration);
Possibility of cancelling a mutual agreement procedure by the competent authorities;
Application of the convention’s procedures to disputes on the existence of a permanent
establishment, thin capitalization cases, and profit attribution to permanent establishments
situated in a Member State of enterprises resident in a non-Member State.

These deliberations did not lead to a sophisticated work program regarding the EU Arbitration
Convention. In fact, in its 2015-2019 work program no specific reference is made to the
convention at all.828 It is only mentioned that the outcome of the BEPS project of the OECD as
regards dispute resolution is taken into account when considering future work to further
improving the functioning of the EU Arbitration Convention.829 For this reason the work of the
EU JTPF as of 2015 is not further taken into account in this work.
7.2.5.3 Monitoring task
7.2.5.3.1 Objective monitoring task
Paragraph 10 of the Code of Conduct provides that the Member States are invited to report to the
Commission on its practical functioning every two years. To provide for a more steady reporting
process, from 2006 the Commission assigned a monitoring task to the EU JTPF. As stressed at
many occasions by the EU JTPF’s chair, this monitoring task forms an essential task of JTPF’s
work program.830 This task aims: (i) to examine to what extent Member States have implemented
the previous work of the JTPF, (ii) to evaluate the Code of Conduct’s effectiveness and (iii) to
consider possible improvements.831 Specifically with respect to the convention, the EU JTPF has
the task to continuously monitor the following issues:
•
•

Implementation of the Code of Conduct by Member States;832 and
The proper functioning of the convention through inter alia collecting general information on
the number of pending cases on an annual basis.833

Input derived from this monitoring task may thereby serve as a starting point for amending or
improving the Code of Conduct.834 Such improvement took place in 2009 with the revision of the
Code of Conduct and was also proposed in 2015.
826

Commission decision of January 26, 2015 on the setting of the EU Joint Transfer Pricing Forum expert group (C (2015)247 final).
See also doc. JTPF/002/2015/EN, par. 47.
828
Doc. JTPF/005/final/2015/EN.
829
Ibid par. 3.4.2.
830
Doc. JTPF/021/REV1/2012/EN, par. 5. See also Commission Communication doc. COM (2014) 315 final, par. 3 and Van Stappen
2013, p. 21. Business representatives within the EU JTPF argued that following the forum’s experience during its first mandate (e.g.
monitoring the ratification process of EU Arbitration Convention), a regular monitoring of Member States’ and business community’s
obligations under the EU Arbitration Convention proved to be an efficient instrument to ensure an improvement in the implementation
process. In this regard, Comments on JTPF monitoring task (JTPF/038/BACK/2006/EN), December 5, 2006.
831
Doc. JTPF/016/2011/EN, par. 5.
832
Section 2.4 discussed in detail the implementation of the Code of Conduct by Member States.
833
Secretariat note on JTPF monitoring task (JTPF/024/BACK/2006/EN), July 10, 2006, par. 2.1 and doc. JTPF/001/REV1/2007/EN,
par. 5. The collection and publication of the number of pending cases under the EU Arbitration Convention was discussed in chapter 4.
834
Commission communication doc. COM (2007) 71, par. 33. See also Summary record of the nineteenth meeting of the EU Joint
Transfer Pricing Forum (JTPF/011/2007/EN), July 23, 2007, par. 10.
827
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7.2.5.3.2 Specific areas of monitoring
When performing its monitoring task, the EU JTPF primarily focused on the implementation of
the Code of Conduct and its revision, additional items to be further discussed, and the number of
pending cases under the convention. In its 2011-2015 work program, the EU JTPF included the
continuation of this monitoring task, paying particular attention to:835
•
•
•

The number of cases dealt with under the convention;
The conditions set by the Member States for access (or denial) to the convention’s procedures;
and
Possible improvements to the convention based on the Member States’ practical experience
with the arbitration procedure provided for in article 25(5) of the OECD Model Convention.

In addition, the EU JTPF subsequently agreed in 2012 that the forum’s achievements of the past
10 years should also be comprehensively monitored. 836 In respect of the convention, forum
members were invited to report on problems encountered with the application of it and of the
Code of Conduct, and to provide suggestions for improvement. EU JTPF’s members suggested a
wide range of items that could be discussed and further improved.837 The following items for
monitoring were finally included in the work program:
a) Scope of application:
• Member States’ practices in respect of denying access to the convention’s procedures
following inter alia the imposition of a serious penalty, cases of thin capitalization, or
offering unilateral settlements on condition that taxpayers waive access to the mutual
agreement procedure (waiver of rights for audit settlements);
• Relation between EU the Arbitration Convention and arbitration clauses included in double
tax conventions between Member States; and
• Implication of the new article 7 of the OECD Model Convention for article 4(2) of the
EU Arbitration Convention.
b) Procedural functioning:
• Flexible interpretation of time limits;
• Implications of the outcome of the convention’s application to other years;
• Submission of a request for the convention’s application to all involved competent authorities;
• Independence of competent authorities from their state’s audit department;
• Member States’ application of the serious penalty clause;
• Member States’ practices as regards suspension of tax collection;
• Evaluation of the functioning of the arbitration procedure by inter alia the experience of
former members of an advisory commission;
• Determination of cases not ‘ripe’ to be dealt with under the convention’s procedures;
• Dealing with information submitted by the taxpayer during a mutual agreement procedure, but
not during an audit;
• Dealing with the situation in which the information is insufficient for the mutual agreement
procedure;
• Informing taxpayers of the progress during a mutual agreement procedure;
• Guidance on position papers;
• Guidance on multilateral mutual agreement procedures; and
• Cancelling a mutual agreement procedure, once initiated.
c) Other issues:
• Development of a separate webpage containing Member States’ information on mutual
agreement procedures; and

835

Doc. JTPF/016/2011/EN, par. 5. See also Doc. JTPF/015/2011, par. 6 and Commission Communication doc. COM (2012) 516 final,
par. 3.
836
See Discussion paper on the improvement of the functioning of the Arbitration Convention (JTPF/011/2013/EN), May 2013, par.
A2-6.
837
Doc. JTPF/018/2012/EN, par. C.I and IV. Also Compilation of proposals received from JTPF members for improving the
functioning of the EU Arbitration Convention (JTPF/020/2012/EN), October 2012.
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•

Possible conversion of the arbitration procedure from an independent opinion approach into a
baseball arbitration approach.

Based on the input provided and the agreement reached, the EU JTPF agreed on a timetable in
which these issues are to be discussed.838 With respect to the evaluation of the functioning of the
arbitration procedure, the EU JTPF requested four former members of an advisory commission to
provide written feedback on their experience with the arbitration procedure and to make
suggestions on improving the EU Arbitration Convention and/or the Code of Conduct.839 All four
members provided their input and two persons gave a short presentation of their experiences
during the forum’s 37th meeting.840 The content of their experience as well as their input is
discussed in chapter 14.
7.2.5.3.3 Outcome of the monitoring process
The outcome of EU JTPF’s deliberations in respect of its monitoring functioning was discussed in
general in chapter 1. The specific outcome of each topic will be further discussed in chapters 9-16,
each dealing with its specific topic.
7.2.6 Role of the European Parliament and the Economic and Social Committee
The European Parliament and the Economic and Social Committee are also involved in the EU
Arbitration Convention’s governance, but this involvement is negligible. Communications from
the Commission in respect of the work of the EU JTPF are also directed to the European
Parliament and the Economic & Social Committee, but this follows from the formal structure of
communications and not from a specific involvement of these institutions in the work of the EU
JTPF or the governance of the EU Arbitration Convention. Following a framework agreement
between the European Parliament and the Commission of October 20, 2010, the Commission is
obliged to provide the European Parliament with full information and documentation on inter alia
Commission’s expert groups.841 This thus also concerns meetings of the EU JTPF, but it is only a
right to be informed; the actual involvement of the European Parliament and the Economic and
Social Committee is thus very limited, if not absent.
7.2.7 Evaluation
The analysis conducted in this section pointed out that multiple parties play a role in administering
and governing the EU Arbitration Convention. This especially regards the situation of further
improving the convention’s functioning after it was concluded in 1990. The analysis of this
paragraph can be summarized as follows:
•

•

Administering the EU Arbitration Convention: Member States, as the convention’s signatory
states, govern the day-to-day application of the convention, namely handling cases for which
taxpayers have submitted a request. Although Member States are the primary parties to
administer the convention, it and the Code of Conduct also assign some obligations to the
Commission and the Council, such as registering Member States’ deposition of instruments of
ratification; and
Governing the EU Arbitration Convention: next to Member States, also the Commission and
the Council play a role in governing the convention, although with different intensity. As will
discussed below, it is the Commission that – through the EU JPTF – plays the central role in
governing the convention in light of taking measures to improve its functioning. The Council

838
See Discussion paper on ways to improve the functioning of the Arbitration Convention (JTPF/002/2013/EN), January 2013, par. B
and doc. JTPF/005/2013/EN, par. 6. The EU JTPF made the following distinction as regards the issues to be discussed: (i) issues for
which draft recommendations should be agreed; (ii) issues for which further work is foreseeable, but which would require in-depth
discussions; and (iii) issues for which no further work is necessary. See Discussion paper on the improvement of the functioning of the
Arbitration Convention (JTPF/011/2013/EN), May 2013, par. A; Revised discussion paper on the improvement of the functioning of
the Arbitration Convention (JTPF/011/REV1/2013/EN), October 2013, par. A; and doc. JTPF/011/REV2/2013/EN, para. A-C.
839
These were three chairmen and one independent member: John Avery Jones, Malcom Gammie, José Manuel Calderón Carrero and
Sven-Olof Lodin.
840
Doc. JTPF/014/2013/EN, par. 6.
841
Framework Agreement on relations between the European Parliament and the Commission (L 304/47), OJ EU of November 20,
2010, par. 19 and 20. See also doc. JTPF/025/2011/EN, par. 3.
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also plays a role here, but this role is modest and only concerns a formal involvement (e.g. coadoption of the Code of Conduct and its revisions).

Further to the above, the analysis in this paragraph points out that it is the EU JTPF that is the
central organ through which the EU Arbitration Convention’s governance is performed. This
forum monitors the convention’s functioning and subsequently discusses and agrees on measures
to improve this functioning. The governance of the forum is as follows:
•

•

•

•

Objective and task: assisting and advising the Commission in issues relating to transfer
pricing, which inter alia concerns improving the functioning of the EU Arbitration
Convention. The forum’s objective is achieved by focusing on the development of pragmatic,
non-legislative instruments, such as codes of conduct;
Composition and appointment of members: the forum is a work group formally established by
the Commission and consists of Member States’ representatives, the business community and
international organizations. Apart from Member States’ representatives, the Commission
appoints the forum members, including its chairman and is also allowed to invite other
stakeholders as well as candidate Member States as observers;
Organizational aspects: the EU JTPF adopts its own rules of procedures, such as the planning
of its meetings and establishment of sub-groups. The forum operates on the basis of
consensus, whereby each forum member has equal voting rights. The Commission has –
through the chairman – a large influence on the forum’s agenda setting and also provides for
secretarial assistance that conducts studies and issues questionnaires; and
Work performed and output: the EU JTPF has provided for numerous documents and studies.
These documents/studies are based on its work program, which is agreed upon as per each
working period. Specifically relating to the EU Arbitration Convention, the forum has
discussed numerous issues as regards its functioning, which have lead to the adoption and
revisions of the Code of Conduct. The EU JTPF also conducts a monitoring task, which aims
at evaluating Member States implementation of the previous work of the JTPF and the Code of
Conduct’s effectiveness as well as considering possible improvements.

7.3 International relations theory
7.3.1 General considerations
The international relations theory focuses on how: (i) international relations have emerged and
developed, (ii) states cooperate and (iii) under what circumstances agreement is reached on an
international level. 842 It is precisely these questions that are also important in clarifying the
governance of the EU Arbitration Convention. The international relations theory basically consists
of three pillars, although many sub-pillars also exist. These three pillars are realism, liberalism
and constructivism.843 A fourth pillar is functionalism, which inter alia focuses on European
integration. These four pillars are discussed below. It is not the intention of this study to clarify
the international relations theory in detail in that it takes into account all sub-pillars of the four
main pillars. Based on a general discussion of the four pillars, this section looks at which pillar is
most suited how governance concerning the EU Arbitration Convention has emerged and
developed. Subsequent to the discussion of the first three pillars, the application of the
international relations theory to international tax law is discussed in this paragraph, which thereby
takes into account the previous performed research in this area.
7.3.2 Main pillars of the international relations theory
7.3.2.1 Realism
Realism is based on the concept that states dominate international relations, thereby acting on the
basis of self-interest and on survival. It is typical a game of power, which especially arose in the
Cold War era in which the United States and the Soviet Union stood against each other.844 More
842

See Ring 2006, p. 10-11.
Walt, M.W., One world, many theories, Foreign Policy No. 110, 1998, p. 38. See also Snyder, J., One world, rival theories, Foreign
Policy No. 145, November/December 2004, p. 53.
844
Walt mentioned it as the dominating pillar during the Cold War era. Ibid p. 38.
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recently, the road to and outbreak of the second Gulf-war is an example of power play of a
dominant state. In a more historical context, Machiavelli’s the Prince is also an example of
realism. Realism has been the dominant pillar of the international relations theory since the
beginning. Supporters of realism consider states as the main actors in the international arena.845
Realism is thus state-orientated. States are considered as egoistic and self-serving actors, who act
in a rational manner,846 constantly competing for power or security.847 It is thus a matter of
national security, defense or maintaining a state’s (dominant) position in the world.848 Realists
consider the world as a place of anarchy (as there is no supranational world government) in which
a state’s military and economic (and thus political) power sets the agenda.849 States are thus
dependent on themselves to pursue their security. As, however, a state’s position in the world is
always threatened, states try by political, economic or military means to maintain their position in
terms of power and security. In the realists’ view, dominating powers structure international
relationships.850 It is in that light that international organizations should be considered: not that
international organizations have real power, but the states behind them hold real power. For
example, the United Nations itself has little power in terms of military or political strength, but the
members of its Security Council hold real power. To a lesser extent this also goes for the EU,
although its institutions do sometimes have competing and overruling competences.851 Realists
thus consider international organizations solely as an instrument to achieve or retain states’
interest and powers.852
7.3.2.2 Liberalism
The second pillar concerns liberalism.853 Like realism, liberalism is also state-orientated and also
considers these states as rational actors that pursue their own interest.854 Liberalism, however,
deviates from realism in that it is not power-orientated and does not consider the world to be
anarchic. Liberalism departs from a state’s wishes and not a state’s abilities (e.g. economic and
military power), so power is overridden by economic and political preferences.855 Because states
follow their preferences, they do not act unilaterally, but rather multilaterally. In this view,
international organizations, MNEs and individuals also have a seat at the table. Liberalists believe
845

Walt 1998, p. 38 and Snyder 2004, p. 55.
See Altman 2005, par. 4.1.2.1 referring to Keohane, R.O., After hegemony, cooperation and discord in the world political economy,
Princeton University Press 2005, chapter 5. Also Ring 2006, p. 10-11 and 2010, p. 129.
847
Walt 1998, p. 38. Also Ring 2006, p. 11 and 2010, p. 109 and 129.
848
Altman 2005, par. 4.1.2.1 and references made.
849
Paul Kennedy described how great powers rose and fall as from 1500 AD. In a general sense, the inability to keep-up military
strength (military overstretch) was one of the main causes that great powers fall. In that sense, military strength determines a state’s
status as a great power and subsequently to dictate politics. See Kennedy, P, The rise and fall of great powers, Harpercollins Publishers
1987.
850
Ibid and Altman 2005, par. 4.1.2.1.
851
Another example is the World Bank, established after World-War II and dominated by Western governments, although in 2010
reforms were introduced to reflect the shift in economic power amongst states, notably China.
852
A sub-tendency of realism is neorealism. Waltz developed neorealism, as in his opinion realism puts emphasis on military power.
See Waltz, K., Theory of international politics, Addison-Wesley Pub. Co., 1979. See further Morgenthau, H.J. Politics among nations:
the struggle for power and peace, Knopf, 1978, p. 4-15. Neorealism characterizes power in terms of states’ combined power: military
and economic power as well as creating alliances. Where realism focuses on the human nature (subject to the ego and emotions of
world leaders), neorealists focus on the structure of international relations and paying attention to the driving forces on top of and
below state level. As a reaction to neorealism, scholars also developed neoclassical realism. This latter theory focuses on a particular
state’s behavior instead of only focusing on the global system put forward in neorealism.
853
Sub-pillars of liberalism are neoliberalism (or neo-institutionalism/neo-liberal institutionalism) and post-liberalism. The first theory
deviates from liberalism in that it argues that international organizations / institutions allow states to pursue their own objectives and to
operate and cooperate in the international system. Although neoliberalism is state-centered, it attaches more importance to international
organizations/institutions than liberalism. Ring argued that states’ self-interest is thereby viewed through the lens of a marketorientated model, which is deemed a critical factor in the outcome of international relations. See Ring 2006, p. 10-11. See further
Keohane, R.O., After hegemony, cooperation and discord in the world political economy, Princeton University Press 2005 and Walt
1998, p. 38. Successful international organizations/institutions may be crucial in directing and modifying international behavior.853 In
other words, the international organizations/institutions are a central factor in states’ behavior and are an instrument to pursue state’s
self-interest. Under neo-liberalism states do cooperate in international organizations because this is in their own interest and is most
suited to attain their own objectives. Post-liberalism is also state-orientated, but other than liberalism drives on the concept of
autonomy and sovereignty. States sometimes transfer autonomy and sovereignty from a unilateral basis to a plural basis. Other than
neoliberalism learns, this plural basis is under post-liberalism not a supranational and sovereign international organization, but the
autonomy and sovereignty is co-shared between states. For a description, see Chandler, D., International statebuilding – the rise of
post-liberal governance, Routledge London 2010.
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that cooperation between states and their interdependence contributes to their gains; as such this
sets the standard for international relations. As correctly argued by Altman, states establish and
join international organizations because they believe these organizations matter: they serve a
purpose that aligns with states’ interests. International organizations are established because they
can achieve results on a collective basis, which, due to market failure, cannot be achieved by
states unilaterally.856 International cooperation thereby offers solutions to this market failure, such
as reducing transaction costs or reducing conflicts.857 The EU can be considered an example of
liberalism. After two World Wars, Europe’s main states and rivals, France and Germany, realized
that cooperation and peace might be more suitable for their prosperity than war. States’
preferences for economic and sustainable growth made the Member States understand that
cooperation rather than just military power is better for such growth. 858 Other international
organizations, such as the World Trade Organization, can be seen in this light. Altman specifically
mentioned that these international organizations also assist states in overcoming their short-term
interest in breaching their international obligations.859 These organizations thereby establish a
stable system of mutual expectations by means of:
a) Decreasing costs of cooperation and increasing costs of non-compliance;
b) Providing for a forum for dispute resolution;
c) Providing for rules to assess and assist states’ compliance with the organization’s rules or
guidelines;
d) Creating further issues for cooperation; and
e) Providing information and utilize power of reputation (e.g. naming and shaming).

Based hereon Altman concluded that international organizations will continue to exist if the
benefits of cooperation are substantially greater than the costs of non-compliance with the
organization’s rules.860
7.3.2.3 Constructivism
The theory of constructivism arose after the end of the Cold War, mostly because both realism and
liberalism could not clarify and anticipate this momentum. 861 Unlike those two pillars,
constructivism is not state-centered. Wendt became the theory’s greatest advocate, defining the
theoretical framework of constructivism. 862 He argued that constructivism is based on two
foundations:
a) The structures of human association are primarily determined by shared ideas rather than
material forces; and
b) Identities and interests of purposive actors are constructed by these shared ideas rather than
given by nature.863

Constructivists believe that international relations emerge from shared (elite) beliefs, collective
norms or values, ideas, social identities and culture. 864 Constructivism, unlike realism and
liberalism, does not focus on material issues such as military or economic power, but instead
builds on ideas, ideologies and identities in forming the international system. Constructivists focus
more on the explanations of international relations on a state level, thus within the state, and not
on a global scale. The theory criticizes realism and liberalism for not taking these issues into
856
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857

Amsterdam, June 2016

148

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

account.865 Wendt’s main criticism of realism is that it does indicate whether states will be allies
or enemies, whether they will recognize each other sovereignty, etc., because the concept of
anarchy does not provide insight on states’ behavior.866 Instead it is interest, ideas and identities of
key actors within a state that can provide this insight. 867 It is submitted that this is where
constructivism comes into play. Unlike realism, constructivism provides insight on how actors
behave within a state (social interaction) and, based thereon, how international relations originate
and emerge.868 Instead of focusing on states’ self-interest in an anarchic world, the theory of
constructivism is based on individual and social behavior. Thus to answer the question how
international relations have emerged, constructivism looks to social processes and structures, as
the interest and identities of a state emerge from a specific historical process.869 Constructivists
believe there is an international society and that states act within that context.870 Walt specifically
observed that constructivists pay close attention to the prevailing discourse in a society, as this
reflects and shapes beliefs and interests, and also establishes accepted norms of behavior.871 This
theory, however, does not entirely disregard power, but focuses more on how ideas and identities
are created, how they have evolved and how they have shaped the way states understand and
respond to situations. 872 Or, as Barnett put it, the theory deals with how ideas define the
international structure, how this structure shapes the interests and identities of states, and finally
how states and non-state actors reproduce this structure.873 To this Altman added that under
constructivism international organizations are considered to play a key role in distributing
standards of behavior: contemporary domestic standards of behavior shape the way international
organizations look and operate.874
7.3.2.4 Functionalism
The fourth pillar is functionalism.875 This is that part of the international relations theory that
focuses on the interests and needs shared by states on a global scale. It thus deviates from realism
in that it does not focus on power (through military strength), but rather focuses on common
interest shared by states, such as global peace.876 The theory evolved during the inter-war period
through the work of, inter alios, Mitrany.877 In essence, the theory is less politically controversial
865
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and concerns those issues that can at best be dealt with at an international level.878 It is submitted
that while the theory seems to have strong similarities with liberalism, the latter focuses more on
international cooperation, whereas functionalism focuses more on international integration.
Functionalism also focuses more on the system itself than on the actors. Under this theory,
international integration has its own internal dynamic in that it itself provides for further
integration and would of itself result in an international government.879 Functionalism can be
linked to the European integration process. Member States established the European Coal and
Steel Community, a limited international organization dealing with a specific issue that
subsequently paved the road for further integration.880 It can be argued that the train of European
integration, once started rolling, cannot easily be stopped. In practice, the EU is indeed a product
of continuous (economic and political) integration. As compared to realism, functionalism is more
about integration as a form of political will and not about economic or military pressure. Power is
thus not shifted from one state to the other, but rather from states to a supranational organ, such as
the EU. Once created, the international organization formulates policy and also gains control over
integration and compliance. With respect to the EU, this is shown in the context of formulating
policy at the level of the Commission and, once adopted, by monitoring implementation and
compliance. The Commission can subsequently take action against non-compliance with EU
legislation in front of the ECJ.
7.3.3 Previous research concerning the international relations theory and international tax law
7.3.3.1 Altman’s dissertation
Altman used the international relations theory to build his suggestions for a Global Tax
Organization. 881 He concluded that realism does not provide the necessary explanation why
governments tend to cooperate in establishing international (economic) organizations and also
deemed constructivism as too abstract in that regard. In Altman’s view liberalism provides the
necessary explanation why states do cooperate in the international arena: liberalism entails states –
acting in their own interest when establishing these international organizations – acknowledging
the advantage of cooperating on an international level. He argued that liberalism holds that
cooperation on an international level is possible if this leads to superior results as compared with
actions on a unilateral level.882 States also benefit from cooperation, because they realize that such
benefits only occur through international cooperation. Altman concluded that institutionalists
attach great importance to international institutions in promoting cooperation and reducing the
possibility of international conflicts, because it is less costly to cooperate on an international basis
and through international organizations than to defect.883 He further concluded that international
institutions thus facilitate cooperation by establishing stable expectations and predictable patterns
of behavior. In addition, by providing fast and accurate information, signaling options, as well as
increasing the costs of non-compliance and decreasing the costs of cooperation, international
organizations also decrease market uncertainty for both states and private actors. In other words,
they facilitate cooperation.884
Based on the above reasoning, the theory of liberalism provided Altman with the necessary input
to draw up concrete recommendations for his proposal for a Global Tax Organization. Because
states recognize the importance of international cooperation and because of current inaccuracies in
the international tax arena, establishing a Global Tax Organization would in his view be beneficial
for all parties involved (settlements of international tax disputes via a supranational organization)
and the costs of defection would subsequently be substantial (reputation risk).
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7.3.3.2 Studies by Ring
7.3.3.2.1 2006 study on international regime theory in respect of international taxation
In the field of international taxation, case studies relating to the international relations theory are
quite rare. Ring, as an exception, has extensively discussed this theory in relation to international
tax law.885 In a study in 2006, she identified how international tax policy is formed and how it has
developed. Her aim was to explore how international relations theory can be used to improve
decision-making in the international tax arena. 886 She tried to identify how countries reach
agreement in this arena and subsequently how information on this matter can improve tax policy
and negotiations. Ring specifically analyzed negotiations amongst states for developing a system
to provide for relief of double taxation (bilateral double tax conventions).887 She focused on the
international regime theory, a species of the international relations theory, connected with
liberalism. Ring referred to Krasner for a definition of the term ‘regime’, which reads:
‘Implicit or explicit principles, norms, rules, and decision-making procedures around which actors’
expectations converged in a given area of international relations’.888

Ring argued that the emphasis lies on the regime’s effectiveness, as a regime would not exist if
rules are adopted by states but at the same time disregarded by them.889 She noted that the
international regime theory aims to explore and understand international regimes on the basis of
three questions: (i) how are regimes formed, (ii) what explains the specific form and operation of
a regime and (iii) what are the effects of a regime?890 Specifically as regards international taxation,
Ring argued that a regime exists at the levels of the network of bilateral treaties, the model treaties
of inter alia the OECD and domestic legislation to provide for relief of double taxation. The
reason is that all three levels have a degree of shared understanding of double taxation and
providing relief therefrom.891 Based on Krasner’s definition of a regime, Ring identified the
principles, norms, rules and decision-making procedures for providing relief of double taxation in
the international tax arena.892 Subsequently, Ring analyzed the international tax regime through
the lens of neoliberalism to clarify how the regime has emerged and developed.
7.3.3.2.2 2010 study on the role of international organizations in shaping tax policy
In a subsequent study, published in 2010, Ring focused on where the ‘locus of power’ lay in
international taxation and analyzed the role of international organization in this respect. Questions
addressed in this 2010 study are which international organizations are involved in shaping
international tax policy, what role these organization play, and what influence they have?893 In
Ring’s view, the need to conduct a study in this field was more acute following the growth of
international trade and resulting taxation thereof. This growth makes it likely that disputes would
arise between states, and between taxpayers and states. According to Ring this can be seen in the
growing tensions over inter alia tax competition and transfer pricing.894 She showed that hard law
instruments (e.g. domestic tax legislation and double tax conventions) are nowadays
supplemented with soft-law instruments. International organizations have an influence on and
shape the policy of soft-law instruments.895 Although some discussions at the level of for example
the OECD do result in hard law, namely the conclusion of bilateral double tax conventions, Ring
concluded that in the field of international taxation the soft law instruments (e.g. guidelines,
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recommendations and topical reviews) nowadays take the lead.896 An additional trend identified
by Ring is that in the international tax arena, international organizations are not always (entirely)
state-based anymore, but also include business representatives, tax professionals and academics.897
Ring concluded that within the international relations theory there is a tendency that relationships
in the world were not always viewed as entirely state-based or state-dominated, but instead as a
highly interconnected global society that is shaped by a range of forces and actors. This group
includes states, state-based international organizations, MNEs and transnational networks.898
In order to be able to analyze the role of international organizations in shaping international
policies, Ring identified four basic elements that need to be addressed: (i) membership, (ii)
structure, (iii) agenda setting, and (iv) output.899 She deemed the ability to influence the agenda
setting of an international organization as the most crucial control over an organization.900 Such
agenda setting may be pursued through formal structures (petitioning to put an item on the
agenda) or through informal mechanisms. As regards element (iv), the question is how
international organizations arrive at a decision. Ring analyzed how international tax policy was
shaped through the lens of inter alia the development of an arbitration clause in the OECD Model
Convention. As a final conclusion to her 2010 study, Ring argued that the examination of the
formation of international tax policy through international organizations illustrated the relevance
of the international relations theory in this respect. She opined that further research (in specific
areas) was necessary.
7.3.3.3 Relevance of the studies for the current study
How does the work of Altman and especially Ring fit with the present study on the EU Arbitration
Convention’s governance in perspective of the international relations theory? Altman did not use
the international relations theory to clarify how in a specific area of international tax law
developments have emerged. Instead he merely used the international relations theory as a
foundation to build his proposal for an international tax organization. Nevertheless, it is submitted
that his observations are important for choosing the correct theoretical basis for conducting the
analysis of the governance of the EU Arbitration Convention (see section 7.3.4 below). That said,
the work of Ring in this is highly valuable. She provided an in-depth discussion on the
international relations theory in respect of international taxation. Her 2006 study explains how this
theory can be used to clarify developments in international taxation, which is also of importance
for this study. More importantly, Rings’ 2010 study extensively discussed how international
organizations have emerged in the international tax arena, and how policy is developed within
those international organizations. Ring advocated that the four elements, discussed in the previous
section, to understand the working of international organizations should form the core of any
analysis of developments of an international tax policy.901 In addition, she acknowledged that
those four elements only constitute the first step in analyzing how international organizations
work. Thus international relations theory comes into play. The theory can be helpful in analyzing
how and when countries will reach agreement, and how they cooperate.902 It is precisely this part
of Ring’s analysis that provides valuable input to this study.
It is submitted that, based on the work of both Altman and Ring, the part of the international
relations theory that can be used for the present analysis of the EU Arbitration Convention’s
governance can be identified. This is discussed below.
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7.3.4 Using the international relations theory the EU Arbitration Convention: which theory?
7.3.4.1 General considerations
This section discusses which of these pillars of the international relations theory discussed in
section 7.3.2 is best suited for understanding the governance of the EU Arbitration Convention.
7.3.4.2 Limitations of realism
As discussed, realism is state-orientated and centered on power, whereby the world is considered
anarchic and lacking a supranational world government. From the viewpoint of realism, power
dominates and structures international relations. Insofar there are international organizations, it are
not these organizations, but states behind it that hold real decision power. It is in that regard that
regard realism is considered less suitable to clarify and understand the governance of the EU
Arbitration Convention. As can be learned from chapter 1, Member States did not conclude the
convention following a game of power. Although the discussion on whether adopting a directive
or a multilateral convention for the settlement of transfer pricing disputes concerned a discussion
on competence between the EU and Member States, and thus on power, the necessity to conclude
such instrument in this field did not arise as a consequence hereof. As discussed in section
1.2.2.4.1, all players involved in this adoption process – Member States and EU institutions alike
– recognized the importance of providing for the elimination of double taxation arising from
transfer pricing profit adjustments. It was only the instrument itself that caused discussions
between Member States and the Commission. Apart from this competence discussion, the
development of the convention, as well as later developments, shows that these developments
emerged through cooperation. Each signatory state to the convention has equal rights according to
the principle ‘one state, one vote’. Smaller Member States thus have the same rights as larger
Member States, not only as regards the development of the convention and annexed measures, but
also as regards administering the convention (handling cases). If it would be about power, surely
the largest Member States would have shuffled the cards. For these reasons, the conclusion must
be that realism is not the appropriate theory to explain developments as regards the governance of
the EU Arbitration Convention have emerged.903 Power was not a decisive factor; instead Member
States all took the same view: double taxation arising from transfer pricing adjustments within the
EU harms the smooth functioning of internal market. They therefore sought cooperation to
provide for an effective means for the elimination of such double taxation on an equal basis.
Realism does not clarify why Member States chose to cooperate in resolving double taxation
issues. With respect to the development of the arbitration clause for the OECD Model Convention,
Ring concluded that states were hesitant to adopt such a clause for reasons of loss of sovereignty,
and not specifically because they feared a reduction of their power.904 Here too, power was not the
driving force. The same conclusion applies to the EU Arbitration Convention.
7.3.4.3 Liberalism and functionalism vs. constructivism
If realism does provide the answer, what pillar does? Liberalism sees cooperation as being to
everyone’s benefit, and international organization is the expression of this: Member States saw the
benefit of eliminating double taxation arising from transfer pricing profit adjustments and for that
reason concluded the EU Arbitration Convention. But although liberalism may explain why
Member States sought to cooperate, it does not clarify how such cooperation has emerged and
how developments were structured. Further, liberalism would lead to the establishment of
international institutions, but by signing the convention no new institution was established. The
EU JTPF is also not an international organization, but a platform related to an existing
organization. For this reason liberalism is also an inappropriate theory to explain and understand
the convention’s governance. As an extension of liberalism, the fourth pillar, functionalism,
remains, focusing on international integration and on the system itself than on the actors (on the
EU and not on its Member States). As regards taxation, functionalism can be linked to those areas
that are not that politically sensitive (because there is hardly any integration). However, those are
rather limited to, for example, the European system of import duties (which are part of the EU’s
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own resources) or the Mutual Assistance Directive. As direct taxation is a political very sensitive
issue within the EU, functionalism is also not well-suited as a theoretical basis for clarifying and
understanding the governance of the EU Arbitration Convention.
Opposite liberalism and functionalism stands constructivism. Like functionalism, it does not place
states in the center, but instead argues that international relations emerge from shared beliefs,
norms or values, ideas, etc. It builds on ideas, ideologies and identities. Constructivism looks
more into developments and behavior within a state than on a global level. Because
constructivism looks more at individuals and less at states, it is at first sight difficult to use this
theory to clarify and understand the governance of the EU Arbitration Convention, which in
essence is state-orientated. It is respectfully submitted that this is a too narrow view. Based on
Ring’s study, it can be argued that through the EU Arbitration Convention, the Member States
formed a regime in that they all shared the belief that double taxation arising from transfer pricing
profit adjustments was (economically) harmful and should therefore be eliminated. Ring made the
important observation that international organizations are not always state-orientated, but also
include non-state actors. She concluded that within the international relations theory there is a
tendency to see the world not always as entirely state-based or based on state-dominated
relationships, but instead as a network, a highly interconnected global society, shaped by a range
of forces and actors. With respect to the EU Arbitration Convention, Member States sought
cooperation to further improve its functioning, through the EU JTPF, bringing together Member
States’ representatives, business representatives, and observers from other international
organizations. Constructivism can thereby be used to analyze how policy within this regime is
formed, and is therefore suitable to clarify and understand the governance of the convention.
Although liberalism indicates that states have an interest in cooperation, it does clarify how this
cooperation is undertaken in practice within an international organization, or more precisely
within a regime. With respect to the EU Arbitration Convention, the Code of Conduct’s preamble
stipulates that the code was adopted because Member States and the Council acknowledged that
both Member States and taxpayers needed more detailed rules for the effective implementation of
the convention. Consequently, the Code of Conduct is not a product that only focuses on states’
interest, but also on those of other stakeholders. The development of this code by the EU JTPF
shows that all participant elements, Member States and other stakeholders were responsible for its
content and development. For that reason, liberalism is too narrow to provide sufficient input, as is
functionalism. As the EU Arbitration Convention is de jure not a product of European integration,
functionalism is also inappropriate to explain the EU Arbitration Convention’s governance.905
This leaves constructivism, which is discussed below.
7.3.4.4 Choice for constructivism
Although it is true that the EU Arbitration Convention is in essence a state-centered convention, it
is submitted that this is a too simple view of reality. As seen in section 7.2.3, the Commission, not
a signatory party to the convention, is the driving force behind the process of improving the
functioning of the convention and, as noted in section 7.2.5, established the EU JTPF through
which the convention’s functioning was improved (by means of the Code of Conduct). As will be
demonstrated in section 7.4 below, cooperation in this field is not only state-orientated and also
not only performed by Member States. The EU JTPF is the main forum through which
developments as regards the convention have been realized. In that perspective, it is fair to state
that the EU JTPF is the center of the convention’s governance. It is submitted that this forum is an
epistemic community, consisting of all stakeholders to the convention (Member States, business
community, tax advisors, etc.), rather than a coordination instrument of the Member States.
Constructivism sees shared beliefs, values and norms as able to clarify why states cooperate and
how they cooperate. With respect to the EU Arbitration Convention these shared beliefs and
values are that double taxation arising from transfer pricing profit adjustment harms the smooth
functioning of EU’s internal market and as such should be eliminated. The rules and procedures
905
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by which this elimination should be conducted also stem from shared believes, norms, values,
ideas, etc. Member States do not act on a stand-alone basis, but make use of experts in the field of
international taxation. For these reasons, constructivism is best suited to clarify and understand the
governance of the EU Arbitration Convention. The analysis is further discussed below.
7.3.5 Evaluation
This section discussed the international relations theory which studies international relations from
a theoretical perspective, thereby focusing on how international relations have emerged and
developed, how states cooperate, how agreements are reached on an international level and under
what circumstances. The theory’s main pillars are realism, liberalism, constructivism and
functionalism. After consideration of these main pillars it is concluded that neither realism,
liberalism, nor functionalism are suited to clarify and understand the governance of the EU
Arbitration Convention. Even though constructivism faces difficulties in clarifying and
understanding the governance of the EU Arbitration Convention, its emphasis on shared beliefs,
values and norms brings to the conclusion that constructivism is best suited to clarify why states
cooperate and how they cooperate in relation to the convention. These shared beliefs and values
also constituted the basis for further improving the convention’s functioning through the EU
JTPF. This forum constitutes the center of the convention’s governance and consists of Member
States’ representatives, the business community and the Commission.
7.4 Clarifying the EU Arbitration Convention’s governance through the lens of the
international relations theory
7.4.1 General considerations
In this section the governance of the EU Arbitration Convention is clarified through the lens of the
international relations theory, specifically constructivism. Attention turns first to how
developments in respect of direct taxation have occurred at the level of the EU, as they had an
impact on the developments of the convention. This discussion serves as input to clarify and
understand how developments in respect of the convention have occurred and thus how it is
governed. The section ends by connecting the analysis with the international relations theory.
7.4.2 Emerging of developments – a broader EU level
7.4.2.1 The EU as networking society
Governance of the EU Arbitration Convention cannot be considered without taking into account
governance on a EU level. The analysis in section 7.2 shows that the EU institutions, particularly
the Commission, are involved in administering and governing the convention. Though the
convention is not an instrument of EU law, it still a product of European integration, if only
because Member States concluded it, reacting to the invitation in article 220 EEC. Governance at
EU level, specifically as regards direct taxation, therefore plays an important role in clarifying and
understanding governance of the convention.
The EU is the result of a political process and largely follows from economic integration. KohlerKoch referred to it as a political system that is far more than an international organization, but not
so far that it fits the notion of a federal state.906 The EU is thus somewhat in between. Higgot
qualified it as the most institutional regional policy exhibiting a complex system of governance
beyond the territorial state.907 As regards governance within the EU, Kohler-Koch stated that there
is a trend to involve non-state actors in the framing and programming of EU policies in order to
use the expertise of public and private actors for its proposals.908 In her view, governance at the
EU level boils down to a negotiating system that includes both EU institutions and (non-state)
economic/social actors. These institutions and actors together define the role of Member States
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and the Commission, thereby acting as an activator that pushes for the creation of common
policies.909 In essence this means creating networks that prepare or promote further integration
(network governance).910 According to Kohler-Koch this constitutes a transformation from purely
state-driven into an overarching transnational political space.911 She considers the EU as a network
type of governance that builds on self-interested actors and aims to upgrade common interests in
the process of negotiations.912 This fits with the international relations theory, particularly with
liberalism and constructivism: states cooperate for the benefit of actors or from a viewpoint of
shared values and believes. In the field of direct taxation, it may go too far to say that the
networks mentioned by Kohler-Koch have a large influence on EU’s actions in this field.
Nevertheless, on some occasions the Commission has used input from private actors as a basis for
further action. For example, in 2010 the Commission issued a public consultation paper to obtain
factual examples of double taxation.913 The private sector provided suggestions as to how double
taxation within the EU could be avoided. Also the EU JTPF includes representatives from
Member States and business, who together develop common policies for a specific area. The EU
JTPF’s efforts relating to the convention are discussed in section 7.4.3 below.
7.4.2.2 Governance within the EU in relation to direct taxation
7.4.2.2.1 A shift towards informal governance in general
The EU has thus become a networking society. Within this network, ideas emerge and policy is
shaped. But how does this apply to direct taxation? In this field too, a certain trend can be
distinguished. Radealli and Kramer referred to a shifting mode of governance, from hard law to
soft law and from formal governance to informal governance.914 They defined formal governance
in respect of international taxation as: ‘binding measures operating in the shadows of sanctions,
with a high degree of rigidity’. For the EU these are legislative instruments (regulations and
directives), but also rules following from state aid cases and the case law of the ECJ.915 Radealli
and Kramer defined informal governance as: ‘being non-binding, operating in the shadow of
political determination to act (as opposed to sanctions), and it is often based on ‘a la carte’
options’. 916 Radealli & Kramer considered that informal governance has three key aims:
transparency, inclusion of social actors and social legitimacy, and cited the examples of
Commission communications, codes of conduct, and recommendations. 917 They specifically
discussed the shifting modes of governance as regards taxation, also taking into account
developments at the EU level. The authors argued that stand-alone informal governance is nothing
new, having already emerged in the 1920s at the level of the League of Nations, which provided
for non-binding model conventions that were developed by a pooling group consisting of states’
representatives, experts, and the private sector. 918 Further, the OECD also uses informal
governance, of which the OECD Model Convention and the Transfer Pricing Guidelines are
examples. The EU, as from its foundation, however, has focused more on formal governance.
From 1969 the Commission used directives to promote harmonization in the field of direct
taxation.919 Whereas in later years the OECD shifted towards more formal governance, the EU
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shifted towards informal governance.920 This latter shift originated from debates in the 1980s, was
further taken up in a 1996 report by the Commission, and was further formalized in a 2001 White
Paper.921 In this latter document, the Commission proposed the introduction of a less top-down
approach, thereby combining formal governance (hard-law instruments via the traditional
legislative process) with informal governance (soft-law instruments via informal structures that
include non-state representatives).922 The Commission thus specifically addressed the view that
the policy-making process within the EU should involve people and organizations in shaping and
delivering EU policy, so as to promote greater openness, accountability and responsibility.923
7.4.2.2.2 A shift towards informal governance: the 1997 tax package
In chapter 5 it was seen that from a legal perspective the sole way to harmonize direct taxation
within the EU is through directives. But this only provides for a small legal basis to develop
policy as regards direct taxation within the EU. History indeed has shown that on a EU level
formal governance was not working as regards direct taxation, merely because Member States
want to maintain sovereignty in this field.924 Probably somewhat late, given the state of play, the
EU shifted towards more informal type of governance as from the mid 1990s, but still in addition
to formal governance.925 The first, rather minimal, appearance of this shift was the adoption of the
Parent-Subsidiary Directive and the Merger Directive along with the conclusion of the EU
Arbitration Convention. Although both the directives and the convention are products of formal
governance, the combination of a strict hard law instrument and the looser legal form of the
convention paved the road for further exploration. The shift towards a combination of formal and
informal governance – or the combination of hard law and soft law instruments – became more
apparent in 1997, when the Commission proposed three measures to combat harmful taxation: a
code of conduct and two directives.926 As a follow-up the Council adopted a Code of Conduct on
Business Taxation along with the agreement on the Savings Directive and the Interest-Royalty
Directive.927 Like the Tax Package that resulted in the adoption of inter alia the EU Arbitration
Convention in 1990, the 1997 legislative measures also resulted from a tax package. Radealli and
Kramer correctly considered this not as a shift in governance from extremely formal to extremely
informal, but rather a mingling of both types.928 The 1997 tax package was criticized, as it was
only a unilateral package of action by the Member States, leaving out the involvement of the
business community. Member States thus identified harmful tax regimes and subsequently they
developed action to counter them.929 That other stakeholders, especially national parliaments, were
left out, led to criticism from, for example, members of both Houses of the Parliament of the
United Kingdom, who argued that measures such as those agreed in a Code of Conduct should
have been approved through the democratic process.930 Radealli & Kramer concluded that the
Code of Conduct on Business Taxation did not meet the three key aims of informal governance:
transparency, inclusion of social actors and social legitimacy.931 It is submitted that the EU learned
establishments and subsidiaries situated in other Member States (COM (90) 595 final), Brussels, January 24, 1991; and Proposal for a
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from this criticism as regards the composition and operations of the EU JTPF. This forum meets
the three key aims of informal governance: it includes representatives of the business community
(as members), candidate Member States and OECD representatives (as observers), and its work
and output are published.
7.4.2.2.3 Mingling hard-law and soft-law instruments
Radealli & Kramer concluded that within the EU, informal governance is combined with formal
governance, but only insofar as it is functional and advantageous.932 There is thus no overall
policy that guides a new direction in governing direct taxation in the EU. But still, despite the
absence of a clear political strategy, the trend within the EU is that informal governance is used on
a more widespread basis. This trend also follows from trends in public administration, which have
led to a growing importance of horizontal networks in international organizations.933 This is also
apparent in case of the EU as regards direct taxation with a shift in the actors involved in
developing EU policy: from only Member States to a wide range of social actors (e.g. business
representatives, citizens and other international organizations). For example, before the
Commission issued a communication to solve double taxation issues within the EU, it conducted a
public consultation on the number of cases of double taxation and experiences with dispute
settlement mechanisms.934 In a general sense the 1997 Tax Package and the work of the EU JTPF
all emerged pursuant to the initiative from the Commission.935 In dictating governance, it is thus
the Commission that takes the lead in using and developing soft-law instruments. Its actual
implementation remains, however, a matter for Member States.
What is the weight of the trend towards informal governance or the use of soft-law instruments in
addition to hard-law instruments? Kemmeren stated that soft-law instruments may have more
impact than hard-law instruments and that the combination between the two may be an adequate
solution. This especially applies to those areas in which harmonization appears difficult and where
coordination may be more efficient.936 Gribnau held a similar view and addressed that a soft-law
instrument is a quite effective political instrument.937 Although such instrument is not legally
binding, it may produce legal effects and may also influence behavior, by which there may in
practice be little difference between legislative and soft-law instruments. 938 In other words,
although soft-law instruments lack legal enforceability, they are more flexible and also open the
door to developments in areas where the legislative actors are not (yet) ready to adopt hard-law
instruments. Gribnau also stressed that soft-law instruments are used with a view to establish
closer cooperation or (even) harmonization between Member States in a non-binding manner.939
De Carolis also argued that soft-law instruments produce some legal effects, although indirectly,
as these instruments are not legally binding, and they also produce practical effects.940 Gribnau
noted that Member States generally act in compliance with the provisions of the Code of Conduct
on Business Taxation.941 It is submitted that this also applies for the Code of Conduct on the
effective implementation of the EU Arbitration Convention, which has been incorporated by all
Member States into their domestic legislation or administrative practice. Hence the impact of this
latter Code of Conduct is high.
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7.4.3 Emerging of developments – the EU Arbitration Convention
7.4.3.1 General considerations
The previous discussed shift towards combined governance also applies to direct taxation, mainly
due to the fact that adoption of hard-law instruments was quite rare and encountered objections
from Member States who desired to maintain sovereignty in this field. The input from the sections
above provides the necessary tools to clarify and understand how the governance as regards the
EU Arbitration Convention has developed. As discussed in section 7.2, the convention because of
its legal status as a multilateral convention under public international law is administered only by
Member States, as they are the signatory states. The EU institutions do not formally play a role
here, apart from performing some minor registration tasks. But, as noted in section 7.2.3, the
Commission plays a far greater role in the governing the convention than its formal minor tasks.
The Council also plays a certain role, but this role is largely formal and only performed at the end
of a process for the adoption of legal instruments, but it does not play an active role in the
convention’s governance. The role played by the European Parliament and Economic and Social
Committee is negligible. So the center of gravity in respect of the governance of the convention
lies with the Commission, the Member States and especially the EU JTPF. Their specific role is
further discussed below.
7.4.3.2 Steering role of the Commission
If the role played by each party, discussed in section 7.2 is analyzed, it becomes apparent that the
Commission is at the steering wheel in governing the EU Arbitration Convention. This role is not
played directly, but indirectly via the EU JTPF. The Commission established that forum after its
2001 Study. The EU JTPF, as will be discussed in section 7.4.3.3 below, is the central organ
through which developments relating to the convention are realized: it is here that the governance
of this convention takes place. The ‘master of puppets’ is the Commission. Although from a legal
perspective its role is modest, practice demonstrates that the Commission is the driving force
behind the improvements that were introduced (e.g. the Code of Conduct and its revisions) in the
functioning of the convention. In its 2001 Study the Commission paved the road for the
establishment of the EU JTPF, which then developed the Code of Conduct. Via a communication,
the Commission proposed the Code of Conduct to the Council, which – along with Member States
– adopted it in 2006. Further, the Commission’s website includes a detailed overview and
documentation of the convention and the work of the EU JTPF.942 The Commission is thus the
center of gravity in developing the convention. Paragraph 10 of the Code of Conduct specifically
assigns competence to the Commission may propose further revisions of the Code of Conduct, on
the basis of two-yearly reports from the Member States.
From an internal market perspective it is quite logical that the Commission should play this role.
As guardian of the Treaties, it is responsible for the smooth functioning of the internal market, and
the elimination of double taxation is of key importance, so the Commission acts as and when it
can. With respect to the convention, the Commission realized that from a legal viewpoint the
Member States are the only competent parties to govern and administer it. Given that the
convention did not establish a specific supervisory or governing organ, the Commission, having
concluded in its 2001 Study, that the convention was not working as it supposed to, decided to
take action in this field by establishing the EU JTPF The Commission thus acted within its powers
as regards the convention and has used every means available to improve its functioning, on the
basis of the need to ensure the proper functioning of the internal market. The convention is
currently the only EU-wide mechanism available for the settlement of transfer pricing disputes
and there will probably not be harmonization in this area.
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7.4.3.3 Clarification of developments and directions in the EU Arbitration Convention’s
governance
Shift towards an informal type of governance – inclusion of the business community
As noted above, the EU has become a networking-society within which stakeholders each play a
certain role, and there has been a shift from purely formal governance towards a combination of
formal and informal governance. It is submitted that this combination is also apparent for the EU
Arbitration Convention. 943 Although the convention is an example of formal governance, it
stakeholders used informal governance to improve its effectiveness, and for this the network of all
stakeholders involved in the convention was essential. Unlike the discussions in 1997 on the Code
of Conduct on Business Taxation, the Commission involved the business community and other
stakeholders in the work of the EU JTPF, and this was not only in response to criticism from inter
alia British parliamentarians. Article 2 of the Commission Decision of January 25, 2011,
establishing the forum, explains that:
‘Creating a platform where business representatives and national tax administrations experts can
discuss transfer pricing problems which constitute obstacles to cross-border business activities
within the EU’.

Business representatives can provide the necessary input on where problems are encountered and
what the needs of the business community are, as Member States’ representatives and the
Commission are themselves not always fully capable of spotting these problems. 944 The
Commission thus needed input from the business community in this area. The Commission is in
essence neutral towards the actors in internal market, as long as it functions smoothly. In was
therefore logical to include both Member States’ and business representatives in the forum. In
addition, measures adopted at an EU level may have a severe impact on business’ administrative
practice, so it is helpful to know the desires of the business community as well. That this is so can
also be discerned from the tasks of the EU JTPF, which include assisting the Commission in
finding common and practical solutions so as to achieve a more uniform application of transfer
pricing rules within the EU. As these solutions will also have to be implemented by the business
community, it is logical to grant them a seat at the table, particularly in such a complicated area as
transfer pricing, where large amounts of tax revenue are at stake. It is submitted that this also
applies to the EU Arbitration Convention. The involvement of the business community fits in the
trend within the EU to involve non-state actors in the decision-making process,945 and the mutual
benefit of the forum’s work for all stakeholders was an important consideration.946 This trend boils
down to the sub-theory of constructivism.
The leading role of the Commission
The Commission also takes the lead within the EU JTPF: the Commission appoints the business
representatives and the forum’s chairman; the latter chairman convenes the forum’s meetings and
has a large say in the agenda setting. Pursuant to article 10(1) of the Rules of Procedure,
documents are produced by EU JTPF’s secretariat on a specific subject, but are only distributed to
the members of the forum if the forum’s chairman approves; the chairman thus has a powerful
position within the EU JTPF, and as he is its appointee, the Commission has at least an indirect
influence on the EU JTPF’s agenda. The Commission, pursuant to article 7 of the Rules of
Procedure, also has the right to invite experts to the forum and to grant individuals, organizations,
EU agencies and candidate countries observer status. These rights and the influence on the
forum’s agenda can have an impact on the direction taken within the forum or on the shaping of
opinions on a certain subject. Also, it is the Commission that provides secretarial assistance and
publishes the work of the EU JTPF on its website. For these reasons, it is the Commission that is
943
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the driving force behind the EU JTPF. The forum’s secretariat conducts studies, requests input,
and prepares reports for discussion during the forum’s meetings. While the Commission does not
dictate how the EU JTPF should function in practice or what course it should take, informally it
has an large impact on the forum’s functioning and output. For example, pursuant to article 18 of
the Rules of Procedure, the deliberations of the EU JTPF may only be published with the consent
of the Commission, and its output is adopted by the Commission, and only thereafter rendered
public.947
Increasing the forum’s legitimacy: inclusion of the business community and adoption of soft-law
instruments
The EU JTPF adopts reports, makes recommendations or suggestions for improvement on the
basis of consensus. This consensus voting places business representatives on an equal footing with
Member States’ representatives, allows that their voices are effectively heard and lead to a
situation in which policy is adopted with wide appreciation and accord.948 This increases the
forum’s legitimacy.949 The forum’s output concern soft-law instruments. Specifically for the EU
Arbitration Convention this concerns the Code of Conduct and its revisions. As previously
discussed, soft-law instruments may have a wide impact on legislation or administrative practice
of states and may be helpful in case a deadlock is apparent for adoption of hard-law
instruments.950 This also applies to the Code of Conduct, which has been implemented in almost
all Member States’ administrative practices, whereas Member States did not act on their own to
further improve the functioning of the EU Arbitration Convention.
Monitoring functioning and transparency
The EU JTPF performs a monitoring function, which was assigned to it by the Commission. The
overview of this monitoring task, discussed in section 7.2.5.3, showed its essential nature. Not
only is the implementation of the Code of Conduct by Member States monitored, but also
practical problems as regards the functioning of the convention. In essence, this task is an
instrument that provides the Commission input to improve the convention’s functioning and the
provisions of the Code of Conduct.951 This is important also in light of transparency, as it is not
only the Member States that provide their input to the EU JTPF, but also the business community.
That this monitoring indeed performs an important role can be seen from the revisions of the Code
of Conduct, which largely followed from the forum’s monitoring function.
Place of the EU Arbitration Convention’s governance in a broader EU governance perspective
The EU Arbitration Convention’s governance fits with the trend within the EU to mingle formal
and informal governance and to combine hard-law and soft-law instruments. This follows from
the suggestions made by the Commission in its 2001 Study.952 In placing the convention in a
broader European governance context, De Carolis correctly concluded that the convention is a
pivot in a complex innovative system of new European governance.953 It is submitted that the
connecting factor is the Commission, which combined the Member States’ need for sovereignty;
the demands of the internal market, and the wishes of the business community into a workable
format that offers solutions to improve the convention’s functioning.
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This pursuant to the Commission’s policy of publishing information on developments within the EU. See Commission White Paper
doc. COM (2001) 428 final, p. 2 and 9.
948
Verlinden & Haupt 2015, p. 275 noted that the Commission understood that bringing governments and the business community
together in the EU JTPF to find solutions for transfer pricing issues could only be applauded.
949
The inclusion of the business community in the EU JTPF and their placing on equal footing can be considered as meeting the
requirements of input legitimacy in the definition of Scharpf: ‘all people affected by the decision should be brought together in
deliberations searching for win-win solutions on which all can agree’. See Scharpf, F., Governing in Europe: effective and democratic,
Oxford University Press 1999, p. 7. For a discussion see Mosquera Valderama, I.J., Legitimacy and the making of International Tax
Law – the challenges of multilateralism, World Tax Journal 2015/3, par. 3.3.2.
950
See also Wouters 2007, p. 117-118.
951
De Carolis entitled in this regard the EU JTPF as a permanent laboratory. See de Carolis 2013, p. 311.
952
Commission Staff Working Paper doc. SEC (2011) 1681 final, p. 269-273. See for a discussion also de Carolis 2013, p. 310.
953
Ibid, p. 312.

Amsterdam, June 2016

161

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

7.4.4 International relations theory and the EU Arbitration Convention
7.4.4.1 General considerations
The discussions in this section provided a clarification of how developments concerning the EU
Arbitration Convention have emerged, which parties were involved and who the key actors in the
convention’s governance are. The conclusion is that the Commission is the driving force in
governing the EU Arbitration Convention. With respect to the EU Arbitration Convention, its
governance not only concerns the convention’s administration (the application of the convention
in practice), but also how the developments relating to the convention have emerged, which actors
are involved in this process, how these actors interplay with each other and how they take
decisions. In answer to these questions, it is the Commission that plays that the leading role in
governing the EU Arbitration Convention. It provides the input for progress via the EU JTPF and
brings together the business community and Member States to improve the convention’s
functioning. This fits with the trend within the EU towards informal governance and also rhymes
with the view that the EU is a networking-society (network governance). The question is,
however, how this analysis fits with international relations theory, more specifically
constructivism. This is further discussed below. The outcome of the analysis is evaluated in light
of the work of Ring.
7.4.4.2 Constructivism in respect of the EU Arbitration Convention
If constructivism, discussed in section 7.3 is translated to the EU Arbitration Convention, it can be
observed that the convention is about a shared value or norm that double taxation arising from
transfer pricing profit adjustments harms the smooth functioning of the internal market. All
stakeholders to this convention share this value that double taxation is harmful and should be
eliminated. For the Commission this value emerges from its function as guardian of the EU
Treaties and the smooth functioning of the internal market. For the business community, double
taxation harms their business operations, and, finally, for Member States as it may act as
impediment to investment and economic growth. This shared value subsequently led to what Ring
described as a regime, through which the governance of the EU Arbitration Convention operates.
Ring saw that within the international relations theory there is a trend towards seeing the world as
not entirely characterized by state-based or state-dominated relationships, but instead as a highly
interconnected global society that is shaped by a range of forces and actors. This also applies to
the EU Arbitration Convention regime, as the EU JTPF includes non-state actors that, together
with Member States’ representatives, shape policy and govern the convention, driven by the
Commission. While the Commission does not dictate how policy is shaped, it created an
environment through which policy can be shaped. It brings together a group of actors in a network
that shares the same beliefs, norms and/or values (double taxation is harmful and must be
eliminated) and has similar ideas or ideologies as to how these values are to be realized (a binding
dispute resolution mechanism). As previously seen in section 7.3.4.4, the policy-making process
as regards the convention is not a state-based or state-orientated action, as not only the Member
States are involved in this process. The Code of Conduct’s preamble stipulates that the code was
adopted because Member States and the Council acknowledged that both the Member States and
taxpayers had a need for more detailed rules for the effective implementation of the convention. It
was cooperation between these stakeholders that led to the development and adoption of the Code
of Conduct and hence to shared beliefs and ideas on how to best provide for the elimination of
double taxation in case of transfer pricing profit adjustments or, in a broader perspective, how to
deal with transfer pricing in a EU context. Ring stated that:
‘The demand for regimes in international relations depends on actors’ perception of international
problems, which are partially produced by their casual and normative beliefs’.954

She observed that states frequently turn to experts to help them formulate their interests and in
some cases turn to a group of experts to facilitate broad agreement and ultimately regime
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formation.955 This is not different in the case of the EU Arbitration Convention, where experts
from Member States and the business community are members of the EU JTPF, which shapes
policy as regards the convention. The role of epistemic communities is important: they are
considered ‘networks of professionals with recognized knowledge within that domain or issuearea’.956 These epistemic communities facilitate regime formation in two ways:
(i) Achieving consensus on a certain issue; and
(ii) Influencing states’ views and actions in that direction.

In Barnett’s wording, shared beliefs, ideas, etc. define the international structure (the EU JTPF),
which shaped interests’ and common guidance on dealing with the legal instrument in practice
(the Code of Conduct), resulting in common application of the agreed guidance by states (Member
States) and non-state actors (the business community).957 So the shared beliefs, values, ideas, etc.
explain how and why actors cooperate in respect of the convention. The format through which this
was made possible is the EU JTPF, which forms the center of the governance of the EU
Arbitration Convention. Although the actors within the EU JTPF have competing interests
(revenue income vs. no double taxation), they act from a common interest.
7.4.4.3 EU Arbitration Convention’s governance and work conducted by Ring
In section 7.3.3 the work of Ring as regards governance and international taxation was discussed.
The conclusion was reached in section 7.3.3.3 that Ring’s work provides valuable input for
conducting a study on the governance of the EU Arbitration Convention: how policy is shaped
and how is the governance operates in practice. This section aligns this chapter’s findings with the
work of Ring. She established an agenda for further research in this area. In line with this agenda,
additional research has been undertaken in the present study on a species of international taxation:
the EU Arbitration Convention. Ring sought to explore how the international relations theory can
be used to improve decision-making in the international tax arena. She posed three questions: (i)
how are regimes formed, (ii) what explains the specific form and operation of a regime and (iii)
what are the effects of a regime. In terms of the EU Arbitration Convention? These questions are
answered as follows:
(i)

Regime formation: the regime was formed following work by the Commission, and from
shared beliefs amongst Member States and other stakeholders that double taxation arising
from transfer pricing profit adjustments needs to be eliminated;
(ii) Form and operation of a regime: the formation and the modus operandi of the EU JTPF
followed from the shift within the EU from purely formal governance towards a mixture of
formal and informal governance, including the presence of shareholders (non-state actors) in
policy making process; and
(iii) Effects of a regime: the EU JTPF’s output is the Code of Conduct and its revision. All
Member States have implemented this Code of Conduct into their domestic legislation or
administrative practices. The effect of the regime is thus substantial.958

Ring answered the questions which international organizations are involved in shaping tax policy,
what role these organizations play and what influence they have in her 2010 Study. She concluded
that within the international tax arena there is a shift from hard-law instruments to soft-law
instruments. This chapter saw that this shift is also apparent in respect of the EU Arbitration
Convention, as the convention is combined with the Code of Conduct. She pointed out that in
international taxation there is a trend to also include non-state actors in the policy making process.
It is submitted that this is no different for the EU Arbitration Convention. Ring identified four
basic elements that need to be addressed in answering these questions: (i) membership, (ii)
955
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structure, (iii) agenda-setting, and (iv) output. She saw the ability to influence the agenda setting
of an international organization as the most crucial control over an organization. As regards the
convention, it is the Commission that has a large influence on the agenda of the EU JTPF (via its
monitoring functioning). The structure of the EU JTPF combines formal governance with
informal governance, by also including non-state actors as members of this forum. Last, as regards
its output, this chapter discussed how the EU JTPF arrives at a decision and how this process is
conducted.
7.4.5 Evaluation
This section discussed how policy relating to the EU Arbitration Convention was shaped, and thus
how the convention is governed. Although the convention is not an instrument of EU law, it
nevertheless emerged from European integration. Governance at the EU level therefore has an
impact on the convention’s governance, if only because EU institutions play a role in
administering and governing the convention. The EU is a network type of governance that aims at
upgrading common interests in the process of negotiations on the basis of shared beliefs and
values. This is no different for the EU Arbitration Convention. Although Member States – as the
signatory states of the convention – are the primary party in administering and governing the
convention, as was seen above, the Commission plays, through the EU JTPF, a large role in this
governance. In fact it is the Commission that is the driving force behind this forum and the
direction it takes, and thus the convention’s governance. It selects and appoints the business
representatives and the EU JTPF’s chairman, and it establishes and runs the forum’s secretariat
and undertakes the research on which the EU JTPF’s recommendations are based.
In light of the international relations theory, more specifically constructivism, the following
conclusions can be drawn:
•

•

The EU Arbitration Convention is about the shared value or norm of all stakeholders that
double taxation arising from transfer pricing profit adjustments has distorting effects and
should be eliminated. This shared value subsequently led, in Ring’s words, to a regime (the
EU JTPF), through which the convention’s governance is conducted, and in which non-state
actors and Member States’ representatives under the auspices of the Commission shape policy
and thus govern the convention; and
The Commission is the driving force behind the convention’s governance, by creating a
platform on the basis of which policy can be shaped. It brings together a group of actors in a
network (the EU JTPF) that shares the same beliefs, norms and/or values (double taxation
must be eliminated) and which have similar ideas or ideologies how these values are realized
(a binding dispute settlement mechanism limited in time). It was cooperation between these
actors that led to the development and adoption of the Code of Conduct, and hence to shared
beliefs and ideas on how to best provide for the elimination of double taxation in case of
transfer pricing profit adjustments within the EU.

7.5 Concluding remarks
This chapter discussed how the EU Arbitration Convention is governed. It analyzed which parties
are involved in this process of governance, such from the perspective of legal competence
assigned to these parties and the role-played in practice. This can be illustrated as follows:
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Adopting proposals for improving EU AC

Business
community

Council

European
Commission

Proposals for improving EU AC
Representation in the
Council

Establishment, formation
and agenda setting

(1) Providing members
(2) Providing input on EU AC’s functioning
(3) Providing suggestions for improvement

Proposals for
improving EU AC
EU Member
States

(1) Adopting proposals for
improving EU AC
(2) Reporting on practical
functioning EU AC

EU JTPF

(1) Providing members
(2) Providing input on EU AC’s functioning
(3) Providing suggestions for improvement

Subsequently, this chapter included a discussion of the international relations theory, more
specifically constructivism, so as to clarify how developments as regards the EU Arbitration
Convention have emerged and how the convention is governed in practice. The analysis was
considered in a broader EU perspective. Although the convention is not part of EU law, its
conclusion nevertheless emerged from European integration. Within the EU there is a trend
towards informal governance, thereby using a combination of hard and soft-law instruments, and
this is no different for the EU Arbitration Convention. Although the convention is an instrument
of hard-law, the Code of Conduct and its revisions are instruments of soft-law. More importantly,
the process of developing measures to further improve the convention’s functioning followed
from a shared value that the existence of double taxation arising from transfer pricing adjustments
within the EU is harmful and needs to be eliminated. To provide for effective measures, a regime
was formed through which the convention’s governance was conducted. The Commission brought
together all stakeholders in the convention in a joint forum. Although each stakeholder has an
equal say in the EU JTPF, and although the forum’s output follows from a joint effort, it was the
Commission that played a steering role and was mainly responsible for conducting the
convention’s governance.
The conclusions drawn in this chapter are further taken into account when answering the first
research sub-question in chapter 8.
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8. Answering the first research sub-question

8.1 Chapter overview
In section 0.4 the hypothesis was posed that the governance of the EU Arbitration Convention is
(i) not properly regulated in light of state sovereignty and EU law, (ii) inefficient in that the
process of improvement involves a range of actors, whose competence and practical involvement
are ambiguous, and (iii) ineffective in that the convention’s governance does not lead to a timely
and successful settlement of all disputes brought under the convention. In order to test whether
this hypothesis be correct, section 0.5 included the first research sub-question, which reads:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the EU
Arbitration Convention’s legal status and the associated competences, and does this governance
adhere to the principles of effectiveness and efficiency?

The answer to this question is also important for understanding whether the convention is
functioning satisfactorily (the second research sub-question). The legal framework of the EU
Arbitration Convention and its place in international law defines to a large extent its governance,
which in turn has a substantial influence on its functioning. To understand the convention’s
functioning, it is first necessary to understand its governance. In order to be able to answer the
first sub-question, chapters 5 to 7 of this dissertation focused on three issues:
•
•

•

The legal status of the EU Arbitration Convention, the Accession Conventions and Accession
Decisions as well as the Code of Conduct959 (section 8.2);
The relation between the EU Arbitration Convention and EU law, international law, the OECD
Model Convention, double tax conventions between Member States and Member States’
domestic legislation (section 8.3); and
Governance of the EU Arbitration Convention from the perspective of the international
relations theory (section 8.4).

The outcome of the analyses in chapters 5-7 on these three issues is briefly discussed in these
sections. The first sub-research question is subsequently answered in section 8.5.
8.2 Legal status of the EU Arbitration Convention and conventions protocols and other
measures connected therewith
The Member States entered into the EU Arbitration Convention in 1990 on the basis of the then
article 220 EEC). They were allowed to enter into the convention, even though in 1990 the
proposal for an Arbitration Directive was pending before the Council. Although article 220 was of
a subsidiary nature and only came into play after the proposal for adopting harmonization
measures failed to achieve a consensus in the Council, the Member States nevertheless lawfully
concluded the convention. As explained in section 5.3.3.3.3, the Council (informally) explicitly
rejected this proposal, by which the road was paved for Member States to negotiate and enter into
the convention on the basis of article 220 EEC. Based on the analysis conducted in chapter 5, the
legal status of the convention, its annexed conventions and protocols, accession decisions and the
Code of Conduct is as follows:

959
Revised Code of Conduct for the effective implementation of the Convention on the elimination of double taxation in connection
with the adjustment of profits of associated enterprises (2009/C 322/01), Brussels, December 30, 2009. The EU JTPF proposed a
further revision of this Code of Conduct in March 2015.
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Measure
EU
Convention

Arbitration

Prolongation Protocol
1995 /2005 Accession
Convention
2008/2014
Accession
Decision

Code of Conduct

Legal status
A multilateral convention under public international law and not an
instrument of (now) EU law. Member States entered into the convention in
their capacity as sovereign states and not as Member States. This is
reinforced by the fact that the EU institutions were not involved in the
signing of the convention nor are they a signatory party to the convention.
Ibid.
Ibid.
Invalid. From a legal perspective Member States did not lawfully assign
competence to the Council to decide on the date of accession of Bulgaria,
Croatia and Romania to the convention and on the resulting modifications to
the convention. These decisions constitute an amendment to the EU
Arbitration Convention, for which specific approval by Member States’
national parliaments was necessary. For a legal accession of Bulgaria,
Croatia and Romania to the EU Arbitration Convention, Member States
should enter into a separate accession convention.
Political commitment, soft-law instrument. The Council and Member States
meeting within the Council adopted the Code of Conduct and its revisions.
As with the adoption of the Accession Decisions, the Council, from a legal
perspective, had no power to adopt the Code of Conduct, as it was not an
instrument of EU law. The Commission lacked the power to propose the
Code of Conduct relating to the practical functioning of the EU Arbitration
Convention. However, pursuant to paragraph 13 of the Code of Conduct, the
Commission is empowered to propose a revision of the Code of Conduct, but
such proposal should only be addressed to the Member States. Nevertheless,
as they and the Council adopted the Code of Conduct and its revisions, this
code and its revisions were lawfully adopted.

8.3 Relationship with EU law, international law, the OECD Model Convention, double tax
conventions between Member States, and Member States’ domestic legislation
Chapter 6 discussed in detail the relation of the EU Arbitration Convention with EU law,
international law, the OECD Model Convention, double tax conventions between Member States
and Member States’ domestic legislation. These relationships (or the absence thereof) can be
summarized as follows:
Area of law
EU law

International law

OECD Model Convention

Double tax conventions
between Member States

Amsterdam, June 2016

Relationship
The EU Arbitration Convention is not part of the acquis
communautaire. Consequently, the ECJ has no competence to interpret
and to enforce compliance with the provisions of the convention, and the
Commission has no power to initiate infringement proceedings if a
Member State fails to comply with the convention’s provisions.
As a multilateral convention under public international law, the Vienna
Convention governs the EU Arbitration Convention. The Member States
are, pursuant to article 26 of the Vienna Convention, obliged to act in
line with the provisions included in the EU Arbitration Convention, and
to apply them if a taxpayer validly requests so (pacta sunt servanda).
No direct relationship. As, however, the EU Arbitration Convention
copied several provisions from the OECD Model Convention, the
Commentary to the latter may be of importance for the interpretation of
the former’s provisions.
• Pursuant to article 15 of the EU Arbitration Convention, the
convention has, under the lex specialis derogat generali rule,
precedence over double tax conventions between Member States. This
is different to the extent to which those double tax conventions provide
for a wider obligation as regards the elimination of double taxation
arising from transfer pricing profit adjustments. The term ‘wider
obligation’ should be interpreted as a more efficient and effective
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Member States’
legislation

domestic

dispute settlement mechanism (i.e. a directly binding arbitration
procedure). Currently, 12 double tax conventions between Member
States provide for such wider obligation;960 and
• Paragraph 11 of the Code of Conduct defines the relationship between
double tax conventions between Member States and the Code of
Conduct. This provision is not sufficiently descriptive, as it
erroneously refers to paragraphs 1-3 of the Code of Conduct, whereas
it should refer to paragraph 6, 7.2 and 7.6. Further, paragraph 11 is
also ambiguous as to whether the Code of Conduct only relates to the
mutual agreement procedure or also to the arbitration procedure. As
the arbitration clause provided for in double tax conventions between
Member States it is always incorporated in the article concerning the
mutual agreement procedure, paragraph 11 Code of Conduct should be
interpreted as also relating to the arbitration procedure.
The convention’s relationship with Member States’ domestic legislation
is governed by article 15 of the EU Arbitration Convention. Only if a
Member State’s domestic legislation provides for wider obligations, will
such legislation take precedence over the EU Arbitration Convention.
Although the convention’s provisions are not directly applicable, they
may become directly effective because of the convention’s ratification
by all Member States. In that regard their domestic courts are competent
to interpret non-defined terms contained in the convention and/or to
enforce compliance with convention’s provisions that impose binding
obligations on all parties involved (articles 6(2), 7(1) and 12(1) of the
EU Arbitration Convention).

8.4 Governance of the EU Arbitration Convention based on the international relations
theory
Chapter 7 included an in-depth analysis of the governance of the EU Arbitration Convention.
Three aspects were considered:
a) The day-to-day application of the convention;
b) Governance from a procedural perspective; and
c) Governance from a legal perspective.

The day-to-day application relates to the handling of cases for which taxpayers have submitted a
request under the convention. Governance from a procedural perspective relates to the policymaking process relating to the development of a Code of Conduct and the monitoring of the
convention’s functioning in practice, which is undertaken through the EU JTPF. As the analysis in
chapter 7 is of direct importance for answering the first research sub-question, its outcome is
discussed below. Governance from a legal perspective entails the process put in place to let new
Member States accede to the EU Arbitration Convention and the legal process of adopting the
Code of Conduct and its revisions.
8.5 Answer to the first research sub-question
8.5.1 General considerations
The first sub-research question discussed in section 8.1 can be divided into three separate
questions, which are:
a) How is the EU Arbitration Convention governed?
b) Is this governance consistent with the EU Arbitration Convention’s legal status and associated
competences therewith?
960
This concerns double tax conventions between Belgium and Poland (Protocol of April 14, 2014); between Estonia and Luxembourg
(July 7, 2014); of Germany with Austria (August 24, 2000), France (Protocol of March 31, 2015), Luxembourg (April 23, 2012) and
the Netherlands (April 12, 2012); and of the United Kingdom with Belgium (Protocol of June 24, 2009), France (June 18, 2009),
Germany (March 30, 2010), the Netherlands (September 26, 2008), Spain (March 14, 2013) and Sweden (March 26, 2015).
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c) Does this governance adhere to the principles of effectiveness and efficiency?

These three questions are answered in sections 8.5.2-8.5.4, following which the first research subquestion is answered in section 8.5.5.
8.5.2 Question a): How is the EU Arbitration Convention governed?
This section focuses on the first and second aspect of the governance of the EU Arbitration
Convention discussed in section 8.4: the day-to-day application and the governance from a
procedural perspective. The governance from a legal perspective is separately discussed in section
8.5.3 below.
Day-to-day application
Member States are the only signatory states to the EU Arbitration Convention. As such, they have
sole competence to conduct the day-to-day application of the convention. The convention does not
assign such competence to any other parties. Although the convention and the Code of Conduct
assign some task to the EU institutions, these are only minor registration tasks, such as the
registering of Member States’ deposition of instruments of ratification. These registration tasks
have minimal impact, as they nearly all are one-time only actions, which were assigned to the EU
institutions for practical reasons. As a multilateral convention under public international law the
EU Arbitration Convention lacked a supervising authority and therefore institutions were needed
to fulfill certain tasks on an overall level. In that regard it is logical that these tasks were assigned
to a third institution.
Governance from a procedural perspective
In the process of developing and improving the functioning of the EU Arbitration Convention a
range of actors are involved: Member States, the Commission, the business community and
international organizations. This multiple involvement can be clarified by the fact that the EU
Arbitration Convention is a multilateral convention between Member States, so existing
institutions were charged with performing this task. It is submitted that the EU cannot fill-in this
omission in a direct sense, as the convention is not part of the acquis communautaire. From its
role as guardian of the functioning of the internal market the Commission nevertheless has an
interest in a smooth functioning of the convention. To avoid legal competence discussions, the
Commission turned its attention to informal governance and established a working group, the EU
JTPF, consisting of Member States, the business community and international organizations.
Based on the analysis conducted in chapter 7 the EU JTPF is the central organ through which the
policy-making on the convention takes place: the EU JTPF develops measures to improve the
convention’s functioning in practice and this takes place through the convention’s governance
structure. It is the Commission that is the key driver behind the EU JTPF and it plays a central
role in governing the convention. Although the Commission is not directly involved in the EU
JTPF, it is the party that dominates proceedings within the forum: it appoints the business
representatives and the chairman. Indirectly, the Commission influences the forum’s agenda
setting and outflow of documents. Further, it provides secretarial assistance, which forms the
center of activities as regards the forum’s efforts, inter alia in conducting studies, issuing
questionnaires, and making suggestions for improvements. Member States form the capstone of
implementing these improvements, as they are the signatory states to the EU Arbitration
Convention and any changes to be adopted in respect of that convention have to be formally
approved by them. As such, the legal validity of the actions of the forum is safeguarded.
Chapter 7 also included an analysis on how developments as regards the governance of the EU
Arbitration Convention have emerged. A species of the international relations theory, namely
constructivism, was used to explain these developments. Constructivism is based on the paradigm
that shared beliefs, values and norms can explain why states cooperate and how they cooperate.
With respect to the convention, the shared beliefs and values are that double taxation arising from
transfer pricing related profit adjustment has economic distorting effects and as such harms the
smooth functioning of the internal market. This double taxation should therefore be eliminated.
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How such elimination should be performed also is based on shared beliefs, values and norms. In
developing and improving rules and procedures, the Member States did not act on a stand-alone
basis, but made use of experts in the field of international taxation. The Commission established
the EU JTPF by bringing together a group of actors in a network that shares the same beliefs,
norms and/or values (double taxation must be eliminated) and has similar ideas or ideologies as to
how these beliefs, norms and/or values are to be realized (via a mandatory and binding dispute
settlement mechanism that is limited in time). The forum’s output is a Code of Conduct, which
was developed by taking into account states’ interests as well as the interests of other
stakeholders. To put it more precisely, its preamble addresses that the code was adopted because
Member States and the Council acknowledged that both Member States and taxpayers had a need
for more detailed rules for the effective implementation of the convention. Also proceedings
within the EU JTPF show that not only Member States were responsible for its content and
development, but also other stakeholders, such as the business community. This mixture fits with
the trend within the EU to involve non-state actors in the policy-making process. Although the EU
Arbitration Convention is not an instrument of EU law, it nevertheless emerged from European
integration. Governance at the EU level thus also has an impact on the convention’s governance.
The EU itself is a network type of governance that that builds on self-interested actors and aims at
upgrading common interests in the process of negotiations. Specifically with respect to taxation,
there is within the EU a shift from strictly formal governance to informal governance and from
using hard-law instruments to using soft-law instruments. This is not different for the EU
Arbitration Convention. The convention is an example of formal governance as well as an
example of hard-law. However, the developments as regards improving the convention’s
functioning are examples of informal governance. All stakeholders to the convention are involved,
through the EU JTPF, in this development process. These are not only the Member States’
representatives, but also representatives from international organizations and the business
community. The output of the EU JTPF, the Code of Conduct is a soft-law instrument. The
mingling of formal and informal governance fits with the trend within the EU to involve also nonstate actors in the process, the inclusion of non-state actors is for the mutual benefit of all
stakeholders.
The main question of how the EU Arbitration Convention is governed can be answered as
follows:
•

•

•

The EU Arbitration Convention is about a shared value or norm of all stakeholders that double
taxation arising from transfer pricing profit adjustments has distorting effects and should be
eliminated. For the Commission this value emerges from its function as guardian of the EU
Treaties and the need to ensure the smooth functioning of the internal market; for the business
community because double taxation harms their business operations, and for the Member
States it may act as an impediment to investment and economic growth in their territory.
This shared value led to the establishment of the EU JTPF, which is the central organ through
which developments concerning the functioning of the convention are realized; as non-state
actors and Member States’ representatives shape policy under the auspices of the Commission
and thus govern the convention. The forum acts by consensus, and each forum member has an
equal vote. This consensus style of governance implies that policy is adopted with wide
appreciation and accord, which increases the forum’s legitimacy. The monitoring task
performed by the EU JTPF is an important tool to further develop the convention’s
functioning. Not only is the outcome of this task made public, which is important in light of
the principle of transparency, but the business community is given the opportunity to report on
the practical functioning of the convention and the Code of Conduct; and
The Commission is the driving force behind the governance of the convention. It brings
together a group of actors in a network that shares the same beliefs, norms and/or values (e.g.
double taxation must be eliminated) and which have similar ideas or ideologies how these
values are realized. It was cooperation between these actors that led to the development and
adoption of the Code of Conduct, and thus to shared beliefs and ideas on how to best provide
for the elimination of double taxation in case of transfer pricing profit adjustments.
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8.5.3 Question b): Is this governance consistent with the EU Arbitration Convention’s legal
status and associated competences therewith?
The Member States, the Commission and the Council are all involved in administering the EU
Arbitration Convention. Member States, as the signatory states to the convention, are competent to
administer the EU Arbitration Convention, but the convention and the Code of Conduct assign
some tasks to the Commission and Council in this administrative process. Because these assigned
tasks are included in the convention and the Code of Conduct, there is a legitimate basis for the
involvement of the Commission and the Council. Although it is somewhat striking that EU
institutions are involved in a convention that is not part of the acquis communautaire, it is from a
practical perspective – as the convention lacks a supervising organ or institution that can perform
these registering tasks – logical to involve these institutions in the process. In terms of legal
competence, each of the parties involved in administering the convention is lawfully allowed to do
so and this is consistent with the legal status of the convention and the associated legal
competences associated therewith. This conclusion also applies to the policy-making process
aiming at improving the functioning of the convention. The Commission established the EU JTPF
on a solid legal basis, namely pursuant to a Commission Decision. Further, because both Member
States and business representatives are members of the forum and because international
organizations are involved as observers, the forum also has legitimacy.961 Additionally, because
the Member States have to formally implement any agreement reached with the EU JTPF, the
legal validity of the actions of the forum are safeguarded. Moreover, the EU JTPF is, from a legal
perspective, competent to be involved in the governance of the convention. A different
conclusion, however, is drawn as regards the process of accession of new Member States to the
EU Arbitration Convention. As concluded in section 8.2, the Council lacked legal competence to
decide on the date of accession of Bulgaria, Croatia and Romania to the convention and on the
necessary modifications to it. The same applies to the Council’s adoption of the Code of Conduct.
It is submitted that the EU institutions acted beyond their competence and should have refrained
from taking legal action on these specific subjects. This part of the governance is not consistent
with the convention’s legal status and associated competences therewith.
8.5.4 Question c): Does this governance adhere to the principles of effectiveness and efficiency?
8.5.4.1 General considerations
The last part of the first research sub-question aims to clarify whether the governance of the EU
Arbitration Convention adheres to the principles of effectiveness and efficiency. As discussed in
section 0.6.1.2.2, the principle of effectiveness requires that the result of a process be consistent
with the objectives of the process and the expectations that parties have of this process. The
principle of efficiency entails that the greatest possible effect or result is obtained in relation to
resources. In answering whether the convention’s governance adheres to principles of
effectiveness and efficiency, three situations have to be distinguished: (i) day-to-day application,
(ii) governance from a legal perspective and (iii) governance from a procedural perspective. For
each of these three situations it is concluded whether the convention’s governance adheres to the
principles of effectiveness and efficiency.
8.5.4.2 Day-to-day application
For the following reasons it is concluded that the absence of a supervising institution does not
provide for an effective and efficient process. The principal objective of the EU Arbitration
Convention is to provide for a dispute resolution mechanism limited in time so as to eliminate
double taxation arising from transfer pricing profit adjustments. However, as correctly observed
by Morris, the convention does not contain a default provision that applies if Member States fail
to fulfill their obligations under the convention.962 The most apparent example is article 7(1) of the
convention, which obliges Member States to establish an advisory commission if after expiry of
961
Gribnau mentioned that the decree to which the stakeholders have been included in the decision-making process and the extent of
influencing the outcome of this process contributes to procedural legitimacy. See Gribnau 2010, p. 91. It is submitted that the
procedural legitimacy of the EU JTPF is safeguarded due to the inclusion of business representatives in the EU JTPF, their equal role
as compared to Member States’ representatives and their opportunity to influence the outcome.
962
Morris 2009, p. 11.
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the two-year deadline of the mutual agreement procedure no agreement is reached. 963 On
December 31, 2014, 520 cases were pending under the convention for longer than two years, of
which at least 234 should have been referred to the arbitration procedure. Thus although the
provision of article 7(1) of the convention constitutes a binding obligation on the Member States,
it has in practice limited effect, or even no effect. This shows that the absence of a central
supervising organ creates an inefficient process in terms of timing and also does not provide
taxpayers sufficient legal protection. Leaving the day-to-day application fully in the hands of
Member States does not contribute to an efficient process and also leads to the situation that the
convention is unable to fulfill its principal objective. Hence the statistics discussed in chapter 4
clearly demonstrate that Member States are not capable of fulfilling their obligations under the
convention in such manner that it adheres to the principle of effectiveness and efficiency.964
Surely, the Member States – as signatory states to the convention – have to handle cases for which
a request to apply the convention’s procedures is submitted. However, as there is no supervision
of Member States’ efforts on this or any other point, and because there is no fallback position if
Member States fail to fulfill their obligations, the process is ineffective and inefficient. This is an
omission in the EU Arbitration Convention that has not been sufficiently remedied. Another issue
with respect to the convention’s day-to-day application concerns the registration tasks assigned to
the Commission and the Council in the convention and the Code of Conduct. From the perspective
of efficiency and effectiveness, it is illogical to have these tasks assigned to different institutions:
assigning competence to multiple institutions does not promote the effectiveness and efficiency of
the system.
8.5.4.3 Governance from a legal perspective
The conclusion drawn in section 8.5.3 is that from a legal perspective the governance is in almost
all situations in line with the legal status of the EU Arbitration Convention and associated
competences therewith (i.e. involvement in the EU JTPF). The competence assigned to Member
States, the Commission and the Council all have a legal basis in the convention itself or in the
Code of Conduct. They have a legitimate basis for being involved in the convention’s governance.
As concluded in section 8.5.3, this conclusion does not apply to the involvement of the
Commission and the Council in the accession of Bulgaria, Croatia and Romania to the convention,
nor does it apply to the Council’s role in adopting the Code of Conduct. Specifically with respect
to the accession of new Member States to the EU Arbitration Convention, based on the legal
analysis in section 5.4.5, it is concluded that the sole possibility for a legal valid accession is via a
specific accession convention. Needless to say, however, such long ratification procedures are not
efficient, as the Commission recognized, adding that the long ratification procedures could
seriously jeopardize the added value of the convention for the acceding Member States, but
especially for taxpayers within the entire EU.965 The entry into force on a specific date determined
by the Council was indeed a more efficient solution. However, from a legal perspective this is not
an option in light of most Member States’ domestic legislation, which require parliamentary
approval for such accession. Weight has to be attributed to a legal valid and coherent system, than
to an efficient procedure.
8.5.4.4 Governance from a procedural perspective
The procedural aspects of governing the EU Arbitration Convention were extensively discussed in
chapter 7. Based on that analysis, the mix of formal and informal governance provides for an
effective procedure, because all stakeholders to the EU Arbitration Convention are involved in the
development of and the decision-making process of measures for improving the convention’s
functioning. The inclusion of several non-state actors, who are put on an equal footing with
Member States’ representatives, also increases the legitimacy of the measures adopted and
facilitates broad acceptance. Moreover, the manner in which the EU JTPF operates is also
963
See also Van Herksen & Fraser 2009, p. 160, who conclude that the disadvantage of the application of the EU Arbitration
Convention lie mostly in the realm of unwillingness of Member States to refer a case to the arbitration procedure.
964
See also Kogels, who argued that the Council’s choice for a multilateral convention over the proposed Arbitration Directive did not
proved to be more efficient. Kogels 2012, p. 121.
965
Commission Communication doc. COM (2004) 297 final, par. 9.

Amsterdam, June 2016

172

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

efficient. Not only is the forum’s output easily followed-up and implemented, also the
proceedings within the forum – acting by consensus – allow for swift progress. Choosing a softlaw instrument to improve the convention’s functioning, rather than a hard-law instrument
provides the most effective and efficient system. The reason is twofold. First, a Code of Conduct
is easier to develop and to adopt, as it does not require a legal commitment by Member States for
implementation. Second, as a Code of Conduct – unlike a convention – does not have to be
ratified, it can more easily be amended and modernized as well as more easily be implemented in
Member States’ administrative practices.
8.5.5 Answer to the first research sub-question
Based on the conclusions drawn in the previous sub-sections on the three aspects of the first
research sub-question, the answer to this sub-question is as follows:
Answer to the first sub-research question
Day-to-day application
The convention’s administration is properly performed in light of state sovereignty and EU law. The
involvement of EU institutions in this process only relates to registration actions and not an active
involvement in the day-to-day application of the convention. This is an inefficient process as multiple
EU institutions are involved. Furthermore, the day-to-day application of the EU Arbitration Convention
is also inefficient and ineffective. The convention’s institutional design contains an error, by which
Member States’ failure to act, even though they legally committed themselves to act, cannot be
sanctioned. There is thus no fallback to guarantee that the convention can fulfill its primary objective:
providing for a binding dispute resolution mechanism limited in time so as to eliminate double taxation
arising from profit adjustments. In particular, the insufficient legal protection of taxpayers against noncompliance of Member States with the provisions laid down in the convention causes problems. This is
reinforced by the empirical analysis in chapter 4, which pointed out that a large number of cases
(approximately 18%) are pending for longer than 2 years under the mutual agreement procedure and
are not referred to the arbitration procedure, although they are eligible for such reference. Hence in a
substantial number of cases, it takes far longer for them to be resolved than the time limits set in the EU
Arbitration Convention.
Policy-making process
The process of developing and improving the functioning of the EU Arbitration Convention is properly
performed in the light of state sovereignty and EU law through the EU JTPF, which is established on a
solid legal basis and also has legitimacy because of the inclusion of state and non-state actors. The
creation of a network that – on the basis of consensus – discusses the convention’s functioning and
makes suggestions for improvement has proved to be an efficient and effective policy-making process.
However, the governance of the convention is not properly performed in light of state sovereignty and
EU law insofar it concerns the adoption of the Code of Conduct and the accession of Bulgaria, Croatia
and Romania to the EU Arbitration Convention. Commission and the Council acted as regards these
issues beyond their legal powers and should have refrained from taking legislative action in this field.
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Part III
Functioning
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9. Formal scope of application

9.1 Chapter overview
The second research sub-question of this study aims to clarify whether the content of the EU
Arbitration Convention is able to fulfill its principal objective. The second sub-question reads as
follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to test the functioning of the EU Arbitration Convention and to be able to answer the
second research sub-question, the latter was in section 0.5 split into three aspects: formal scope of
application, material scope of application and procedural functioning. This chapter discusses the
first aspect. The formal scope of application of the EU Arbitration Convention comprises the
following subjects: (i) applicable language, (ii), period of application, (iii) ratification procedures,
(iv) definition of terms, (v) taxes covered, (vi) taxpayers covered (e.g. personal application), (vii)
territorial scope and (viii) triangular cases.966 Subjects (i)-(iii) were already discussed in chapters 2
and 3 respectively; they are not discussed again in this chapter. To be able to test whether the EU
Arbitration Convention functions satisfactorily, the following question is answered in this chapter:
‘Do the formal rules on the convention’s scope of application adhere to the principles of clarity and
simplicity, legal equality and legal certainty’?

This question specifically aims to analyze whether the convention’s formal scope of application is
sufficiently clear in that it does not create any ambiguities as regards its application and
interpretation, which might hinder the attainment of the convention’s principal objective. The
discussion also examines whether the solution provided for in the convention for the interpretation
of undefined terms works satisfactorily in light of the these principles. The following subjects are
examined: definition of terms (9.2), taxes covered (9.3), taxpayers covered (9.4-9.6), and
territorial scope (9.7).967 Each section discusses the provisions included in the EU Arbitration
Convention (if any); the work of the EU JTPF on them and on the provisions included in the Code
of Conduct (if any). Following hereon an analysis is conducted of the provisions included in the
EU Arbitration Convention and/or Code of Conduct and the work performed by the EU JTPF.
Each section concludes with an evaluation in order to be able to answer the question whether each
provision adheres to the principles discussed above. The final section contains a summary and
conclusions (section 9.8). These conclusions constitute the basis for answering the second
research sub-question in chapter 17 and for the recommendations in chapter 20.
9.2 Definitions of terms
9.2.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention defines in articles 2-4 and 8 some terms. These are the terms:

966

The subjects discussed are not based on the order of articles as included in the EU Arbitration Convention, but are sorted in a logical
order. This to avoid overlap in the discussion.
967
As regards the definition of terms, section 9.2 provides offers an analysis of the number and the rules for the interpretation of
undefined terms in general. Other defined and undefined terms that specifically relate to the convention’s personal application are
separately discussed in general in section 9.4. The terms ‘associated enterprises’ and ‘permanent establishment’ are discussed in
sections 9.5 and 9.6.
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a)
b)
c)
d)

Taxes (article 2);
Competent authority (article 3(1));
Associated enterprises: (article 4(1)); and
Serious penalty (article 8(1) and Member States’ unilateral declarations to article 8).

The definitions of the terms mentioned in headings (a) and (c) above are separately discussed in
sections 9.3 and 9.5, as they relate to taxes covered and taxpayers covered by the convention’s
scope. The other terms are connected with the procedural functioning of the convention and do not
specifically relate to its formal scope of application. For that reason the terms defined in headings
(b) and (d) are separately discussed in chapters 11 and 12. Apart from these four terms, most
terms used in the EU Arbitration Convention remain undefined.968 This concerns:969
a)
b)
c)
d)
e)
f)
g)
h)
i)
j)
k)

Enterprise (article 1(1-3), 4(1), 5 and 6(1));
Enterprise of a(nother) Contracting State (article 1(1) and 4(1-2);
Profits (article 1(1) and 14);
Permanent establishment (article 1(2), 4(2) and 6(1));
In due time (article 5);
Without delay (article 6(1));
Well-founded and satisfactory solution (article 6(2));
Court/tribunal/final court of appeal (article 7(1));
Judicial proceedings and administrative penalties (article 7(2));
Competent and independent (article 9(4));
Qualification required for appointment to the highest judicial offices/jurisconsult of
recognized competence (article 9(5));
l) Costs of the arbitration procedure (article 11(3)); and
m) Wider obligations (article 15).

Apart from these undefined terms, the EU Arbitration Convention does not define the
commencement dates of: (i) the three-year deadline for submitting a request for the convention’s
application, (ii) the two-year deadline for the mutual agreement procedure, (iii) the six-month
deadline for the advisory commission to render an opinion and (iv) the six-month deadline for
Member States to take a final decision after the advisory commission has given its opinion. For
those terms that are not defined in the convention, article 3(2) states that:
‘Any term not defined in this Convention shall, unless the context otherwise requires, have the
meaning which it has under the double taxation convention between the States concerned’.

9.2.2 Work conducted by the EU JTPF
The EU JTPF only briefly discussed the interpretation of terms that are not defined in the EU
Arbitration Convention. Business representatives within the forum stressed that a consensus on
interpretation issues was of major importance for the proper functioning of the convention.970 For
that reason they suggested that where a significant majority of Member States similarly interpret
undefined terms used in the EU Arbitration Convention, the standard rule should be that all
Member States should apply this interpretation.971 The EU JTPF decided not to take any further
action on this suggestion, feeling that it would be a very complex and recourse-intensive exercise
968
Hinnekens remarked that many terms that are keystones in determining the convention’s scope of application, principles and
procedures remain undefined. See Hinnekens 1992, p. 83 and 1996/2, p. 153. See for similar views Farmer & Lyal 1994, p. 307 and
Rodriguez 2003, par. 23. It is noted that this was different under the initial 1978 Netherlands’ proposal for a multilateral arbitration
convention, which included in article 3 definitions of the terms ‘persons’, ‘resident of a Contracting State’ and ‘enterprise of a
Contracting State’. See Council Note R/856/78 (FIN 213) of April 13, 1978. Why Member States chose not to include these terms in
the EU Arbitration Convention remains unknown, which is considered peculiar given the fact that these definitions follow the OECD
Model Convention and which are generally incorporated in double tax conventions between Member States, especially the 12 Member
States that signed the EU Arbitration Convention in 1990.
969
The interpretation of the terms mentioned under headings (a), (b) and (d) are further discussed in sections 9.4 and 9.6. The other
undefined terms are separately discussed in chapters 11-16, as they relate to the procedural functioning of the convention. The term
‘profits’ is separately discussed in chapter 10, as this term relates to the convention’s material scope of application.
970
Doc. JTPF/020/BACK/2007/EN, p. 3.
971
Ibid. See also Editorial International Transfer Pricing Journal March/April 2003, p. 75.
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to agree on a common definition of undefined terms. Further, the forum agreed that at that time
(2002) developing common definitions did not enjoy high priority given the then short mandate
and limited capacity of the forum. The generally view held was that the Commission could tackle
any difficulties in interpreting undefined terms.972
9.2.3 Provision of the Code of Conduct
The Code of Conduct does not contain a provision as regards the solution for undefined terms
used in the convention. The Code of Conduct, however, does contain a definition of the
commencement date of: (i) the three-year deadline for submitting a request under the EU
Arbitration Convention, (ii) the two-year deadline of the mutual agreement procedure and (iii) the
six-month deadline for the advisory commission to render an opinion. These definitions are
discussed in sections 11.2, 13.2 and 14.2, respectively.
9.2.4 Analysis
9.2.4.1 Interpretation of undefined terms under article 3(2) of the EU Arbitration Convention
Article 3(2) of the EU Arbitration Convention stipulates that any term not defined in the
convention itself has the meaning under the applicable double tax convention between the
Member States involved in the case under review. This rule deviates from the standard used in
international tax law. The general rule in the double tax conventions between Member States (all
based on article 3(2) of the OECD Model Convention 973 ) is that terms not defined in the
convention have the meaning under the domestic tax legislation of the contracting state that
applies the double tax convention.974 Apart from this deviation, it is submitted that article 3(2) EU
Arbitration Convention does not solve many interpretation problems, since double tax conventions
between Member States generally also do not include a definition of the undefined terms used in
the EU Arbitration Convention.975 For example the term ‘well-founded’ used in article 6(2) of the
EU Arbitration Convention is not defined in any double tax conventions between Member States.
In addition, article 3(2) of the EU Arbitration Convention also does not provide for a solution in
the following situations:
a) No double tax convention is in force between the involved Member States;976
b) Double tax conventions in force between Member State do not offer a solution as regards the
interpretation of undefined terms; or
c) More than two Member States are involved in the case concerned (e.g. triangular cases), by
which it is ambiguous which definition from which double tax convention has to be used.977

With respect to situation a), Killius argued that in these cases it is likely that Member States would
have to turn to their domestic tax legislation for a definition of undefined terms.978 Other authors
expressed similar views.979 It is submitted that although this view may be the most practical option
in the current state of play, article 3(2) of the EU Arbitration Convention does not stipulate that
972

Doc. JTPF/004/2002/EN, par. 57.
Article 3(2) of the OECD Model Convention stipulates that: ‘as regards the application of the Convention at any time by a
Contracting State, any term not otherwise defined therein shall, unless the context otherwise requires, have the meaning that it has
under the laws of that Contracting State relating to the taxes which the Convention applies, any meaning under the applicable tax laws
of that State prevailing over a meaning, given to the term under other laws of that State’.
974
All but 1 of the 370 double tax conventions between Member States refer to Member States’ domestic legislation for the meaning of
undefined terms. The other double tax convention is between France and Luxembourg (April 1, 1958), which does not include any
provision for interpretation of undefined terms.
975
See also Hinnekens 1992, p. 83; Martín Jiménez 1999, p. 199; Rodriguez 2003, par. 24; Joseph 2003, p. 42; Helminen, M.,
Settlement of disputes in Finnish tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien
2003, p. 191 and Helminen 2012, par. 5.4.1.3. See further Shannon, H.A., United States income tax treaties: reference to domestic law
for the meaning of undefined terms, Intertax 1989/11, p. 457-458. Sharron correctly mentions that it concerns a meaning, not an
explicit definition of an undefined term in the EU Arbitration Convention.
976
At the time of writing of this study June 2016, Cyprus has not entered into double tax conventions with Croatia, Latvia,
Luxembourg and the Netherlands. Further, Denmark has not entered into double tax conventions with France and Spain. Although
Denmark, Finland and Sweden did not enter into double tax conventions with each other, they concluded the Nordic double tax
convention, which is a multilateral double tax convention between the Scandinavian states (also including Norway and Iceland)
977
Also Farmer & Lyal 1994, p. 307 and Schwarz 2001, par. 28-050.
978
Killius 1990, p. 441.
979
Andriesse 1991, p. 170; Lahodny-Karner 1997, p. 193; Hafkenscheid & Hosman 1998, p. 119; Meeus 2003, p. 102; and Helminen
2003, p. 191.
973
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this route has to be pursued, but simply stipulates that an undefined term is to have the meaning it
has under the applicable double tax convention. But even if one has to turn to Member States’
domestic legislation, it is not evident which domestic lax legislation is to be used under the EU
Arbitration Convention. This question is not easy to answer; as it is not fully clear which Member
State applies the convention.980 Valente took a different view and argued that the term ‘enterprise’
should be identified by the applicable double tax convention, and, if there were no double tax
convention in force, by the OECD Model Convention.981 It is submitted that this solution too is
not provided for in the EU Arbitration Convention. In this respect, Schelpe correctly concluded
that article 3(2) of the EU Arbitration Convention is of no use if there is no double tax convention
in force between Member States.982 The same applies to situations b) and c) discussed above. As
the rule laid down in article 3(2) of the EU Arbitration Convention does not offer a proper
solution as to how to interpret undefined terms, they have to be interpreted according to the
possible means of interpretation provided for in international law.983 In international law, the
possible means of interpretation of (undefined) treaty terms are: (i) literal, (ii) historical and (iii)
teleological.984 A literal interpretation entails nothing less than that a term should be interpreted
according to its literal wording. The objection to this method is that contracting states sometimes
purposefully use vague terms in their conventions with each other (for example if they cannot
agree on a certain definition) and that terms cannot always be interpreted literally, as the
interpretation is merely dependent on the context in which it is used.985 It is submitted that this
also applies to the EU Arbitration Convention. For example, a literal interpretation of the term
‘enterprise of a Contracting State’ says nothing more than that it has to be an enterprise of a
contracting state, but not when an enterprise can be considered to be such. For that reason, the
literal method is not suitable to define undefined terms. The historical interpretation is about what
the contracting states’ intentions were when signing the convention. In this case, the so-called
travaux preparatoires may be used as a supplementary means of interpretation so as to identify
these intentions. 986 These travaux preparatoires are all the working documents used during
negotiations of double tax conventions. The main objection to this method is that those documents
are normally not made public, and it is ambiguous how the parties’ intentions should be
identified.987 This also applies to the EU Arbitration Convention, as its negotiation documents
were not made public and the intentions of the twelve original signatory Member States are
unknown. It is thus rather difficult, if not impossible, to ascertain the Member States’ intentions
about the interpretation of a certain term. For example, the fact that some terms were copied from
the OECD Model Convention does not indicate whether the EU Arbitration Convention also
follows the definitions of these terms in the OECD Model Convention or its commentary. The
supplementary documents to the EU Arbitration Convention do provide for some definitions of
terms (e.g. the Code of Conduct’s definition of the three-year deadline), but the Code of Conduct
also offers no solution as to how to proceed. Finally, the teleological interpretation identifies the
parties’ intentions from the aim and purpose of a treaty. The EU Arbitration Convention’s aim and
980
See also Rotondaro, C., The application of art. 3(2) in case of differences between domestic definitions of ‘associated enterprise’,
International Transfer Pricing Journal 2000, p. 172-174. Rotondaro discussed whether the state imposing a primary adjustment is the
state that applies the treaty or is this the state that has to provide for a corresponding adjustment. Rotondaro concluded that the state
imposing the primary adjustment is applying the treaty, because this state uses a right granted under the equivalent of article 9(1)
OECD Model Convention. It is submitted that this conclusion does not directly apply to the EU Arbitration Convention, as this
convention also includes procedures and not only provisions that stipulate how taxation rights are shared amongst the contracting
states.
981
Valente, P., Arbitration Convention 90/436/EEC: inapplicability in case of serious penalties, Intertax 2012/3, p. 221.
982
Schelpe 1995, p. 72. See also Hofbauer 2003, p. 69; Nilausen, K., Settlement of disputes in Danish tax treaty law in: Lang, M. &
Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien 2003, p. 150; and Pistone 2003, p. 333-334.
983
See also Engelen 1999, par. 2.3.1.
984
Article 31(1) Vienna Convention generally adheres to method (ii) and (iii), and stipulates that: ‘a treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose’. See for a discussion Engelen 1999, para. 2.1-2.2
985
See Klabbers, J., Verdragenrecht in: Horbach, N., Lefeber, R. & Ribbelink, O., Handboek Internationaal Recht, TMC Asser
Instituut 2007, p. 144-146. Also Raad Van, K., Interpretatie van belastingverdragen, Maandblad Belasting Beschouwingen 1978/2-3,
par 8 and 1998, p. 4; and Michielse 1994, p. 223.
986
See article 32 Vienna Convention (discussed in section 9.2.4.2.2 below). These travaux preparatoires can solely be used in case the
meaning of a term cannot be distracted from the text or other official documents to the convention. See also Engelen 1999, par. 2.2.3.
987
See also Michielse, G.M.M., Treaty aspects of thin capitalization, Bulletin for International Taxation December 1997, p. 565 and
Engelen 1999, par. 2.2.3.
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purpose is known, but this does not provide the necessary input as to how a certain term should be
interpreted, as it can still be interpreted in a multilateral fashion.
In sum, the solution offered in article 3(2) of the EU Arbitration Convention for the interpretation
of undefined terms does not function satisfactorily, as it offers no certainty as to how to proceed if
no double tax convention is in force between Member States or if these terms are also not defined
in such double tax conventions. Further, the three possible forms of interpretations (literal,
historical and teleological) also do not afford any clarity as to how to interpret undefined terms in
the EU Arbitration Convention effectively, as there may still be different opinions between the
Member States concerned about the ordinary meaning of a term, in its context and in the light of
the object and purpose of the convention.988
9.2.4.2 Interpretation of the phrase ‘unless the context otherwise requires’
9.2.4.2.1 General considerations
Article 3(2) of the EU Arbitration Convention refers for the interpretation of undefined terms to
the double tax conventions in force between Member States. This reference is, however, set aside
if ‘the context otherwise requires’. Article 3(2), however, remains silent as to in what situations
the context otherwise requires. The discussion below analyzes how the context should be
interpreted in respect of the convention.
9.2.4.2.2 Context according to the Vienna Convention
In international law, articles 31 and 32 of the Vienna Convention provide general rules for
interpretation of treaties, including tax treaties. Article 31(2) stipulates that the context of a treaty
includes: (i) the text of a treaty, (ii) its preamble, (iii) its annexes, (iv) any agreement relating to
the treaty that was made between all the parties in connection with the conclusion of the treaty and
(v) any instrument which was made by one or more parties in connection with the conclusion of
the treaty and accepted by the other parties as an instrument related to the treaty. Further, pursuant
to article 31(3), the following should also be taken into account together with the context:
a) Any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;
b) Any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation; and
c) Any relevant rules of international law applicable in the relations between the parties.

Further, article 32 of the Vienna Convention stipulates that in order to define the meaning of a
treaty term recourse may also be had to supplementary means of interpretation to: (i) confirm the
meaning of a term following the application of article 31, or (ii) if article 31 leaves the meaning of
a term ambiguous/obscure, or leads to a result that is manifestly absurd or unreasonable. These
supplementary means of interpretation include the preparatory work of the treaty (‘travaux
préparatoires’) and the circumstances of its conclusion. If the provisions of articles 31-32 of the
Vienna Convention are translated to the EU Arbitration Convention, the following documents
constitute its context: (i) the text of the EU Arbitration Convention itself, (ii) its preamble, (iii) the
annexes to the convention (e.g. the Joint and Unilateral Declarations), (iv) Accession
Conventions, (v) the Prolongation Protocol and (vi) the Code of Conduct.989 This however, still
leaves the question unanswered in what situation the context otherwise requires that an undefined
988
See also Hofbauer 2003, p. 69. Rodriguez 2003, par. 26, is of a different opinion. Based on article 31(1) of the Vienna Convention,
he concluded that the text of article 31(1) allows reference to international agreed principles in the area of international taxation, such
as the OECD Model Convention and its commentaries, as well the OECD Transfer Pricing Guidelines. It is submitted that this view is
not correct, as article 3(2) of the EU Arbitration Convention does not make any reference that justifies such an interpretation. Further,
Züger mentions that only in rare situations does the EU Arbitration Convention not provide sufficient material for autonomous
interpretation. See Züger 2001, par. 3.3.3. It is submitted that this view is also incorrect, as generally the EU Arbitration Convention
does not provide for sufficient material for such autonomous interpretation.
989
Parliamentary documents and proceedings do not constitute the context of the EU Arbitration Convention, as these only concern the
unilateral interpretation of a single Member State that does not (necessarily) reflect the interpretation of other Member States. This
would be different if all Member States had jointly agreed on a memorandum of understanding annexed to the treaty. See also Uckmar
2006, p. 157-158 and Michielse 1994, p. 224.
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term should not be clarified according to the double tax conventions between Member States. A
clarification may be found in the Commentary to article 3 of the OECD Model Convention,
because article 3(2) of this model convention constitutes the basis of article 3(2) of the EU
Arbitration Convention.
9.2.4.2.3 Context according to the OECD Model Convention
Paragraph of the 12 of the Commentary to article 3 of the OECD Model Convention specifies
what can be considered as the context of the OECD Model Convention:
‘The context is determined in particular by the intention of the Contracting States when signing the
Convention as well as the meaning given to the term in question in the legislation of the other
Contracting State (…)’. [Emphasis added]

To this, paragraph 13 of the Commentary to article 3 adds:
‘(…) The wording of paragraph 2 provides a satisfactory balance between, on the one hand, the
need to ensure the permanency of commitments entered into by States when signing a convention
(since a State should not be allowed to make a convention partially inoperative by amending
afterwards in its domestic law the scope of terms not defined in the Convention) and, on the other
hand, the need to be able to apply the Convention in a convenient and practical way over time (the
need to refer to outdated concepts should be avoided)’.

The clarification provided for in these paragraphs leads to the conclusion that paragraph 2 was
added to article 3 of the OECD Model Convention so as on the one hand to avoid double tax
convention being made ineffective by amending domestic tax legislation after the convention was
signed, and on the other hand to provide the contracting states with flexibility to apply the double
tax convention in a convenient and practical manner, keeping in mind developments in domestic
and international law. If this is translated to the EU Arbitration Convention, then it becomes clear
that the terms that remain undefined in that convention should be interpreted pursuant to the
applicable double tax convention between the Member States involved, unless domestic
developments of these states lead to another definition or interpretation in such a way that it
changes the context of a term. In that situation, the context of that new definition or interpretation
will prevail.
9.2.5 Evaluation
The discussion above demonstrates that the solution offered in article 3(2) of the EU Arbitration
Convention does not solve (possible) problems of interpreting undefined terms, as double tax
conventions between Member States do not provide for a definition of these undefined terms
either, and not all Member States have entered into double tax conventions with each other.990 In
these situations it remains ambiguous how to resolve a dispute relating to the interpretation of
undefined terms in the convention. Moreover, it does not address in which situations the context
otherwise requires that a term should not be interpreted according to the meaning it has under the
double tax conventions between Member States. The solution provided for in article 3(2) does not
provide for a satisfactory solution as to how to interpret undefined terms, nor does it provide a
uniform solution for the interpretation of undefined terms. It in fact may lead to 28 different
interpretations of terms! Farmer and Lyal correctly considered that this may be acceptable in
bilateral situations, but not for multilateral conventions (such as the EU Arbitration Convention),
which in their view are intended to produce a uniform result.991 It is concluded that the absence of
a proper clarification mechanism of undefined terms may lead to a situation in which access to the
EU Arbitration Convention is denied, or its application is frustrated, because the Member States

990
These double tax conventions – adhering to article 3(2) of the OECD Model Convention – refer to the domestic legislation of the
state that applies the convention. This, however, does not provide for a satisfactory result either, as it remains unclear which Member
States’ domestic legislation is to be used, especially in triangular cases.
991
Farmer & Lyal 1994, p. 307. See further Züger 1998, p. 155.
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involved disagree on the interpretation of an undefined term.992 Because ambiguity remains as to
how to interpret undefined terms, article 3(2) of the EU Arbitration Convention does not adhere to
the principle of clarity and simplicity. Due to this ambiguity, the solution offered may also result
in different applications of the EU Arbitration Convention. This does not adhere to the principle of
legal equality either. Further, as there is no generally satisfactory rule as to how to interpret
undefined terms, taxpayers may have less certainty whether certain situations are within the
convention’s scope of application; this does not does not conform to the principle of legal
certainty.
9.3 Taxes covered
9.3.1 Provision of the EU Arbitration Convention
Article 2 of the EU Arbitration Convention defines the taxes to which the convention applies.993
This concerns:
‘(1) This Convention shall apply to taxes on income.
(2) The existing taxes to which this Convention shall apply are, in particular the following (…)’.

Article 2(2) of the convention sets out for each Member State the taxes to which the convention
applies. An overview of these definitions is given in Annex IV.
For newly-introduced taxes, article 2(3) stipulates that:994
‘The Convention shall also apply to any identical or similar taxes which are imposed after the date
of signature thereof in addition to, or in place of existing taxes. The competent authorities of the
Contracting States shall inform each other of any changes made in the respective domestic laws’.

9.3.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
9.3.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
9.3.4 Analysis
9.3.4.1 Application to taxes on income
Pursuant to article 2(1), the EU Arbitration Convention only applies to taxes on income. This term
embraces corporate income tax as well as personal income taxes. Based on this wording, it may be
argued that the convention might also apply to personal income taxes relating to non-business
income. It is submitted, however, that such a literal interpretation of article 2(1) conflicts with the
convention’s aim and tenor, as the convention aims only to eliminate double taxation arising from
profit adjustments between associated enterprises. Such adjustments are not imposed in respect of
non-business related income, quite apart from the fact that non-business related income is not a
matter of associated enterprises. Consequently, the EU Arbitration Convention does not apply to
non-profit based taxes and it applies only to taxes imposed on legal entities.995

992

See also Joseph 2003, p. 42, who argued that in most cases the undefined terms will be interpreted unilaterally, thus leaving room
for diverging opinions among Member States. See also Lahodny-Karner 1997, p. 193. Further, there is also a risk that Member State
might use interpretation differences to stall or deny the convention’s application. See also Schelpe 1995, p. 72.
993
Article 2 EU Arbitration Convention has its origin in article 2 of the 1978 Netherlands proposal for a multilateral arbitration
convention. See Council Note R/856/78 (FIN 213) of April 13, 1978.
994
Article 2(3) of the EU Arbitration Convention has its origin in article 2(3) 1978 Netherlands proposal for a multilateral arbitration
convention, which has been copied from article 2(4) of the OECD Model Convention (1977 version). This latter provision stipulates
that ‘the Convention shall apply also to any identical or substantially similar taxes that are imposed after the date of signature of the
Convention in addition to, or in place of, the existing taxes. The competent authorities of the Contracting States shall notify each other
of changes that have been made in their taxation laws’. [Differences underlined]
995
From the wording of article 1(1) of the EU Arbitration Convention it can also be deduced that the convention does also not apply to
income taxes levied on individuals relating to non-business income. See also Hinnekens 1996/3, p. 275 and Meeus 2003, p. 107.
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9.3.4.2 Member States’ definition of taxes
In a general sense Member States’ definitions of the term ‘taxes’ relate to corporate and personal
income taxes. If, however, these definitions are carefully examined, it becomes clear that some
Member States include a range of income taxes, which do not necessarily relate to taxes on
business income. This concerns the following definitions:
•
•
•
•
•
•
•
•
•

Dividend withholding tax: Hungary and Sweden;
Municipality tax: Belgium, Denmark, Finland and Portugal;
Local taxes: Sweden;
Regional taxes: Denmark and Italy;
Agglomeration tax: Belgium;
Special contributions for the defense of the republic: Cyprus;
Church tax: Finland;
Trade tax / business tax: Germany and Luxembourg; and
Contributions for water and sewerage companies: Greece

From this list it is clear that among the Member States there is a variety of taxes to which the EU
Arbitration Convention applies. What is more important is that the Member States’ declarations
are divergent.996 For example, Finland included its church tax in the list of taxes, but Germany did
not.997 Further, for some Member States’ definitions of taxes it is unclear whether they are actually
taxes on income. This is the case, for example, for Belgium’s agglomeration tax, Cyprus’ defense
contributions and Greece’s contributions for water and sewerage companies.998 If these taxes are
levied on business income, it is submitted that the convention applies to these taxes as well. If not
then they should be removed from these Member States’ definitions of taxes to which the
convention applies. If these taxes are examined, it becomes clear that the Belgian agglomeration
tax is an additional tax to income tax and is thus to be considered as a tax on income. This,
however, is not the case for the Cypriot defense contribution, which is levied on source income
(passive income), such as dividends, interest and capital gains. Hence this concerns a withholding
tax rather than a tax on income. The Greek contribution for water and sewerage companies
appears no longer to be levied, and for that reason should be removed from the list of taxes. Some
Member States included in their definitions of taxes on income, taxes that only indirectly relate to
profit adjustments (e.g. secondary adjustments – further discussed in in section 10.3.4). Examples
include dividend withholding taxes, which are listed in the Hungarian and Swedish definitions. As
these taxes do not have a direct connection with the scope of application of the EU Arbitration
Convention, they should be removed from article 2(2). This conclusion is reinforced by the fact
that other Member States also levy withholding taxes and did not include these taxes in their list
of taxes under the convention. A final observation is that Belgium included in its list of taxes the
taxes on non-residents. In its circular of July 7, 2000, Belgium already acknowledged that this tax
does not relate to taxation of business income and that for that reason it should not be included in
the list in article 2(2) of the EU Arbitration Convention.999 It is submitted that the Belgian view is
correct, as this tax is only levied from individuals for non-business income.
9.3.4.3 Non-exhaustive list of taxes
Article 2(2) of the EU Arbitration Convention includes the words ‘in particular’. These words,
however, are ambiguous as to whether the Member States’ list of taxes is non-exhaustive. It is
submitted that it is a non-exhaustive list, as the words ‘in particular’ cannot be interpreted in any
other way.1000 This also can be distracted from the fact that article 2(2) of the convention was
copied from article 2(3) of the OECD Model Convention. Paragraph 6 of the Commentary to
article 2 of the OECD Model Convention stipulates that the list of taxes is not exhaustive and only
996

See also Schwarz 1991, p. 121.
The inclusion of church taxes from itself is, however, not problematic as long as these (income) taxes are imposed in relation to
profit adjustments.
998
See
for
a
description:
http://financien.belgium.be/nl/particulieren/belastingaangifte/gemeentebelasting/
and
http://www.mof.gov.cy/mof/ird/ird.nsf/dmlfaq_en/dmlfaq_en?OpenDocument#2.
999
Belgium Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. II.C.
1000
See also Hinnekens 1996/3, p. 275. See further Farmer & Lyal 1994, p. 303, Joseph 2003, p. 45-46 and Meeus 2003, p 107.
997
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illustrates to which taxes the convention applies. Paragraph 7 of this Commentary adds that the
list is solely declaratory. It is submitted that this also applies to the EU Arbitration Convention.
Consequently, the list of Member States’ taxes only constitutes an indication of which taxes are
covered by the EU Arbitration Convention, and Member States may also apply the convention to
other taxes than those defined in paragraph 2. The question is whether this provision works
satisfactorily, as it creates uncertainties as to which taxes the EU Arbitration Convention actually
applies. It may be argued that a non-exhaustive list does not add anything to the proper
functioning of the EU Arbitration Convention and for that reason the words ‘in particular should
be removed from paragraph 2. On the other hand, if the EU Arbitration Convention covers a broad
range of taxes, taxpayers enjoy a greater level of legal protection against double taxation arising
from transfer pricing profit adjustments. In other words, as the list of applicable taxes may be
broader than the current list included in article 2(2) EU Arbitration Convention – not smaller –
there is no actual need to remove these words.
9.3.4.4 Application to local taxes / taxes levied by local authorities
The text of article 2(2) of the EU Arbitration Convention does, not addresses whether a certain
authority has to levy these taxes as a prerequisite to the convention’s application. The question can
therefore be asked whether income taxes levied by local authorities also fall within the
convention’ scope of application.1001 Joseph took the view that because the wording of article 2(2)
is sufficiently broad and because the list of applicable income taxes defined in that paragraph is
not exhaustive, the convention leaves room for discussion on its application to local taxes.1002
Hinnekens went one step further and argued that the sole term that delimits the convention’s scope
of application is the term ‘income taxes’. Because this term is used in light of the convention’s
objective, he deemed it justified to apply the convention to local income taxes as well.1003 Meeus
also took this view and stressed that excluding these local taxes would go contrary to the text and
purpose of the convention.1004 It is submitted that the arguments of Hinnekens and Meeus are
correct. Because of the absence of a provision determining to which taxes levied by which
authority the EU Arbitration Convention applies, the convention does not explicitly exclude local
taxes and/or taxes levied by local authorities. For that reason, it also applies to local taxes and/or
taxes levied by local authorities. The sole prerequisite is that those taxes relate to (business)
income and are levied in case of a profit adjustment. This also follows from discussions in the
Council prior to the EU Arbitration Convention’s conclusion in 1990. Member States agreed
during these discussions that local taxes and taxes levied by local authorities are included in the
convention’s scope of application. It is subsequently up to each Member State to decide whether
to apply the convention to these taxes. Although this view is considered correct, it nevertheless
creates uncertainties as to which taxes the EU Arbitration Convention actually applies. More
importantly, it also creates differences between Member States, which does not promote a uniform
application of the convention. Practices shows that this is actually the case, given that some
Member States include local taxes and others not.1005
9.3.4.5 Newly-introduced taxes
Pursuant to article 2(3) the convention does not have to be amended each time Member States
introduce new taxes on income, replace existing taxes or introduce an addition to the existing
taxes on income. This provision, however, solely applies insofar these new or amended taxes are
identical or similar to the taxes defined in article 2(2). Furthermore, article 2(3) puts an obligation
on Member States to inform each other of any changes made in their respective domestic laws in
relation to the taxes to which the EU Arbitration Convention applies. It is submitted that the
1001

In perspective, article 2(2) of the OECD Model Convention explicitly stipulates that the convention applies to taxes imposed on
behalf of each contracting state, its political subdivisions or local authorities. Paragraph 2 of the Commentary to article 2 of the OECD
Model Convention confirms that it is immaterial on behalf of which authorities such taxes are levied. These authorities may be: the
state itself, political subdivisions or local authorities (i.e. states, regions, provinces, départements, cantons, districts, arrondissements,
municipalities or groups of municipalities).
1002
Joseph 2003, p. 45-46.
1003
Hinnekens 1992, p. 91 and 1996/3, p. 275.
1004
Meeus 2003, p. 107-108.
1005
Ibid.
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convention’s application to newly introduced taxes, additional taxes or amended taxes –
introduced after the date on which the EU Arbitration Convention was signed – is clearly
prescribed in the EU Arbitration Convention in that it does not lead to any ambiguities as regards
its application. Without this paragraph, the convention would have to be amended each time a new
or additional tax is introduced. Amendments would then also be subject to ratification by each
Member State, and only after ratifications were complete would the newly-introduced or amended
tax be included in the scope of application of the convention. While such an approach is
imaginable, it would create an unworkable situation, as ratification procedures for the EU
Arbitration Convention tend to be long and it would also be confusing as regards exactly to which
taxes the EU Arbitration Convention applies at what time.1006 Although the inclusion of article
2(3) is highly valuable, the wording used nevertheless is ambiguous. First, the text of paragraph 3
appears to conflict with the text of paragraph 2. As previously discussed, the list of paragraph 2 is
non-exhaustive. Newly introduced taxes may therefore fall in the convention’s scope of
application, even if they are not similar to taxes defined by Member States in paragraph 2. So the
conflicting wording used may create uncertainties as to which taxes the EU Arbitration
Convention exactly applies. Second, article 2(3) puts an obligation on Member States to inform
each other of any changes made in their domestic legislation. It can be questioned whether this
rule applies for each minor amendment, and it is submitted that this should not be the case. Article
2(3) is almost an exact copy of article 2(4) of the OECD Model Convention, which specifies that
the contracting states are only obliged to notify each other if the changes in their domestic tax law
are significant. This also applies to the EU Arbitration Convention. Finally, while article 2(3) of
the EU Arbitration Convention does not specify with what frequency Member States should notify
the amendments (e.g. monthly or yearly), it is submitted that such notification should in principle
be made for each (significant) amendment irrespective of its scope.
9.3.5 Evaluation
This section examined in detail the taxes to which the EU Arbitration Convention applies. The
outcome of the analysis leads to the following conclusion:
•

•

Article 2(1): this provision clearly defines to which taxes the EU Arbitration Convention
applies: taxes on income. Although this should be interpreted as taxes on business income, it is
somewhat ambiguous whether income taxes on non-business income are excluded from the
convention’s scope of application, as article 2(1) only refers to taxes on income. Although this
can indirectly be deduced from article 1(1) of the convention and the latter’s aim and tenor, the
definition in article 2(1) is unclear;
Article 2(2):
- Non-exhaustive list of taxes: article 2(2) includes the words ‘in particular’, which is
ambiguous as to whether the list of taxes is exhaustive. It is concluded that the words ‘in
particular’ are to be interpreted as meaning that the list is non-exhaustive. Although at
first sight this does not satisfy the principles of clarity and simplicity and legal certainty,
it is concluded that because the words ‘in particular’ have the effect that the list to which
taxes can be applied leads to a broader scope of application, taxpayers enjoy a greater
level of legal protection against double taxation arising from transfer pricing profit
adjustments. As a consequence, legal certainty of taxpayers is actually improved;
- Member States’ definition of taxes: each Member State has defined to which domestic
taxes the convention applies, and their definitions are used in article 2(2) of the
convention. By providing a list of taxes there is more clarity as to which taxes the
convention actually applies. However, some Member States’ definitions are inconsistent
towards each other (e.g. Finland included its church tax and Germany did not). This
variety and inconsistency does not facilitate a uniform application of the convention.
Some Member States’ definitions are incorrect, as they do not relate to taxes on business
income: the definitions of Hungary and Sweden (application to dividend withholding

1006
See also paragraph 1 of the Commentary to article 2 of the OECD Model Convention, which clarified why paragraph 3 was added
to article 2: ‘to avoid the necessity of concluding a new convention whenever the Contracting' States domestic laws are modified, and
to ensure for each Contracting State notification of significant changes in the taxation laws of the other State’.
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•

taxes), Cyprus (special contribution for the defense of the republic), Greece
(contributions for water and sewerage companies) and Belgium (tax on non-residents).
These taxes should therefore be removed from article 2(2) of the convention; and
- Application to local taxes: article 2(2) should be interpreted as also applying to local
taxes or taxes levied by local authorities, if and insofar as these taxes relate to business
income and are levied following the imposition of a profit adjustment. However, as in the
current state of play it is up to each Member State to apply the convention to local taxes,
uncertainties are created as well as a non-uniform application of the EU Arbitration
Convention by the Member States; and
Article 2(3): this provision sufficiently clarifies that the convention also applies to newlyintroduced taxes that replace or amend existing taxes and avoids the need to amend the
convention for each newly-introduced tax. There are, however, two points of criticism. First,
article 2(3) conflicts with the wording used in article 2(2), which provides for a nonexhaustive list of taxes, by which newly introduced taxes may already be included in the
convention’s scope of application, even if they are not similar to taxes defined by Member
States in article 2(2). Second, it is ambiguous whether Member States have to notify each
other of every minor amendment.

In sum, article 2 EU Arbitration Convention clearly defines to which taxes it applies and therefore
in general adheres to the principle of clarity and simplicity. Nevertheless, there is no full
adherence to this principle, as some definitions of Member States are inconsistent and incorrect.
Further, the wording used in articles 2(1) and (3) is not in all aspects sufficiently clear and may
lead to a non-uniform application of the EU Arbitration Convention. For that reason, article 2 of
the convention does not satisfy the principles of clarity and simplicity, legal equality and legal
certainty.
9.4 Taxpayers covered
9.4.1 Provision of the EU Arbitration Convention
Article 1(1) of the EU Arbitration Convention defines to which taxpayers the convention
applies:1007
‘This Convention shall apply where, for the purposes of taxation, profits which are included in the
profits of an enterprise of a Contracting State are also included or are also likely to be included in
the profits of an enterprise of another Contracting State on the grounds that the principles set out
in Article 4 and applied either directly or in corresponding provisions of the law of the State
concerned have not been observed’. [Emphasis added]

9.4.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
9.4.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
9.4.4 Analysis
9.4.4.1 Requirement of an enterprise of a Contracting State
Pursuant to its article 1(1), the EU Arbitration Convention only applies to enterprises resident in
different Member States. The convention therefore obviously does not apply to those cases in
which the enterprises are situated in the same Member State, as this concerns a purely internal
matter.1008 In addition, the convention does not apply to situations in which an enterprise resident
1007
Article 1(1) of the EU Arbitration Convention has its origin in article 1 of the 1978 Netherlands’ proposal for a multilateral
arbitration convention, which in turn was based on article 1(1) of the proposed Arbitration Directive. The content of the Netherlands’
proposal reads materially similar to article 1(1) of the EU Arbitration Convention, but deviates as regards its wording, which reads:
‘This Convention shall apply where a Contracting State includes in the profits of an enterprise of that State - and taxes accordingly profits on which an enterprise of another Contracting State has been charged to tax in that other State and the profits so included are
profits which would have accrued to the enterprise of the first-mentioned State if the conditions made between the two enterprises had
been, those which would have been made between independent enterprises’. See Council Note R/856/78 (FIN 213) of April 13, 1978.
1008
See also Meeus 2003, p. 109 and Helminen 2012, par. 5.4.2.3.
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in a non-Member State is involved, as in that situation both enterprises are not enterprises of
Contracting States. 1009 Yet the terms ‘enterprise of a Contracting State’, ‘enterprise’ and
‘resident’ remain undefined in the EU Arbitration Convention.1010 The absence of a definition of
this term makes it somewhat ambiguous what in practice actually constitutes an enterprise of a
Contracting State. 1011 The focus below lies on the term ‘enterprise’ as the preamble to the
convention makes clear whom the contracting states are.
The discussions on whether or not a taxpayer is considered to be an enterprise of a contracting
state may also relate to discussions on partnerships. Member States may have different views as to
whether a partnership constitutes an enterprise for domestic law purposes and thus also for
purposes of the convention. Partnerships may under domestic law be considered as transparent for
tax purposes and as a consequence thereof not qualify as an ‘enterprise of a Contracting State’; as
a result access to the EU Arbitration Convention may in such situation be restricted.1012 The
partner in the partnership may nevertheless qualify as an enterprise of a Contracting State.1013 In
that situation, the partner can invoke the convention if it is resident of a Member State.1014 The EU
Arbitration Convention itself, however, remains silent on this subject. As this matter is very
specific and depends on each specific aspect of a partnership, it is difficult to draw general
conclusions, so this matter is not discussed further in this study.
9.4.4.2 Clarification of the term ‘enterprise of a Contracting State’
9.4.4.2.1 Term ‘enterprise of a Contracting State’
As observed in section 9.2, any term not defined in the convention is, pursuant to article 3(2), to
be interpreted according to the meaning it has under the applicable double tax convention.
Disregarding the fact that the tax treaty network amongst Member States is incomplete, not all
double tax conventions between Member States actually include a definition of the term
‘enterprise of a Contracting State’. This is the case in 9 of the total of 370 double tax conventions
between Member States.1015 The other double tax conventions almost always incorporate the
definition included in article 3(1)(d) of the OECD Model Convention.1016 This definition is as
follows:
1009
See also Hinnekens 1991, p. 296, 1992, p. 87 and 1996/3, p. 277-278; Gerritsen, Van Meerwijk et al 1995, p. 1945; Schelpe 1995,
p. 73; and Vermeend, Kogels & Mees 2002, p. 337.
1010
This is somewhat peculiar, as the 1978 Netherlands’ proposal for a multilateral arbitration convention in any case included in
article 3 definitions of the phrase ‘enterprise of a Contracting State’ and ‘resident’ (the term ‘resident’ was not provided for, as this
definition only was inserted in the OECD Model Convention in 2000). Why Member States chose not to include these terms in the EU
Arbitration Convention remains unknown, which is considered peculiar given the fact that these definitions follow the OECD Model
Convention and which are generally incorporated in double tax conventions between Member States, especially the 12 Member States
that signed the EU Arbitration Convention in 1990. Belgium is the sole Member State that provided clarity on the interpretation of the
term ‘enterprise’. In its unilateral policy as regards the convention, it defined this term as conducting industrial, commercial or
agricultural activities by a company or an individual. See Belgium’s Arbitration Circular (AFZ/INTERN-IB.98-170) of July 7, 2000,
par. II.B.
1011
Also Helminen 2012, par. 5.4.2.3.
1012
Schwarz 1991, p. 120 and 2001, par. 28-050, noted that especially in relation to partnerships and joint ventures, the application of
the EU Arbitration Convention may be somewhat uneven depending on the definition given by the Member States concerned. See
further Helminen 2012, par. 5.4.2.3.
1013
See also Hofbauer 2003, p. 66.
1014
See also Van Der Lande van der 1997, par. 1.1.5 and Bassler 2003, p. 248. In a general sense, paragraph 8.4 of the Commentary to
article 4 of the OECD Model Convention stipulates that if a state considers a partnership transparent for tax purposes, the partners that
are liable to tax on the income that is attributable to the partnership are entitled to claim the benefits of the applicable double tax
convention. All OECD Member States but France agreed to this explanation, which made a reservation to this paragraph.
1015
Double tax conventions of Austria with Luxembourg (October 18, 1962) and Sweden (May 14, 1959); of Belgium with Bulgaria
(October 25, 1988), France (2008) and Portugal (March 10, 1995); of Bulgaria with Finland (April 25, 1985) and Malta (July 23,
1986); of France with Germany (July 21, 1959), Greece (August 21, 1963) and Luxembourg (April 1, 1958); and of Greece with
Germany (April 18, 1966) and Sweden (October 6, 1961).
1016
The double tax conventions concluded between Croatia and Finland (May 8, 1986), Croatia and Sweden (June 18, 1980), and
Slovenia and Sweden (June 18, 1980) use different definitions respectively:
• ‘The terms ‘enterprise of a Contracting State’ and ‘enterprise of the other Contracting State’ mean, as the context requires, in the
case of State X, an organization of associated labor, a self managed organization and community, working people who individually
perform activities independently and an enterprise established in accordance with the laws of State X carried on by a resident of
State X, and in the case of State Y, an enterprise carried on by a resident of State Y.’
• ‘The terms ‘enterprise of a Contracting State’ and ‘enterprise of the other Contracting State’ mean a Federal Republic enterprise or
a State X enterprise, as the context requires; the terms ‘Federal Republic enterprise’ and ‘State X enterprise’ mean respectively an
industrial or commercial enterprise or undertaking carried on by a resident of the Federal Republic and an industrial or commercial
enterprise or undertaking carried on by a resident of State X.’
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‘(…) An enterprise carried on by a resident of a Contracting State and an enterprise carried on by
a resident of the other Contracting State’.

This definition leads to the conclusion that the clarification of the term ‘enterprise of a
Contracting State’ centers on the clarification of the terms ‘enterprise’ and ‘resident’. Both terms
are further discussed below.
9.4.4.2.2 Term ‘enterprise’
The term ‘enterprise’ has only been defined in 45 of the 370 double tax conventions between
Member States.1017 In 41 double tax conventions this definition is copied from article 3(1)(c) of
the OECD Model Convention (included as per 2000), which stipulates that this term applies to the
carrying on of any business. The term ‘business’ has been defined in article 3(1)(h) of the OECD
Model Convention and reads as follows:
‘The term ‘business’ includes the performance of professional services and of other activities of an
independent character’.

All the 41 double tax conventions include also this definition of the term ‘business’. The
remaining 4 double tax conventions include the following definition of the term ‘enterprise’:1018
‘The term ‘State X enterprise’ means an industrial or commercial enterprise carried on by a
resident of State X; the term ‘State Y enterprise’ means an industrial or commercial enterprise
carried on by a resident of State Y’.

The above-analysis leads to the conclusion that the term ‘enterprise’ is ill defined in the double
tax conventions between Member States, as only a small portion of all 370 double tax conventions
provide for a definition of this term. 1019 Consequently, whether an entity is considered an
enterprise for purposes of the EU Arbitration Convention is in nearly all cases dependent on
Member States’ domestic legislation.1020 Below it is further discussed how the term ‘resident’ is to
be interpreted.
9.4.4.2.3 Term ‘resident’
Article 4(1) of the OECD Model Convention defines the term ‘resident’ as:

1017
See the double tax conventions of Austria with Bulgaria (July 20, 2010) and the Czech Republic (June 8, 2006); of Bulgaria with
Estonia (October 13, 2008), Germany (January 25, 2010) and Romania (April 24, 2015); of Croatia with Slovenia (June 10, 2005) and
Spain (May 19, 2005); of Cyprus with the Czech Republic (April 28, 2009), Denmark (October 11, 2010), Estonia (October 15, 2012),
Finland (November 25, 2012), Germany (February 18, 2011), Slovenia (October 12, 2010) and Spain (February 14, 2013); of the
Czech Republic with Denmark (August 25, 2011), Luxembourg (March 5, 2013) and Poland (September 13, 2011); of Denmark with
Hungary (April 27, 2011) and Poland (December 6, 2001); of Finland with Germany (February 19, 2016), Poland (June 8, 2009),
Slovenia (September 19, 2003) and Spain (December 15, 2015); of France with Slovenia (April 7, 2004) and the United Kingdom
(June 18, 2008); of Germany with Hungary (February 28, 2011), Ireland (March 30, 2011), Luxembourg (April 23, 2012) the
Netherlands (April 12, 2012), Spain (February 3, 2011) and the United Kingdom (March 30, 2010); of Hungary with Slovenia (August
26, 2004) and the United Kingdom (September 7, 2011); of the Netherlands with Slovenia (June 30, 2004) and the United Kingdom
(September 26, 2008); and of the United Kingdom with Belgium (March 26, 2015), Croatia (January 15, 2015), Poland (July 20, 2006),
Slovenia (November 13, 2007), Spain (March 14, 2013) and Sweden (March 25, 2015).
1018
See the double tax conventions between France and Germany (July 1, 1959); Greece and Germany (April 18, 1966), Greece and
Sweden (October 6, 1961) and the United Kingdom (June 25, 1953)
1019
For Lithuania, Italy and Portugal this follows their unilateral policy. In paragraph 14 of the Commentary respectively paragraph 4.1
of the Commentary of non-members to article 3 of the OECD Model Convention, Italy and Portugal reserve the right not to include the
terms ‘enterprise’ and ‘business’ in their double tax conventions.
1020
It is submitted that as both corporations and individuals can exploit business activities, one may argue that the EU Arbitration
Convention covers both types of enterprises. See in this regard Rodriguez 2003, p. 2 and Meeus, p. 108. Other authors concluded that
the EU Arbitration Convention is indeed open to both types of enterprises. This inter alia concerns Hinnekens 1996/3, p. 276 and
Mavraganis, G., Greece: the implementation of the Mergers and the Parent-Subsidiary Directives and the Ratification of the
Arbitration Convention, Intertax 1994/3, p. 132. These authors based their conclusion on the Parent & Subsidiary Directive and the
Merger Directive, which include an exhaustive list of legal forms that are allowed to apply for these directives. In the view of these
authors, since the EU Arbitration Convention lacks such exhaustive list, the convention should a contrary also apply to non-legal forms
that constitute an enterprise. It is submitted that this conclusion is incorrect, since both directives are totally different from the EU
Arbitration Convention as regards the aim and tenor. The fact that they were included in the same tax package does not have as a
consequence that its content should also be similarly interpreted. Further, the EU Arbitration Convention only applies to associated
enterprises. As will be discussed in paragraph 9.5 below, this requires legal established entities.
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‘(…) Any person who, under the law of that State, is liable to taxation therein by reason of his
domicile, residence, place of management or any other criterion of a similar nature (…)’.

Article 4(1) thus provides for a list of criteria according to which an enterprise’s residency can be
determined. If an entity is considered a resident of both contracting states to the double tax
convention, article 4(3) stipulates that it is deemed to be a resident of the state in which it has its
‘place of effective management’.1021 Pursuant to paragraph 24 of the Commentary to article 4 of
the OECD Model Convention, this is the place where ‘key management and commercial decisions
that are necessary for the conduct of the entity’s business as a whole are in substance made’. In
total 239 of the 370 double tax conventions between Member States follow this rule; 90 use the
criterion of place of incorporation;1022 7 use other criteria (e.g. place of registered offices or place
of creation); 14 determine residence by using the mutual agreement procedure, and 3 double tax
conventions do not include a definition at all.1023 The remaining 17 double tax conventions use a
variety of criteria, not specifically providing for a uniform procedure to determine a taxpayer’s
residency.1024 Thus double tax conventions between Member States use a wide variety of criteria
to determine a person’s residency for tax purposes.
9.4.5 Evaluation
Article 1(1) of the EU Arbitration Convention stipulates that the convention applies to enterprises
of the Contracting States. As this term has not been defined in the convention, article 3(2) of the
convention comes into play: it refers to the double tax conventions between Member States for the
interpretation of undefined terms. The analysis above demonstrates that the terms ‘enterprise of a
Contracting State’ and ‘enterprise of another Contracting State’ have been defined in most of the
370 double tax conventions between Member States. These conventions generally follow the
definition laid down in the OECD Model Convention. The clarification is therefore to be found in
a definition of the terms ‘enterprise’ and ‘resident. Double tax conventions between Member
States do generally not include a definition of the term ‘enterprise’. If the definition of the OECD
Model Convention is followed, it entails the carrying on of business activities.1025 Article 3(1)(h)
of the OECD Model Convention defines this term as ‘the performance of professional services
and of other activities of an independent character’. This definition, however, is, like the
definition of the term ‘enterprise’, generally not included in double tax conventions between
Member States. These conventions also do not contain a uniform rule for the determination
whether a taxpayer is considered a resident of a Contracting State, nor do they provide a uniform
clarification as to how to interpret the term ‘enterprise of a Contracting State’. The interpretation
of that term is dependent on Member States’ domestic law principles, the facts and circumstances
of each case, and interpretation by the Member States involved.1026 Consequently, this may in a
specific case lead to different opinions amongst the Member States as to when a taxpayer can be
considered an enterprise of a specific Member State in general, and for purposes of the EU
1021
Following the adoption of the final report on action item 6 of the BEPS project (preventing the granting of treaty benefits in
inappropriate circumstances), article 4(3) of the OECD Model Convention is to be amended in that the place of effective management
criterion is no longer decisive for determining an enterprise’s residence for tax purposes, but such determination is subject to mutual
agreement between the competent authorities concerned, whereby the place of effective management is only one of the criteria next to
place of incorporation and any other relevant factors. See OECD, Preventing the granting of treaty benefits in inappropriate
circumstances: Action 6 – 2015 final report, Paris, October 5, 2015, par. 47.
1022
The Member States that generally include this term in their double tax convention are: Bulgaria, Estonia, Finland, Latvia and
Lithuania. Estonia, as a OECD Member State, reserved in paragraph 34 of the Commentary to article 4 of the OECD Model
Convention the right to include the place of incorporation or similar criterion in the definition of a resident. Bulgaria, Latvia and
Lithuania, as non-OECD Member States, made a same reservation in paragraph 1 of the Commentary of non-members to article 4 of
the OECD Model Convention.
1023
This concerns double tax convention between France and Germany (July 21, 1959), between France and Luxembourg (1958), and
between the Czech Republic and Sweden (February 16, 1979).
1024
These deviating opinions are generally enclosed in double tax conventions of which Bulgaria or Ireland are contracting States. For
Bulgaria: Hungary (June 8, 1994), Italy (September 21, 1988), Luxembourg (January 27, 1992), Malta (July 23, 1986), the Netherlands
(July 6, 1990), Portugal (June 15, 1995), Spain (March 6, 1990), Sweden (1988) and the United Kingdom (September 16, 1987). For
Ireland: Belgium (June 24, 1970), Cyprus (September 24, 1968) France (March 25, 1968), Italy (June 11, 1971), Luxembourg (January
24, 1972) and the Netherlands (February 11, 1969). Other treaties: France – Luxembourg (April 1, 1958), Cyprus – Greece (March 30,
1968), and Greece – United Kingdom (June 25, 1953).
1025
See also Van Raad 1998, p. 3.
1026
See also Andriesse 1991, p. 175; Vermeend, Kogels & Mees 2002, p. 337 and Joseph 2003, p. 43.
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Arbitration Convention. 1027 Although this perhaps seems a little far-fetched, such different
interpretations in any case do not contribute to a uniform application of the convention. In other
words, the non-definition of the term ‘enterprise of a Contracting State’ may lead to situations in
which taxpayers in similar circumstances are denied access to the convention’s procedures.
Conclusively, there is no compliance with the principles of clarity and simplicity, legal equality
and legal certainty.
9.5 Associated enterprises
9.5.1 Provision of the EU Arbitration Convention
Pursuant to its article 1(1) in conjunction with article 4(1), the EU Arbitration Convention applies
only if the enterprises involved in the transaction are: (i) resident in different Member States and
(ii) associated with each other.1028 The first condition has been discussed in section 9.4. Article
4(1) provides that enterprises are, associated if:
a) An enterprise of a Contracting State participates directly or indirectly in the management,
control or capital of an enterprise of another Contracting State, or1029
b) The same persons participate directly or indirectly in the management, control or capital of an
enterprise of one Contracting State and an enterprise of another Contracting State.1030

9.5.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
9.5.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
9.5.4 Analysis
9.5.4.1 Examples of the application of the EU Arbitration Convention to associated enterprises
Article 4(1)(a) of the EU Arbitration Convention
The standard situation when enterprises can be considered associated for purposes of the EU
Arbitration Convention can be illustrated as follows:
UK
Commercial /
financial
transactions

Capital
ownership
Italy

This is the classical situation of a parent-subsidiary relationship, whereby both entities entered
into commercial and/or financial transactions with each other.1031 As stipulated by article 4(1)(a)
of the convention, the term ‘associated enterprises’ not only concerns direct parent-subsidiary
relations, but also indirect participation in an enterprise’s management, control or capital. This
concerns the following situations:

1027
Some authors considered that this bears the risk that Member States might use these different opinions as an excuse not to apply the
convention’s procedures. See e.g. Hinnekens 1992/2, p. 86 and Schelpe 1995/2, p. 72.
1028
See also Hinnekens 1991, p. 298 and 1992, p. 89. Hinnekens advocated that: ‘(…) the convention cannot apply to profit transfers
between enterprises if their association is not duly proven’.
1029
Defined by Terra & Wattel as ‘vertical affiliation’, see Terra & Wattel 2008, p. 280.
1030
Defined by Terra & Wattel as ‘horizontal affiliation’, ibid.
1031
For purposes of simplicity, the examples solely discuss a capital participation. The examples may, however, also concern control or
management participation.
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UK

UK
Capital
ownership

Commercial /
financial
transactions

Capital
ownership

Capital
ownership

Italy
UK

Italy

Capital
ownership
Slovenia
Commercial / financial
transactions

In respect of this situation, Heyvaert argued that it does not matter for this purpose how many tiers
exist between the controlling enterprise and the controlled enterprise.1032 It is submitted that this is
correct, as article 4(1) of the convention includes the term ‘directly’ and ‘indirectly’. Enterprises
are therefore considered associated as long as there is a (direct or indirect) participation in an
enterprise’s capital by another enterprise. The same applies to direct or indirect management or
control of an enterprise. 1033 It is submitted that the phrase ‘management participation or
participation via control’ is somewhat less easy to distinguish or to objectify than the term
‘capital participation’, in part because those terms have not been defined in the convention.
Management can be performed in an indirect way that cannot easily be detected. The same can be
said for control. The actual degree of association under the EU Arbitration Convention and in
general always depends on the facts and circumstances of each specific case, and on the Member
States’ interpretation thereof. This does not facilitate a uniform application of the convention, as
one Member State may consider a particular kind of management participation sufficient to deem
enterprises associated, whereas other Member States may take the opposite view. The absence of a
clear definition may even lead to a non-application of the convention. The EU JTPF’s website
includes an overview of each Member States’ definition of the term ‘related parties’, which is
similar to the term ‘associated enterprises’.1034 If the definitions of those Member States that use
specific criteria are analyzed it becomes evident that they use a variety of criteria to ascertain
association between enterprises. This concerns:
•
•

Bulgaria: 10% of the voting rights;
Czech Republic: 25% capital participation;

1032

Heyvaert 1997, p. 1862. See also Steichen 2003, p. 377.
Examples of associated enterprises on the basis of management and/or control other than share ownership are:
a) Enterprise X is fully financed by enterprise Y, whereby the terms of the loan and the interest rate is constructed in such way, that
factually enterprise X controls the operations of enterprise Y;
b) Enterprise X only holds a minority interest in enterprise Y, but also considers granting a loan to enterprise Y. Enterprise X is only
willing to grant this loan if, until the moment of repaying the loan, it could act as the management of the other company; and
c) A substantial part of enterprise Y’s transactions is from an economic perspective dependent on enterprise X (because it is the
main customer, supplier, distributor, etc. or based on long supply contracts, etc.), whereby enterprise X factually can set the
enterprise Y’s pricing policy.
See for a discussion of situation a): Reuvers, M.R., Concernverhoudingen in artikel 9 (nieuw) OECD Modelverdrag, Maandblad
Belasting Beschouwingen February/March 1978, p. 28-29; Reuvers. M.R., Concernverhoudingen in artikel 9 (nieuw) OECD
Modelverdrag, Fenedex reeks no. 2, Deventer 1983, p. 11; Reuvers, M.R., Multilateraal verdrag ten aanzien van winstcorrecties bij
gelieerde ondernemingen, FED 1990/711; Nobel, N., Welke mogelijkheden biedt artikel 9 (nieuw) OESO Modelverdrag tot
winstcorrecties in Nederland?, Maandblad Belasting Beschouwingen December 1978, p. 315; and Waardenburg, D., Transfer pricing
arbitration procedure, Bulletin for International Taxation, 1978, p. 145.
See for a discussion of situation b): Hosson De, F.C., Het begrip ‘gelieerde’ ondernemingen in het nationale en internationale
belastingrecht (I), Weekblad Fiscaal Recht 1987/1421, par. 2.1. An example hereof is to be found in article XIV of the 1992
Memorandum of Understanding to the double tax convention between the United States and the Netherlands of December 18, 1992.
This article stipulates that enterprises are to be associated if the first enterprise owes debt to the second enterprise, whereby this
indebtedness gives the second enterprise the right to participate in the first enterprise’s management, control or capital. For a further
discussion see also Morrison, P.D. & Bennett, M.C., The new US-Netherlands tax treaty: part II, Tax Notes International March 8,
1993, p. 607 and Hosson De, F.C., De toewijzing van inkomensbestanddelen in het Nederlands-Amerikaanse verdrag, Weekblad
Fiscaal Recht 1993/430, par. 5.
See for a discussion of situation c) also De Hosson 1993/430, par. 4 and Reuvers 1978, p. 28.
1034
http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm#membership. See under Member
States’ transfer pricing profile. Austria, Denmark, Germany, Luxembourg, the Netherlands and Sweden declared that they either do not
have a domestic definition of this term or that they follow the definition used in the OECD Model Convention. Further, Finland,
Greece, Ireland, Italy, Slovak Republic and the United Kingdom only refer to their domestic legislation.
1033
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•
•
•
•
•
•

Estonia: 10%, 25% or 50% capital participation in the share capital respectively voting
rights or profit rights;
Latvia: 10%, 20% - 50% capital participation;
Lithuania: 25% capital participation, voting rights or rights to use assets;
Portugal: 10%/20% equity participation or voting rights;
Romania and Slovenia: 25% capital participation or voting rights; and
Spain: 20% capital participation.

As these thresholds vary, discussions may arise between Member States on whether enterprises
are associated for purposes of the EU Arbitration Convention. This variety of criteria thus
reinforces the conclusion that there is no uniform application of the convention on how to
interpret the term ‘associated enterprises’. For this specific subject the conclusion must be that the
EU Arbitration Convention does not adhere to the principle of legal equality.
Article 4(1)(b) of the EU Arbitration Convention
Article 4(1)(b) of the EU Arbitration Convention refers to two enterprises that are under common
control of the same person. This common control also occurs via an interest in the enterprises’
capital, via management participation, or by another type of control. The standard situation to
which article 4(1)(b) EU applies, concerns an individual, who directly or indirectly holds the
shares of the enterprises that are associated and have entered into commercial and/or financial
relations with each other.1035 This concerns:
Spanish resident
Capital
ownership

UK

Spanish resident

Capital
ownership

Capital
ownership

UK

Italy

Capital
ownership

Capital
ownership
Commercial / financial
transactions

Sweden

Italy

Commercial / financial
transactions

Enterprises in the above situation may also be associated if instead of a shareholder-relationship,
the Spanish resident is the manager of the enterprises, whereby he or she is able to influence
decisively the transactions between these enterprises.1036
Other situations
Article 4(1) does not specifically addresses whether the convention also applies if not all
associated enterprises are resident within a Member State. This may, for example, involve the
following situation:

1035
For purposes of simplicity, the examples solely discuss a capital participation. The examples may, however, also involve control or
management participation.
1036
See also Reuvers 1978, p. 28-29.
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US

Capital
ownership

Capital
ownership
Sweden

Italy

Commercial / financial
transactions

With respect to this example the question to be answered is whether the very existence of a US
shareholder, who is not involved in the transactions under review, leads to the conclusion that the
EU Arbitration Convention cannot be applied. It is submitted that this question should be
answered negatively. The focus of the convention is on those enterprises whose transactions with
each other are under review. These enterprises have to be associated with each other (article 4(1))
and also be resident in different Member States (article 1(1)). So in the above example, the
transaction between the Swedish and Italian subsidiaries is included in the scope of application of
the EU Arbitration Convention (if one of these enterprises is faced with a profit adjustment), as
both subsidiaries are associated to each other (under common control) and resident in different
Member States. The fact that their direct shareholder is not a EU resident is of no importance in
this respect.1037
9.5.4.2 Definition of the term ‘associated enterprises’
The EU Arbitration Convention does not explicitly define the term ‘associated enterprises’, as
article 4(1) is not included in the convention’s section dealing with definitions (chapter II, section
I), but in the section dealing with the principles applying to the adjustment of profits of associated
enterprises and the attribution of profits to permanent establishments (chapter II, section II).1038
Despite this different placing, it is submitted that the term ‘associated enterprises’ is properly
defined in the convention. This because article 4(1) has been copied from article 9(1) of the
OECD Model Convention, which is generally viewed as providing a definition of this term.1039
Nevertheless, this definition does not imply that the definition itself is sufficiently clear and
precise in that it leads to no ambiguities as regards its interpretation. De Hosson has correctly
concluded the term ‘associated enterprises’ should be interpreted according to states’ domestic
legislation, since the definition itself contains undefined terms (e.g. ‘participates’, ‘management’
and ‘control’).1040 Although the EU Arbitration Convention provides an independent definition of
the term ‘associated enterprises’, the definition itself is ambiguous. As discussed in section
9.5.4.1, Member States’ unilateral definitions of the term ‘associated enterprise’ indicates that
there is indeed a lack of clarity as to the meaning of the terms ‘participate’, ‘management’,
‘control’ and the terms ‘persons’ and ‘capital’. Due to an absence of a definition of these terms,
they must still be defined pursuant to the rule of article 3(2) of the EU Arbitration Convention,

1037
Van Raad 1998, p. 5 also concluded that for purposes of the EU Arbitration Convention it is sufficient that both associated
enterprises are resident within a Member State and that it is not required that the parent company is also resident of a Member State.
See also Kolb, F.J., Pros and Cons of the EC Arbitration Convention, Tax Notes International 1996/13, no. 4, p. 241; Belgium’s
Arbitration Circular of July 7, 2000 (AFZ/INTERN.IB-98-0170), par. II.B and Italian’s Regulation of June 5, 2012, par. 5.1.
1038
Initially, in the proposed Arbitration Directive and in the 1978 Netherlands’ proposal for a multilateral arbitration convention
included a separate definition of the term ‘associated enterprises’, which is similar to the wording used in article 4(1) of the EU
Arbitration Convention.
1039
This is restated in paragraph 11 of the Preface to the OECD Transfer Pricing Guidelines. This paragraph refers to article 9(1)
OECD Model Convention for a definition of the term ‘associated enterprises’. In literature this position was also held. Hinnekens
concluded that the term is sufficiently descriptive to function as a defined term for purposes of the EU Arbitration Convention. Joseph
added hereto that the definition is adequate and provides for an autonomous concept. See Hinnekens 1991, p. 298, 1992, p. 89, 1993, p.
19-20 and 1996/3, p. 277 and Joseph 2003, p. 43. See further Rotondaro 2000, p. 166; Meeus 2003, p. 110 and Ablet, L.G., The UN
practical manual on transfer pricing for developing countries: should it depart from the OECD Transfer Pricing Guidelines?,
International Transfer Pricing Journal January/February 2012, p. 11.
1040
Hosson De, F.C., Het begrip ‘gelieerde ondernemingen’ in het nationale en internationale belastingrecht (part III), Weekblad
Fiscaal Recht 1987/1506, par. 6.3. Also Nobel 1978, p. 314-315.
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which, as seen in section 9.2.5, does not provide for a satisfactory solution either. 1041
Conclusively, the broad definition of the term ‘associated enterprises’ carries the risk that in
practice Member States may use different interpretations of this definition, which does not
contribute to a uniform application of the convention.
9.5.5 Evaluation
Pursuant to its article 1(1), the EU Arbitration Convention only applies where the enterprises
concerned are enterprises of a Contracting State and associated with each other. Article 4(1) of the
convention defines the term ‘associated enterprises’ but does so ambiguously, as it does not
define the terms ‘participate’, ‘management’, ‘control’, ‘persons’ and ‘capital’ used therein. The
analysis of Member States’ unilateral definitions of the term ‘associated enterprises’ demonstrates
that, as they use a wide variety of criteria, there is by no means an uniform interpretation of this
term and thus also not of the convention.1042 This may even lead to a non-application of the EU
Arbitration Convention due to interpretation differences between Member States about whether
enterprises can be considered to be associated.1043 However, it can be questioned whether in
practice such a situation would arise. Article 4(1) does not require a minimum percentage of
interest in the share capital, a management seat or a vote in the enterprise’s general meeting for
deeming enterprises to be associated.1044 Because of the rather broad formulation, enterprises are
easily considered associated; this triggers a broad application of the EU Arbitration Convention.
Whether Member States domestically use different criteria for is thus irrelevant in this respect,
since the convention uses its own criteria that overrule those domestic criteria. To summarize,
whether for purposes of the EU Arbitration Convention enterprises are to be considered as
associated should solely be assessed pursuant to the criteria of article 4(1). Article 1(1) and article
4(1) sufficiently define which dealings between associated enterprises are included in the
convention’s scope of application. For that reason, it is concluded that article 1(1) in conjunction
with article 4(1) of the convention complies with the principles of clarity and simplicity, legal
certainty and legal equality.
9.6 Permanent establishments
9.6.1 Provision of the EU Arbitration Convention
Section 9.4 discussed the interpretation of the phrase ‘enterprise of a Contracting State’. This
phrase is to be interpreted as an enterprise carried on by a resident of a state. A permanent
establishment is not considered a resident for purposes of a double tax convention and as such has
no access to its provisions.1045 As being a fictitious entity for tax purposes only, the concept of
permanent establishment is used in international tax law to allocate profits of an MNE to business
activities conducted in different states. The same generally also applies to the EU Arbitration
Convention. Since a permanent establishment is not considered a resident for purposes of this
convention, it cannot be considered an enterprise of a Contracting State.1046 Nevertheless, the EU
Arbitration Convention is open to permanent establishments as well, as article 1(2) makes clear
that:

1041
See also Helminen 2012, par. 5.4.3, who argued that article 3(2) of the EU Arbitration Convention applies for the interpretation of
this term. However, it appears that Helminen was referring to article 3(2) in general and not for the undefined terms in the definition of
the term ‘associated enterprises’. See further Perrou 2003, p. 281.
1042
Chown at the IFA congress in 1988 made a similar conclusion and remarked that the definition of associated enterprises is far too
general under the EU Arbitration Convention. See Chown 1988, p. 38-39. See for remarks in general Rotondaro 2000, p. 169.
1043
Hinnekens also concluded that if the Member States involved disagree on whether the enterprises can be associated, the EU
Arbitration Convention cannot be applied. See Hinnekens 1996/3, p. 277.
1044
See also Perrou, who stressed that some sort of connection is enough to qualify as associated for purposes of the EU Arbitration
Convention. Perrou further mentioned that the convention aimed at a broad definition of the term ‘associated enterprises’ so as to
cover as many cases as possible. See Perrou 2003, p. 281. See also de Roeck 1990, p. 122.
1045
This follows from the fact that a permanent establishment is not considered a person in the meaning of article 3(1)(a) of the OECD
Model Convention and as such has no access to the convention. See inter alia also Jimeneze, M., Pratsen, G. & Carrero, C., Triangular
cases, tax treaties and EC law: the Saint-Gobain decision of the ECJ, Bulletin for International Taxation June 2001, p. 247; Perrou
2003, p. 263; De Graaf 2004, p. 155 and Burgers et al 2013, p. 164.
1046
See also van der Lande 1997, par. 1.1.6.
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‘For the purposes of this Convention, the permanent establishment of an enterprise of a Member
State situated in another Member State shall be deemed to be an enterprise of the State in which it
is situated’. [Emphasis added]

The Member States’ Joint Declaration to article 4(1), included in the Final Act annexed to the
convention adds:
‘The provisions of article 4(1) shall cover both cases where a transaction is carried out directly
between two legally distinct enterprises as well as cases where a transaction is carried out
between one of the enterprises and the permanent establishment of the other enterprise situated
in a third country’. [Emphasis added]

The EU Arbitration Convention, however, does not include a definition of the term ‘permanent
establishment’.
9.6.2 Work conducted by the EU JTPF
During its 2011-2015 working period the EU JTPF discussed whether the EU Arbitration
Convention should apply to disputes on the existence of a permanent establishment.1047 Business
representatives within the forum stressed that it was of critical importance that the convention
should apply to such disputes.1048 The representatives of Italy, Spain and Sweden opposed this
view.1049 After discussion, the EU JTPF eventually concluded that the discussion on whether a
permanent establishment is in existence should not be included in the convention’s scope of
application, but should be resolved first under the mutual agreement procedure of applicable
double tax convention (if any).1050 If the outcome of this procedure is that there is indeed a
permanent establishment in existence, the dispute on the attribution of profits to it can
subsequently be dealt with under the EU Arbitration Convention. Nevertheless, in order to provide
for more procedural certainty how these procedures relate to each other, the EU JTPF agreed on a
recommendation to align both procedures. This agreement is reflected in paragraph 2 of the Code
of Conduct and is discussed below.
9.6.3 Provision of the Code of Conduct
Paragraph 2 of the Code of Conduct includes a provision on the interaction between a mutual
agreement procedure under the applicable double tax convention and the subsequent mutual
agreement procedure under the EU Arbitration Convention. This inter alia may also relate to the
dispute on whether a permanent establishment is in existence. Paragraph 2 reads as follows:
‘If access to the Arbitration Convention or the treatment of cases under the Arbitration
Convention depends directly on the result of a mutual agreement procedure under an applicable
Double Taxation Convention, care should be taken to ensure that the deadline under Article 6(1)
of the Arbitration Convention does not expire. The enterprise may combine the requests for a
mutual agreement procedure under the Arbitration Convention and the applicable Double Taxation
Convention. The enterprise should receive the benefit of the doubt in cases where it is not entirely
clear which procedure is applicable. Competent authorities shall consider requests for a mutual
agreement procedure under the Double Taxation Convention with priority and commence the
procedure under the Arbitration Convention as soon as possible’. [Emphasis added]

1047

Doc. JTPF/003/2014/EN, par. 4.2 and doc. JTPF/004/2014/EN, par. 5.
Compilation of comments received on the revised discussion paper on the improvement of the functioning of the Arbitration
Convention following the JTPF meeting on 5 November (JTPF/001/2014/EN), February 2014, p. 6 and 11.
1049
See doc. JTPF/004/REV1/2014, par. 37; doc. JTPF/009/2014, par. 4.2.4 under Spain and Sweden; doc. JTPF/015/2014/EN, par.
4.2.4 under Italy; and Final report on improving the functioning of the Arbitration Convention (JTPF/002/2015/EN), March 2015, par.
47. In the view of the Swedish representative, extending the convention’s scope of application to these disputes could come into
conflict with a corresponding provision of a tax treaty and may lead to situations of double non-taxation.
1050
Doc. JTPF/003/2014/EN, par. 4.2.
1048
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9.6.4 Analysis
9.6.4.1 Application of the EU Arbitration Convention to permanent establishments
9.6.4.1.1 General considerations
A permanent establishment is, pursuant to article 1(2) of the EU Arbitration Convention, by
fiction deemed an enterprise of a Contracting State for purposes of that convention. As a positive
consequence, dealings between an enterprise and its permanent establishment (located in different
Member States) are placed on an equal footing with dealings between two associated enterprises.
Article 1(2) of the convention has its origin in article 1(2)(a) of the proposed Arbitration
Directive, which stipulated that:
‘A transaction carried out by an enterprise shall be considered to be carried out with an associated
enterprise if it is carried out either directly with an enterprise, resident in another Member State,
which is associated with the first enterprise or through a permanent establishment, situated in
another Member State, of an enterprise associated with the first enterprise’. 1051

Although article 1(2) of the EU Arbitration Convention provides for a similar outcome to the rule
laid down in article 1(2a) of the proposed Arbitration Directive, there is one important difference.
The proposed Arbitration Directive deemed (fictitious) transactions between an enterprise and its
permanent establishment as transactions between associated enterprises. This is different under the
EU Arbitration Convention, which instead deems the permanent establishment to be an enterprise
of the Member State in which it is situated. This difference is important, as under the proposed
Arbitration Directive a transaction would only have fallen within its scope of application if it
concerned dealings between two associated enterprises or between an enterprise and its permanent
establishment. This would not concern transactions between a permanent establishment and other
associated enterprises of the same MNE of which the head office of this permanent establishment
is part. By deeming a permanent establishment to be a separate enterprise, the EU Arbitration
Convention also covers these transactions.1052 Those transactions with permanent establishments
to which the EU Arbitration Convention applies are discussed below.
9.6.4.1.2 Examples of the application of the EU Arbitration Convention in respect of permanent
establishments
The classical situation covered by the EU Arbitration Convention concerns (fictitious) dealings
between an enterprise of a Member State with its permanent establishment situated in another
Member State.1053 This situation can be illustrated as follows:
Situation A
UK

Commercial /financial
transactions

Italy

The situation may also concern dealings between an enterprise of a Member State with a
permanent establishment situated in a third Member State with another enterprise resident in
another Member State that is associated to the first enterprise. These situations are as follows:

1051
A similar provision was included in article 3(6) of the 1978 Netherlands’ proposal for a multilateral arbitration convention, which
stipulated that: ‘a transaction carried out by an enterprise shall be considered to be carried out with an associated enterprise if it is
carried out either directly with an associated enterprise or through a permanent establishment of an associated enterprise situated in
another Contracting State’. See Council Note R/856/78 (FIN 213) of April 13, 1978.
1052
How subsequent the profits are to be attributed to this permanent establishment for these transactions is separately discussed in
section 10.5.3.
1053
Also Belgium’s Arbitration Circular (AFZ/INTERN.IB98-0170) of July 7, 2000, par. II.B; France’s regulation (14 F-1-06) of
February 23, 2006, para. 35 and 37 and regulation (BOI-INT-DG-20-30-20) of December 2, 2015 par. 50; Italy’s regulation of June 5,
2012, par. 5.1; and Spain’s Royal Decreto of November 18, 2008 (1794-2008), chapter II, art. 23. See further Hafkenscheid & Hosman
1998, p. 119.
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Situation B

Situation C

UK

Greece

UK

Commercial / financial
transactions

Italy

Italy

Greece
Commercial / financial
transactions

The Member States’ Joint Declaration on article 4(1) confirms that the convention covers both
situations, stating that the EU Arbitration Convention also applies to transactions between one of
the enterprises and the permanent establishment of the other enterprise situated in a third
country. It is submitted that the term ‘third country’ is to be interpret as a third Member State and
not a third non-Member State. This is discussed in section 9.6.4.1.3.
Killius criticized the drafting of the Joint Declaration, which does not specify that it covers
enterprises of a contracting state, which is, however, required pursuant to article 1(1) of the
convention. 1054 To avoid ambiguity, Killius suggested that the Joint Declaration should be
amended as follows (differences in bold):
‘The provision of article 4(1) shall cover both cases where a transaction is carried out directly
between two legally distinct enterprises (of two different contracting states) as well as cases
where a transaction is carried out between one of the enterprises (of a contracting state) and
the permanent establishment of the other enterprise (of another contracting state) situated in a
third (contracting) state’.
With Killius it must be admitted that the Joint Declaration is ambiguously drafted. However, from
the aim and tenor of the EU Arbitration Convention it can be deduced that the declaration
specifically refers to enterprises of Member States and not to enterprises of third non-Member
States.1055 Nevertheless, Killius’ suggestion to redraft the provision would indeed provide more
clarity. An additional point of criticism is that the Joint Declaration incorrectly refers to article
4(1), whereas it should concern a reference to article 1(2) of the convention. Article 4(1),
however, only stipulates when enterprises are to be associated and when Member States are
allowed to adjust profits in respect of dealings between these associated enterprises. It is article
1(2) that determines the convention’s scope of application in respect of permanent establishments.
Apart from the content of the Joint Declaration, the application of this declaration in practice also
raises some questions. It is for example uncertain whether the following situation is included in
the scope of application of the convention:
Situation D
Netherlands

France
Netherlands

Commercial / financial transactions
1054

Killius 1990, p. 441.
For a confirmation see also Belgium’s Arbitration Circular (AFZ/INTERN.IB98-0170) of July 7, 2000, par. II.B; France’s
regulation (14 F-1-06) of February 23, 2006, para. 36-37, and regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 60; and
Spain’s Royal Decreto of November 18, 2008 (1794-2008), chapter II, art. 32. See also Bassler 2003, p. 249 and Anton 2003, p. 439.
1055
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Killius concluded that the EU Arbitration Convention covers this situation, as this directly follows
from article 1(2) and that in this respect the Joint Declaration must be considered an elaboration of
article 4(1) and not a restriction of article 1(2) of the convention.1056 It is submitted that Killius’
conclusion is correct. In principle, situation D does not concern transactions between associated
enterprises resident in two different Member States, but transactions between enterprises of the
same Member State. However, pursuant to article 1(2), the permanent establishment situated in
France is deemed to be an enterprise of France. Consequently, this permanent establishment
independently qualifies as an enterprise under the convention and thus situation D involves
transactions between two associated enterprises that are resident of different Member States. For
that reason the EU Arbitration Convention also applies to situation D. Further, the following
situations may also occur:
Situation E

Situation F

UK

Greece

France

UK

Italy

Greece

Cyprus

Italy

Commercial / financial transactions

Commercial / financial transactions

It is submitted that the inclusion of situation F in the convention’s scope of application directly
follows from article 1(2), as this paragraph stipulates that a permanent establishment is a deemed
enterprise for purposes of the convention. On this basis, situation F concerns transactions between
two enterprises that are associated with each other pursuant to article 1(2) in conjunction with
article 4(1).1057 With respect to situation E, Oliver questioned whether the convention applies to
this situation, as for tax treaty purposes the Greek branch is in fact an UK enterprise. Oliver
therefore concluded that the dispute on the correct price for the transaction between the Greek and
Italian branches factually arises under the Italy–UK double tax convention.1058 In Oliver’s view
any dispute on the pricing of the transaction between the two permanent establishments concerns
the relationship between the Italian permanent establishment and the UK headquarters, as the
Greek permanent establishment is not carrying on a business through a permanent establishment
in Italy. Oliver eventually arrived at the conclusion that article 1(2) deems that the Greek
permanent establishment should be considered the other enterprise. Consequently, the convention
covers situation E as well. It is submitted that Oliver arrived at the correct conclusion, as the
dispute is in fact between Greece and Italy as regards the transfer of assets between the permanent
establishments situated in these states. By virtue of article 1(2), the permanent establishments are
considered enterprises of Greece and Italy respectively. In other words, the transactions are
entered into by two separate enterprises situated in different Member States and for that reason
situation E is included in the scope of application of the EU Arbitration Convention. Nevertheless,
it should be stressed that the convention is somewhat ambiguous in this respect. In a historical
perspective, article 8(1) of the proposed Arbitration Directive and article 11 of the 1978
Netherlands’ proposal for an arbitration directive explicitly provided that the directive also applied
to relations between different permanent establishments of the same enterprise that are situated in
different Member States. Since this provision was not copied into the EU Arbitration Convention,
1056

Killius 1990, p. 441.
For a confirmation see also Belgium’s Arbitration Circular (AFZ/INTERN.IB98-0170) of July 7, 2000, par. II.B; France’s
regulation (14 F-1-06) of February 23, 2006, para. 36-37, and regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 60; and
Netherlands Parliamentary Document Kamerstukken II 1991-1992 – 22 691 no. 3, p. 12. See further van der Lande 1997, par. 4.1.3.
1058
Oliver 1998, p. 390-391.
1057
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the actual coverage of the convention to this situation is somewhat less clear, however, it is not
different.
9.6.4.1.3 Examples of non-application of the EU Arbitration Convention in respect of permanent
establishments
As was demonstrated in the previous section, ambiguity is caused by the use of the words ‘third
country’ in the Joint Declaration on article 4(1) of the EU Arbitration Convention. The question is
how to interpret these words: a third Member State or a third non-Member State. Although neither
the convention nor the Code of Conduct provides clarity on this point, it is submitted that these
words should be interpreted as another Member State and not as a third non-Member State. If the
words ‘third country’ would actually be interpreted as a third non-Member State, the scope of
application of the convention would de facto be extended to third states. This would conflict with
articles 1(1) and 1 (2) of the convention, which require that a permanent establishment be: (i) a
permanent establishment of an enterprise of a Member State and (ii) situated in another Member
State. This conclusion is reinforced by the fact that other language versions of the EU Arbitration
Convention than the English language version – which are equally authentic – also refer to a
permanent establishment located in a third Member State. 1059 The English language version
therefore must be considered a slip of the pen. Further, the text of the proposed Arbitration
Directive and the 1978 Netherlands’ proposal for a multilateral arbitration convention, previously
discussed, also referred to a permanent establishment of an enterprise situated in another Member
State, not a third state.
In conclusion, the scope of application of the EU Arbitration Convention only covers enterprises
that are resident in and permanent establishments that are situated in a Member State.
Consequently, the below situations G, H, I and J do not fall in this scope of application.1060
Situation G

Situation H

UK

UK
Commercial /
financial
transactions

USA

Italy

USA

Commercial /
financial transactions

Situation I

Situation J

USA

UK

USA

Italy

Commercial /
financial transactions

UK

Italy

Commercial / financial
transactions

1059

See also Farmer & Lyal 1994, p. 303.
This view is generally also held in literature. See inter alia Hinnekens 1991, p. 298, 1992, p. 88 and 1996/3, p. 279; Schwarz 1991,
p. 120 and 2001, par. 28-050; Farmer & Lyal 1994, p. 303; Kolb 1996, no. 4, p. 241; Van Der Lande 1997, par. 1.1.6; Van Raad 1998,
p. 4; Hafkenscheid & Hosman 1998, p. 120; Rodriguez 2003, para. 34-35; Hofbauer 2003, p. 66; Perdriel-Vaissière 2003, p. 210;
Anton 2003, p. 440; and Helminen 2012, par. 5.4.2.3. Further, the Belgium, French and Netherlands government also shared this
opinion. See Belgium’s Arbitration Circular (AFZ/INTERN.IB98-0170) of July 7, 2000, par. II.B; France’s regulation (14 F-1-06) of
February 23, 2006, para. 36-38 regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 60; and Netherlands Parliamentary
Document Kamerstukken II 1991-1992 – 22 691 no. 3, p. 12. For a discussion of the Belgium position see also Honsté Van, B.,
Kortsluiting tussen rechtspraak en Arbitrageverdrag?, Fiskoloog Internationaal 2000/204, p. 3; Verlinden & Boone 2000, p. 285; and
Cauwenberg & Van Honsté 2001, p. 143.
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With respect to situations I and J, it is submitted that the EU Arbitration Convention does not
apply to cases in which a permanent establishment of an enterprise resident in a non-Member
State is involved, even is this permanent establishment is actually situated in a Member State. The
reason is that the permanent headquarters is not an enterprise of a Member State, so the conditions
of article 1(2) of the convention are not fulfilled. 1061 The same applies to a permanent
establishment of an enterprise resident of a Member State that is situated outside the EU territory
(situations G and H). It can, however, be questioned whether this deviation as regards the
application of the convention is allowed in light of EU law. In Avoir Fiscal, the ECJ ruled that
branches of non-resident taxpayers and resident taxpayers are in comparable situations and that
for that reason different treatment of those taxpayers gives rise to discrimination, which
constitutes an infringement to the freedom of establishment that could not be justified by arguing
that taxpayers could escape any discrimination by choosing to set up a subsidiary instead of
conducting business through branches. 1062 The ECJ repeated this ruling in, for example, Royal
Bank of Scotland and Saint-Gobain. 1063 In this latter case, Germany argued that double tax
conventions with non-Member States were outside the EU’s sphere of influence. The ECJ ruled
that pursuant to article 220 EC (by then article 293 EC) Member States are at liberty to enter into
double tax conventions with each other and with non-Member States. Nevertheless, the content of
these conventions still have to comply with EU law.1064
Cleary, the EU Arbitration Convention provides for a different treatment of permanent
establishments of non-EU residents situated in a Member State and enterprises owned by non-EU
residents. In the first situation, the convention cannot be applied, whereas it can be applied in the
second situation. The convention also does not apply where a permanent establishment of a
Member State is situated in a non-Member State, whereas it does apply where a permanent
establishment of a Member State is situated in another Member State. It is, however, submitted
that this does not constitute an infringement of the freedom of establishment, because this freedom
is limited to the EU territory and does not apply in respect of third states. But from a more
conceptual perspective it is striking that the convention covers transactions between subsidiaries
of a US company both resident in a Member State, but does not cover transactions between a EU
subsidiary of a US company and a permanent establishment of the same US company situated in
another Member State. Although these are similar situations, only the legal form is different.1065
Hinnekens looked at another discriminating situation: in his view, since the convention is based
on a strictly territorial system, there is discrimination where a permanent establishment of a
resident of a Member State situated in a non-Member State is excluded from the convention’s
scope of application in its dealings with another EU associated enterprise (situation H above),
whereas the convention does cover a dispute between two EU residents even if their permanent
establishments are situated in a non-Member State (situation K below).1066

1061

See also Huibregtse & Offermans 2004, p. 77.
Judgment of January 28, 1986 in Case C-270/83 Commission v. France [1986] ECR 273, paras. 20-27. Jimeneze, Pratsen &
Carrero
concluded on the basis of inter alia this case that EU law requires that permanent establishments have to be treated as residents for tax
treaty purposes by the Member State in which the permanent establishment is located. See Jimeneze, Pratsen & Carrero 2001, p. 246
and 248. See also Kemmeren 2012, p. 171.
1063
Judgments of April 29, 1999 in Case C-311/97 Royal Bank of Scotland plc. v. Elliniko Dimosio [1999] ECR I-2651, paras. 22, 23,
30 & 34 and September 21, 1999 in Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung Deutschland v. Finanzamt
Aachen-Innenstadt [1999] ECR I-6161, paras. 43-44. See Helminen 2012, para. 2.1.3.3 and 2.2.5.2.1 and Aarnio, K., Treatment of
permanent establishments and subsidiaries under EC law: towards a uniform concept of secondary establishment in European Tax
Law, EC Tax Review 2006/1 p. 20-24.
1064
Saint-Gobain, ibid pars. 57-59.
1065
Hinnekens also held this view and questioned why the drafters of the EU Arbitration Convention choose to make this difference. In
his view, extending the convention’s scope of application to EU permanent establishments of non-EU enterprises might be justified by
the objective of article 293 EC Treaty, by the taxpayer’s free choice of a branch versus a subsidiary, or by the fiction created in the
convention that a permanent establishment is a separate enterprise: see Hinnekens 1992, p. 87-88 and 1996/3, p. 278-279. See further
Meeus 2003, p. 109-110 and Terr, Kelly & Marcusse 2012, p. 485.
1066
Ibid.
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With respect, Hinnekens’ argument is misconceived. Pursuant to article 1(2) of the EU Arbitration
Convention, only permanent establishments of enterprises resident in Member States that are
situated in other Member States are deemed to be enterprises for purposes of the convention.1067 In
situation K, neither permanent establishment is situated in a Member State and thus neither is
deemed to be a separate enterprise pursuant to article 1(2). Although it may be argued that for
purposes of the convention, the dispute concerns dealings between the two associated enterprises
both situated in Member States, it is in essence a dispute between the United States and Japan on
the profit attribution to their respective permanent establishments. The dispute may subsequently
turn into a dispute on the profits to be exempted under the double tax convention between the
United Kingdom and the United States and/or that between Italy and Japan, but that sole fact does
not make the dispute one covered by the EU Arbitration Convention.
9.6.4.2 Definition of the term ‘permanent establishment’
As demonstrated in section 9.6.1 the EU Arbitration Convention does not define the term
‘permanent establishment’. So, on the basis of article 3(2) of the convention, regard must be had
to the meaning it has under the applicable double tax convention between the Member States
involved in the particular case. Apart from the fact that within the EU the tax treaty network is
incomplete, the double tax conventions entered into between the Member States also cover a
period of more than 60 years. There are thus many different definitions of the term ‘permanent
establishment’. Although to a certain extent these definitions follow the general rules laid down in
article 5 of the OECD Model Convention, this article was updated several times, and therefore the
double tax conventions between Member States vary widely as to what activities can be
considered to constitute a permanent establishment.1068 Consequently, there is no general and
unanimous definition that can serve as a standard to determine when an activity can be considered
a permanent establishment for purpose of the EU Arbitration Convention.1069 Whether or not a
permanent establishment is in existence thus depends on the Member States’ domestic legislation,
their subjective interpretation of the facts and circumstances of the specific case, and the
provisions included in the applicable double tax convention (if any). In any event, this dispute on
whether there is a permanent establishment is, in the current state of play, outside the scope of
application of the EU Arbitration Convention.1070 This dispute must first be settled under the
applicable double tax convention (if at all), before the Member States concerned can enter into
discussions on the profit attribution to the (possible) permanent establishment under the EU
Arbitration Convention. Needless to say that with the growing caseload of mutual agreement
1067

Also Djebali 2012, par. 4.4.2.
These updates were in 1977 and most recently in 2015 with the adoption of the final report of Action 7 of the BEPS Project:
OECD, Preventing the artificial avoidance of permanent establishments status: Action 7 – Final report, Paris, October 5, 2015.
1069
See also Verlinden & Haupt 2015, p. 278, who noted that practical difficulties arise, because Member States apply different criteria
for determining the existence of a permanent establishment.
1070
Also the Netherlands State Secretary of Finance, who, during parliamentary discussions on the implementation EU Arbitration
Convention, mentioned that it is uncertain whether the convention provides sufficient legal basis to cover discussions on the existence
of a permanent establishment. See Proceedings Dutch Parliament of September 7, 1993 (90-6735). See also Germany’s Memorandum
on international mutual agreement and arbitration procedures in the field of taxes on income and capital (IV B6 – B 1300 – 340/06) of
July 13, 2006, par. 1.2.2. More explicitly, Compilation of proposals from JTPF Members for improving the functioning of the
Arbitration Convention (JTPF/020/REV1/2012/EN), January 2013, p. 17-18.
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procedures the settlement of the dispute on the existence of a permanent establishment is quite
time consuming, which may well obstruct the effective application of the EU Arbitration
Convention to eliminate the occurred double taxation. It may also be questioned how parties
should proceed where there is no double tax convention in force between the Member States
involved in the dispute on the existence of a permanent establishment. From a practical
perspective, it appears inefficient to settle two different disputes that are intertwined with each
other under different conventions. It is submitted that a discussion on whether or not a permanent
establishment is in existence in fact always relates to a dispute about how much profit can be
attributed to this permanent establishment. It is thus always a game of tax revenue. In that
perspective, the very existence of a permanent establishment does not on its own constitute the
dispute, but is always supplemented by a dispute on the profit attribution to this permanent
establishment. Hence the disputes are indivisibly linked. Conclusively, it is highly inefficient to
only apply the EU Arbitration Convention to the attribution of profits to permanent establishments
once the Member States have reached an agreement on the existence of a permanent establishment
under the applicable double tax convention.1071
The EU JTPF only briefly discussed whether the EU Arbitration Convention should also cover
disputes on the existence of a permanent establishment, which question was negatively answered,
as in the forum’s view those disputes should be dealt with under the applicable double tax
convention. To provide some guidance, the forum incorporated a provision in paragraph 2 of the
Code of Conduct, stipulating that (i) requests for the initiation of the mutual agreement procedure
under the EU Arbitration Convention and the applicable double tax convention may be combined
and (ii) that the request under the applicable double tax convention is to be considered with
priority. It is submitted that paragraph 2 of the Code of Conduct does not put a real obligation on
Member States, as they are only recommended to act in a certain fashion. Further, it can be
questioned whether the Member States are in a position to handle disputes on the existence of a
permanent establishment more swiftly, given the fact that most Member States have an increased
inventory and a lack of resources.1072 In conclusion, paragraph 2 of the Code of Conduct does not
provide for a solution to solve the problems discussed in this section arising because cases on the
existence of a permanent establishment are not included in the scope of application EU Arbitration
Convention, but need to be resolved under the applicable double tax convention first before the
EU Arbitration Convention can be applied. The downside is that cases may be pending very long
(both under the applicable double tax convention and the EU Arbitration Convention) before they
are finalized, if ever.
9.6.5 Evaluation
The application of the EU Arbitration Convention to dealings with permanent establishments was
discussed above. Unlike double tax conventions, the EU Arbitration Convention applies to such
dealings, by virtue of its article 1(2). As this provision places a permanent establishment on an
equal footing with an enterprise, it is concluded that similar situations for which only the legal
form of the economic activities is different are treated equally under the EU Arbitration
Convention. This is important, as it broadens its scope of application to all transfer pricing
disputes within the EU. Article 1(2) of the EU Arbitration Convention therefore adheres to the
principle of legal equality and legal certainty. As the language used in that provision is sufficiently
descriptive, it also adheres to the principle of clarity and simplicity. This discussion gave several
examples of when transactions with permanent establishments are or are not included in the
1071

Also Schnorberger 2007, p. 109.
Reference is inter alia made to the statistics of the OECD on the number of mutual agreement procedures, which have more than
doubled in the period from 2006 up to 2014: from a total of 2,365 cases in 2006 to 5,423 cases in 2014. See
http://www.oecd.org/ctp/dispute/map-statistics-2014.htm. See for a discussion of these data and the increase of number of mutual
agreement procedures inter alia Van Vlem, X., Markey, B., Leclercq & Verlinden, I., The EU Arbitration Convention – reinforcing the
procedure to cope with an expected flood of double taxation disputes, International Transfer Pricing Journal July/August 2014, p. 231;
Sidhu, P.K., Is the mutual agreement procedure past its ‘best before date’ and does the future of tax dispute resolution lie in mediation
and arbitration, Bulletin for International Taxation November 2014, p. 591; Kollman et al 2015, p. 1190; Spencer, J. & Mills, A,
Improving treaty dispute resolution – an Australian perspective, Bulletin for International Taxation June 2015, p. 390; and Markham
2016, p. 94.
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convention’s scope of application. This is governed by articles 1(1) and 1(2) and the Joint
Declaration to article 4(1) of the convention. The Joint Declaration on article 4(1) makes it plain
that dealings of an enterprise with a permanent establishment of another associated enterprise, all
situated in different Member States, are included in the convention’s scope of application.
However, the Joint Declaration refers to a third state and not to a third Member State. Although
this is to be interpreted as a third Member State, this is not properly reflected in the Joint
Declaration and for that reason the provision does not adhere to the principle of clarity and
simplicity. Articles 1(1) and 1(2), however, do adhere to this principle, as the wording used in
these paragraphs do not contain any ambiguities. Articles 1(1) and 1(2) in conjunction with the
Joint Declaration on article 4(1) of the convention sufficiently clarify which cases are covered by
and which are excluded from the convention’s scope of application. This complies with the
principle of legal certainty. There is, however, no full respect of the principle of legal equality, as
transactions with EU permanent establishments of a non-EU enterprise are excluded from the
convention’s scope of application, whereas such transaction would be included in the
convention’s scope of application if subsidiary companies were involved, instead of permanent
establishments. In other words the EU Arbitration Convention provides for a different treatment of
permanent establishments of non-EU residents situated in a Member State compared with EU
associated enterprises owned by non-EU residents. Economically, both situations are, apart from
the legal form chosen, similar, as the economic nexus is within the EU. The last issue discussed in
this section was the definition of the term ‘permanent establishment’, which is undefined in the
EU Arbitration Convention and thus recourse must be had to article 3(2) of the convention. This
does not provide for a satisfactory solution, because double tax conventions between Member
States include a wide variation of the term ‘permanent establishment’. The absence of a uniform
definition means that the question as to whether a permanent establishment is in existence first has
to be resolved under the applicable double tax convention. This does not provide for a satisfactory
solution because:
a) No double tax convention may be in existence between Member States;
b) Resolving the dispute under the applicable double tax convention first may be time-consuming
and obstructs the effective application of the EU Arbitration Convention to settle the dispute
on the attribution of profits to such permanent establishment; and
c) Member States may not able to find a solution whether a permanent establishment is in
existence, by which the EU Arbitration Convention cannot be applied although there is an
actual situation of double taxation.

As a discussion on whether a permanent establishment is in existence in essence always concerns
a dispute about the amount of profits to be attributed to such establishment, both disputes are
connected with each other. However, under the EU Arbitration Convention these disputes are
separated. This is a highly inefficient system; as the convention can only be applied after Member
States have solved the dispute about whether a permanent establishment is in existence. The
solution found in paragraph 2 of the Code of Conduct does not solve the problem that disputes on
the settlement of whether a permanent establishment is in existence are not include in the scope of
application of the EU Arbitration Convention and does not provide for a satisfactory solution.
Therefore, there is no compliance with the principles of clarity and simplicity, efficiency and legal
equality.
9.7 Territorial scope
9.7.1 Provision of the EU Arbitration Convention
Article 6(1) defines the territorial scope of the EU Arbitration Convention as:
‘The territorial scope of this Convention shall be that defined in Article 227(1) of the Treaty
establishing the European Economic Community, without prejudice to paragraph 2 of this Article’.

Article 227(1) EEC was updated in 1995 on the accession of Austria, Finland and Sweden; it was
renumbered by the Treaty of Amsterdam to become article 299(1) EC. On the accession of the ten
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Eastern European States and Bulgaria and Romania to the EU in 2004, article 299(1) EC was
updated accordingly. With the adoption of the TFEU in 2009, article 299(1) EC was partially
taken up in article 52(1) TEU and the remainder of article 299 EC was taken into article 355
TFEU. As revised on the accession of Croatia in 2013, Article 52(1) TEU provides that:
‘The Treaties shall apply to the Kingdom of Belgium, the Republic of Bulgaria, the Czech Republic,
the Kingdom of Denmark, the Federal Republic of Germany, the Republic of Estonia, Ireland, the
Hellenic Republic, the Kingdom of Spain, the French Republic, the Republic of Croatia, the Italian
Republic, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Grand
Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta, the Kingdom of the
Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese Republic, Romania,
the Republic of Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden and
the United Kingdom of Great Britain and Northern Ireland’.

Article 16(2) of the EU Arbitration Convention restricts the convention’s territorial scope to:
‘This convention shall not apply to the French Territories referred to in Annex IV to the EC Treaty
and the Faroer Islands and Greenland’.

Further, Germany included a unilateral relation on article 16 of the EU Arbitration Convention.
This declaration reads as follows:
‘The Government of the Federal Republic of Germany reserves the right to declare, when lodging
its instrument of ratification that the Convention also applies to Land of Berlin’.

9.7.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
9.7.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
9.7.4 Analysis
9.7.4.1 Defining the territorial scope of the EU Arbitration Convention
The EU Arbitration Convention is a multilateral convention under public international law.
Pursuant to article 29 of the Vienna Convention a treaty is binding for each signatory party in
respect of its entire territory. This rule, however, does not apply if a different intention is provided
in the treaty itself. Article 16 EU of the Arbitration Convention includes a provision specifically
dealing with the convention’s territorial scope of application, thereby excluding certain territories.
With respect to the content of this article, the following observations can be made:
•

•

It is evident that the reference in article 16(1) to article 227(1) EC has not been updated since
1990. The article refers to an article in a treaty that has been replaced by the TFEU. Further,
article 227 EC was renumbered several times and has now been split over different articles in
different treaties: article 52 TEU and article 355 TFEU. In the past the convention was
updated when new Member States acceded to the EU Arbitration Convention. An update of
the convention with respect to its territorial scope could thus have been dealt with rather
easily, for example through an additional protocol or in the specific accession convention. By
referring to an out-of-date article, it is somewhat ambiguous to which territory the convention
exactly applies;
If the text of article 16(1) of the EU Arbitration Convention is literally interpreted, it might be
concluded that the convention’s territorial scope is limited to what was in article 227(1) EEC
as it read in 1990. This version listed the then twelve Member States.1073 It is submitted,
however, that this cannot be the correct interpretation, as it would create a situation where the
EU Arbitration Convention does not apply to the new Member States, even though they

1073
Belgium, Denmark, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Spain, Portugal and the United
Kingdom.
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•

legally acceded to the convention through an accession convention. Instead, the reference to
article 227(1) EEC Treaty should now be read as referring to the replacement of that
provision: articles 52(1) TEU. Based on this provision the territorial scope of the convention
thus comprises the territory of all the 28 signatory states; and
Some Member States’ territories include: (i) territory outside the European continent: France,
the Netherlands, Spain, Portugal and the United Kingdom; (ii) independent or (semi-)
autonomous regions: Finland and Spain; or (iii) territories surrounded by a non-Member State:
Germany and Italy. Article 52(1) TEU does not limit the territorial scope of the EU Arbitration
Convention to Member States’ territory on the European continent, so it at first sight it also
applies to territory located outside this continent. For example, article 52(1) refers to the
Kingdom of the Netherlands in its entirety. The Kingdom of the Netherlands, in addition to its
European territory, also includes six Caribbean islands.1074 However, it is submitted that such
a conclusion would be incorrect. Although the text of article 16(1) of the convention only
refers to article 227(1) EEC Treaty, this reference should be understood as also covering the
other paragraphs of that article, as they are a complement or limitation to article 227(1)
EEC.1075 These complements or limitations thus can either confirm or limit the application of
the convention to non-European territories. The reference to article 227(1) EEC should, taking
into account the replacement of this article, thus be understood as a reference to article 52(1)
TEU and, through article 52(2) to article 355 TFEU.

The EU Arbitration Convention applies therefore, pursuant to article 1(1), to enterprises of a
Contracting State (the 28 Member States). The convention thus applies to enterprises resident in
the territory of these Member States, which also follows from article 52 TEU which is the
successor to article 227(1) EEC.1076 Article 52 TFEU, in conjunction with article 355 TFEU,
governs the territorial scope of the EU Arbitration Convention and is the basis for determining the
convention’s territorial scope of application for each Member State. This is of importance for
those Member States that have non-EU territories or autonomous regions, and their cases are
discussed below.
9.7.4.2 Territorial scope per Member State
Article 52(2) TEU refers to article 355 TFEU for the definition of the territorial scope of the EU
Treaties and contains special provisions for Member States with overseas countries/territories. A
general provision on the territorial scope of the EU treaties is contained in article 198 TFEU,
which provides that Member States agreed to associate with the EU those non-European overseas
countries and territories that have special relations with Denmark, France, the Netherlands and the
United Kingdom. While these overseas countries and territories are constitutionally linked to a
specific Member State, they are not regarded as part of those Member States and thus not part of
the EU.1077 These overseas countries and territories are included in Annex II to the TFEU, which
replaces Annex IV to the EC Treaty, referred to in article 16(2) of the EU Arbitration Convention.
This Annex is thus important for determining the territorial scope of application of the EU
Arbitration Convention. Further, the territory of some Member States also includes outermost
regions. Unlike the overseas countries and territories, these outermost regions are considered to be
an integral part of the EU.1078 The inclusion of overseas countries and territories as well as the
outermost regions in the territorial scope of application of the EU Arbitration Convention is
discussed in more detail below.

1074
Van der Lande supported this initial conclusion. In his view, pursuant to the then article 227(1) EC Treaty all territories that belong
to Member States fall in the convention’s territorial scope of application. Van der Lande 1997, par. 16.1.1.
1075
Hinnekens took a different view, arguing that the territorial scope of the EU Arbitration Convention excluded the territories
covered by article 227(2)-(4) EEC. See Hinnekens 1996/3, p. 275.
1076
See also Helminen 2012, par. 5.4.2.7.
1077
This is the effect of article 198 and Annex II, TFEU in conjunction with article 355 TFEU. See Commission, Green Paper on future
relations between the EU and the Overseas Countries and Territories (COM (2008) 383 final), Brussels, June 25, 2008, par. 2.1. See for
a discussion also Bröring, H.E. et al. Schurende rechtsordes, over juridische implicaties van de UPG status voor de eilandgebieden van
de Nederlandse Antillen en Aruba, Groningen, 2008, par. 3.2.2.
1078
Commission Green paper doc. COM (2008) 383 final, par. 2.1.
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Denmark
Denmark consists of the Danish European territory, the Faroe Islands and Greenland. Pursuant to
article 198 TFEU in conjunction with Annex II TFEU, Greenland is considered an overseas
country and territory, and as such is excluded from the territorial scope of Denmark for EU
purposes and also for purposes of the EU Arbitration Convention. This exclusion is also specified
in article 16(2) of the convention. The Faroe Islands are not considered an overseas territory
pursuant to article 198 TFEU in conjunction with Annex II TFEU, but are part of Denmark.1079
Unsurprisingly, they are not included in the convention’s territorial scope of application, as article
16(2) of the EU Arbitration Convention explicitly excludes the Faroe Islands. Thus the EU
Arbitration Convention applies only to the Danish European territory.
Finland
Finland’s territory includes the Finnish European territory and the autonomous Åland Islands.
Although these islands are an independent province within the republic of Finland, they became a
Member of the EU along with Finland.1080 For the purposes of the EU Arbitration Convention they
are considered to be included in its territorial scope of application, as article 355(4) TFEU
explicitly stipulates that the TFEU applies to the Åland Islands.1081
France
The territory of France includes French European territory, the overseas departments (French
Guiana, Guadeloupe, Martinique, Réunion and Mayotte), the overseas collectivities (French
Polynesia, Saint Barthélemy, Saint Martin, Saint Pierre & Miquelon and Wallis & Futuna Islands)
and other territories (New Caledonia & dependencies, Clipperton Island and French Southern &
Antarctic Lands). Overseas departments have under French law the same status as a department in
the French-European territory, which is not the case for the overseas collectivities and other
territories. Article 16(2 of the EU Arbitration Convention stipulates that its territorial scope of
application does not include the French territories as referred to in Annex IV to the EC Treaty,
which has now been updated and become Annex II to the TFEU. With respect to these overseas
collectivities/other territories and overseas departments the following conclusions are drawn:
•

Overseas collectivities and the other territories: pursuant to article 16(2) of the EU Arbitration
Convention in conjunction with article 198 and Annex II TFEU the French overseas
collectivities and other territories are excluded from the territorial scope of application of the
convention. Although Annex II to the TFEU does not include Clipperton Islands, it is
submitted that these islands too are not considered part of France for purposes of the
convention, because it is an ‘other territory’. Further, Saint Barthélemy and Saint Martin are
not included in Annex II to the TFEU, although they are mentioned as overseas collectivities.
The reason is that until 2007 Saint Barthélemy and Saint Martin were overseas departments
(and until 2003 a part of Guadeloupe). From February 9, 2007, both islands became overseas
collectivities.1082 For EU purposes Saint Martin is an outermost region, and pursuant to article
355(1) TFEU is considered part of the EU and thus also falls within the territorial scope of
application of the EU Arbitration Convention.1083 This, however, does not apply to Saint
Barthélemy, which was until January 1, 2012 also an outermost region of the EU.1084 On that

1079
Article 355(5)(a) TFEU stipulates that the EU treaties shall not apply to the Faeroe Islands. Article 26(3) of the Act of Accession
(Denmark, Ireland & United Kingdom) of January 22, 1972 (O.J. Special Edition of March 27, 1972) explicitly stipulated that the EEC
Treaty did not apply to the Faeroe Islands.
1080
See also Protocol 2 to the 1994 Accession Treaty, (94/C 241/07).
1081
Article 355(4) TFEU stipulates that: ‘the provisions of the Treaties shall apply to the Åland Islands in accordance with the
provisions set out in Protocol 2 to the Act concerning the conditions of accession of the Republic of Austria, the Republic of Finland
and the Kingdom of Sweden’.
1082
On February 21, 2007, the French Parliament passed a bill granting Saint Barthélemy and Saint Martin and the status of an overseas
collectivity. In this regard, Loi organique n°2007-223 du 21 février 2007 portant dispositions statutaires et institutionnelles relatives à
l'outre-mer. The new status took effect on July 15, 2007.
1083
See also Belgium’s Arbitration Circular of July 7, 2000 (AFZ-INTERN IB-98-0170), par. II.A and France’s regulation (14 F-1-06no.34) of February 23, 2006, par. 31 and regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 20.
1084
Article 355(6) TFEU allows the European Council, on the basis of the initiative of the specific Member State concerned, adopt a
decision that amends the status of inter alia an French country or territory listed in article 355(1-2) TFEU. Saint Barthélemy is listed in
article 355(1) TFEU. In that regard, the European Council decided on 29 October 2010 that Saint Barthélemy became an overseas
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•

date it became an overseas territory for EU purposes and for that reason is not included in the
territorial scope of application of the EU Arbitration Convention; and
Overseas departments: article 16(2) of the EU Arbitration Convention does not exclude these
departments from the convention’s territorial scope of application, as they are regarded as part
of France pursuant (now) to article 52 TEU in conjunction with article 355(1) TFEU. This
latter provision explicitly stipulates that the overseas departments fall within the scope of the
TFEU. It is submitted that this implies that the overseas departments itself are part of France
with respect to the EU treaties and thus also for the purposes of the EU Arbitration
Convention. This is reinforced by the fact that article 14 of the 1978 Netherlands’ proposal for
a multilateral convention also explicitly referred to the French overseas departments as being
included in the convention’s scope of application. Clearly, it was from the outset the intention
of the Member States to include these overseas departments in the scope of application.1085
Further, Mayotte became an overseas department of France on March 31, 2011. For EU
purposes, pursuant to Council Decision 2012/419/EU of July 11, 2012 Mayotte became an
outermost region of the EU on January 1, 2014 and is explicitly mentioned in article 355(1)
TFEU.1086 It is submitted that for this reason Mayotte is as of 2014 included in the territorial
scope of application of the EU Arbitration Convention.

Not all authors share these conclusions. For example, Hinnekens, Schelpe and Van der Lande are
of the opinion that the territorial scope of the EU Arbitration Convention does not include the
French overseas departments.1087 It is submitted that these positions are incorrect because they
disregard the history of the EU Arbitration Convention, explicitly confirming the inclusion of
these overseas departments, and other paragraphs of article 355 TFEU for determining the
convention’s territorial scope of application with respect to France. As discussed in section
9.7.4.1, these paragraphs should be taken into account as well when determining the convention’s
territorial scope of application, as they constitute a complement or a restriction to article 52(1)
TFEU by virtue of article 52(2) TFEU.
Germany
The Federal Republic of Germany only includes the German European territory. Further,
Germany also possesses the archipelago Helgoland and the city Büsingen am Hochrhein, which
latter is fully surrounded by Switzerland. As both Helgoland and Büsingen am Hochrhein are
located on the European continent, it is concluded that they are part of Germany for purposes of
the EU treaties and subsequently also for purposes of the EU Arbitration Convention. As
discussed in section 9.7.1, Germany included a unilateral declaration in the Annex to the EU
Arbitration Convention in 1990, reserving the right to also apply the convention to the then still
divided land of Berlin. On October 3, 1990 Germany re-united through the accession of new
Länder to the Federal Republic of Germany. It is submitted that as a result the unilateral
declaration has become otiose.1088

country or territory for EU purposes. See article 1 Council Decision amending the status with the regard to the European Union of the
island of Saint Barthélemy (2010/718/E), Brussels, October 29, 2010.
1085
See Council Note R/856/78 (FIN 213) of April 13, 1978.
1086
Council Decision amending the status of Mayotte with regard to the European Union (2012/419/EU) of July 11, 2012, O.J. EU
L204/ 131 of July 31, 2012. The competence for the Council to take such decision is provided for in declaration 43 to the Final Act to
the Lisbon Treaty (2007/ C 306/02).
1087
Hinnekens 1996/3, p. 275; Schelpe 1995, p. 76 and Van der Lande 1997, par. 16.1.1. Van der Lande underpinned his position by
stating that the overseas departments are excluded in article 16(2) of the EU Arbitration Convention. It is submitted that this is
incorrect, as that article only mentions the French territories listed in Annex IV to the EC Treaty and not specifically the overseas
departments. Although Annex II to the TFEU repealed Annex IV, it is submitted that Annex II to the TFEU does not include the
overseas departments. In other words, the French overseas departments are not excluded by virtue of article 16(2) EU Arbitration
Convention.
1088
It was expected that this declaration would be repealed when Germany deposited its instrument of ratification. It is unknown
whether this has actually been done. The public version of the EU Arbitration Convention still contains this in the meantime
unnecessary declaration. See for also Reuvers 1990/711 and Krabbe 2000, p. 471.
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Greece
Greece’s territory includes the Greek territory on the European continent and the autonomous
polity Mount Athos. For purposes of the EU and the EU Arbitration Convention, Mount Athos is
considered part of Greece.
Italy
Italy’s territory includes the Italian European territory and a city surrounded by Switzerland:
Campione d’Italia. This city is considered part of Italy for purposes of the EU treaties and also for
purposes of the EU Arbitration Convention.
The Netherlands
The Kingdom of the Netherlands comprises the Netherlands European territory and the
Netherlands Antilles Islands of Aruba, Bonaire, Saba, Sint Eustatius, Sint Maarten and Curacao.
In 1986 Aruba became a separate state within the Kingdom of the Netherlands. The Netherlands
Antilles Islands were an autonomous state within the Kingdom of the Netherlands. This state was
dissolved with effect from October 10, 2010, when Sint Maarten and Curacao became newly
constituted states within the Kingdom of the Netherlands. Bonaire, Saba, Sint Eustatius (the socalled BES islands) are now special municipalities and as such form a part of the Netherlands.
Pursuant to article 198 in conjunction with Annex II and article 355 TFEU, the Netherlands
Antilles Islands are overseas countries and territories for EU purposes. Consequently, these
islands are not part of the Netherlands for EU purposes and thus also not for purposes of the
territorial scope of application of the EU Arbitration Convention: the convention’s territorial
scope of application is limited to the Netherlands European territory.1089 It is submitted that this
has not changed after the dissolution of the Netherlands Antilles in 2010, due to the fact that
article Annex II to the TFEU explicitly mentions each island separately instead of making a
reference to the Netherlands Antilles as a whole. Pursuant to article 355(6) TFEU the Netherlands
may request the Council to adopt a decision amending these islands’ status in respect of EU
law.1090 So far no such request has been made and therefore these islands are still not part of the
Netherlands for purposes of the EU Arbitration Convention.
Portugal
Portugal consists of its European territory, the Azores archipelagos and Madeira. These latter are
autonomous regions within Portugal. As article 355(1) TFEU explicitly mentions that the Azores
archipelagos and Madeira fall within the scope of the TFEU, they are considered to be part of
Portugal as mentioned in article 52(1) TEU. 1091 Consequently the Azores archipelagos and
Madeira are part of Portugal in respect of the EU Arbitration Convention’s territorial scope as
well.
Spain
Spanish territory includes Spain’s European territory, the Canary Islands, the autonomous cities of
Ceuta & Melilla and the territory Plazas de Soberanía. Article 355(1) TFEU explicitly mentions
that the Canary Islands falls within the scope of the TFEU.1092 Consequently, these islands are also
to be considered part of Spain for purposes of the EU Arbitration Convention. Further, the cities
of Ceuta and Melilla are autonomous cities within the Spanish Kingdom. Although they are
autonomous, these cities themselves are still considered part of the Spanish Kingdom. The same
applies to Plazas de Soberanía. Consequently, these cities and the territory are included in the
scope of article 52 EU Treaty and therefore also in the territorial scope of application of the EU
Arbitration.
1089
This is also the conclusion of the Netherlands government during the parliamentary history of implementing the EU Arbitration
Convention. See, Kamerstukken II 1991-1992 22 691 no. 3, p. 3 and 11. See further van der Lande 1997, par. 16.1.1.
1090
Article 355(6) stipulates: ‘the European Council may, on the initiative of the Member State concerned, adopt a decision amending
the status, with regard to the Union, of a Danish, French or Netherlands country or territory referred to in paragraphs 1 and 2. The
European Council shall act unanimously after consulting the Commission’.
1091
Article 355(1) provides that: The provisions of the Treaties shall apply to (…) the Azores, Madeira (…) in accordance with Article
349’.
1092
Article 355(1) provides that: The provisions of the Treaties shall apply to (…) the Canary Islands in accordance with Article 349’.
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The United Kingdom of Great Britain and Northern Ireland
The last category concerns the United Kingdom of Great Britain and Northern Ireland. Its
European territory comprises England, Scotland, Wales and Northern Ireland. Further, it has
fourteen overseas territories (Akrotiri & Dhekelia, Anguilla, Bermuda, British Virgin Islands,
British Antarctic Territory, British Indian Ocean Territory, Cayman Islands, Falkland Islands,
Gibraltar, Montserrat, Pitcairn, Saint Helena & dependencies, South Georgia & South Sandwich
Islands, and the Turks & Caicos Islands). The United Kingdom also has three crown dependencies
(Guernsey, Jersey and the Isle of Man). With respect to these categories, the following
conclusions are drawn:
•

•

Overseas territories: these are pursuant to article 198 TFEU and Annex II to the TFEU
considered overseas countries and territories and as such not considered part of the EU. Annex
II does not include the territories Akrotiri & Dhekelia and Gibraltar. Article 355(2) stipulates
that the TFEU does not apply to ‘those overseas countries and territories having special
relations with the United Kingdom of Great Britain and Northern Ireland, which are not
included in the aforementioned list’. It is submitted that this means Gibraltar and Akrotiri &
Dhekelia. For this latter territory, article 355(5)(b) TFEU explicitly stipulates that the TFEU
does not apply to UK’s sovereign base area of Akrotiri & Dhekelia. With respect to Gibraltar,
article 355(3) TFEU stipulates that the provisions of the EU Treaties shall apply to those
European territories for whose external relations a Member State is responsible. This thus
implies that these territories are initially not part of a Member State for purposes of the EU
Treaties. It is submitted that this also applies to Gibraltar.1093 In sum, all 14 overseas territories
do not fall within the territorial scope of article 52 TEU and also they do not fall within the
territorial scope of application of the EU Arbitration Convention;1094
Crown dependencies: these are also not part of the United Kingdom for purposes of the EU
Treaties. The reason is that Article 355(2) TFEU stipulates that the TFEU shall not apply to
those overseas countries and territories having special relations with the United Kingdom,
which are not included in Annex II to the TFEU. The three crown are not included in Annex
II. Further, article 355(3) TFEU stipulates that European territories, for whose external
relations a Member State is responsible, also fall within the scope of the TFEU. Article 355(5c) TFEU stipulates that the TFEU also applies to the crown dependencies, but only to the
extent necessary to ensure the implementation of the arrangements for these dependencies set
out in the Accession Convention of Denmark, Ireland, Norway and the United Kingdom.1095
The three crown dependencies are therefore not considered part of the EU for purposes of the
EU Arbitration Convention.1096

Conclusively, the territorial scope of the EU Arbitration Convention is for the United Kingdom
limited to England, Scotland, Wales and Northern Ireland.
9.7.5 Evaluation
Article 16 of the EU Arbitration Convention defines to which territories the convention applies.
On the basis of the above analysis, it can be concluded that article 16 does not sufficiently define
the convention’s territorial scope of application, because:
•

Article 16(1) refers to an article in the EEC treaty, which has been replaced, renumbered
several times and split in different articles in different treaties (now article 52 TEU and article
355 TFEU). By still referring to an out-of-date article, it is difficult to understand to what

1093
See Declaration 55 to the Final Act of the TFEU (2007/ C 306/02), Brussels December 17, 2007, which stipulates that: ‘the
Treaties apply to Gibraltar as a European territory for whose external relations a Member State is responsible’.
1094
See for similar views also Schelpe 1995, p. 76, Gerritsen, Van Meerwijk et al 1995, p. 1945 and Vermeend, Kogels & Mees 2002,
p. 25 and 346-347.
1095
Article 26 of the Act of Accession (1972).
1096
Van der Lande is, however, of the opinion that the three crown dependencies fall within the scope of the EU Arbitration
Convention. He bases his opinion on the fact that (the forerunner of) article 355(5-c) TFEU contains a special arrangement for these
crown dependencies, but based on article 16 EC Treaty (version prior to the amendments in 1997), Van der Lande concluded that these
special arrangements have no consequences for the EU Arbitration Convention. In this regard, van der Lande 1997, par. 16.1.1. I do
not agree to this view, as article 355(2-3) TFEU sufficiently determine that these crown dependencies are not part of the United
Kingdom for EU purposes. For a supporting view, see Hinnekens 1996/3, p. 275.
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•

territories the EU Arbitration Convention exactly applies. Although the reference in article
16(1) of the EU Arbitration Convention to article 227(1) EEC should be interpreted as a
reference to article 52(1) TEU, this has not been specified. However, just looking at article
52(1) TEU is not enough, as reference must be made, via article 52(2) TEU to article 355
TFEU; and
Article 16(2) of the convention also refers to a now non-existing Annex IV to the EC Treaty.
Although Annex IV is now incorporated in Annex II TFEU, the territories to which the EU
Arbitration Convention exactly applies needs research instead of being clear.

Because of this ambiguity, it is concluded that article 16 of the convention does not comply with
the principle of clarity and simplicity. An in-depth analysis of the territorial scope of application
for of the convention was also undertaken for those Member States that have territories outside the
European continent, have independent or (semi) autonomous regions, or have territories
surrounded by a non-Member State: France, Germany, Greece, Italy, the Netherlands Portugal,
Spain and the United Kingdom. For each of these states it was analyzed whether the EU
Arbitration Convention applies to their non-EU territories, independent or (semi) autonomous
regions and territories surrounded by a non-Member State. The general conclusion drawn is that
only via an in-depth study can it be determined to which territory the convention exactly applies.
This reinforces the conclusion that article 16 of the convention does not adhere to the principle of
clarity and simplicity. Further, due to the uncertainty created, the provision also does not meet the
requirements of the principle of legal certainty. A final issue concerns Germany’s unilateral
declaration on article 16 of the convention, relating to Berlin, annexed to the convention. It is
concluded that as this declaration was made prior to the reunification of Germany in 1990, it is
now otiose.
9.8 Concluding remarks
In section 9.1 the question was posed whether the provisions in the EU Arbitration Convention
and further specified in the Code of Conduct as regards the convention’s formal scope of
application adhere to the principles of clarity and simplicity, legal equality and legal certainty. The
answer is important for answering the second research sub-question of this study on whether the
provisions of the convention are able to fulfill the convention’s principal objective. The question
posed in section 9.1 – insofar related to the subjects discussed in this chapter – is answered as
follows:
Subject and provision in EU Arbitration
Convention/ Code of Conduct
Definition of terms
Article 3(2) EU Arbitration Convention
Taxes covered
Article 2 EU Arbitration Convention
Personal application
Article 1(1)/4(1) EU Arbitration Convention
Joint Declaration on article 4(1) EU
Arbitration Convention
Article 4(1) EU Arbitration Convention
Article 1(2) EU Arbitration Convention
Paragraph 2 Code of Conduct

Territorial scope
Article 16 EU Arbitration Convention
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Adherence to the testing principles?
No adherence with the principles of clarity and
simplicity, legal equality and legal certainty.
Adherence to the principle of clarity and simplicity and
legal certainty, but not with the principle of legal
equality.
• Definition of the term ‘enterprise of a Contracting
State’: no compliance with the principles of clarity and
simplicity, legal equality and legal certainty;
• Definition of the term ‘associated enterprise’:
adherence to the principles of clarity and simplicity,
legal equality and legal certainty;
• Application to permanent establishments: no
compliance with the principles of clarity and
simplicity, legal equality and legal certainty; and
• Definition of the term ‘permanent establishment’: no
compliance with the principles of clarity and
simplicity, legal equality and legal certainty.
No compliance with the principles of clarity and
simplicity and legal certainty.
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To summarize, the formal rules as regards the EU Arbitration Convention’s scope of application
are not in all cases sufficiently clear so that they adhere to the principles of clarity and simplicity,
legal certainty and legal equality. This conclusion is taken into account when answering the
second research sub-question in chapter 17.
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10.

Material scope of application

10.1 Chapter overview
The second aspect to test the functioning of the EU Arbitration Convention concerns its material
scope of application: the conditions under which a case becomes eligible under the convention’s
procedures and the tax principles underlying this convention. The provisions defining the
convention’s material scope of application are included in articles 1(1) and 4 of the convention.
This chapter discusses in detail this material scope of application, which is of importance for
answering the second research sub-question. As discussed in section 0.5 this sub-question reads:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, as far as the convention’s material scope of
application is concerned, the following question is answered in this chapter:
Do the material rules on the convention’s scope of application and the tax principles underlying the
convention adhere to the principles of clarity and simplicity, legal equality and legal certainty?

This question specifically aims at analyzing whether the convention’s material scope of
application, including the tax principles underlying the convention, are sufficiently descriptive,
whether there is sufficient guidance as regards to the application of those principles, and whether
the correct application of those tax principles leads to fulfillment of the principal objective of the
convention in each specific case. To this end the following subjects are discussed: conditions upon
which cases are eligible under the EU Arbitration Convention (10.2), application to primary,
corresponding and secondary adjustments (10.3) application to situations of losses (10.4),
interpretation and application of the arm’s length principle and the principles for attributing profits
to permanent establishments (10.5) and the application to thin capitalization cases (10.6). Each
section discusses the provisions included in the EU Arbitration Convention (if any), the work of
the EU JTPF in relation thereto and as a result thereof the provisions included in the Code of
Conduct (if any). Each section ends with a critical evaluation of these provisions and the work
performed by the EU JPTF. The analyses included in this chapter are summarized in the last
section of this chapter on the basis of which conclusions are drawn. These conclusions constitute
the basis for answering the second sub-question in chapter 17. They also constitute the basis for
the recommendations in chapter 20.
10.2 Cases covered
10.2.1 Provision of the EU Arbitration Convention
Article 1(1) of the EU Arbitration Convention defines when cases are eligible under the
convention: 1097
‘This Convention shall apply where, for the purposes of taxation, profits which are included in the
1097
Article 1(1) of the EU Arbitration Convention has its origin in article 1 of the 1978 Netherlands’ proposal for a multilateral
arbitration convention, which in turn was based on article 1(1) of the proposed Arbitration Directive. The content of the Netherlands’
proposal materially reads similar to article 1(1) of the EU Arbitration Convention, but deviates as regards its wording, which reads:
‘This Convention shall apply where a Contracting State includes in the profits of an enterprise of that State - and taxes accordingly profits on which an enterprise of another Contracting State has been charged to tax in that other State and the profits so included are
profits which would have accrued to the enterprise of the first-mentioned State if the conditions made between the two enterprises had
been, those which would have been made between independent enterprises’. See Council Note R/856/78 (FIN 213) of April 13, 1978.
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profits of an enterprise of a Contracting State are also included or are also likely to be included in
the profits of an enterprise of another Contracting State on the grounds that the principles set out
in article 4 and applied either directly or in corresponding provisions of the law of the Member
State concerned have not been observed’.

10.2.2 Work conducted by the EU JTPF
The EU JTPF briefly discussed whether there must be an actual adjustment of profits before a
taxpayer can rightfully submit a request under the convention. The representatives of Denmark,
Italy and Spain argued, without specifying what they considered an actual adjustment that the
scope of the convention is limited to transfer pricing cases for which an actual adjustment has
been imposed.1098 In other words, the likelihood of a profit adjustment constitutes an insufficient
ground for cases to become eligible under the convention. Denmark and Spain eventually
withdrew their reservation,1099 but Italy maintained its position.1100 As this position particularly
relates to the starting-point of the three-year deadline for submissions of requests under the EU
Arbitration Convention, Italy’s position is further discussed in section 11.2.
Another subject discussed by the EU JTPF is whether there must be an actual payment of taxes
before cases become eligible under the convention. A business representative observed that some
Member States only consider double taxation in respect of the convention as occurring if there is a
cash transfer for the tax assessment under review.1101 Cases in which the taxpayer has carryforward losses available are thereby excluded, as in that situation there is no need for a cash
transfer insofar these losses exceed the profit adjustment. In the view of this business
representative such a requirement conflicted with the text of the convention. The EU JTPF agreed
and stated that also in situations in which there is no actual payment of taxes, cases are eligible
under the convention’s procedures.1102 In order to provide for full clarity on this subject, the EU
JTPF’s secretariat suggested including a recommendation in the Code of Conduct stating that an
actual payment of tax is not a prerequisite for the convention’s application, especially in situations
in which carry-forward losses are available. The forum’s secretariat thus suggested broadening the
scope of recommendation to also cover cases in which there was no payment of tax due to ‘other
situations’.1103 Business representatives within the EU JTPF supported these recommendations,
particularly the latter suggestion, as a broad scope of application would also cover situations in
which there is no actual payment of tax due to credits available, or because the taxpayer is part of
a consolidated tax regime with the possibility of internal loss compensation. The Member States’
representatives, however, opposed such broad scope of application, as this could also be
interpreted to bring cases in which there is no effective double taxation or even cases of double
non-taxation within the convention’s scope of application. After discussions, the EU JTPF agreed
with the suggested recommendation to clarify that no actual payment of tax is required to
rightfully submit a request under the EU Arbitration Convention.1104 As a compromise the scope
of the recommendation only relates to cases in which taxpayers have carry-forward losses
available and ‘other cases where because of group relief no actual tax payment is due and similar
situations’. The recommendation is included in paragraph 1(a) of the Code of Conduct and is
further discussed below.
10.2.3 Provision of the Code of Conduct
Paragraph 1.1 of the Code of Conduct contains a provision relating to the actual payment of tax as
a prerequisite for cases to become eligible under the EU Arbitration Convention and reads:
1098

Summary record of the fifth meeting of the EU Joint Transfer Pricing Forum (JTPF/018/2003/EN), December 4, 2003, par. 19.
Summary record of the sixth meeting of the EU Joint Transfer Pricing Forum (JPTF/002/2004/REV/EN), March 12, 2004, par. 10.
Ibid. See also Italy’s Regulation of June 5, 2012, par. 5, stipulating that the convention only applies when: ‘on the basis of the
arm’s length principle a Contracting State makes an upward adjustment to profits of a resident enterprise by including profits that
have been already taxed in the hands of an associated enterprise resident of another Contracting State’. [Emphasis added]
1101
Doc. JTPF/020/2012/EN, p. 10-12 and doc. JTPF/002/2013/EN, par. B.2.3.
1102
Doc. JTPF/002/2015/EN, par. 1.
1103
Doc. JTPF/009/2014/EN, par. 4.1.1.
1104
Doc. JTPF/003/2014/EN, par. 4, sub 1. Initially, the recommendation also mentioned that the three-year deadline commences
regardless of whether there is an actual payment of tax. This part, however, was considered no longer necessary and was excluded from
the agreed recommendation. See doc. JTPF/009/2014/EN, par. 4.1.1.
1099
1100
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‘An action which results or is likely to result in double taxation within the meaning of Article 1 of
the Arbitration Convention does not require that the transfer pricing adjustment within the
meaning of Article 4 of the Convention leads to an actual payment of tax. Therefore cases where
the entity subject to the adjustment within the meaning of Article 4 has losses carried forward
against which an upward adjustment could be offset or cases where because of group relief no
actual tax payment is due and similar situations are within the scope of the Arbitration
Convention’. [Emphasis added]

10.2.4 Analysis
10.2.4.1 Conditions upon which cases become eligible under the EU Arbitration Convention
The convention applies pursuant to article 1(1) in case of profit adjustments at the level of
associated enterprises for not dealing at arm’s length in their intercompany relations with each
other, whereby on an aggregated level these associated enterprises are faced with double taxation.
On the basis of this article, the following three conditions for application can be distinguished:
a) An enterprise resident in a Member State is for tax purposes (likely to be) faced with a profit
adjustment of its taxable profit;
b) These profits are (likely to be) included in the profits of an associated enterprise resident in
another Member State; and
c) The taxpayer and its associated enterprises have not observed the tax principles incorporated
in article 4 of the EU Arbitration Convention or similar tax principles laid down in Member
States’ domestic legislation.

A fourth condition can also be distinguished, although not directly from article 1(1) of the
convention, but from the convention’s aim and tenor. This condition is that double taxation is
the (likely) result of this profit adjustment. All four conditions are further discussed below.
Condition a): a (likelihood of a) profit adjustment
The first condition requires that the taxable profit of an enterprise is adjusted for tax purposes for
reasons that associated enterprises failed to observe the tax principles of the EU Arbitration
Convention (see condition c), discussed below). It, however, is per se required that there be
already an adjustment of profits when a request for the convention’s application is submitted. As
article 1(1) clearly stipulates, the convention also applies in case profits that are included in the
profits of an enterprise of a Member State are ‘also included or are likely to be included’ in the
profits of an enterprise of another Member State. It is submitted that by adding the phrase ‘are
likely to be included’, the convention also covers situations where there is no actual profit
adjustment yet. In other words, the taxpayer does not have to wait until there is an actual
adjustment of profits before he can rightfully request the application of the EU Arbitration
Convention.1105 As already seen, Italy takes the position that a case only becomes eligible under
the EU Arbitration Convention when there is an actual adjustment of profits. It is respectfully
submitted that this view is incorrect, as the text of articles 1(1) and 6(1) of the convention make it
sufficiently clear that an actual adjustment of profits is not a prerequisite for the convention’s
application.
Condition b): inclusion of the corrected profits in the associated enterprise’s profits
The second condition requires that the profits for which a profit adjustment is (likely to be)
imposed, are also included in the taxable base of the associated enterprise with which the
transactions were conducted that are the subject of such adjustment. Here too it is not required that
these profits be actually included in the associated enterprise’s taxable base, but the likelihood of
such inclusion is already sufficient for cases to become eligible under the EU Arbitration
Convention. The question can be raised whether the convention applies if the associated enterprise
1105
See also doc. JTPF/011/REV1/2013/EN, par. 15. Article 25(1) of the OECD Model Convention provides for a similar rule to that
of article 6(1) of the EU Arbitration Convention. Paragraph 14 of the Commentary to article 25 of the OECD Model Convention
stipulates that the mutual agreement procedure can be set in motion without requiring that the taxpayer has to wait until the taxation
that he considers not in accordance with the convention has been charged or notified to him.
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benefits from a tax holiday and the specific item of income is thus not included in that taxpayer’s
taxable base. It is submitted that the convention should be interpreted strictly in such a situation. If
the same profit is not or will not be included in the profit of the associated enterprise, double
taxation (or a risk thereof) will subsequently also not occur. Consequently, the EU Arbitration
Convention cannot be applied to such situation. This, however, is different if the associated
enterprise is taxed according to a special tax regime, as the income is then actually included in the
taxable base of the taxpayer.1106
Condition c): not dealing at arm’s length between the associated enterprises
Pursuant to article 1(1), the convention applies only if the (intended) profit adjustment is imposed
because of the non-observance by the associated enterprises of the tax principles incorporated in
either article 4 of the convention or a similar provision in Member States’ domestic legislation.1107
The convention only applies if either Member States or taxpayers fail to comply with the arm’s
length principle in imposing the profit adjustment on their transactions with each other.1108 It thus
not covers any other disputes than those having their origin in transfer-pricing corrections.1109
Condition d): occurrence of double taxation
Double taxation can either be economic or juridical. Economic double taxation occurs when the
same object of taxation is taxed at the level of two or more taxpayers.1110 Juridical double taxation
arises when a taxpayer is faced with taxation on the same object of taxation in more than one
state.1111 Economic double taxation in relation to the EU Arbitration Convention occurs if the
profit adjustment at the level of an enterprise is not followed by a corresponding (downward)
adjustment of the taxable profits at the level of the associated enterprise resident in another
Member State in respect of those profits.1112 In that situation the group as a whole suffers double
taxation, as the same profits are included in the taxable base of two different taxpayers. It is
submitted that the convention applies to this situation, since, the taxation at the level of the
taxpayer and its associated enterprise is as a result of the profit adjustment no longer in
accordance with the tax principles in article 4 of the convention. Juridical double taxation occurs
if an enterprise of a Member State conducts business activities through a permanent establishment
situated in another Member State, as a result of which this latter permanent establishment is faced
with a profit adjustment. In such situation the same taxpayer is faced with taxation on the same
profit in more than one Member State.1113 It is submitted that the convention also applies to this
type of double taxation. Van der Lande has observed that although there in essence may be some
doubt as to whether the convention covers both types of double taxation, the reading of article 6 in
conjunction with article 1 and 4 of the convention leads to no other conclusion than that both
types of double taxation are covered.1114 Van der Lande’s argument has merit, as it is from a
practical perspective irrelevant whether the double taxation qualifies as economic or judicial, as

1106
See also Joseph, 2003, p. 45, who argued that access to the EU Arbitration Convention in this situation may not be denied, on the
basis of the argument that one of the associated enterprises has not been subject to ordinary taxation on the profits that are adjusted.
See further Meeus 2003, p. 111.
1107
The principles incorporated in article 4 of the convention concern the arm’s length principle and the principle for attributing profits
to permanent establishments. These principles are discussed in detail in section 10.5.
1108
Also Lahodny-Karner 1997, p. 190-191; Züger 2001, par. 3.2.1; and Helminen 2012, par. 5.4.2.2. See further Belgium’s Arbitration
Circular (AFZ-INTERN.IB 98-0170) of July 7, 2000, par. V-A.
1109
See also Hinnekens 1991, p. 299 and 1992, p. 70. Hinnekens argued that the convention does not provide for legal grounds to apply
the convention to other disputes than transfer-pricing disputes. See also Helminen 2012, par. 5.4.2.2.
1110
See also paragraph 4.2 of the OECD Transfer Pricing Guidelines; paragraph 1 of the Commentary to the preamble to OECD Model
Convention and paragraph 5 of the Commentary to article 9 of the OECD Model Convention.
1111
Ibid.
1112
See also Commissioner Goergen in Editorial Tax Planning International Forum 1978/4, p. 61 and Chown 1989, p. 33. Unless
expressly otherwise stated, in the remainder of this study, for the sake of simplicity, where reference is made to dealings between
associated enterprises this also embraces (fictitious) dealings with permanent establishments.
1113
It may, however, be argued that pursuant to article 1(2) of the convention, by which a permanent establishment is deemed an
enterprise of a Member State, the convention only covers cases of economic double taxation. In other words, by virtue of article 1(2),
juridical double taxation is theoretically transferred into economic double taxation: the profit is not taxed in the hands of a single
taxpayer anymore, even though from a juridical point of view it is still the same enterprise that pays taxes on the same income in two
Member States. See also Wolfswinkel 1990, par. 3.1.
1114
Van der Lande 1997, para. 1.1.2 and 6.1.1.
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both situations are covered.1115 The literal text of article 1(1) of the convention does, however, not
explicitly require that double taxation is a condition for the convention’s application. It is striking
that article 1(1) of the proposed Arbitration Directive explicitly required that double taxation
results (or is likely to result) from the profit adjustment, as also article 5(1) of the 1978
Netherlands’ proposal for a multilateral arbitration convention, whereas no such provision is
included in the EU Arbitration Convention.1116 Nevertheless, if no double taxation occurs as a
result of a profit adjustment, the convention does not apply, since, as is apparent from the
convention’s title, elimination of double taxation is the convention’s principal and sole objective.
1117
Further, chapter II, section 3 of the convention includes in the term ‘double taxation’.
Additionally, article 6(1) of the convention provides that:
‘The case must be presented within three years of the first notification of the action which results or
is likely to result in double taxation within the meaning of article 1’. [Emphasis added]

Also paragraph 7.4(e)(i) of the Code of Conduct states that double taxation is a prerequisite for a
case to become eligible under the EU Arbitration Convention. Finally, article 14 of the convention
also refers to double taxation and states that:
‘For purposes of this Convention, double taxation shall be regarded as eliminated (…)’.

Taking all these provisions into account it is submitted that occurrence of double taxation or a risk
thereon is a prerequisite for cases to become eligible under the EU Arbitration Convention.
10.2.4.2 Actual payment of taxes as a requirement for cases to become admissible under the EU
Arbitration Convention
Article 6(1) of the EU Arbitration Convention does not require actual payment of taxes (relating
to the profit adjustment) as a prerequisite for its application. The EU JTPF therefore correctly
concluded that it conflicts with the aim and tenor of the convention to deny a taxpayer’s access to
its procedures solely because it has not yet paid the taxes due.1118 Clearly, this is not allowed
under the convention, so including a provision relating hereto in the Code of Conduct is highly
valuable. It is submitted that paragraph 1(a) of the Code of Conduct makes it sufficiently clear that
an actual payment of tax is not a prerequisite for the convention’s application. Although paragraph
1(a) is directed to situations in which the availability of carry-forward losses does not lead to an
actual payment of tax, it correctly also covers other cases in which no actual payment of tax is due
(the words ‘similar situations’). This for example covers the situation in which a taxpayer has
sufficient tax credits available that cover the additional tax due following the imposition of a
profit adjustment. It is submitted that this is also sufficiently apparent in paragraph 1.1(a) Code of
Conduct. Some Member States’ representatives were concerned that by including non-loss
1115
Other authors arrived at a similar conclusion. In this regard, Peeters 1990, p. 2; De Roeck 1990, p. 122-123; Andriesse 1991, p.
171; Bricker 1998, p. 106; Hofbauer 2003, p. 66; Huibregtse & Offermans, 2004, p. 77; Kemmeren 2012, p. 160-161; and Helminen
2012, par. 5.4.2.1. See also Belgium’s Arbitration Circular (AFZ-INTERN.IB 98-0170) of July 7, 2000, p. V-A.
1116
Article 1(1) of the proposed Arbitration Directive reads: ‘where the amount of the taxable profits of an enterprise is increased or is
likely to be increased by the tax authority of a Member State on the ground that the profits in question have been reduced as a result of
conditions agreed for transactions carried out with an associated enterprise which differ from those which would have been agreed
between independent enterprises, and double taxation results or is likely to result from this increase (…)’. Article 5(1) of the 1978
Netherlands’ proposal reads: ‘where the profits derived from transactions with an associated enterprise, are adjusted in accordance
with article 4 and double taxation would result from that adjustment (…)’.
1117
See Belgium’s Arbitration Circular (AFZ-INTERN.IB 98-0170) of July 7, 2000, par. V-A. See the criticism by Züger 2002, p. 346,
who argued that under the convention it is not necessary that real double taxation occurs, but that it is sufficient that the taxpayer can
demonstrate that one or both Member States can be blamed for the infringement of the arm’s length principle. See also Meeus 2003, p.
111 and Djebali 2012, par. 6.2.2.2.1 for similar views. Perdriel-Vaissière, 2003, p. 210, who called the absence of a definition of the
term ‘double taxation’ a weakness in the EU Arbitration Convention, is also critical. These views are contested in this work, as the
sole aim of the convention is to provide for the elimination of double taxation. In other words, the incorrect application of the arm’s
length principle must in the end result in double taxation.
1118
See also OECD, Improving the resolution of tax treaty disputes, January 30, 2007, par. 28, which questions whether the
requirement of an actual payment of tax is compliant with the good faith implementation of the obligation under the mutual agreement
procedure. See further Ault 2013, p. 315-316. From a practical perspective such a requirement is an undesirable reason not to apply the
EU Arbitration Convention, since – as will be discussed in section 12.6 – all Member States allow for the suspension of tax collection
during the application of the convention’s procedures. Thus the requirement of a payment of taxes appears to be nothing more than an
excuse not to apply the convention in certain (in the view of the Member States displeasing) cases.
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situations, the scope of application of the convention would be extended to cases where there is no
double taxation, or even where double non-taxation is considered non-existent, as the (eventual)
occurrence of double taxation is a prerequisite for the convention’s application.1119 The broad
formulation used in paragraph 1(a) of the Code of Conduct is therefore necessary and correct from
a legal viewpoint.
10.2.5 Evaluation
The discussion above considered when cases become eligible under the EU Arbitration
Convention. This is defined in article 1(1) of the convention, which includes three requirements:
a) A profit adjustment at the level of an enterprise of a Contracting State (or a likelihood
thereon);
b) An inclusion of the same profits in the taxable base of an associated enterprise (or a likelihood
thereon); and
c) Non-compliance with the arm’s length principle by both associated enterprises from the
viewpoint of Member States as the basis for the likely profit adjustment.

A fourth requirement can also be deduced from the convention’s principal objective, its preamble
and articles 6(1) and 14, although it is not strictly and explicitly defined. This requirement is that
the imposition (or the likelihood thereof) of a profit adjustment must lead to double taxation. The
question that was answered in this section is whether article 1(1) of the convention clearly defines
when cases become eligible under the convention’s procedures. This question is affirmatively
answered as regards the first three requirements, for which the provision adheres to the principle
of clarity and simplicity. Further, because of the generally sufficiently clear provision, taxpayers
have certainty whether and when their cases are admissible under the EU Arbitration Convention;
thus the principle of legal certainty is respected as well. This conclusion, however, does not apply
to the fourth requirement, because article 1(1) does not explicitly stipulate that double taxation is a
prerequisite for the convention’s application, although this implicitly follows from other
provisions included in the convention, and is the convention’s sole objective. This may lead to
discussions as to whether taxpayers are entitled to have access to the convention’s procedures if
there is no actual double taxation yet. This may subsequently create uncertainties and thus does
not comply with the principle of legal certainty.
In this section it was also demonstrated that article 1(1) EU Arbitration Convention does not
require actual payment of tax before a case becomes eligible under the EU Arbitration
Convention. Denying access to the convention’s procedures unless tax is actually paid therefore
conflicts with the wording of article 1(1). It therefore is highly valuable that paragraph 1(a) Code
of Conduct specifically mentions that actual payment of tax is not a prerequisite for a case to
become eligible under the convention, as this provides taxpayers with certainty. The principle of
legal certainty is thus respected, and, because this provision also avoids that equal situations being
treated differently, it also complies with the principle of legal equality. The content of article 1(a)
is also sufficiently descriptive that it respects the principle of clarity and simplicity. Although
paragraph 1(a) is directed at situations where the availability of carry-forward losses does not lead
to an actual payment of tax, due to the inclusion of the words ‘similar situations’, it is sufficiently
clear that also non-loss situations (e.g. availability of tax credits) are covered.
10.3 Primary, corresponding and secondary adjustments
10.3.1 General considerations
If associated enterprises enter into transactions with each other, they establish a price for services
provided or goods delivered.1120 The situation may occur that these associated enterprises, for tax
purposes, agree on prices that do not reflect market prices: prices that would have been established
if the transactions had been between independent parties in their commercial/financial relations
1119

See section 10.2.
Obviously the situation may also occur that no prices are calculated at all for these services or goods. This situation is disregarded
in this paragraph.
1120
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with each other.1121 This is the so-called the arm’s length principle, which is the international
standard that has been agreed upon by OECD Member States (and accepted by many non-OECD
States) for determining transfer prices between associated enterprises for the purpose of
taxation.1122 The ins and outs of the arm’s length principle are set out at length in the OECD
Transfer Pricing Guidelines and, in relation to the EU Arbitration Convention, are discussed in
section 10.5. If the tax authorities of the state(s) in which the associated enterprises are resident do
not agree with the agreed transfer prices, they may correct those prices so as to bring them in line
with the arm’s length principle as perceived by those authorities. This can be illustrated by the
following example:
The A Group consists of A BV (resident in the Netherlands), B BVBA (resident of Belgium) and
C GmbH (resident in Germany). A BV is the sole shareholder of B BVBA and C GmbH. The A
Group is engaged in the manufacturing of consumer goods. C GmbH is the manufacturer of semifinished products, which are finalized by B BVBA. The finalized products are transferred to A BV
and subsequently sold to third parties. Further, A BV funds B BVBA and C GmbH via intra-group
loans.
Germany considers that the transfer price of semi-finished products sold to B BVBA is too low on
the basis of the functions performed and risks run by C GmbH. Germany therefore corrects the
transfer price by increasing C GmbH’s taxable profit. Further, Germany considers that the
conditions of the loan are not at arm’s length and for this reason partially disallows deduction of
interest expenses.

In the above example, the following four intra-group dealings can be distinguished: (i) transfer of
semi-finished products from C GmbH to B BVBA, (ii) transfer of finalized products from B
BVBA to A BV, (iii) interest payments from B BVBA to A BV on the loan receivable, and (iv)
interest payments from C GmbH to A BV on the loan receivable.
The corrections imposed by Germany constitute primary adjustments.1123 If Belgium does not
follow this primary adjustment at the level of BVBA, such by allowing a corresponding
adjustment, double taxation occurs for the A Group.1124 Further, if the Netherlands taxes the full
interest income paid by C GmbH on the loan receivable, double taxation occurs as regards the
interest income as well.1125 Additionally, since the interest payment by C GmbH to B BVBA is, in
the view of the German tax authorities, too high, C GmbH has in fact paid more to BVBA than it
should according to the arm’s length price as determined by the German tax authorities.
Consequently, Germany could consider that C GmbH has partially distributed dividend to A
BV.1126 The same may apply to the non-arm’s length interest expenses, which Germany may
consider a deemed dividend distribution. These deemed dividend distributions constitute
secondary adjustments and may in the above situation trigger German dividend withholding
tax.1127 These secondary adjustments may also occur on the non-arm’s length interest on the loan1121

See also paragraph 1.2 of the OECD Transfer Pricing Guidelines.
Paragraphs1.1 and 1.6 of the OECD Transfer Pricing Guidelines stipulate that the arm’s length principle is the international
standard that OECD Members have agreed to be used for determining transfer prices for tax purposes. Paragraph 3 of the Commentary
to article 9 of the UN Model Convention stipulates that the OECD Transfer Pricing Guidelines represent internationally agreed
principles and that these principles should be followed in respect of article 9 of the UN Model Convention.
1123
The OECD Transfer Pricing Guidelines define a primary adjustment as: ‘an adjustment that a tax administration in a first
jurisdiction makes to a company's taxable profits as a result of applying the arm's length principle to transactions involving an
associated enterprise in a second tax jurisdiction’.
1124
The OECD Transfer Pricing Guidelines define a corresponding adjustment as: ‘an adjustment to the tax liability of the associated
enterprise in a second tax jurisdiction made by the tax administration of that jurisdiction, corresponding to a primary adjustment made
by the tax administration in a first tax jurisdiction, so that the allocation of profits by the two jurisdictions is consistent’. See also
paragraph 12 of the Preface to the OECD Transfer Pricing Guidelines
1125
This is not a deduction of interest expenses in Germany, but full taxation on the interest income in the Netherlands.
1126
C GmbH’s books reflect less profit, which (in Germany’s view) is included in B BVBA’s profits. As C GmbH and B BVBA do not
have a direct shareholder relationship with each other, the ‘missing’ profit is thus transferred from C GmbH to B BVBA via a profit
distribution to A BV (the direct shareholder), followed by a capital contribution by A BV to B BVBA.
1127
Secondary adjustments follow from secondary transactions. The OECD Transfer Pricing Guidelines define secondary transactions
as: ‘a constructive transaction in order to make the actual allocation of profits consistent with the primary adjustment (…)’. Secondary
transactions may take the form of a constructive profit distribution, constructive equity contributions or constructive loans. In all cases,
1122
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receivable from A BV. How the EU Arbitration Convention applies to primary, corresponding and
secondary adjustments is further discussed in this section.
10.3.2 Primary adjustments
10.3.2.1 Provision of the EU Arbitration Convention
Pursuant to article 9(1) of the OECD Model Convention, a contracting state is (for tax purposes)
allowed to adjust profits of an enterprise if that state considers that the conditions agreed upon
between that enterprise and its associated enterprise in their commercial and/or financial relations
with each other does not comply with the arm’s length principle.1128 This right to adjust the profits
reads as follows:
‘(…) Then any profits which would, but for those conditions, have accrued to one of the enterprises,
but, by reason of those conditions, have not so accrued, may be included in the profits of that
enterprise and taxed accordingly’.

The EU Arbitration Convention incorporates this right of profit adjustment in article 4(1), which
copies the text of article 9(1) of the OECD Model Convention.1129 In addition, article 5 of the EU
Arbitration Convention provides for the following procedural rules relating to the imposition of
the profit adjustment:
‘Where a Contracting State intends to adjust the profits of an enterprise in accordance with the
principles set out in Article 4, it shall inform the enterprise of the intended action in due time and
give it the opportunity to inform the other enterprise so as to give that other enterprise the
opportunity to inform in turn the other Contracting State.
However, the Contracting State providing such information shall not be prevented from making the
proposed adjustment.
If after such information has been given the two enterprises and the other Contracting State agree
to the adjustment, Articles 6 and 7 shall not apply’.

10.3.2.2 Work conducted by the EU JTPF
As part of its monitoring functioning, the EU JTPF’s secretariat asked Member States whether
they actually use article 5 of the convention when imposing a profit adjustment.1130 Member
States’ input on this has not, however, been made public, and the EU JTPF has not paid further
attention to this matter. The EU JTPF has also not looked at the working sphere or application in
practice of article 4(1) of the convention.
the imposition of secondary adjustments following these secondary transactions may lead to double taxation if and insofar the other
involved state does not provide for relief of such double taxation. Note, however, that these secondary adjustments only occur in
dealings between associated enterprises. Secondary adjustments do not arise in case of a profit adjustment in respect of profit
attribution to a permanent establishment. See paragraph 61 of the Commentary to article 7 of the OECD Model Convention (2010
version). See for a discussion on secondary adjustments, inter alia paragraph 8 of the Commentary to article 9 of the OECD Model
Convention; paragraphs 4.66-4.76 of the OECD Transfer Pricing Guidelines; OECD, Dispute resolution – Improving the resolution of
tax treaty disputes, Paris, January 30, 2007, par. 54; doc. JTPF/015/2010/EN, Annex, para. 1.1-1.3, 2.2-2.3 and 2.3; doc.
JTPF/017/2010/EN, par. 5; doc. JTPF/010/2012/EN, paras. 6-8; doc. JTPF/017/FINAL/2012/EN, para. 3-4 and 8-9; Commission
Communication doc. COM (2012) 516 final, para. 2.1 and 2.3; Decree of the Netherlands State Secretary of Finance of November 14,
2013 (IFZ 2013/184M), par. 4; and United Kingdom’s Statement of Practice (SP1/11) of January 30, 2012, par. 54. Teixeira
extensively discussed the occurrence of double taxation. See Teixeira, R.R., Tax treaty consequences of secondary transfer pricing
adjustments, Intertax 2009/8-9. Teixeira argued that secondary adjustments concern a two-step transaction: (i) a deemed transaction to
bring an enterprise’s accounts in line with the primary adjustment, and (ii) taxation of that deemed transaction. See for a subsequent
discussion in literature e.g. Visser, 2006, par. 13.3 & Van Stappen 2013, p. 21.
1128
Paragraph 1.66 of the OECD Transfer Pricing Guidelines stipulates that article 9 of the OECD Model Convention allows an
adjustment of the transfer-prices used by associated enterprises to reflect the transfer prices that these enterprises would have attained
had they dealt at arm's length. The right to adjust the profits attributable to permanent establishments is not separately discussed here,
but is allowed pursuant to article 7(2) of the OECD Model Convention (2010 version). See paragraph 53 and 58 of the Commentary to
article 7 of the OECD Model Convention.
1129
Lahodny-Karner 1997, p. 190-191 argued that the arm’s length principle was explicitly included in the EU Arbitration Convention,
because the network of double tax conventions between Member States is incomplete, thus a separate definition of the arm’s length
principle is necessary. See also Hinnekens 2010, p. 110 and the Belgian contribution on the interaction between article 4(2) of the
Arbitration Convention and article 7 of DTAs concluded between Member States (JTPF/006/BACK/2011/EN), January 2011, par. 4.
This position is doubted, because the convention includes the arm’s length principle so as to provide for a single standard upon which
the Member States/advisory commission involved should base their decision/opinion.
1130
See doc. JTPF/020/2012/EN, p.11 doc. JTPF/002/2013/EN, par. 2.2.
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10.3.2.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
10.3.2.4 Analysis
10.3.2.4.1 A self-executing provision?
For tax purposes, each legal entity of a multinational enterprise (‘MNE’) is considered a separate
entity (the separate entity approach).1131 They may, in their dealings with each other agree on
conditions that differ from the conditions that would be agreed upon if such dealings were entered
into on open markets conditions (dealings with non-related parties). There is thus is a risk that the
profits of associated enterprises do not reflect those profits that would be realized had these
enterprises dealt with non-related parties. For MNEs it may thus be beneficial to structure their
intercompany pricing in such a way that the effective tax burden for the group as a whole is
significantly reduced.1132 To protect themselves against these effects and the distorting effects on
their revenue as well as to receive their fair share of taxation, states have adopted the arm’s length
principle. 1133 Article 9(1) of the OECD Model Convention, as also article 4(1) of the EU
Arbitration Convention, allows states to adjust the profits of associated enterprises for tax
purposes. The aim of such profit adjustment is to eliminate these special pricing conditions agreed
upon between associated enterprises.1134
Article 4(1) of the EU Arbitration Convention thus provides Member States with a right to adjust
profits if they believe the transfer prices used between associated enterprises are not in line with
the arm’s length principle. It is submitted that due to the inclusion of the term ‘may’ in article 4(1)
that provision only provides for an allowance to adjust profits, but not a self-executing provision
that constitutes the legal basis for a profit adjustment. 1135 In other words, from a domestic
legislative perspective, such profit adjustment always has to be based on Member States’ domestic
legislation. 1136 Further, Member States have incorporated the convention into their domestic
legislation and it is the latter that constitutes the legal basis for a profit adjustment. Instead of a
charging provision, article 4(1), as well as article 4(2) regarding the attribution of profits to
permanent establishments, provides for the standards that Member States and/or the advisory

1131

The OECD defines a multinational enterprise as ‘a group of associated companies with business establishments in two or more
countries’.
1132
See also Visser, E.A., Algemene aspecten van verrekenprijzen, Tijdschrift Fiscaal Ondernemingsrecht 2006/2, par. 1. Paragraph
1.67 OECD Transfer Pricing Guidelines also mentions that associated enterprises are able to make a much greater variety of contracts
and arrangements as compared to independent enterprises, because the normal conflict of interest that exists between independent
parties is often absent.
1133
Pursuant to paragraph 7 of the preface to the OECD Transfer Pricing Guidelines the arm’s length principle provides for the ‘dual
objective of securing the appropriate tax base in each jurisdiction and avoiding double taxation, thereby minimizing conflict between
tax administrations and promoting international trade and investment’. Paragraph 1.8 proceeds: ‘because the arm's length principle
puts associated and independent enterprises on a more equal footing for tax purposes, it avoids the creation of tax advantages or
disadvantages that would otherwise distort the relative competitive positions of either type of entity’. See in this regard also
Liaugminaite 2010, p. 108-109.
1134
In this regard also, paragraphs 5-6 of the preface to and paragraph 1.2 of the OECD Transfer Pricing Guidelines. Further,
Hinnekens 1991, p 300, who stated that the arm’s length principle requires that intercompany influences are eliminated out of the
transfer prices of associated enterprises.
1135
For article 9(1) of the OECD Model Convention see also Nobel 1978, p. 315 and Hagemann, T., Article 9(1) of the OECD Model
Convention restricts income adjustments based on formal criteria, European Taxation February/March 2014, p. 98.
1136
See for the EU Arbitration Convention also Belgium’s Arbitration Circular (AFZ-INTERN.IB 98-0170) of July 7, 2000, par. V-B;
Killius 1990, p. 444 and Van Honsté 2000, p. 4. The EU JTPF also held this view, as it advocated that: ‘article 4 is not however a
charging provision – that is a matter for domestic legal codes – but defines the framework under which profits are taxed and any
double taxation created is to be resolved by the EU Arbitration Convention’. See further Hinnekens in 1991, p. 306, 1992/2, p. 75 and
93, and 1996/2, p. 134; and Ablet 2012, p. 11. Hinnekens correctly argued that article 4(1) of the EU Arbitration Convention does not
confer on Member States legislative powers to impose profit adjustments, but these must be based on Member States’ domestic
legislation. See for similar views as regards the OECD Model Convention also Teixeira 2009, p. 457, arguing that in respect of article
9(1) of the OECD Model Convention, the effective rewriting of accounts depends on states’ domestic legislation. In similar wording,
paragraph 2 of the Commentary to article 9 of the UN Model Convention. See also, generally, Asimakopoulos, K., Fixed ration thin
capitalization rules in conflict with the arm’s length principle and relative issues of deductibility, International Transfer Pricing Journal
November/December 2012, p. 406 and Fross, A., Earning stripping and thin capitalization rules: maintaining an arm’s length
distance, European Taxation October 2013, p. 510.
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commission have to use as the basis for their agreement and/or the its opinion. Hence article 4(1)
and (2) are not self-executing provisions.1137 These standards are further discussed in section 10.5.
10.3.2.4.2 Notification of a(n) (intended) profit adjustment
10.3.2.4.2.1 Obligation to notify the taxpayer prior to the intended adjustment
A Member State that intends to impose a profit adjustment must, pursuant to the first sentence of
article 5 of the EU Arbitration Convention, inform the taxpayer concerned in ‘due time’.
Following this notification, the taxpayer who is to be faced with a profit adjustment has in turn the
possibility to inform the associated enterprise(s) with whom the commercial/financial
transactions, which are subject of the intended profit adjustment, were entered into. This
associated enterprise subsequently has the possibility to inform its own competent authority of this
(intended) profit adjustment.1138 This latter may be particularly important for this associated
enterprise, as it can at that time still can request a corresponding adjustment for previous fiscal
years for which deadlines are about to pass.1139 If such corresponding adjustment is granted, the
need to apply the EU Arbitration Convention disappears.1140 It is, however, submitted that the first
sentence of article 5 of the convention is not sufficiently descriptive for two reasons. First, the
words ‘in due time’ are not defined in the convention. Since these words can be interpreted in
multiple ways, the Member States may have divergent interpretations of these words. As the
Member States’ interpretation of this term determines whether the taxpayer is to be informed in
due time, taxpayers are not provided with much certainty in this respect. Second, the convention
does not spell out how taxpayers should be informed of an intended profit adjustment, nor does it
make clear which government institution is obliged to inform the taxpayer of this intention.1141
Possible ways to inform the taxpayer are inter alia via a tax audit report, a written notification of
the intended adjustment or via a re-assessment notice. This latter is the most formal way of
information sharing, since in general only this option includes the imposed profit adjustment. The
downside of this option is that the taxpayer is not informed in advance, but is directly faced with
the adjustment instead. It is submitted that such a situation is not in line with article 5 of the
convention, which clearly obliges Member States to inform the taxpayer prior to the imposition of
a(n) (intended) profit adjustment. A tax audit report that includes a notification of an adjustment,
or a separate notification of an intended profit adjustment, can therefore be considered the most
appropriate ways of informing taxpayers. Nevertheless, by not defining the form of notification in
article 5 of the convention, the actual notification of the (intended) profit adjustment is subject to
each Member States’ domestic practices. It is submitted that this is not that disadvantageous, as
each Member State can pursue its own practice and taxpayers are not disadvantaged compared
with their normal level of legal protection in relation to the tax authorities of the Member State
concerned. Taxpayers may, after this notification, still submit a request for the application of the
EU Arbitration Convention. Apart from that, as will be discussed further below, it is submitted
that the notification obligation is not a real obligation.
10.3.2.4.2.2 Non-compliance with the information obligation
The second sentence of Article 5 of the EU Arbitration Convention provides that if a Member
State informs the taxpayer (in due time) of the intended profit adjustment, it is not prevented from
imposing such adjustment. What is the consequence when Member States do not comply with this
information obligation? Are they then prohibited from imposing this profit adjustment? A literal
reading of that provision initially leads to the conclusion that this question is to be affirmatively
answered, i.e., only a Member State that fulfills the information obligation is allowed to impose

1137

See for a similar conclusion in respect of article 9(1) of the OECD Model Convention – which is the same principle as article 4(1)
of the EU Arbitration Convention – Wittendorf, J., The transactional ghost of article 9(1) of the OECD Model, Bulletin for
International Taxation March 2009, p. 111.
1138
See also Kolb 1996, p. 241 and Terra, B. & Wattel, P.J., EC Tax Law, FED 2008, p. 281.
1139
See also van der Lande 1997, par. 0.4.
1140
In Lahodny-Karner’s view the objective of the EU Arbitration Convention to provide for a speedily dispute settlement mechanism
has in such situation then been attained. See Lahodny-Karner 1997, p. 196.
1141
See also Burgers, I.J.J., Goedkeuringswet EG Arbitrageverdrag ingediend, Tijdschrift voor Vennootschappen Verenigingen en
Stichtingen 1992/12, p. 318.
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the profit adjustment.1142 This regardless of whether this information has been provided to the
taxpayer ‘in due time’, since this phrase is not included in the second sentence of article 5. It can,
however, be questioned whether this initial conclusion is correct. As discussed in section
10.3.2.4.1.2, a profit adjustment should always have its legal basis in Member States’ domestic
legislation.1143 In general, most Member States’ domestic legislation requires that taxpayers be
notified prior to the actual imposition of a profit adjustment. Nevertheless, it may be practically
impossible to avoid the notification of a (intended) profit adjustment and the actual imposition
coinciding, for example, if deadlines for imposing tax assessments are about to pass. It is
submitted that although such situation may not be compliant with article 5 of the convention, that
sole fact does not prevent the Member States from being allowed to actually impose the profit
adjustment in accordance with their domestic legislation.1144 Thus article 5 does not overrule
Member States’ domestic tax legislation. In can also be questioned whether the taxpayer is
actually harmed in the level of his legal protection if he is not notified beforehand. It is submitted
that this question should be negatively answered, as taxpayers are, without a prior notification,
still allowed to file an objection to the tax assessment that includes the profit adjustment, they may
still lodge an appeal, or submit a request to resolve the case under the convention.1145
The second sentence of article 5 is effectively a dead-letter, since Member States’ domestic tax
legislation as well as article 4(1) of the convention do not prevent the imposition of the profit
adjustment if a taxpayer is not notified upfront of such adjustment. It may therefore be wondered
why this provision was included in the EU Arbitration Convention, also because it is not
incorporated in bilateral double tax conventions between the Member States. On this point, Muray
argued that the notification obligation was included so as to make it possible for cases to be
quickly referred to the convention’s procedures.1146 It is submitted that this argument has merit. If
all involved parties to a case are informed in advance, the case can be resolved more quickly
under the EU Arbitration Convention, as all parties are already at the negotiation table prior to
imposition of the profit adjustment. This may subsequently prevent the submission of superfluous
cases.1147 Further, it is submitted that the notification obligation is also important in light of the
three-year deadline to submit a request under the convention. This deadline commences the
moment a taxpayer is informed of the (intended) profit adjustment. So having a clear notification
procedure in place allows taxpayers to submit requests as early as possible.1148 Compliance with
the notification requirement is not only in the taxpayer’s interest; despite the fact that disregarding
the notification obligation does not prevent Member States from imposing a profit adjustment,
informing the taxpayer beforehand may be in their interest as well, as it may provide Member
States with clarity on the taxpayer’s attitude to the profit adjustment and thus on whether the profit
adjustment imposed will stand.1149 Moreover, by informing taxpayers in advance, the case may
also be settled at an earlier stage because the other Member State involved may agree to a
corresponding adjustment. This saves Member States time, resources and efforts that otherwise
would be devoted to court procedures, the mutual agreement procedure or even the arbitration
procedure under the convention. As, however, the language used remains ambiguous, the
1142

It appears that this view is held by Chetcuti, as he stated that: ‘the only requirements imposed by the EU Arbitration Convention for
the re-allocation to be valid are the first Member State’s duty of notification (…)’. See Chetcuti, J.P., The EU Tax Arbitration
Convention, http://www.chetcuticauchi.com/jpc/research/Tax-dispute-resolution.htm (2001), par. 5.
1143
See also Killius 1990, p. 444 and Van Honsté 2000, p. 4.
1144
Belgium, France and the Netherlands also take the position that non-compliance with the information obligation is no obstacle to
actually imposing a profit adjustment. See Belgium’s Arbitration Circular (AFZ-INTERN.IB 98-0170) of July 7, 2000, par VI-A;
France’s Regulations of February 23, 2006 (14 F-1-06), par. 53 and of December 2, 2015 (BOI-INT-DG-20-30-20), par 110; and
Netherlands parliamentary document: Kamerstukken II 1991-1992, 22 691, no. 3, p. 4. Similar views are held in literature: Cussons, P.,
Taplin, I. & Munro-Faure, M., European Community Direct Tax Measures, Tax Planning International Review 1990/11, p. 19;
Andriesse 1991, p. 171; Burgers 1992, p. 318; Coopers & Lybrand 1992, p. 36; Sollund, S., Norway, European Taxation April 1994, p.
105; Farmer & Lyal 1994, p. 304; Heyvaert 1997, p. 1863; Lahodny-Karner 1997, p. 196; Hinnekens 1998/4, p. 253; Van Raad 1998, p.
6; Rodriguez 2003, par. 44; and Terra & Wattel 2008, p. 281. Less explicit is Helminen, who submitted that the notification is required
for the allowance of a profit adjustment. See Helminen 2012, par. 5.4.4.
1145
See also Belgium’s Arbitration Circular (AFZ-INTERN.IB 98-0170) of July 7, 2000, par VI-A.
1146
Muray 1991, p. 6. Also Schwarz 2001, par. 28-350.
1147
See also Sollund 1994, p. 105 and Schelpe 1995, p. 74.
1148
Heyvaert noticed that the information obligation provides the taxpayer with procedural protection: Heyvaert 1997, p. 1863.
1149
See also paragraph 40 of the Commentary to article 25 of the OECD Model Convention, which stipulates that it can be useful for
states to inform all the parties involved upfront, since it is useful to have contact on the matter as early and as fully as possible.
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conclusion drawn in this section that article 5 EU Arbitration Convention insufficiently fulfills its
purpose still stands.
10.3.2.4.2.3 Agreement with the adjustment
The third sentence of Article 5 of the EU Arbitration Convention provides that if the taxpayer, its
associated enterprise(s) and/or the other Member State(s) involved agree with the profit
adjustment (by granting a corresponding adjustment), the mutual agreement procedure and
arbitration procedure under the EU Arbitration Convention do not apply. The value of including
this provision is questionable, as it is logical that if the other parties involved agree with the profit
adjustment, there is no need and also no ground anymore to apply the convention’s provisions.1150
It should not be necessary to state this explicitly in the convention, as this is nothing more than a
redundant reminder of what already follows from article 1(1) of the convention. If one of the other
parties involved agrees with the profit adjustment, this profit is no longer included in the profit of
both associated enterprises and thus there is no legal basis for invoking the convention’s
procedures.
10.3.3 Corresponding adjustments
10.3.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does, unlike the OECD Model Convention, not include a specific
provision dealing with corresponding adjustments.
10.3.3.2 Work conducted by the EU JTPF
The EU JTPF did not pay particular attention to this subject.
10.3.3.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
10.3.3.4 Analysis
As discussed in section 10.3.1, article 9(1) of the OECD Model Convention allows states to
impose a profit adjustment if this state considers that the associated enterprises did not deal at
arm’s length with each other. Such profit adjustment may lead to double taxation if it is not
matched by a corresponding adjustment at the level of the associated enterprise resident in another
state.1151 To this end, article 9(2) of the OECD Model Convention stipulates that:
‘Where a Contracting State includes in the profits of an enterprise of that State -- and taxes
accordingly -- profits on which an enterprise of the other Contracting State has been charged to tax
in that other State and the profits so included are profits which would have accrued to the
enterprise of the first-mentioned State if the conditions made between the two enterprises had been
those which would have been made between independent enterprises, then that other State shall
make an appropriate adjustment to the amount of the tax charged therein on those profits
(…)’.1152 [Emphasis added]

This corresponding adjustment can be made by recalculating the associated enterprises’ taxable
profits on the basis of arm’s length price set by the state imposing the profit adjustment for the
transaction(s) under review.1153 Paragraph 6 of the Commentary to article 9 of the OECD Model
Convention states that a state is not obliged to automatically impose a corresponding adjustment,
but only if the other state shares the opinion of the state imposing the adjustment that the profit
adjustment correctly reflects the profit that would have accrued had the associated enterprises
1150

See also France’s Regulation of December 2, 2015 (BOI-INT-DG-20-30-20), par 110.
Also Visser 2006, par. 14. In general, the OECD Model Convention provides in article 23 for relief of juridical double taxation.
Relief of economic double taxation is not provided for in article 23. Pursuant to paragraph 2 of the Commentary to article 23 of the
OECD Model Convention, such double taxation is subject to negotiations between the contracting states. This particularly concerns the
mutual agreement procedure.
1152
For the corresponding adjustment in case of an adjustment of profits attributed to permanent establishments, see article 7(3) of the
OECD Model Convention (2010 version) and paragraph 59 of the Commentary to that article.
1153
See paragraph 4.34 OECD Transfer Pricing Guidelines.
1151
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dealt at arm’s length with each other.1154 In other words, solely if the other state considers the
profit adjustment to be justified in principle and as regards the amount, this state is obliged to
impose a corresponding adjustment.1155 In most cases, the mutual agreement procedure of article
25 of the OECD Model Convention shall be necessary to agree on such corresponding
adjustment.1156 How does the above relate to the EU Arbitration Convention? The convention does
not include a provision equal to article 9(2) OECD Model Convention. 1157 Authors, like
Hinnekens, criticized the absence hereof and argued that such absence can only be explained as an
omission and sloppy drafting of the EU Arbitration Convention.1158 It is submitted that this
criticism is not justified, as the drafters of the convention did smartly go around article 9(2) of the
OECD Model Convention.1159 The discussion on the correct arm’s length price under the EU
Arbitration Convention is de facto a discussion on whether the other involved Member State has
to provide for a corresponding adjustment. In other words, the provision of article 9(2) of the
OECD Model Convention is thus incorporated into the procedures of the EU Arbitration
Convention.1160 In fact, the convention goes much further, as it provides for a binding mechanism
to end or avoid double taxation arising from profit adjustments, whereas article 9(2) of the OECD
Model Convention only obliges states to grant a corresponding adjustment if they consider the
primary adjustment justified. 1161 Conclusively, the EU Arbitration Convention sufficiently
addresses the convention’s application to corresponding adjustments.
10.3.4 Secondary adjustments
10.3.4.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not specify whether its scope of application also includes
secondary adjustments.
10.3.4.2 Work conducted by the EU JTPF
10.3.4.2.1 General considerations
Business representatives within the EU JTPF requested the forum to discuss the (possible)
application of the EU Arbitration Convention to secondary adjustments, because in their view the
convention plays a fundamental role in avoiding double taxation arising from these
adjustments.1162 Other forum members observed that these adjustments are often not considered or
addressed when resolving cases of double taxation arising from transfer pricing profit
adjustments.1163 In other words, only the primary adjustment is addressed or dealt with in dispute
resolution procedures. These members, however, also acknowledged that since secondary
adjustments are imposed pursuant to provisions in domestic law, and not explicitly on the basis of
the EU Arbitration Convention, it is uncertain whether the convention’s scope of application also
includes these adjustments.1164 After deliberations, the EU JTPF agreed to discuss the application
of the convention to secondary adjustments during its 2011-2015 working period. To this end, it
1154
The non-mandatory nature of corresponding adjustments is, pursuant to paragraph 4.35 of the OECD Transfer Pricing Guidelines,
necessary to prevent that one tax administration is forced to accept the consequences of an arbitrary or capricious adjustment by
another state as well as to maintain the fiscal sovereignty of each OECD Member State.
1155
See also paragraphs 17 and 4.17 of the OECD Transfer Pricing Guidelines.
1156
Article 25 of the OECD Model Convention also applies to disputes on whether or not to grant a corresponding adjustment, since
paragraphs 11-12 of the Commentary to article 9 OECD Model Convention clearly stipulates that the mutual agreement procedure
plays a role in dealing with issues arising as to the sorts of adjustments mentioned in article 9(2). This position is repeated in
paragraphs 4.30 and 4.33 of the OECD Transfer Pricing Guidelines.
1157
Originally, the 1978 Netherlands’ proposal for a multilateral arbitration convention included in article 4(2) a provision equal to
article 9(2) of the OECD Model Convention. The provision, however, was not adopted into the EU Arbitration Convention. See
Council Note R/856/78 (FIN 213) of April 13, 1978.
1158
Hinnekens 1992, p. 94-95. See also Perdriel-Vaissière 2003, p. 210 and Joseph 2003, p. 49.
1159
See also Schwarz 2001, par. 28-250.
1160
Hinnekens mentioned that this also can be concluded from the EU Arbitration Convention’s heading, its ratio contrahendi and its
context (the definition and methods of eliminating double taxation). See Hinnekens 1992, p. 94-95.
1161
See paragraph 6 of the Commentary to article 9 of the OECD Model Convention. See also Hinnekens 1996/3, p. 295 and Joseph
2003, p. 46.
1162
Doc. JTPF/015/2010/EN, Annex, par. 3; doc. JTPF/018/2010/EN, par. 5; doc. JTPF/016/2011/EN, par. 4. See further doc.
JTPF/015/2011/EN, par. 6; doc. JTPF/025/2011/EN, par. 5; and Final report on secondary adjustments (JTPF/017/FINAL/2012/EN),
January 18, 2013, par. 1.
1163
Doc. JTPF/020/2012/EN, p. 10.
1164
Doc. JTPF/015/2011/EN, par. 6. See also Member States’ responses to questionnaire on secondary adjustments
(JTPF/018/REV1/2011/EN), December 2011, p. 1.
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issued a questionnaire to learn from Member States’ policy as regards the imposition of secondary
adjustments, so as identify whether there was at all a need to discuss this issue in light of the
convention. The input is discussed first in this section. The EU JTPF’s deliberations on how in
practice these adjustments should be dealt with under the convention are then discussed.1165
10.3.4.2.2 EU JTPF’s questionnaire on Member States’ policy as regards secondary adjustments
The EU JTPF’s secretariat issued its aforementioned questionnaire in 2011.1166 The Member
States’ input to this questionnaire indicates that currently only the domestic legislation of eight
Member States allows the imposition of secondary adjustments. 1167 This concerns Austria,
Bulgaria, France, Germany, Luxembourg, the Netherlands, Slovenia and Spain.1168 In addition,
although Sweden has no legislation as regards the imposition of secondary adjustments, case law
permits it to impose such adjustments. In practice Sweden only imposes secondary adjustments
relating to transactions with low-tax jurisdictions with the aim of avoiding Swedish withholding
taxes; this is generally not the case within the EU. Denmark’s domestic legislation also allows the
imposition of secondary adjustments, but they are never imposed in practice, because
contributions and dividends within a group of companies are usually tax-exempt. If Denmark does
impose secondary adjustments, the taxpayer still has the possibility to offset the adjustment in
order to avoid the tax consequences thereof.1169 The input of the above-mentioned eight Member
States that are allowed to impose secondary adjustments to the questionnaire is as follows:
•

•

Mandatory imposition of secondary adjustments: all eight Member States mandatorily impose
secondary adjustments. The Netherlands, Slovenia and Spain allow taxpayers to provide
evidence to the contrary in order to avoid a secondary adjustment.1170 Additionally, if a
taxpayer repatriates (or proposes to repatriate) the non-arm’s length amount so as to bring the
profit in line with the arm’s length pricing, France and the Netherlands are willing to refrain
from imposing a secondary adjustment.1171 This also applies (only if and insofar there is no
fraudulent intent to avoid levying of withholding taxes) if the taxpayer can demonstrate that
due to differences in states’ tax legislation the tax levied following the imposition of the
secondary adjustment cannot be credited in the other state.1172 Germany is only willing to
refrain from imposing secondary adjustments as an outcome of the mutual agreement
procedure;1173
Forum of the secondary adjustment: all eight Member States except Austria and the
Netherlands consider that following a primary adjustment there is a hidden profit distribution
that constitutes the basis for the secondary adjustment.1174 Austria and the Netherlands also

1165

Ibid.
Doc. JTPF/018/REV1/2011/EN. See for a discussion also Discussion paper on secondary adjustments (JTPF/001/2012/EN),
January 2012, par. 4-9 and Discussion paper on secondary adjustments (JTPF/010/2012/EN), May 2012, para. 4-5 and 10. See for a
summary also doc. JTPF/017/FINAL/2012/EN. Croatia is not included, as it was at the time not a member of the EU JTPF and also not
a signatory state to the EU Arbitration Convention.
1167
See Member States' responses to Questionnaire on secondary adjustments (JTPF/018/REV1/2011/EN), December 2011. All of the
17 remaining Member States, except Greece, also do not envisage introducing legislation or administrative measures on this matter in
the near future. Greece is currently examining the possibility of introducing legislation on secondary adjustments. See doc.
JTPF/001/2012/EN, par. 4.
1168
The Czech Republic reported that it had no specific legislation in force as regards secondary adjustments. Hulmák & Sedmihradský,
however, noted that the Czech Republic imposes secondary adjustments connected with the change of qualification of the expense. See
Hulmák & Sedmihradský 2003, p. 129. This study follows the Czech Republic’ input to the questionnaire.
1169
See also Denmark’s Regulation Hvordan undgås trans fer pricingdobbeltbeskatning of January 24, 2013, par. CD11.8. In order to
avoid a secondary adjustment, the taxpayer must satisfy the following conditions: (i) a corresponding adjustment is granted and (ii) a
commitment by the taxpayer to pay taxes in accordance with the rates and conditions set by the arm’s length principle.
1170
The Netherlands only mentioned in a general sense that taxpayers are allowed to provide evidence to the contrary to prove that the
transaction was at arm’s length, which may eventually result in no imposition of a secondary adjustment. See Decree of the
Netherlands State Secretary of Finance of November 14, 2013 (IFZ 2013/184M), par. 4. For the position of Spain see also Royal
Decree 1793/2008 of November 18, 2008 and Jimenez 2010, p. 279-281.
1171
France’s position does not directly follow from the input given to the questionnaire. However, from France’s Regulation of
February 23, 2006 (14 F-1-06), para. 186-187 it can be deduced that France will refrain from imposing a secondary adjustment
following an agreement with the taxpayer, provided that the taxpayer repays the non-arm’s length amount to the French entity on
which a primary adjustment was imposed. See also Gibert 2006, p. 362-363.
1172
Decree of the Netherlands State Secretary of Finance of November 14, 2013 (IFZ 2013/184M), par. 4.
1173
Sweden also allows such repatriation so as to avoid the actual imposition of a secondary adjustment.
1174
See also doc. JTPF/017/FINAL/2012/EN, par. 7.
1166
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•

•

consider that a loan-receivable/payable or a capital contribution may possibly constitute the
basis for a secondary adjustment;
Acknowledgment of secondary adjustment imposed by other Member States: all eight
Member States do take into account secondary adjustments imposed by other Member States.
Austria and France do so if the conditions underlying the secondary adjustments correspond
with the arm’s length principle; Bulgaria will do so only if this adjustment is in the form of a
constructive dividend; in Slovenia, Spain and Sweden this is dependent on the facts and
circumstances of the case. Germany generally exempts hidden profit distributions, but if there
is disagreement on the income qualification, it will form the subject of a mutual agreement
procedure; and.1175
Application of the EU Arbitration Convention to secondary adjustments: Austria and
Luxembourg explicitly confirmed that the convention’s scope of application also includes
cases of double taxation arising from the imposition of secondary adjustments. Bulgaria,
France, Germany (as also Sweden) took the opposite view. The Netherlands and Slovenia
responded that the convention is not fully clear in this respect. Spain did not make its position
clear. All eight Member States considered that in any case double taxation arising from
secondary adjustments could be subject of a mutual agreement procedure under the applicable
double tax convention.

10.3.4.2.3 Discussions on dealing with secondary adjustments in relation to the EU Arbitration
Convention
Based on the Member States’ input to the questionnaire, EU JTPF’s chair proposed the following
options to deal with secondary adjustments in respect of the EU Arbitration Convention:1176
a) Recognizing the value of the input on the questionnaire, but not discussing the subject any
further;
b) Issuing a recommendation not to impose secondary adjustments at all within the EU, as only
eight Member States impose these adjustments in practice;1177 or
c) Agreeing that the convention’s scope of application includes secondary adjustments, because
these adjustments are a direct consequence of a primary adjustment.

Initially, the EU JTPF was divided on how to proceed with the issue of secondary adjustments.
One Member State’s representative suggested to discuss this issue further after the OECD has
finished its work on the issue.1178 Business representatives within the forum preferred the second
option, suggesting that the recommendations included in OECD’s MEMAP be taken into account.
As the EU JTPF could not agree on how to proceed, the forum’s chair decided to develop the
three options in a meeting report.1179 To this end, EU JTPF’s secretariat issued a questionnaire to
take stock of members’ positions on the three options discussed.1180 Only 14 of the then 27
1175
Unilateral policy of the United Kingdom indicates that the UK will neither tax a deemed distribution nor will it grant relief for
taxes levied in that other state following the imposition of such secondary adjustment. See United Kingdom’s Statement of Practice
(SP 1/11) of January 30, 2012, par. 54.
1176
See doc. JTPF/025/2011/EN, par. 5; doc. JTPF/001/2012/EN, para. 3 and 10; JTPF Member’s replies to the written consultation on
secondary adjustments (JTPF/004/BACK/2012/EN), February 2012, p. 2; and doc. JTPF/010/2012/EN, par. 2.
1177
The EU JTPF’s secretariat explained that such recommendation could read: ‘considering the EU context where the Parent &
Subsidiary Directive prevents in most cases the application of withholding taxes on any distribution (hidden or not) and the low
number of Member States allowing secondary adjustments, it is recommended not to apply any secondary adjustment linked to a
primary adjustment between EU related parties’.
1178
Doc. JTPF/025/2011/EN, par. 5. The OECD Working Party 6 (Taxation of Multinational Enterprises) currently discusses this
subject.
1179
Doc. JTPF/025/2011/EN, par. 5.
1180
Doc. JTPF/004/BACK/2012/EN, p. 3-8. See further doc. JTPF/010/2012/EN, par. 3. The EU JTPF’s secretariat also asked whether
members would like to suggest further options. As this question is a derivative of the main question whether the scope of application of
the convention includes or should include secondary adjustment, it is only included in a footnote. France suggested providing for a
recommendation based on paragraph 4.6 of the Manual on Effective Mutual Agreement procedures of the OECD (MEMAP), The UK
suggested setting up a further questionnaire on the basis of paragraph 4.68 of the OECD Transfer Pricing Guidelines. This paragraph
stipulates that: ‘a secondary adjustment may result in double taxation unless a corresponding credit or some other form of relief is
provided by the other country for the additional tax liability that may result from a secondary adjustment. Where a secondary
adjustment takes the form of a constructive dividend any withholding tax which is then imposed may not be relievable because there
may not be a deemed receipt under the domestic legislation of the other country’. Business representatives suggested: (i) using the
option of allowance of tax-free repatriation of funds so as to avoid the actual imposition of secondary adjustments, (ii) to follow the
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Member States responded to this questionnaire.1181 Their preferences for one of the three options
suggested is a follows:
•
•

•

Option a): Austria, Belgium, Bulgaria, Germany, Ireland, Italy, Latvia, Spain, Sweden and the
United Kingdom;
Option b): Cyprus, Ireland, the Netherlands and Romania.1182 Austria strongly opposed this
option, arguing that primary adjustments need to be reflected in an enterprise’s accounts and
this translates itself into secondary adjustments. Germany stressed that the suggested
recommendation might conflict with Member States’ domestic legislation, as it might not go
any further than only advising Member States to either refrain from imposing secondary
adjustments or deal with the issue under the mutual agreement procedure;1183 and
Option c): Austria and France. France argued that secondary adjustments should be linked to
primary adjustments, as the latter adjustments are in any case included in the scope of
application of the convention.1184 Germany, Ireland, Italy and Spain did not agree to option c),
as in their view the convention’s scope of application did not include secondary adjustments.

Based on the input provided by Member States, the forum concluded that most members agreed to
option a). As some members provided for suggestions to proceed with the work on secondary
adjustments, the EU JTPF agreed to continue the discussion on whether and, if so, how to apply
the convention to these adjustments.1185 On the basis of their input to the questionnaire, discussed
in section 10.3.4.2.2, the EU JTPF’s secretariat concluded that those Member States that impose
secondary adjustments consider such adjustment as a hidden profit distribution, for which in
potential withholding tax is due.1186 Where the subsidiary at whose level the secondary adjustment
is imposed and its parent company are both resident in a Member State, most Member States
apply the Parent & Subsidiary Directive so as to avoid effective levy of dividend withholding
tax. 1187 The question was raised whether it was necessary to discuss the application of the
convention to secondary adjustments. During the forum’s 34th meeting, Member States’
representatives concluded that the stock taking of Member States’ policy as regards secondary
adjustments already constituted valuable work in this area.1188 Those representatives doubted
whether further work was necessary, as the issue had little relevance and detailed guidance might
reduce the current flexibility to deal with secondary adjustment under the mutual agreement
procedure. They suggested that further work in this area should be limited and that it would be
better to build on to the conclusions already reached at inter alia the level of the OECD. Business
representatives disagreed and argued that cases of secondary adjustments are problematic and for
that reason double taxation arising from these adjustments should be avoided/eliminated. Those
representatives suggested that the EU JTPF should provide practical solutions and
recommendations as how to deal with secondary adjustments in practice. After deliberations, the
forum agreed to issue a report including these recommendations. This report and EU JTPF’s final
discussions are further discussed below.

guidance provided for in OECD’s MEMAP so as to mitigate the number of cases under the convention, or (iii) to reach the necessary
agreement during the application of the convention so as to arrive at a common approach to deal with secondary adjustments.
1181
The Czech Republic, Denmark, Estonia, Finland, Greece, Hungary, Lithuania, Luxembourg, Malta, Poland, Portugal, the Slovak
Republic and Slovenia did not provide input.
1182
The Netherlands favored this option, but if this fails it would agree to pursue with option a).
1183
See also doc. JTPF/015/2012/EN, par. 7. Italy putted forward a similar argument.
1184
In comparison with the first questionnaire, France appeared to have altered its position, in which it deemed secondary adjustments
not to be covered by the EU Arbitration Convention.
1185
See doc. JTPF/007/2012/EN, par. 5. See also Commission Communication doc. COM (2012) 516 final, par. 2.3.
1186
See also doc. JTPF/010/2012/EN, par. 13.
1187
In total six (Austria, Germany, Luxembourg, the Netherlands, Slovenia and Spain) of the eight Member States that impose
secondary adjustments considered that the Parent-Subsidiary Directive applies to hidden profit distributions as a result of imposing
these secondary adjustments. Bulgaria and France took the opposite view. See doc. JTPF/017/FINAL/2012/EN, par. 13 and doc.
JTPF/021/REV1/2012/EN, par. 4
1188
Doc. JTPF/015/2012/EN, par. 7.
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10.3.4.2.4 Final report on secondary adjustments
On January 18, 2013 the EU JTPF issued its final report on secondary adjustments, which was
adopted during the forum’s 35th meeting. 1189 In this report, the EU JTPF set out 11
recommendations on how to deal with these adjustments within the EU. These are included in
Annex V and are – as stressed by the EU JTPF – largely based on the conclusions already included
in OECD’s MEMAP. In general, the recommendations entail that Member States should refrain
from imposing secondary adjustments where possible. Nevertheless, if Member States are, from a
domestic law perspective, obliged to impose secondary adjustments, they are recommended to
avoid double taxation either by discussing the correctness of these adjustments in a mutual
agreement procedure or by allowing a (tax-free) repatriation of funds, insofar as the taxpayer had
no intention to avoid withholding taxes. This applies obviously only insofar as the ParentSubsidiary Directive cannot be applied to the secondary adjustment, as in that situation there
would be an exemption of withholding taxes. For simplicity purposes, Member States are
recommended to characterize the secondary adjustments as either a constructive profit distribution
or an equity contribution. Member States are recommended to refrain from also imposing a
penalty when imposing a secondary adjustment.
These recommendations almost all relate to the application of secondary adjustments in general,
not specifically relating to the EU Arbitration Convention or the mutual agreement procedure
under double tax conventions between Member States.1190 This is clarified by the EU JTPF’s final
report, which noted that most Member States considered secondary adjustments as falling out of
the scope of application of the EU Arbitration Convention. Nevertheless, the report also stressed
that most Member States that do impose secondary adjustments are also willing to discuss the
(double taxation arising from) those adjustments in a mutual agreement procedure under the
applicable double tax convention.1191 The EU JTPF concluded that if a primary adjustment is
followed by a secondary adjustment, the taxpayer must file two requests: a request for the
application of the EU Arbitration Convention in relation to the primary adjustment, and a request
for a mutual agreement procedure under the applicable double tax convention in relation to the
secondary adjustment. To this end, the last recommendation of EU JTPF’s final report states that:
‘As taxpayers may not be aware of the fact that in certain situations a separate request needs to be
made for avoiding double taxation resulting from secondary adjustments, Member States which do
not consider that secondary adjustments can be treated under the EU Arbitration Convention are
encouraged to highlight in their public guidance the fact that a separate request under article 25
OECD Model Convention may be needed to remove double taxation. For reasons of efficiency, it is
recommended that taxpayers submit both requests in the same letter’.

As a follow-up to the EU JTPF’s report on secondary adjustments, the Commission issued on June
4, 2014 a communication in which it fully supported the conclusions and recommendations
included in that report.1192 It subsequently invited the Council to endorse the report and Member
States to implement the eleven recommendations in their domestic legislation/administrative
practices. On March 10, 2015 the Council endorsed the report, considering it as practical
guidance, and called on the Member States to implement its recommendations ‘as soon as
possible’. 1193 So far as is publically known, no Member State has yet implemented these
recommendations into their domestic legislation/administrative practices.1194

1189

Doc. JTPF/017/FINAL/2012/EN. See further doc. JTPF/021/REV1/2012/EN, par. 4 and doc. JTPF/005/2013/EN, par. 2.
See for a summary, Commission Communication doc. COM (2014) 315 final, par. 2.1 and Van Stappen 2014, p. 17-18.
1191
Doc. JTPF/017/FINAL/2012/EN, par. 22. Only Austria and Luxembourg considered that the EU Arbitration Convention covers
secondary adjustments as well.
1192
Commission Communication doc. COM (2014) 315 final, par. 3.
1193
Council conclusion 5967/15 FISC 14 ECOFIN 76 of March 16, 2015. See also Doc. JTPF/004/2015/EN, par. 3.
1194
The EU JTPF’s secretariat was asked whether they have any information as to whether Member States followed-up the
recommendations made by the EU JTPF in relation to secondary adjustments. In a response, the secretariat stated that it had not
received any information from Member States on this, but the actual implementation will be monitored after an appropriate period of
time.
1190
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10.3.4.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
10.3.4.4 Analysis
10.3.4.4.1 General considerations
The key question is whether the scope of application of the EU Arbitration Convention also
includes secondary adjustments; only then can the question how to apply the convention’s
procedures to those adjustments be answered. This section includes an analysis to answer these
questions. This section also examines the reports or discussions of the EU JTPF on these matters.
For the sake of clarity, the current state of play in international taxation as regards secondary
adjustment is discussed first.
10.3.4.4.2 State of play in international taxation
Article 9 OECD of the Model Convention only addresses primary and corresponding adjustments.
As regards secondary adjustments, paragraph 9 of the Commentary to article 9 only stipulates that
article 9(2) does not prohibit the imposition of secondary adjustments insofar as they are allowed
under states’ domestic legislation.1195 The Commentary does not provide a standard to be followed
by states when imposing secondary adjustments.1196 Paragraphs 4.66-4.76 OECD Transfer Pricing
Guidelines address secondary adjustments to a larger extent. However, these paragraphs only
discuss the occurrence of and difficulties faced in the imposition of secondary adjustments. This
encourages states to structure secondary adjustments in such a way that risk of double taxation
following from the imposition of such adjustments is minimalized.1197 During the period 20042007, the OECD studied in more detail the imposition of secondary adjustments in relation to
double tax conventions, as part of its project to improve dispute resolution procedures under the
mutual agreement procedure. In its 2004 report the OECD Joint Working Group on dispute
resolution observed that although the Commentary to article 9 of the OECD Model Convention
and the Transfer Pricing guidelines stipulate that article 9 does not specifically address secondary
adjustments, these adjustments are not totally outside of the framework of the OECD Model
Convention.1198 To this end, the working group decided to study in more detail the relationship
between secondary adjustments and the mutual agreement procedure.1199 This resulted in some
recommendations that states can use to eliminate double taxation arising from the imposition of
secondary adjustments. These recommendations are included in paragraph 4.6 of OECD’s Manual
on Effective Mutual Agreement Procedures (MEMAP).
In sum, although the OECD dealt with the matter substantially, practice amongst states still varies
from a rather strict application of secondary adjustments to non-imposition of such adjustments at
all.1200 Teixeira therefore correctly concluded that due to a lack of harmonized practices and
legislation on secondary adjustments, disagreements between states may arise on whether and
how to assess secondary transactions, possibly resulting in double taxation.1201 As the imposition
of secondary adjustments always follows the imposition of a primary adjustment, the imposition
of both types of adjustments may result in double taxation. Below it is discussed whether and, if
so to, what extent the scope of application of the EU Arbitration Convention also includes
secondary adjustments in addition to primary and corresponding adjustments.
1195
See also paragraph 4.69 of the OECD Transfer Pricing Guidelines. See further Teixeira 2009, p. 450 and 458-459; doc.
JTPF/018/2010/EN, par. 5; doc. JTPF/010/2012/EN, par. 9; and doc. JTPF/017/FINAL/2012/EN, par. 5.
1196
Also Bierlaagh, H.M.M. & Huibregtse, S.B., Comments on the OECD final report: Chapter IV: administrative approaches to
avoiding and resolving transfer pricing disputes and Chapter V: documentation, International Transfer Pricing Journal 1995/2, p. 25;
Cole, R.T. & Croker, J.E., Draft OECD Transfer Pricing Guidelines on administrative approaches to avoiding and resolving transfer
pricing disputes and documentation, Intertax 1995/6-7, p. 307; Levey, M.M. & Shapiro, L.W., OECD transfer pricing rules stress
dispute resolution methods, Journal of International Taxation July 1995, p. 304; and Symons, T, Sheer, J. & Thomas, H., Commentary
on OECD Transfer Pricing Guidelines, Tax Planning International Review 1995/11, p. 8.
1197
Paragraph 4.71 OECD Transfer Pricing Guidelines. See also doc. JTPF/010/2012/EN, par. 9 and doc. JTPF/017/FINAL/2012/EN,
par. 5. In a historical perspective, the 1994 draft of the OECD Transfer Pricing Guidelines encouraged states to avoid secondary
adjustments, as they ran the risk of creating double taxation. See also Symons, Sheer & Thomas 1995, p. 8.
1198
OECD, Improving the process for resolving international tax disputes, Paris, July 27, 2004, par. 111.
1199
Ibid Annex I, par. 4. See also OECD Report of January 30, 2007, par. 55.
1200
See Teixeira 2009, p. 449 and 451. Also doc. JTPF/015/2010, Annex, par. 2.1.
1201
Teixeira 2009, p. 471.
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10.3.4.4.3 Inclusion of secondary adjustments in the scope of application of the EU Arbitration
Convention
The responses to the EU JTPF’s questionnaires on secondary adjustments (discussed in section
10.3.4.2.1) shows that currently only eight Member States impose secondary adjustments
following a primary adjustment. At first sight this may not be a that high number, being
approximately only one-third of the Member States. However, given that these eight Member
States mandatorily impose these secondary adjustments and because those Member States are
involved in the majority of cases dealt with under the EU Arbitration Convention, it is submitted
that the imposition of secondary adjustments is a substantial issue closely connected with the
application of the convention.1202 Nevertheless, those eight Member States were quite explicit that
the convention’s scope of application does not include these adjustments.
Only Austria and Luxembourg considered the convention applicable to secondary adjustments.
The question is whether those two Member States are correct. In the literature most authors take
the view that the scope of application of the convention does not include secondary
adjustments.1203 ,1204 Only Hinnekens adopts a different position and argued that the convention’s
scope of application actually includes secondary adjustments, as these adjustments are part of the
process of restoring the position created by non-arm's length dealings.1205 It is submitted that the
positions held by most authors should be considered correct in that the EU Arbitration Convention
does not apply to secondary adjustments. Although the wording used in article 1(1) is ambiguous
as to whether the convention’s scope of application includes these adjustments, the convention’s
principal objective is to eliminate cases of double taxation by providing for the correct application
of the arm’s length principle.1206 In other words the convention’s scope of application only regards
the primary adjustment and also (if determined so) the corresponding adjustment. This is
reinforced by article 14 EU Arbitration Convention, which stipulates that for purposes of the
convention double taxation is considered eliminated if the profits are included in the computation
of the taxable profits in one Member State only, or the tax chargeable on those profits in one
Member State is reduced by an amount equal to the tax chargeable on these profits in the other
Member State. This sufficiently clarifies that the EU Arbitration Convention only deals with the
determination of the correct arm’s length price for the transaction under review and not with
supplementary transactions. Although with Hinnekens it is to be admitted that secondary
adjustments are closely connected with the primary adjustments, the language of article 1(1) EU
Arbitration Convention does not allow for the inclusion of these adjustments. This, however, does
not imply that there should not be some interplay between the EU Arbitration Convention and
these adjustments. This is further discussed below.

1202
On December 31, 2014, there were 1,280 cases pending under the EU Arbitration Convention. The eight Member States that
mandatorily impose secondary adjustments were involved in 688 of these cases. See doc. JTPF/008/2015/EN. See also the remark of
the EU JTPF’s chair that although a few Member States impose secondary adjustments, all Member States may be affected by it, if
relief for withholding taxes arising from these secondary adjustments is denied by the other Member State involved, see doc.
JTPF/015/2012/EN, par. 7.
1203
See also Schwarz 2001, par. 28-250; Joseph 2003, p. 47; and Teixeira 2009, p. 470. As regards the proposed Arbitration Directive,
the Economic & Social Committee argued that the term ‘double taxation’ as defined in that directive did not cover secondary
adjustments, and therefore suggested also including cases of double taxation arising from these adjustments. See Opinion Economic &
Social Committee of 1978 (C 18/78), par. 2.1.3. See also Waardenburg 1978, p. 146 and Andriesse 1991, p. 163.
1204
Schwarz mentioned that the non-coverage of these adjustments appears to follow from the Belgian, German, Italian and Portuguese
reservations on article 9(2) of the OECD Model Convention. See Schwarz 1991, p. 121. This concerned these Member States’
reservations on article 9(2) in 1990, when the EU Arbitration Convention was signed. Belgium (2000) Germany (2010), Italy (2010)
deleted their reservations thereafter. As far as can be ascertained, Portugal did not made a reservation to article 9(2). This position is
challenged, as it appears more likely that the limited experience with secondary adjustments, and the difficulty with the subject was the
reason why Member States left secondary adjustments out of the convention’s cope of application. Andriesse adopts a similar view and
noted that according to the Netherlands’ Ministry of Finance the non-application of the EU Arbitration Convention to secondary
adjustments follows from the fact that these are particularly complex and as such require a separate study. See Andriesse 1991, p. 170.
Additionally, Hafkenscheid & Hosman argued that since dividend withholding taxes and capital taxes are not included in article 2(2) of
the EU Arbitration Convention (Member States’ list of taxes to which the convention applies) that convention does not apply to
secondary adjustments. See Hafkenscheid & Hosman 1998, p. 118. It is submitted that this argument has merit.
1205
Hinnekens 1996/3, p. 296. In 1991 Hinnekens argued, differently, that disputes relating to double taxation arising from
recharacterization of transactions are not included in the convention’s scope of application. See also Hinnekens 1991, p. 306.
1206
See inter alia article 7(1) of the EU Arbitration Convention, which stipulates that the task of the advisory commission is to deliver
an opinion on the elimination of the double taxation in question.
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10.3.4.4.4 Recommendations provided for by the EU JTPF
As seen above, most Member States are of the opinion that the EU Arbitration Convention does
not apply to secondary adjustments. The eight Member States that do impose secondary
adjustments are nevertheless willing to discuss these adjustments in a mutual agreement procedure
under the applicable double tax convention. The work of the EU JTPF has provided valuable
insight as to what extent secondary adjustments are levied, and how Member States deal with
these adjustments in practice. The EU JTPF also provided several valuable recommendations to be
applied by Member States when imposing secondary adjustments. These recommendations,
however, do not provide practical guidance on how to deal with secondary adjustments if a mutual
agreement procedure has led to an outcome on the primary adjustment. This is important in light
of the convention, as the convention does not apply to these secondary adjustments, but the
outcome of its procedures does have an effect on them. For example, if the outcome of the
application of the convention is that the profit adjustment is to be (partially) made undone, this
may have an effect on the imposition (and the amount) of the secondary adjustment. Because of
the absence of guidance, the recommendations fail to provide a clear link between the procedures
of the EU Arbitration Convention (dealing with primary adjustments) and the mutual agreement
procedure under the applicable double tax convention (dealing with secondary adjustments, if
any). The sole link made is that secondary adjustments should be addressed in this procedure and
that Member States should clarify in their public guidance that in addition to a request under the
EU Arbitration Convention a separate request is necessary under the mutual agreement procedure
so as to eliminate double taxation arising from the imposition of these secondary adjustments.1207
The connection between the mutual agreement procedure under the applicable double tax
convention and the outcome of the application of the EU Arbitration Convention is absent (the
outcome of this application constitutes the basis for the mutual agreement procedure in respect of
secondary adjustments). It is submitted that practical guidance in this field is particularly
necessary now that the scope of application of the EU Arbitration Convention excludes secondary
adjustments and these adjustments as a consequence thereof have to be dealt with under the
applicable double tax convention. The absence of this practical guidance may, due to the different
application of secondary adjustments by the Member States, still lead to double taxation.
10.3.5 Evaluation
This section discussed in detail the application of the EU Arbitration Convention to primary,
corresponding and secondary adjustments. Section 10.3.1 gave an example when these
adjustments are imposed. Based on the analysis performed it is concluded that pursuant to articles
1(1) and 4(1)-(2) the EU Arbitration Convention applies to the imposition of primary adjustments.
In fact, it is the imposition of these adjustments that triggers the convention’s application.
However, articles 4(1) and (2) are not self-executing provisions, as primary adjustments always
have their legal basis in Member States’ domestic legislation. Apart from that, articles 1(1) and
4(1)-(2) are sufficiently descriptive as to when and whether primary adjustments are included in
the convention’s scope of application. For that reason, these provisions satisfy the principles of
clarity and simplicity, legal equality and legal certainty. This conclusion, however, does not apply
to article 5 of the convention, which includes procedural rules when Member States impose (or
intend to impose) a primary adjustment. The reasons are:
•

•

1207

Obligation to notify the taxpayer in due time of a (intended) profit adjustment: the words ‘in
due time’ have not been defined, which creates ambiguity as to the interpretation of this term.
Moreover, it is not specified how and by whom the taxpayer is to be informed of the
(intended) profit adjustment;
Non-compliance with the information obligation: the Member State that notifies the taxpayer
in due time of the intended profit adjustment is not prevented from imposing such adjustment.
However, because article 5 of the convention does not overrule Member States’ domestic
legislation on imposing a profit adjustment, non-compliance with this information obligation
does not lead to a prohibition for Member States to impose a profit adjustment. The second

Doc. JTPF/010/2012/EN, par. 27.
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•

sentence of article 5 therefore is a redundant and unnecessary provision, also because the
absence of a notification does not harm taxpayers in exercising his or her rights under the
convention; and
Taxpayer’s agreement with the profit adjustment: the third sentence of article 5 stipulates that
if the taxpayer, its associated enterprise(s) and/or the other Member State(s) involved agree
with the profit adjustment, the convention’s procedures do not apply. As this already follows
from such acceptance, this sentence is also redundant.

It is concluded that article 5 of the EU Arbitration Convention has no actual value, as its content is
ambiguous, it conflicts with the principle that Member States’ domestic legislation constitute the
basis for a profit adjustment, and only redundantly recalls what already follows from the nature of
the convention’s procedures. Although article 5 was incorporated so as to avoid that superfluous
cases being dealt with under the convention’s procedures, the wording used in the convention is
far too ambiguous. For that reason, the provision does not comply with the principles of clarity
and simplicity, legal equality and legal certainty.
The second aspect discussed concerns corresponding adjustments. The discussion on the correct
arm’s length principle under the convention is in fact a discussion on whether the other Member
State involved has to provide for such adjustment. Conclusively, the inclusion of corresponding
adjustments in the convention’s scope of application is sufficiently dealt with and therefore
complies with the principles of clarity and simplicity, legal equality and legal certainty.
Finally, the convention’s application to secondary adjustments was examined, and it was found
that the convention does not apply to secondary adjustments, as they concern supplementary
transactions to the primary adjustment, and the convention only applies to these primary
adjustments. This can be deduced from the convention’s provisions and therefore adheres to the
principle of clarity and simplicity. Nevertheless, excluding secondary adjustment does not lead to
a satisfactory solution, because in the current state of play the taxpayer has to file two requests: (i)
a request for the application of the EU Arbitration Convention in relation to the primary
adjustment, and (ii) a request for a mutual agreement procedure under the applicable double tax
convention in relation to the secondary adjustment (if possible). This is not solved by the EU
JTPF’s recommendation on how to deal with secondary adjustments in practice. These
recommendations only stipulate that if Member States are from a domestic law perspective
obliged to impose secondary adjustments, they are recommended to avoid double taxation by
either including these adjustments in a mutual agreement procedure under the applicable double
tax convention or by allowing a (tax-free) repatriation of funds insofar as the taxpayer had no
intention of avoiding withholding taxes. These recommendations do not provide for a coherent
solution, as they fail to make a clear link between the outcome of the EU Arbitration Convention
and the mutual agreement procedure conducted under the applicable double tax convention in
relation to the secondary adjustment. A coherent system is only possible if the convention’s
outcome constitutes the basis for the discussion on the secondary adjustment under the applicable
double tax convention (if possible). As this may in practice lead to different outcomes on the
elimination of double taxation for comparable cases, there is no respect for the principle of legal
equality. As it is also unclear how both procedures interact with each other, taxpayers face
uncertainty as to whether the double taxation incurred will be eliminated to the fullest extent. This
does not comply with the principle of legal certainty either. Finally, because the recommendations
in the 2013 report do not provide for a clear and workable rule, they fail to comply with the
principle of clarity and simplicity.
10.4 Application to situation of losses
10.4.1 Provision of the EU Arbitration Convention
Article 1(3) of the EU Arbitration Convention deals with the situation in which the taxpayer
and/or its associated enterprise(s) have suffered losses in the year to which the profit adjustment
relates. Paragraph 3 reads as follows:
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‘Paragraph 1 shall also apply where any of the enterprises concerned have made losses rather than
profits’.1208

10.4.2 Work conducted by the EU JTPF
The EU JTPF did not pay particular attention to this subject.
10.4.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
10.4.4 Analysis
Article 1(1) of the EU Arbitration Convention states that the convention applies in relation to
profits. The term ‘profits’ generally relates to positive results realized by a taxpayer and/or its
associated enterprise(s), but may also relate to financial years in which the taxpayer and/or its
associated enterprise(s) realized losses. These losses may occur due to economic circumstances,
such as the 2008 financial crisis, and are not per se tax-driven.1209 If a taxpayer is faced with a
profit adjustment and has also suffered losses, the imposition of the profit adjustment may not
always directly result in double taxation in terms of cash outflow, but may indirectly result in
double taxation via a reduction of the carry-forward losses.1210 Hence, a positive result in later
years would directly lead to double taxation (if the profit exceeds the carry-forward losses),
whereas without the profit adjustment these losses could be utilized to offset these profits. The
question arises to what extent article 1(3) of the convention provides for sufficient protection, and
also whether the language used in that paragraph is sufficiently descriptive, as it stipulates that the
convention only applies insofar any of the associated enterprises made losses. The term ‘any’ can
be interpreted – and is interpreted as such by some parties (further discussed below) – as meaning
that the convention only applies if one of the associated enterprises has suffered losses. On that
line of reasoning, if both associated enterprises suffered losses, the convention cannot be applied.
Nevertheless, there is a material impact if the convention would only apply to situations in which
one of the associated enterprises suffered losses. This can be illustrated as follows:
Italy imposes in year x a profit adjustment of 100 at the level of A SpA, an Italian resident. A SpA has,
prior to the profit adjustment, carry-forward losses of 100. B Ltd., resident in the United Kingdom and a
fully owned subsidiary of A Spa with whom the transaction under review was conducted, also incurred
losses of 100 in year x. On a consolidated level the taxable profit is -/- 100. This is profit of nil at the
level of A SpA (100 profit adjustment -/- 100 carry forward losses) and 100 loss at the level of B Ltd.

If the above example is translated to the convention, then the following would be the outcome in
case of non-application and application respectively:

1208
Article 1(1) of the EU Arbitration Convention stipulates that: ‘this Convention shall apply where, for the purposes of taxation,
profits which are included in the profits of an enterprise of a Contracting State are also included or are also likely to be included in the
profits of an enterprise of another Contracting State on the grounds that the principles set out in Article 4 and applied either directly
or in corresponding provisions of the law of the State concerned have not been observed’.
1209
See also paragraph 1.4 of the OECD Transfer Pricing Guidelines, which stipulates that conflicting governmental pressure relating
to customs valuations, anti-dumping duties and exchange / price controls may also be the cause of losses. Paragraph 1.70 OECD
Transfer Pricing Guidelines mentions as examples of non-tax related losses: (i) heavy start-up costs, (ii) unfavorable economic
conditions or (iii) inefficiencies. See for further examples also paragraph 5.4.5 of the UN Practice Manual on Transfer Pricing for
developing countries (2013 version).
1210
See for similar views in literature inter alia Peeters 1990, p. 2; Killius 1990, p. 446; Andriesse 1991, p. 172 and 172; Vermeend,
Kogels, & Mees 2002, p. 337; Runge 2002, p. 18; and Helminen 2012, par. 5.4.2.2. See also OECD, Transfer pricing, corresponding
adjustments and the mutual agreement procedure, Paris, November 24, 1982, par. 50. This paragraph stipulates that if both associated
enterprises suffer losses, there would be no question of double taxation, at least immediately. However, if the taxpayer has carryforward losses, the double taxation may arise in later years, although it may be difficult to foresee when precisely this double taxation
will arise.
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Non-application EU Arbitration Convention
A Spa: loss year 1:
-/- 100
B Ltd.: loss year 1:
-/- 100
-/- 200
Profit adjustment A Spa:
100
Consolidated net profit 1:
A Spa: profit year 2:
B Ltd.: profit year 2:
Consolidated net profit year 2:
Less: loss compensation B Ltd.:
Total net profit year 2:

-/- 100
0
200
200
-/- 100
100

Application EU Arbitration Convention
A Spa: loss year 1:
-/- 100
B Ltd.: loss year 1:
-/- 100
-/- 200
Profit adjustment A Spa:
100
Reduction profits B Ltd.:
-/- 100
Consolidated net profit 1:
-/- 200
A Spa: profit year 2:
0
B Ltd.: profit year 2:
200
Consolidated net profit year 2:
200
Less: loss compensation B Ltd.:
-/- 200
Total net profit year 2:
0

This example shows that the non-application of the convention to the situation in which both
associated enterprises suffered losses would leave the double taxation in existence. It is submitted
that this is not in line with the convention’s principal objective. The Netherlands State Secretary
of Finance, however, explicitly stated during parliamentary proceedings on the ratification of the
convention that where both associated enterprises occurred losses during one year no double
taxation would occur in that year and for that reason the convention would not apply.1211 He
suggested that the taxpayer may in a later year, in which he becomes profitable again, submit a
request for the application of the convention. Although the he did not challenge the view that the
reduction of loss-compensation for the group as a whole leads to double taxation if in later years
the group becomes profitable again, he nevertheless maintained his position that in the year of
profit correction itself there is no double taxation because both associated enterprises suffered
losses.1212 It is submitted that Van der Lande correctly argued that the position of the State
Secretary is based on a misinterpretation of the English and French language versions of article
1(3) of the EU Arbitration Convention, which were the working languages during the period the
convention was drafted and negotiated.1213 A clarification as to how to interpret the term ‘any’
thus has to be found in these working languages. Van der Lande argued that the terms ‘any’ and
‘une quelconque’ should be interpreted as ‘one’ or ‘both’.1214 Indeed, these language versions
support the view that the convention covers the situation in which both associated enterprises
suffered losses in the year the profit adjustment is imposed.1215 This is also in line with the
original intention of the provision, which can be found in article 1(3) of the proposed Arbitration
Directive, and which constitutes the foundation of the EU Arbitration Convention. This proposed
provision makes it plain that the directive also applied where:
‘(…) One or both of the associated enterprises or the permanent establishment have made losses
instead of profits’. [Emphasis added]

It is unclear why the drafters of the convention did not copy this provision. Most likely it was a
slip of the pen rather than a well thought-out decision.1216 Article 1(1) of the convention requires
for cases to become eligible under the convention’s procedures that profits included in the profits
of an enterprise of a Contracting State are also (likely to be) included in the profits of an enterprise
of another Contracting State. Thus it is sufficient for cases to become eligible under the
convention that the corrected arm’s length price is included in the taxable base of both associated
enterprises. The fact that one or both associated enterprises is (or are) loss making may not

1211
Dutch parliamentary document: Kamerstukken II 1991-1992 22 691 no. 3, p. 6; Kamerstukken II 1991-1992 22 691 no. 6, p. 2; and
Kamerstukken II 1991-1992 22 691 B, p. 3. The Council of State of the Netherlands held a different position and also considered it
likely that article 1(3) EU Arbitration Convention applies in case both associated enterprises suffered losses.
1212
Ibid.
1213
Van der Lande 1997, par. 1.1.7. The French working language reads: ‘(…) Le paragraphe 1 s'applique également lorsque une
quelconque des entreprises concernées ont subi des pertes plutôt que des bénéfices.’
1214
Ibid.
1215
See also Heyvaert 1997, p. 1862, Joseph 2003, p. 45; Meeus 2003, p. 111 and Perrou 2003, p. 283. Joseph noted that it is generally
accepted that the EU Arbitration Convention applies if both associated enterprises made losses.
1216
See also Wolfswinkel 1990, par. 3.1 and Hinnekens 1991, p. 296.
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prohibit the application of the EU Arbitration Convention.1217 Hinnekens has observed that the
non-application of the convention where both associated enterprises suffer losses does not
adequately reflect the intention and undertaking of the signatories states to the convention, which
is the elimination of double taxation in all cases of transfer pricing profit adjustments, irrespective
of the fact both associated enterprises suffered losses. Effectively, double taxation will then not
occur in the year of the profit adjustment, but in future years.1218 It is submitted that Hinnekens is
correct. The principal objective of the EU Arbitration Convention is to eliminate cases of double
taxation by finding for the correct arm’s length price for the case under review irrelevant of
whether at least one of the enterprises is profitable in the year the profit adjustment is imposed.
10.4.5 Evaluation
This section examined the application of the EU Arbitration Convention to losses, concluding that
in essence article 1(3) makes it sufficiently clear that the convention also applies to cases in which
one or both associated enterprises involved suffered losses. Nevertheless, ambiguity is created due
to the fact that the Netherlands interprets the term ‘any’ included in article 1(3) as meaning that
only one of the associated enterprises involved may have suffered losses. Based on a historical
analysis, the convention’s principal objective and the convention’s language versions when it was
drafted and negotiated, article 1(3) is to be interpreted in that it applies to situations in which one
or both associated enterprises suffered losses. This also can be deduced from article 1(1) of the
convention, which only requires, for cases to become eligible under the convention, that the same
profit be included in the taxable base of both associated enterprises. This regardless of whether
one or both involved associated enterprises are loss making. However, due to the different
positions taken, there is a risk of the convention not being uniformly applied. Not only does this
constitute a serious hindrance to the convention’s effectiveness, it also does not create a level
playing field for taxpayers that are – disregarding the loss situation – in comparable situations.
Clearly, this is not in line with the principle of legal equality. Further, due to the somewhat
ambiguous wording in article 1(3) EU Arbitration Convention (the term ‘any’), taxpayers may
face uncertainty as to whether their cases fall within the convention’s scope of application. This
does not meet the requirements of the principles of clarity and simplicity, and of legal certainty.
10.5 Tax principles
10.5.1 General considerations
The tax principles of the EU Arbitration Convention are incorporated in chapter II, section II,
more specifically in article 4. The heading of section II reads as follows:
‘Principles applying to the adjustment of profits of associated enterprises and to the attribution of
profits to permanent establishments’.

The first sentence of article 4 stipulates that:
‘The following principles shall be observed in the application of this Convention’.

These tax principles constitute the core of the convention, since cases only become eligible under
the convention’s procedure if the Member States involved take a different view on what can be
considered an arm’s length price for the transaction under review.1219 Hence the sole purpose of
the convention is to settle the dispute on what can be considered the correct arm’s length price for
the transaction under review. By arriving at this correct arm’s length price, Member States bring
the taxpayer’s profit in line with this pricing so as to arrive at the elimination of the double
taxation for the case concerned. In other words, it is the procedures of the convention that provide
1217

Hinnekens also arrived at this conclusion, although on other grounds. In his view, the profit adjustment is in case of losses also
based on the ground that the principles of article 4(1) of the convention have not been observed and therefore the situation that both
associated enterprises suffered losses should be included in the convention’s scope of application, see Hinnekens 1991, p. 296.
Hinnekens also alleged the different wording of the Arbitration Directive. See further also Züger 2002, p. 346 and 2003, p 272.
1218
Hinnekens 1992, p. 90 and 1996/3, p. 281.
1219
See also doc. JTPF/015/2010/EN, para. 46-48.
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for a decision on the actual elimination of double taxation, but the convention’s tax principles
constitute the foundation on which this elimination is to be based: the arm’s length principle is to
be applied to dealings between associated enterprises (article 4(1)) and the principle for the
attribution of profits to permanent establishments (article 4(2)).1220
10.5.2 Arm’s length principle
10.5.2.1 Provision of the EU Arbitration Convention
The principle for dealings between associated enterprises is laid down in article 4(1) of the
convention, which reads as follows:
‘(…) And in either case conditions are made or imposed between the two enterprises in their
commercial or financial relations which differ from those which would be made between
independent enterprises, then any profits which would, but for those conditions, have accrued to
one of the enterprises, but, by reason of those conditions, have not so accrued, may be included in
the profits of that enterprise and taxed accordingly’.

This provision has its origin in article 4(1) of the 1978 Netherlands’ proposal for a multilateral
arbitration convention and is an exact copy of the principle laid down in article 9(1) of the OECD
Model Convention, which is generally considered as defining the arm’s length principle.1221
10.5.2.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject in detail, but agreed on a provision how the arm’s length
principle should be applied in practice, which is incorporated in paragraph 6(a) of the Code of
Conduct.
10.5.2.3 Provision of the Code of Conduct
Paragraph 6(a) Code of Conduct stipulates how the arm’s length principle should be applied in
practice. This provision reads:
‘The arm's length principle will be applied, as advocated by the OECD, without regard to the
immediate tax consequences for any particular Member State’.

1220
It may be argued that it is superfluous to include a separate provision for the attribution of profits to permanent establishments now
that pursuant to article 1(2) of the EU Arbitration Convention a permanent establishment is deemed to be an enterprise of a Member
State in which it is situated. On that line of reasoning article 4(1) of the convention also governs the profit allocation to permanent
establishments, see Farmer & Lyal 1994, p. 303. It is submitted that their view is incorrect, as a separate provision for the attribution of
profits to permanent establishments is necessary. The reason is that article 1(2) is only included in the EU Arbitration Convention so as
to clarify that permanent establishments have stand-alone access to the convention’s procedures, as generally they do not qualify as
residents for tax treaty purposes. In other words, by the inclusion of article 1(2) it is made clear that the scope of application of the
convention includes dealings between an enterprise of a Member State and its permanent establishment situated in another Member
State. This sole fact, however, does not make the arm’s- length principle as laid down in article 4(1) directly applicable in respect of
determining the attribution of profits to permanent establishments. See also Kofler & van Thiel 2011, p. 332. In addition, this sole fact
also does not clarify on the basis of which principles profits are to be attributed to permanent establishments. These attributions have
difficulties of their own; because article 4(1) starts from real dealings between associated enterprises and such dealings are missing in
case of permanent establishments. For that reason, it is concluded that the drafters of the EU Arbitration Convention correctly included
article 4(2) in the convention. This was different for the proposed Arbitration Directive, as article 1(2-a) of that directive explicitly
stipulated that transactions between an enterprise and its permanent establishment situated in another Member State are deemed to be a
transaction between associated enterprises. The arm’s-length principle was by fiction directly applicable to these transactions and as
such there was no need to include a separate provision as regards the attribution of profits to permanent establishments. As such a
provision is missing in the convention, a provision like article 4(2) needs to be included.
1221
See Council Note R/856/78 (213) of April 13, 1978. See paragraph 1 of the Commentary to article 9 of the OECD Model
Convention, which stipulates that article 9 includes an authoritative statement of the arm’s length principle. This principle has its origin
in article 5 of the 1933 Report of the League of Nations Model Convention and reads as follows: ‘when an enterprise of one
Contracting State has a dominant participation in the management or capital of an enterprise of another Contracting State, or when
both enterprises are owned or controlled by the same interest, and as a result of such situation there exist, in their commercial or
financial relations, conditions different from those which would have been made between independent enterprises, any items of profit
or loss which has been, in this manner, diverted to the other enterprise, shall be entered in the accounts of such former enterprise,
subject to the rights of appeal allowed under the law of the State of such enterprise’. See Report to the council on the work of the
fourth Session of the Committee, Summary of Decisions, Fiscal Committee League of Nations, Geneva, June 26, 1933 and Report to
the council on the work of the fifth Session of the Committee, Summary of Decisions, Fiscal Committee League of Nations, Geneva,
June 17, 1935. The text of article 9(1) of the OECD Model Convention is quite similar to the text used in the League of Nations Model
Convention and only has been rephrased textually, not materially.
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10.5.2.4 Analysis
An analysis of the text of article 4(1) of the EU Arbitration Convention brings the conclusion
forward that it does not properly define the arm’s length principle. Hence it only provides Member
States a right of correction if they consider that associated enterprises have agreed in their
commercial and/or financial relations with each other conditions that differ from the conditions
that independent enterprises would agree on in similar commercial and/or financial relations.1222 It
is submitted, however, that this very right of profit correction does not clarify how to apply the
arm’s length principle or how to arrive at the correct arm’s length price in an individual case. So
the convention fails to address how to apply the arm’s length principle in practice.1223 As the
answer to these questions is precisely the dispute between the Member States involved and thus
subject of discussion during the mutual agreement procedure and possibly the arbitration
procedure, there is a need to have a proper rule in force how to arrive at the correct arm’s length
price. If no common guidelines are available to be applied in respect of the EU Arbitration
Convention, the Member States will still adhere to their own method to determine the arm’s length
price, which is exactly the cause of the dispute.1224 More importantly, if a case is eventually
referred to the arbitration procedure, the advisory commission also lacks guidance how to arrive at
the correct arm’s length price.
Paragraph 6(a) of the Code of Conduct provides a solution to these problems, in the form of a
common ground for determining the arm’s length price, and thus for interpreting the arm’s length
principle. Based on the wording used in paragraph 6(a), the arm’s length principle as advocated by
the OECD is leading in respect of the EU Arbitration Convention.1225 This is logical from both a
theoretical and a practical perspective: the OECD has developed a widely-accepted and widelyused set of rules as to how to apply the arm’s length principle, and within the EU there is no other
common standard available that could be applied. Nevertheless, as a point of criticism, paragraph
6(a) of the Code of Conduct does not specify whether only the competent authorities or also the
advisory commission should adhere to the views of the OECD. Further, it has not been specified
to which OECD viewpoints, documents or guidelines it refers. In fact, it only stipulates in a
general fashion that the arm’s length principle is to be applied as advocated by the OECD. This
may be interpreted as meaning all OECD documents, regulations, guidelines, etc. that define the
arm’s length principle. It is submitted, however, that this is a too wide an interpretation. The
OECD has defined the arm’s length principle – as well as the methods for determining the correct
arm’s length price in a specific situation – in article 9 of the OECD Model Convention and its
annexed Commentary, as well as in the OECD Transfer Pricing Guidelines.1226 It are particularly
these Transfer Pricing Guidelines that include international agreed principles, methods and
1222

See also paragraph 1.3 of the OECD Transfer Pricing Guidelines. See further Reuvers 1978, p. 29.
See also Rodriguez 2003, par. 37 and Helminen 2012, par. 5.4.3. It may be argued that as article 4(1) of the convention is an exact
copy of article 9(1) of the OECD Model Convention, it also constitutes this arm’s length principle, since in the literature the general
view is that article 9(1) of the OECD Model Convention constitutes this principle. See also Editorial Weekblad Fiscaal Recht
1991/1050, stipulating that the EU Arbitration Convention applies to those situations in which two Member States disagree on the
correct application of the arm’s length principle. See Glahe, M., Transfer pricing and EU fundamental freedoms, EC Tax Review
2013/5, p. 222. Although this is true, it still leaves open the second question how to arrive at the arm’s length price in a certain situation
and which guidelines are to be applied to arrive at the correct arm’s length price.
1224
A simple reference in the EU Arbitration Convention to the double tax conventions between Member States would not be
sufficient, since not all Member States entered into double tax conventions with each other and moreover, these double tax conventions
also not provide for a uniform standard, as they only include a provision similar to article 9(1) OECD Model Convention
1225
Prior to the adoption of the Code of Conduct, several authors already arrived at a similar conclusion. For example, Hinnekens who
correctly argued that the equal wording in the EU Arbitration Convention and the OECD Model Convention permits interpreting the
tax principles of the EU Arbitration Convention on the basis of article 9(1) OECD Model Convention, see Hinnekens 1996/3, p. 288,
1996/10, p. 350-351, 1998/4, p. 251 and 2010, p. 110. Hinnekens remarked that the sole reason why the EU Arbitration Convention
does not refer to article 9(1) of the OECD Model Convention is because not all Member States had entered into double tax conventions
with each other. See further van der Lande 1997, par. 4.4.1; Schwarz 2001, par. 28-150 and 2002, p. 410; Joseph 2003, p. 46; Meeus
2003, p. 103; Nilausen 2003, p. 150 Velthuizen 2003, p. 171; Helminen 2003, p. 19; and Terra & Wattel 2008, p. 278.
1226
The OECD published the first version of the Transfer Pricing Guidelines in 1979. A completely revised version was adopted by the
OECD Committee on Fiscal Affairs on June 27, 1995 and was published on July 13, 1995. These guidelines have been supplemented
several times, most recently on July 22, 2010. Although these guidelines only provide for voluntary principles and standards in the
transfer pricing area, they nevertheless serve as the international standard for applying the arm’s length principle in international
taxation. Liaugminaite has stressed that despite its voluntary principles, the guidelines represent a consensus amongst OECD Member
States that is reflected in domestic transfer pricing regulation by OECD Member States as well as associate members and third states,
see Liaugminaite 2010, p. 114.
1223
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guidelines to arrive at an arm’s length price for transactions between associated enterprises.1227
Further, the Transfer Pricing Guidelines include the practical application of the accepted methods
to arrive at the arm’s length price for a specific transaction. It is thus the Transfer Pricing
Guidelines that constitute the foundation for determining the arm’s length price.1228 Consequently,
paragraph 6(a) of the Code of Conduct should be interpreted as meaning that the arm’s length
principle as advocated by the OECD is the elaboration of the arm’s length principle in article 9 of
the OECD Model Convention and its Commentary as well as the OECD Transfer Pricing
Guidelines. Hence it is submitted that these documents are to be considered authorities for the
application of the EU Arbitration Convention. This, however, has not been sufficiently defined in
paragraph 6(a) of the Code of Conduct. Conclusively, this provision remains ambiguous as to
which OECD guidance is referred to and may therefore be subject of disputes amongst Member
States.
The last part of paragraph 6(a) of the Code of Conduct stipulates that the OECD standards are to
be applied regardless of the immediate tax consequences for any particular Member State. In other
words, for purposes of the EU Arbitration Convention the OECD standard prevails over Member
States’ domestic legislation. This is somewhat remarkable for an Member State that is not an
OECD Member State or did not incorporate the OECD standard into its domestic legislation, as
this Member State’s domestic legislation is now overruled by paragraph 6(a) of the Code of
Conduct as regards the application of the EU Arbitration Convention.1229 It can be questioned
whether Member States’ domestic legislation is actually overruled by paragraph 6(a) of the Code
of Conduct, as the latter is only a political commitment between the Member States and as such
was not subject to parliamentary approval. Whatever the merits of that point are, so far no
Member State has objected to paragraph 6(a) and most have declared that they have incorporated
the Code of Conduct into their domestic legislation and/or administrative practices.1230 By doing
so, the Member States also incorporated the OECD standards into their domestic
legislation/administrative practices.
10.5.3 Profit attribution to permanent establishments
10.5.3.1 Provision of the EU Arbitration Convention
The principle for attribution of profits is incorporated in article 4(2) of the EU Arbitration
Convention, which concerns the fictitious dealings between an enterprise and its permanent
establishment. Article 4(2) stipulates that:
‘Where an enterprise of a Contracting State carries on business in another Contracting State
through a permanent establishment situated therein, there shall be attributed to that permanent
establishment the profits which it might be expected to make if it were a distinct and separate
enterprise engaged in the same or similar activities under the same or similar conditions and
dealing wholly independently with the enterprise of which it is a permanent establishment’.

This provision is a copy of the principle laid down in article 7(2) of the OECD Model
Convention.1231 The 1978 Netherlands’ proposal for a multilateral convention did not include such
provision.

1227
See also paragraph 1 of the Commentary to article 9 of the OECD Model Convention, which stipulates that the OECD Transfer
Pricing Guidelines provide guidelines for the application of the arm's length principle. See further Visser 2006, par. 1.
1228
Business representatives within the EU JTPF took a similar view and argued that the reference to the OECD in paragraph 6(a) of
the Code of Conduct could only be understood as a reference to the explanation on the application of the arm’s length principle
provided in the OECD Transfer Pricing Guidelines, see doc. JTPF/015/2010/EN, par. 51.
1229
Currently, Bulgaria, Croatia, Cyprus, Latvia, Lithuania, Malta and Romania are not OECD Member States.
1230
The Code of Conduct is currently only incorporated into domestic legislation in Hungary, Malta, the Netherlands and Spain. See
Annex I.
1231
The texts of both provisions are slightly different, but not to a material degree. Article 7(2) of the OECD Model Convention
provides: ‘(…) where an enterprise of a Contracting State carries on business in the other Contracting State through a permanent
establishment situated therein, there shall in each Contracting State be attributed to that permanent establishment the profits which it
might be expected to make if it were a distinct and separate enterprise engaged in the same or similar activities under the same or
similar conditions and dealing wholly independently with the enterprise of which it is a permanent establishment’. [Differences
underlined]
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10.5.3.2 Work conducted by the EU JTPF
10.5.3.2.1 General considerations
With the 2010 update of its Model Convention, the OECD finished a complete revision of article
7 OECD of the Model Convention and its annexed Commentary.1232 The EU JTPF recognized that
in the future (judicial) problems might arise due to different interpretations of (the old and new)
article 7(2) of the OECD Model Convention in connection with article 4(2) of the EU Arbitration
Convention. For that reason, the EU JTPF agreed to examine the relation between the updated and
largely amended article 7 of the OECD Model Convention and article 4(2) EU Arbitration
Convention as part of its 2011-2015 working program.1233 In order to provide more clarity on this
subject, the Belgian representative within the EU JTPF submitted a report on the interaction of
article 4(2) with the business profits article in double tax conventions between Member States.1234
The forum agreed that before proceeding with the discussion on the Belgian report and the
suggestions made, it would first review the impact of the new article 7 of the OECD Model
Convention on article 4(2) of the EU Arbitration Convention.1235 The report of the Belgian
representative and subsequent deliberations within the EU JTPF are discussed below.
10.5.3.2.2 Report on the interaction between article 4(2) EU Arbitration Convention and the
equivalent of article 7 OECD Model Convention as included in the double tax conventions
between Member States
On January 11, 2011 the Belgian representative within the EU JTPF submitted a report on the
interaction between article 7 OECD Model Convention, as included in the double tax conventions
between Member States, and its equivalent incorporated in article 4(2) EU Arbitration
Convention.1236 The report begins with the statement that elimination of double taxation arising
from disputes on the correct attribution of profits to permanent establishments can only be fully
achieved under the EU Arbitration Convention if both the Member States and the advisory
commission can rely on a common interpretation of the arm’s length principle for such
attribution. 1237 The report concluded that currently the EU Arbitration Convention lacks
substantive rules on how to arrive at a correct profit attribution to permanent establishments in
each specific case. The only rules available are Member States’ domestic legislation and the
relevant provision of the double tax convention between Member States (if any). According to the
report, this may cause uncertainties and disputes, as both Member States’ domestic legislation as
well as the provisions included in these double tax conventions diverge on many points.1238 The
report notes that the Commentary to article 7 of the OECD Model Convention is considered of
great assistance for the application and interpretation of the rules for attributing profits to
permanent establishments. As the Commentary to article 7 has been approved by OECD Member
States, it has become part of the international legal order. For that reason the report concluded that
Member States should follow that Commentary so as to comply with the provisions of article 4(2)

1232

Following the outcome of action 7 of OECD’s BEPS project, article 5 of the OECD Model Convention – defining the term
‘permanent establishment’ – and its Annexed Commentary is amended. See OECD, Preventing the artificial avoidance of permanent
establishments status: Action 7 – Final report, Paris, October 5, 2015. With respect to the effect of these amendments on article 7 of
the OECD Model Convention and its annexed Commentary, it is in paragraph 19 of that report stressed that they do not require
substantive amendments to the existing rules and guidance concerning the attribution of profits to permanent establishments, but that
there is nevertheless a need for additional guidance on how the rules of article 7 apply to the amendments of article 5 of the OECD
Model Convention. The same applies to other action items of the BEPS project relating to transfer pricing. In paragraph 20 of the
report, the OECD announces that it will follow-up the work on the additional guidance, which results are expected by the end of 2016.
This outcome is for that reason not further discussed in this study.
1233
See doc. JTPF/017/2010/EN, par. 5 and doc. JTPF/018/2010/EN, par. 5. See also doc. JTPF/020/2012/EN, p. 4-5.
1234
Doc. JTPF/006/BACK/2011/EN), January 2011.
1235
Doc. JTPF/005/2013/EN, p. 6-7; and doc. JTPF/011/REV2/2013/EN, par. 41. See further doc. JTPF/015/2011/EN, par. 6 and doc.
JTPF/002/2013/EN, par. B.6. See for the viewpoint of the business representatives doc. JTPF/001/2014/EN, p. 15.
1236
Belgian contribution on the interaction between article 4(2) of the Arbitration Convention and article 7 of DTAs concluded
between Member States (JTPF/006/BACK/2011/EN), January 2011.
1237
Ibid p. 4.
1238
For example, article 4 of the rather old double tax convention between Austria and Sweden (1959) includes a completely different
provision as regards the profit attribution to permanent establishments in comparison to more recent double tax conventions which
generally follow article 7 of the OECD Model Convention as it read prior to the update in 2010.
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of the EU Arbitration Convention.1239 To this end, the report suggested the following three
options:1240
•

Option (i): agreeing that article 4(2) of the EU Arbitration Convention is to be interpreted
according to an equivalent provision incorporated in the double tax convention between
those Member States. Consequently, Member States, as well as the advisory commission
should take into consideration the Commentary on article 7 of the OECD Model Convention
(including observations/ reservations by Member States in respect thereof) that corresponds
to the equivalent provision incorporated in the applicable double tax conventions between
Member States, i.e.:
-

•

•

Double tax conventions that copied article 7 OECD Model Convention as it read prior
to its update in 2010: follow the Commentary as it read prior to that update;
Double tax conventions that copied article 7 OECD Model Convention as it reads as of
2010: follow the updated Commentary accordingly, even if the equivalent provision is
no longer equal to article 4(2) of the EU Arbitration Convention;1241 and
No double tax convention in force between Member States: follow the 2010 version of
article 7 of the OECD Model Convention and annexed Commentary;

Option (ii): agreeing that article 4(2) EU Arbitration Convention should be interpreted
according to the principles incorporated in article 7 of the OECD Model Convention and its
annexed Commentary as it reads after its update in 2010; and 1242
Option (iii): replacing article 4(2) of the EU Arbitration Convention with a provision equal
to article 7(2) of the OECD Model Convention as it reads after the update in 2010.
Additionally, it could be stated that the Commentary to article 7 of the OECD Model
Convention (2010 version) is to be used to interpret the newly drafted article 4(2) of the EU
Arbitration Convention, thus adhering to the ambulatory interpretation rule.

The report subsequently discusses the pros and cons of each option.1243 As regards option (i), the
report explains that this option reconciles those rules governing the attribution of profits to
permanent establishments under double tax conventions between Member States and the EU
Arbitration Convention, and as such aligns with the rule laid down in article 3(2) of the latter.
However, the report acknowledges that this option has practical problems, since there are different
rules available under the EU Arbitration Convention to attribute profits to permanent
establishments, depending on the applicable double tax convention between the Member States
concerned. Not only would make this the actual attribution of profits more complicated, it would
also give rise to mismatches. 1244 Further, as regards option (ii), the report stressed that its
advantages lie in the fact that it would provide for an uniform application of article 4(2) of the EU
Arbitration Convention. Nevertheless, the possible disadvantage of that option is that taxpayers
could contest the legal validity of the option chosen, as the equivalent of article 7 of the OECD
Model Convention (prior to its update in 2010) included in the applicable double tax convention is
different from article 4(2) of the EU Arbitration Convention. Finally, as regards option (iii), the
report states that this option provides more certainty as to which rules govern the attribution of
1239
See also Burgers, I.J.J., The OECD is not alone in the world, there is Europe: plea for an EU directive on the attribution of profits
to permanent establishments in: Liber Amoricum Jacques Malherbe, Bruylant 2006, p. 135.
1240
Doc. JTPF/006/BACK/2011/EN, p. 5-7.
1241
Insofar as the applicable double tax convention contains a provision equal to article 7 of the UN Model Convention, option I
suggests that article 4(2) of the EU Arbitration Convention is to be interpreted pursuant to that article as it reads after its update in
2011.
1242
The report included the argument that since pursuant to article 1(2) EU Arbitration Convention a permanent establishment is
deemed to be an enterprise for purposes of the convention, the text of article 4(2) appears large enough to cover all rules provided for
in the OECD Report: Attribution of Profits to Permanent establishments of July 22, 2010 (including the 2010 update of the
Commentary to article 7 OECD Model Convention). The justification for this option would be that Member States intentionally
included article 4(2) EU Arbitration Convention, thereby providing for an autonomous rule for the attribution of profits to permanent
establishments, such without referring to corresponding rules included in article 7 or 9 of the applicable double tax conventions
between Member States. The report therefore concluded that a separate provision for applying the rules for attributing profits to
permanent establishments was needed.
1243
Doc. JTPF/006/BACK/2011/EN, p. 5-7.
1244
Doc. JTPF/006/BACK/2011/EN, p. 5.
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profits to permanent establishments under the EU Arbitration Convention. However, the downside
of this option is that its incorporation would require an amendment of the EU Arbitration
Convention. As such amendment is subject to ratification by each Member State, there is a risk of
a lengthy process before the amendment would take effect. The report noted that implementation
of option (iii) is outside the EU JTPF’s mandate.
10.5.3.2.3 Follow-up to the Belgian report
10.5.3.2.3.1 Deciding on the preferred option
During 2013 and 2014 the EU JTPF discussed the report and its three suggested options. To have
a clear view on which options the forum members could agree, the EU JTPF’s secretariat
requested them to state which options they preferred.1245 Only 15 Member States, however,
responded to this request.1246 Bulgaria, Croatia, Finland, Ireland, Lithuania (implicit), Poland, the
Slovak Republic, Slovenia, Spain, Sweden and the United Kingdom favored option (i). Only
Cyprus favored option (ii), because in its view only that option provided for an uniform
application of article 4(2) of the EU Arbitration Convention among the Member States.1247
Denmark, Estonia and Greece did not express a specific preference for one of the three options,
and Greece stated that the implications of the new article 7 of the OECD Model Convention
should be studied further. Further, Denmark and the United Kingdom expressly stated that option
(iii) was outside EU JTPF’s mandate. The business representatives within the EU JTPF stressed
that article 4(2) was incorporated in the convention to bridge differences between the provisions
of double tax conventions between Member States, and to cover those situations in which no
double tax convention was in existence between the disputing Member States. 1248 Those
representatives argued that in order to achieve fully the aim and purpose of the EU Arbitration
Convention, there should be an uniform interpretation of the rules for attributing profits to
permanent establishments. They thereby did not prefer option (i), because they felt it did not lead
to an effective and uniform way of eliminating double taxation for disputes on the correct
attribution of profits to permanent establishments. In their view this would only possible under
option (iii), which, however, faced political objections, as it would require an amendment to the
EU Arbitration Convention. For that reason the business representatives considered option (ii) as
the most feasible option, which could be addressed in the Code of Conduct.
10.5.3.2.3.2 Working towards a common approach
Based on the input received, the EU JTPF’s secretariat suggested adopting a provision in the Code
of Conduct providing that article 4(2) of the EU Arbitration Convention should be applied and
interpreted on the basis of the most recent version of article 7 OECD Model Convention and its
annex Commentary.1249 This basic rule should, however, not apply if:
•
•

Member States have made a reservation to using the most recent version of article 7 OECD
Model Convention in the Commentary to this article1250 ; or
The applicable double tax convention between the Member States concerned has a different
wording from the most recent version of article 7 of the OECD Model Convention. In that
situation, article 4(2) of the EU Arbitration Convention is to be interpreted and applied
pursuant to the relevant Commentary to article 7 of the OECD Model Convention (i.e. the pre2008 version).

In a reaction, not all Member States supported the explicit reference to the most recent version of
article 7 OECD Model Convention.1251 Spain, for example, stated that it could be inconsistent to
1245

Doc. JTPF/011/REV2/2013/EN, p. 20. See also doc. JTPF/003/2014/EN, par. 4, sub 12.
The Member States that did not respond are: Austria, Belgium, Cyprus, the Czech Republic, France, Germany, Hungary, Italy,
Latvia, Luxembourg, Malta, the Netherlands, Portugal and Romania. See inter alia doc. JTPF/004/2014/EN, par. 2.4.
1247
Doc. JTPF/005/REV1/2014/EN; and doc. JTPF/001/2014/EN.
1248
Doc. JTPF/005/REV1/2014/EN, p. 21-25 and doc. JTPF/004/2014/EN, par. 2.4. See also Hinnekens 2010, p. 110.
1249
Doc. JTPF/004/2014/EN, par. 10-12 and doc. JTPF/009/2014/EN, par. 4.2.4.
1250
This is the case for Greece, the Slovak Republic, Portugal, Bulgaria, Latvia and Romania, which reserved the right to include the
pre-2010 version of article 7 of the OECD Model Convention in its double tax conventions. See paragraphs 96-97 of the Commentary
respectively paragraph 1 of the Commentary of non-members to article 7 of the OECD Model Convention.
1251
Doc. JTPF/015/2014/EN, par. 4.2.4 under France, Italy and Spain. See also doc. JTPF/004/2015/EN, par. 4.2.4.
1246
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use the most recent version of article 7 OECD Model Convention if it were not part of a Member
State’s tax treaty policy to include this most recent version in its double tax conventions. Italy
shared Spain’s view. Further, France opined that if there were a double tax convention in
existence between the Member States concerned, article 4(2) of the EU Arbitration Convention
should be applied and interpreted on the basis of the equivalent of article 7 of the OECD Model
Convention included in that particular double tax convention. In France’s view, the explicit
reference to the most recent version of article 7 OECD Model Convention should be less explicit.
For this reason, the French representative suggested adding to the suggested provision the words:
‘in the spirit of’ and ‘as far as possible’.1252 After extensive discussions, the EU JTPF agreed by
consensus with the proposed provision by EU JTPF’s secretariat with the addition of the French
representative’s (‘in the spirit of’). This agreement is reflected in paragraph 6(b) of the Code of
Conduct, which is further discussed in section 10.5.3.3 below.
The EU JTPF also discussed how to proceed in case no double tax convention is in existence
between the Member States involved in a specific case. As a solution, the EU JTPF’s secretariat
suggested that the competent authorities concerned should mutually agree on a common approach.
If they failed to reach such agreement, article 4(2) of the EU Arbitration Convention should be
applied and interpreted on the basis of the 2008 version of article 7 of the OECD Model
Convention and its annexed Commentary. After discussion, the forum agreed with the proposed
solution.1253 This agreement is reflected in paragraph 6(b) of the Code of Conduct and is also
further discussed in section 10.5.3.3 below.
Another provision suggested by the EU JTPF’s secretariat relates to the attribution of profits to
permanent establishments in triangular cases and reads:1254
‘In cases where more than two Member States are involved in a dispute which is addressed under
the Arbitration Convention, and the relevant Double Taxation Conventions between these Member
States contain different versions of Article 7 of the OECD Model Tax Convention (and this
difference matters for solving the dispute), Article 4(2) should insofar have the meaning as
advocated by the OECD in the most recent version of the OECD Model Tax Convention and the
most recent commentary to it’.

The EU JTPF did, however, not to discuss this latter option further, and as a result, nothing on this
point was included in the Code of Conduct.
10.5.3.3 Provision of the Code of Conduct
Paragraph 6.1(b) of the Code of Conduct includes the following provision on the attribution of
profits to permanent establishments:
‘Article 4(2) of the Arbitration Convention should be interpreted in the spirit of the most recent
version of Article 7 of the OECD Model Tax Convention on Income and on Capital and the relevant
Commentary. This will not apply in cases where the bilateral Double Taxation Convention between
the Member States involved has a different wording. In cases where Member States have concluded
bilateral Double Taxation Conventions, Article 4(2) should have the same meaning as the relevant
Article on attributing profits to permanent establishments in the applicable Double Taxation
Conventions, taking into account the OECD commentary on the provisions included in the Double
Taxation Convention. In cases where there is no bilateral Double Taxation Convention between the
Member States involved, the competent authorities should seek to reach an agreement on a
common approach in the first phase of the procedure under the Arbitration Convention. If the
1252

Doc. JTPF/002/2015/EN, February 2015 version, par. 2.4.
Initially, France, Italy and Spain raised some concerns about this suggestion. France agreed in essence to the solution proposed, but
stressed that there should not be adherence to the most recent version of article 7 of the OECD Model Convention, as this convention
and its annexed Commentary are only one of the elements to be taken into consideration. Further, Spain argued that adherence to the
most recent version of article 7 would cause uncertainty for taxpayers, as they did not take into account this version when preparing
and filing their tax returns.
1254
Doc. JTPF/004/2014/EN, par. 2.4 and doc. JTPF/002/2015/EN, par. 2.5
1253
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Member States fail to reach an agreement, the interpretation of Article 7 in the Commentary of the
July 2008 version of the OECD Model Tax Convention should apply’.

Denmark and France made a reservation as to the last sentence of paragraph 6(b) of the Code of
Conduct, as they could not agree with the solution that if no agreement could be reached, the 2008
version of article 7 OECD Model Convention should apply.
10.5.3.4 Analysis
10.5.3.4.1 General considerations
The principle incorporated in article 4(2) of the EU Arbitration Convention implies that profits are
to be attributed to permanent establishments based on the assumption that it is a deemed distinct
and separate enterprise engaged in the same/similar activities under the same/similar conditions,
thereby dealing wholly independently from the enterprise of which it part. As said, article 4(2) is a
copy of article 7(2) of the OECD Model Convention as it read under the 1977 version. The first
question that arises is whether only this paragraph or also the other provisions of article 7 of the
OECD Model Convention are important when interpreting article 4(2) of the EU Arbitration
Convention. Some authors stressed that because article 4(2) failed to copy the other paragraphs of
article 7 (as it read prior to 2010) it is uncertain whether those rules apply in respect of the EU
Arbitration Convention.1255 Hinnekens took an explicit view and argued that – prior to the update
of article 7 of the OECD Model Convention – the other paragraphs of article 7 also can be applied
for interpreting article 4(2), but only insofar as those paragraphs clarify the arm’s length principle
expressed in article 7(2).1256 Hinnekens cited as reasons for this conclusion that those paragraphs
have an impact on the application rule laid down in article 7(2) and therefore also have an impact
on article 4(2) of the EU Arbitration Convention. Hinnekens’ view is thus based on the
assumption that the provisions of article 7 of the OECD Model Convention (and its annexed
Commentary) can be directly applied for the interpretation of article 4(2) of the EU Arbitration
Convention. It is respectfully submitted that this assumption is incorrect. Although article 4(2)
indeed incorporates the text of article 7(2) as it read prior to its update in 2010, this is not on its
own sufficient to conclude that the other paragraphs of article 7 of the OECD Model Convention
(and more importantly the relevant parts of its annexed Commentary) can be directly applied to
the EU Arbitration Convention. This view is reinforced by the fact that for the application of the
arm’s length principle, as incorporated in article 4(1) of the EU Arbitration Convention, the
Commentary to article 9 of the OECD Model Convention or the OECD Transfer Pricing
Guidelines could also not be applied directly: it needed to be specifically addressed in the Code of
Conduct. Further, it appears that article 7(3) of the OECD Model Convention was deliberately not
copied into the EU Arbitration Convention: the reference to this paragraph is missing in article
4(2) of this convention, whereas it was included in article 7(2) of the OECD Model Convention
prior to its update in 2010. Nevertheless, this observation does not imply that the views put
forward by the OECD on the profit attribution to permanent establishments cannot serve as a
valuable source for Member States and/or the advisory commission as a basis for a mutual
agreement or an opinion respectively. In fact, such guidance is to be welcomed, as article 4(2) of
the EU Arbitration Convention only incorporates the principle upon which Member States’
competent authorities and/or the advisory commission should decide how profits are to be
attributed to permanent establishments. Article 4(2) – like article 4(1) – fails to address how this
principle is to be applied in practice. Or, as correctly concluded by the report of the Belgian
representative within the EU JTPF, the convention lacks any substantive rules for arriving at a
correct profit attribution to permanent establishments in each specific case.1257 The additional
problem is that as article 4(2) provides for an autonomous rule for defining the principle, the rule
of article 3(2) of the convention cannot be applied. Further, the definition itself is not self1255

See inter alia Hinnekens 1992, p. 94 and 1996/3, p. 289-290; Lahodny-Karner 1997, p. 193 and Burgers 2006, p. 135.
Hinnekens 1996/3, p. 289-290. See for a similar view Vleggeert 200 9, p. 541-544. Hinnekens, however, stressed in 1993 that the
absence of paragraphs 3-7 of article 7 of the OECD Model Convention prior to its update in 2010 means that those paragraphs cannot
be applied under the EU Arbitration Convention. Also Hinnekens 1993, p. 20.
1257
See also Burgers 2006, p. 145, who called for an explanation of how article 4(2) EU Arbitration Convention should be applied in
practice.
1256
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executing for similar reasons to those relating to article 4(1), as an adjustment in relation to profits
to be attributed to a permanent establishment also has its basis in Member States’ domestic
legislation.1258 So the relevant question is whether the guidance developed by the EU JTPF to
incorporate the work of the OECD in relation to the attribution of profits to permanent
establishments as the standard for the EU Arbitration Convention leads to a satisfactory solution.
In order to be able this question, the recent work in this field by the OECD is discussed first, then
the work of the EU JTPF and then the guidance provided for in the Code of Conduct.
10.5.3.4.2 Attribution of profits to permanent establishments under the OECD Model Convention
– recent developments
Article 7 of the OECD Model Convention provides for the general rule how business profits
should be taxed in the international arena. Article 7(1) provides that:
‘Profits of an enterprise of a Contracting State shall be taxable only in that State unless the
enterprise carries on business in the other Contracting State through, a permanent establishment
situated therein. If the enterprise carries on business as aforesaid, the profits that are attributable
to the permanent establishment in accordance with the provisions of paragraph 2 may be taxed
in the other State’.1259 [Emphasis added]

In brief, article 7(1) only allows a source state to tax business profits insofar as those profits are
attributable to the permanent establishment situated in that state. 1260 In all other situations,
business profits are to be taxed only in the state in which the enterprise is resident.1261 Article 7(2)
OECD Model Convention stipulates that profits are to be attributed to permanent establishments
on the basis of the assumption that the permanent establishment is a separate enterprise, not
dealing with its head office, but with a non-related separate enterprise.1262 This aligns with the
separate entity approach and the arm’s length principle incorporated in article 9 of the OECD
Model Convention.1263
The OECD launched in 1997/1998 a project to reconsider the rules for attributing profits to
permanent establishments in article 7 OECD Model Convention.1264 The reason was that the
1258

Also Hinnekens 1992/2, p. 75 and 93, and 1996/2, p. 134.
Prior to the 2010 update, article 7(1) of the OECD Model Convention stipulated that (differences underlined): ‘the profits of an
enterprise of a Contracting State shall be taxable only in that State unless the enterprise carries on business in the other Contracting
State through a permanent establishment situated therein. If the enterprise carries on business as aforesaid, the profits of the
enterprise may be taxed in the other State but only so much of them as is attributable to that permanent establishment’.
1260
See also OECD, Report on the attribution of income to permanent establishments, Paris, November 26, 1993, par. 1 and paragraph
1, 2 and 10 of the Commentary to article 7 of the OECD Model Convention (2010 version). In its 1960 report, the then OEEC already
stipulated that the definition of the term ‘permanent establishment’ does not provide clarity on how profits should be attributed to this
permanent establishment. For that reason a separate article was necessary dealing with this matter. See OEEC report of 1960, par. 17
and Annex E.
1261
Paragraph 13 of the Commentary to article 7 of the OECD Model Convention (2010 version) and OECD 2010 Report, par. 49.
1262
2010 Report, para. 11, 50 and 54 and paragraph 11 of the Commentary to article 7 of the OECD Model Convention (2010 version).
See further Bennett & Russo 2009, p. 75.
1263
See paragraph 3 and 17 of Commentary to article 7 of the OECD Model Convention (version 2010) and OECD 2010 Report, par.
52. See further Bennett 2009, p. 467 and 470 and Kofler & van Thiel 2011, p. 327. See for a discussion of the reasons to use the
separate entity approach: Burgers 2006, p. 138. Article 9(1) of the OECD Model Convention has its basis in article 7(1) OECD Model
Convention. In other words, article 9(1) is an elaboration of this basic principle for dealings between associated enterprises and as such
can be considered a lex specialis in relation to article 7(1). Article 7 and 9 have the same origin, as both articles are based on article 5
of the 1933 League of Nations Model Convention. See Michielse, G.M.M., Treaty aspects of thin capitalization, Bulletin for
International Taxation December 1997, p. 569; Hamaekers, H.M.A.L., Arm’s length – how long?, International Transfer Pricing
Journal March/April 2001, p. 32-34; Kudrle 2012, p. 713; and Fross 2013, p. 510. Additionally, Wittendorf stressed that article 9(1)
functions as a supplement to article 7(1). Wittendorf also argued that profits in the sense of article 9(1) are identical to the ‘business
profits’ governed by article 7(1), see Wittendorf, J., The object of article 9(1) of the OECD Model Convention: commercial or financial
relations, International Transfer Pricing Journal May/June 2010, p. 200 and 203.
1264
See paragraph 6 of the Commentary to article 7 of the OECD Model Convention (2008 version). The project was managed by
OECD’s Working Party No. 6 on transfer pricing. See further OECD, 2010 Report on the attribution of profits to permanent
establishments, Paris, July 22, 2010 (‘2010 Report’), preface and par. 2. See also United Nations, Recent work of the OECD on the
attribution of profits to permanent establishments (E/C.18/2009/2), New York, August 6, 2009, par. 3 and 28. See further, inter alia
Editorial, OECD moving forward on transfer pricing, PE projects, Tax Management Transfer Pricing Report 2004/3, p. 83-84; Russo,
R., The 2008 OECD Model: an overview, European Taxation September 2008, p. 460-461; Bell, K.A., Draft OECD Model Tax Treaty
update includes PE threshold alternative, arbitration, Tax Management Transfer Pricing Report 2008/23, p. 940; Neighbour, J. &
Silberztein, C., Transfer pricing and the OECD; latest developments, Tax Planning International Transfer Pricing 2009/1, p. 21-23;
1259
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content of article 7 and its annexed Commentary led in practice to a variation in the interpretation
of the article, which subsequently resulted in double taxation and double non-taxation.1265 The
project aimed to arrive at a more uniform approach for the attribution of profits to permanent
establishments.1266 This eventually resulted in a report in 2008, which outlined how the rules for
attributing profits to permanent establishments should be applied (the ‘Authorized OECD
Approach’).1267 This report consists of four parts: (i) general framework, (ii) the banking industry,
(iii) global trading and (iv) the insurance industry. As regards the implementation of this report in
article 7 of the OECD Model Convention and its annexed Commentary, the OECD decided to
provide for a two-track approach. This concerns:
•

•

Revising the existing Commentary to article 7 of the OECD Model Convention so as to reflect
the Authorized OECD Approach insofar as these changes did not conflict with the then
existing Commentary to article 7; and
Revising article 7 and its Commentary to bring both fully in line with the 2008 report.1268

The first step was completed with the 2008 update of the OECD Model Convention. With the
2010 update of the OECD Model Convention, article 7 and its annexed Commentary were
completely revised so as to reflect the policy set forth in the report of July 22, 2010 (the finalized
version of the 2008 report).1269 The updated article 7(2) of the OECD Model Convention now
reads as follows:
‘For the purposes of this Article and Article [23A] [23B], the profits that are attributable in each
Contracting State to the permanent establishment referred to in paragraph 1 are the profits it might
be expected to make, in particular in its dealings with other parts of the enterprise, if it were a
separate enterprise engaged in the same or similar activities under the same or similar conditions,
taking into account the functions performed, assets used and risks assumed by the enterprise
through the permanent establishment and through the other parts of the enterprise’.

With respect to the above, it is submitted that the basic principle of article 7(2) of the OECD
Model Convention has not changed with the revision of article 7 and its Commentary. The OECD
developed the Authorized OECD Approach to (i) achieve a greater level of consistency between
the taxation of permanent establishments and associated enterprises and (ii) better reflect that the
profits to be attributed to a permanent establishment are those profits it would have made in an
arm’s length situation (i.e. if it would actually would have been a separate and independent
enterprise that is engaged in the same/similar transactions under the same/similar conditions as
such separate and independent enterprises).1270 In its 2010 report on the attribution of profits to
permanent establishments the OECD reflects in detail how these profits are to be attributed, based
Silberztein, C., The OECD made important advances in several areas of transfer pricing in 2008, Tax Planning International Transfer
Pricing 2009/1, p. 30-33; and Stevens, A.J.A., Herzien artikel 7 OESO Modelverdrag, NTFR Beschouwingen 2010/35, par. 2.
1265
See paragraph 4 and 18 of the Commentary to article 7 of the OECD Model Convention (2010 version). Double taxation could
occur if the resident state, which, pursuant to article 23 of that convention, is obliged to provide for relief of double taxation of the
profits attributable to the permanent establishment, does not agree with the profits attributed. In that situation the taxation in the source
state and the relief of this taxation in the resident state do not align with each other. See for a discussion also Editorial Tax
Management Transfer Pricing 2004/3, p. 83 and Bennett, M., The attribution of profits to permanent establishments: the 2008
Commentary on art. 7 of the OECD Model Convention, European Taxation September 2008, p. 467.
1266
Paragraph 6 of the Commentary to article 7 of the OECD Model Convention (2010 version).
1267
OECD, Report on the attribution of profits to permanent establishments, Paris, July 18, 2008. Previous versions of the reports were
released in 2001 (part I), 2003 (part II and III), 2004 (revised parts I-III), 2005 (part IV), 2006 (revised parts I-III), and 2007 (revised
part IV). On June 24, 2008 the Committee on Fiscal Affairs of the OECD approved the final report, followed by the approval by the
Council of the OECD approval on July 17, 2008. See Bennett 2008, p. 467 and Bennett, M. & Russo, R., Discussion draft on a new
article 7 OECD Model Convention, International Transfer Pricing Journal March/April 2009, p. 74.
1268
OECD 2010 Report, preface and paragraph 7 of the Commentary to article 7 of the OECD Model Convention (2010 version). See
also doc. JTPF/006/BACK/2011/EN, par. 2; Revised discussion paper on the improvement of the functioning of the Arbitration
Convention (JTPF/011/REV2/2013/EN), February 2014, par. 38-39; doc. JTPF/002/2015/EN, par. 15-16 and United Nations report
doc. E/C.18/2009/2, par. 11-12.
1269
OECD 2010 Report. See also paragraph 8 of the Commentary to article 7 of the OECD Model Convention (2010 version).
1270
See OECD 2010 Report, para. 8-9 and 53 and paragraph 15 of the Commentary to article 7 of the OECD Model Convention (2010
version). See further United Nations report doc. E/C.18/2009/2, para. 14 and 19; and Huibregtse, S., Verdoner, L., Valutyte, L. &
Offermans, R., Status of implementation of the authorized OECD Approach into domestic tax law and tax treaties – part I, European
Taxation August 2015, p. 370.
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on the fiction that a permanent establishment is a separate and independent enterprise and founded
on the principles incorporated in the OECD Transfer Pricing Guidelines.1271 These cover not only
the (fictitious) dealings between the permanent establishment and its head office, but also dealings
with independent enterprises and associated enterprises of the MNE of which its head office is
part.1272 The OECD Transfer Pricing Guidelines apply directly to these dealings.1273 To arrive at
the correct profit attribution to permanent establishments, the 2010 report and the Authorized
OECD Approach provides for a two-step approach.1274 The first step is to perform a functional and
factual analysis. 1275 This to appropriately hypothesize the permanent establishment from the
remainder of the enterprise, as if they were separate (but associated) enterprises, each performing
functions, owning and/or using assets, assuming risks and entering into dealings with each other,
other associated enterprises and independent enterprises. 1276 In this step the permanent
establishment is assumed to have a certain amount of capital, which includes an arm’s length
amount of free capital so as to support the functions it performs.1277 The second step concerns the
determination of the remuneration of dealings between the hypothesized permanent establishment
and its head office and/or other associated enterprises within the MNE of which its head office is
part, by reference to functions performed, assets used and risk assumed and on the basis of a
comparability analysis as set out in the OECD Transfer Pricing Guidelines.1278 This remuneration
should reflect what the permanent establishment is expected to earn on an arm’s length basis.1279
10.5.3.4.3 Discussions within the EU JTPF
The analysis included in the previous paragraph pointed out that the OECD performed valuable
work and provided for detailed guidance – like the OECD Transfer Pricing Guidelines do in
respect of the application of the arm’s length principle between associated enterprises – on how
profits are to be attributed to permanent establishments. In general, this guidance aims at
achieving greater consistency between taxation of permanent establishments and associated
enterprises, on the basis of the assumption that a permanent establishment is in a comparable
situation to an associated enterprise and therefore their taxation should be similar. The work of the
OECD has brought more closely together the principles on which the taxation of both permanent
establishments and associated enterprises are based (the separate entity approach), as in both
situations adherence is sought to the arm’s length principle.1280 With respect to the EU Arbitration
Convention, the key question is whether the work of the OECD can serve as common guidance
for the interpretation and application of article 4(2) and if so to what extent. It will be recalled that
the Belgian report, discussed in section 10.5.3.2.2, suggested three options:
(i)

Adhering to the provisions laid down in the applicable double tax conventions between
Member States and on the basis thereof the relevant Commentary to article 7 of the OECD

1271

Paragraph 19 and 45 of Commentary to article 7 OECD Model Convention (2010 version). See also OECD’s 2010 Report, par. 9.
OECD’s 2010 Report, par. 44. Arnold mentioned that in order to make the OECD Transfer Pricing Guidelines directly applicable
to PE’s, it was necessary to add a preliminary step, namely the determination of hypothetical transactions between a permanent
establishments and other enterprises associated to the enterprise the permanent establishment is part of. By the 2010 update of article 7
OECD Model Convention and its annex Commentary, the OECD made clear that the OECD Transfer Pricing Guidelines apply to these
hypothetical transactions. See Arnold, B.J., Tax treaty overview: an overview of the updated UN Model (2011), Bulletin for
International Taxation 2012, p. 526.
1273
Paragraph 20 of the Commentary to article 7 of the OECD Model Convention (2010 version).
1274
See on the two-track approach inter alia Editorial Tax Management Transfer Pricing Report 2004/3, p. 83; Burgers, I.J.J., Recente
ontwikkelingen in het Nederlandse belastingverdragenrecht, Tijdschrift Fiscaal Ondernemingsrecht 2005/45, par. 2.3.2 and Burgers
2006, p. 138; Peeters et al 2005, p. 250-251; Panayi 2007, p. 455-457; Russo 2008, p. 460-461; Bennett 2009, p. 467-469; Bennett &
Russo 2009, p. 75-76; Silberztein 2009/1, p. 30; Pijl, H., Het besluit winsttoerekening 2011: kritiek, NTFR 2011-440; and Huibregtse
et al 2015, p. 364.
1275
This analysis is similar as the functional and factual analysis to be performed in respect of dealings between associated enterprises.
See 2010 Report, par. 13. However, as the permanent establishment is not a legal entity, it does not have contracts with its head office
that constitute the basis for the analysis. To this end, the Authorized OECD Approach pragmatically adheres to the functions performed
(the significant people functions). See Bennett 2008, p. 467-468 and Bennett & Russo 2009, p. 75.
1276
Ibid par. 10. For an in-depth discussion of the first step, see paragraphs 57-178 of the 2010 Report.
1277
The 2010 report provides for various approaches to allocate this free capital, such as the capital allocation approach or the thin
capitalization approach.
1278
Ibid. For a discussion of the first step, see paragraphs 183-193 of the 2010 Report.
1279
Ibid par. 17 and para. 39-41.
1280
See also doc. JTPF/006/BACK/2011/EN, par. 3 and Burgers 2006, p. 138 and 141.
1272

Amsterdam, June 2016

245

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Model Convention (including reservations and observations) as it read prior and after the 2010
update;
(ii) Adhering to the principles laid down in article 7 of the convention and its annexed
Commentary as it reads after its update in 2010; or
(iii) Replacing article 4(2) of the EU Arbitration Convention with the new article 7(2) of the
OECD Model Convention (possibly adopting the new Commentary and guidance).

As regards option (i) it is submitted that this option indeed leads to different applicable rules for
determining the profits that are to be attributed to permanent establishments, as on this issue the
existing double tax conventions between the Member States vary widely. Although so far only
five double tax convention between Member States incorporate the new article 7 of the OECD
Model Convention1281 , it is very likely that this number will increase in the future. As this still is a
time-consuming process, it will take time (if it happens at all) before all double tax conventions
between Member States have been so updated. Thus in the near future double tax conventions
between Member States will use different versions of article 7 of the OECD Model Convention
(and its Commentary). Consequently, as regards the attribution of profits to permanent
establishments, the EU Arbitration Convention will not uniformly be applied. Apart from that,
option (i) also offers no clarity on how to proceed in triangular cases, as in that case two double
tax conventions are to be applied that may differ as regards the rules for attributing profits to
permanent establishments. Although the EU JTPF’s secretariat suggested a solution for this
situation – to apply the most recent version of article 7 of the OECD Model Convention and its
annexed Commentary – the forum did not adopt this suggestion. Further, the legal validness of
this option can also be questioned. In sum, option (i) leads to different applicable rules that are
likely to result in a non-uniform application of the EU Arbitration Convention. For that reason
option (i) is considered the least feasible option.1282
Option (ii) entails a provision, stipulating that for the attribution of profits the guidance as
provided by the OECD in its 2010 report is to be followed, being incorporated into the Code of
Conduct. 1283 If this option would be adopted, the rules for attributing profits to permanent
establishments will be put on an equal footing with the rules for arriving at the correct arm’s
length price in cases of dealings between associated enterprises. This would provide to a larger
extent legal equality between the allocation of profits to associated enterprises and permanent
establishments under the EU Arbitration Convention. It is submitted that the disadvantage of this
option mentioned in the Belgian report – that taxpayers could contest the validity of this option –
can be challenged, as taxpayers would most probably prefer more clarity on which rules are to be
applied than having no clarity at al. Hence the new article 7(2) of the OECD Model Convention is
a further perfection of the separate entity approach, not a totally new concept in comparison with
the rules incorporated in article 4(2) of the EU Arbitration Convention. It is therefore is unlikely
that taxpayers will object to adhering to this approach in the end.

1281
This concerns double tax conventions of Luxembourg with Germany (April 23, 2012) and Hungary (March 10, 2015); and of the
United Kingdom with Germany (Protocol of March 17, 2014), the Netherlands (September 26, 2008) and Sweden (March 26, 2015).
Further, article IV of the protocol to the double tax convention between Finland and Spain (December 15, 2015) stipulates that as soon
as Finland has confirmed that the 2010 version of article 7 of the OECD Model Convention is compatible with its domestic legislation,
both states shall meet to consider the adoption of this version. A similar provision is included in article III of the protocol to the double
tax convention between Germany and Spain (February 3, 2011), which stipulates that as soon as the OECD has adopted a new article 7,
both states shall meet to consider the adaptation of this article to the Authorized OECD Approach.
1282
This regardless of the fact that option (i) incorrectly assumes that adherence to double tax conventions between Member States is to
be sought on the basis of article 3(2) of the EU Arbitration Convention, as the rules for attributing profits to permanent establishments
incorporated in article 4(2) do not constitute an undefined term, so article 3(2) does not come into play. For a discussion of this option
and for a similar conclusion that this option does not lead to an uniform approach of article 4(2), see also Carolis de, D., The attribution
of profits to permanent establishments within the framework of the European Arbitration Convention – the interpretation of Article
4(2) of the AC, Intertax 2015/8-9, p. 521-522.
1283
Under this option Member States can retain their observations and reservations to the Commentary on article 7 of the OECD Model
Convention. For the 2008 version of the Commentary to article 7 this concerns Belgium, the Czech Republic, Ireland, Italy,
Luxembourg, Portugal, the Slovak Republic, Slovenia and Sweden (as OECD Member States) and Bulgaria, Latvia, Lithuania and
Romania (as non-OECD Member States). See paragraphs 78-82, 87-88, 92, 94 and 96-98 of the Commentary and paragraphs 1, 2.1, 7
and 12 of the Commentary of non-OECD Member States to article 7 of the OECD Model Convention.

Amsterdam, June 2016

246

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Using option (iii) requires an amendment of the EU Arbitration Convention, which is from a
practical and political viewpoint different to perform. Not only because of the long ratification
procedure, but also because Member States will most probably not be willing to amend the
convention for only one item. This regardless of whether all Member States could agree to such
amendment.1284 Hence to make such amendment acceptable from a political perspective, it should
possibly be part of a larger revision of the EU Arbitration Convention. Nevertheless, option (iii)
leads to aligning with the new article 7(2) OECD Model Convention to the largest extent possible,
which was in any case the intention of the drafters of the EU Arbitration Convention in respect of
article 7(2) of the OECD Model Convention as it read prior to the 2010 update. The disadvantage
of this option, however, is that an amendment of article 4(2) of the EU Arbitration Convention
does not solve all problems currently encountered, as there will still be no guidance on how to
arrive at the correct attribution of profits to permanent establishments in practice. It is submitted
that a combination of option (ii) and (iii) would provide the best outcome: aligning with the new
article 7(2) of the OECD Model Convention and subsequently using the guidance provided in the
2010 Report to determine how profits are in practice attributed to permanent establishments. By
doing so, there would be under the EU Arbitration Convention common guidance on how to
attribute profits to permanent establishments in a similar manner to dealings between associated
enterprises.
In sum, in answer to the question posed in section 10.5.3.4.1 it is submitted that none of the three
options considered by the EU JTPF provides stand-alone for a satisfactory solution to use the
guidance developed by the OECD as regards the rules for attributing profits to permanent
establishment. Whether the provision in paragraph 6(b) of the Code of Conduct provides such a
satisfactory solution is examined below.
10.5.3.4.4 Guidance in the Code of Conduct
Paragraph 6(b) of the Code of Conduct stipulates that article 4(2) of the EU Arbitration
Convention is to be interpreted in the spirit of the most recent version of article 7 of the OECD
Model Convention and its annexed Commentary. This, however, is different if the applicable
double tax convention between Member States has a different wording of article 7 of the OECD
Model Convention. In this situation, the equivalent of article 7 of the OECD Model Convention as
included in that particular double tax convention is to be applied, taking into account the relevant
Commentary to that article. In essence this boils down to article 7 of the OECD Model
Convention as it read prior to its update in 2010, since all but five double tax conventions between
the Member States incorporated the pre-2010 version of article 7 of the OECD Model Convention.
The positive aspect of paragraph 6(b), however, is that Code of Conduct now includes guidance
on how to proceed and which rules to apply for the attribution of profits to permanent
establishments in practice. It is in this respect striking that Denmark and France made a
reservation to this solution, because the pre-2010 version of article 7 is widely used and accepted
by states, including Denmark and France, as the standard for attributing profits to permanent
establishments. Another positive aspect is that paragraph 6(b) Code of Conduct provides for a
solution in case there is no double tax convention in existence between Member States, as in the
current state of play there is a deadlock on how to proceed in such situation.1285 Nevertheless,
there are three points of criticism that can be made of paragraph 6(b). First, it makes the guidance
to be applied – where there is no double tax convention in force – subject to an agreement
between the competent authorities involved during the mutual agreement procedure under the EU
Arbitration Convention. This is not an efficient system, as it may be quite time consuming to
reach such agreement (if at all). Second, paragraph 6(b) does not provide for a solution as how to
proceed in triangular cases, as it is then unclear which double tax convention between which
1284
This for example because Greece, the Slovak Republic, Portugal, Bulgaria, Latvia and Romania reserve the right to include the
pre-2010 version of article 7 of the OECD Model Convention in its double tax conventions. See paragraphs 96-97 of the Commentary
respectively paragraph 1 of the Commentary of non-members to article 7 of the OECD Model Convention. See for a similar conclusion
also De Carolis 2015, p. 523.
1285
This is important, as currently the tax treaty network within the EU is incomplete. Cyprus has not entered into double tax
conventions with Croatia, Latvia, Luxembourg and the Netherlands and Denmark has not entered into double tax conventions with
France and Spain.
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Member States should be applied. Last and most importantly, the solution chosen in paragraph
6(b) is de facto the implementation of option (i) suggested in the report of the Belgian
representative within the EU JTPF (discussed in section 10.5.3.4.3 above). As has already been
demonstrated, this option (i) is the least feasible of the three options suggested, as it does not lead
to a uniform application of the EU Arbitration Convention. Conclusively, the guidance provided
for in the Code of Conduct does not provide a satisfactory solution for the attribution of profits to
permanent establishment in a uniform manner under the EU Arbitration Convention.
10.5.5 Evaluation
Article 4 EU of the Arbitration Convention sets out the tax principles of the convention. These are
the arm’s length principle for dealings between associated enterprises and the principle for
attributing profits to permanent establishments. This section discussed the interpretation and
application of these principles; conclusions are drawn relating to both subjects below.
Arm’s length principle
Article 4(1) of the convention incorporates the arm’s length principle for dealings between
associated enterprises, but does not include guidance as to how parties should arrive at the correct
arm’s length price, which is precisely the dispute that is subject of procedures under the
convention; nor is there any standard applicable overall within the EU. In light of the principles of
clarity and simplicity, legal equality, and legal certainty, it is of an utmost importance to have a
uniform standard available on how to apply the correct arm’s length price for each individual case
so as to avoid similar cases being treated differently under the convention, and to avoid cases
being not timely, or at all, resolved due to the lack of guidance. In order to make up for this,
paragraph 6(a) of the Code of Conduct stipulates that the arm’s length principle is to be applied as
advocated by the OECD. It is submitted that the most optimal solution for a uniform standard for
the application of the arm’s length principle in the context of the convention would be an EU-wide
standard, developed and accepted by all Member States; this would have legitimacy and allows
flexibility to deal with specific EU matters. However, in the current state of affairs, such an EUwide standard is not politically feasible. The most logical and also practically the most feasible
option is to refer to the OECD, as that is currently the only institution which provides a widely
accepted and uniform standard on the interpretation and application of the arm’s length principle.
Thus by including paragraph 6(a) in the Code of Conduct it is made clear which standard is to be
applied to arrive at the correct arm’s length price in an individual case. This not only provides
stakeholders with certainty as to on what basis the arm’s length principle is to be applied, which
satisfies the principle of legal certainty, it also ensures that all cases are handled by the same
standard, which complies with the principle of legal equality as well. Nevertheless, paragraph 6(a)
of the Code of Conduct does not fully adhere to the principle of clarity and simplicity for two
reasons. First, it does not specify whether only competent authorities, or also the advisory
commission, should adhere to the views of the OECD. Second, it only refers to the OECD in
general and not to specific documents, commentaries or other guidance. Although the reference to
the OECD is to be understood as article 9(1) of the OECD Model Convention, its annexed
Commentary and the OECD Transfer Pricing Guidelines, this is not properly explained in the
Code of Conduct.
Principles for attributing profits to permanent establishments
Article 4(2) of the EU Arbitration Convention incorporates the principle for attributing profits to
permanent establishments. This provision stipulates that profits are to be attributed as if the
permanent establishment is a separate enterprise dealing wholly independently from the enterprise
of which it is an establishment. Like article 4(1), article 4(2) does not specify how profits are to be
attributed to a permanent establishment in each individual case. However, unlike the guidance on
how to arrive at the correct arm’s length price, for this subject there is no uniform standard
available in the international tax arena.1286 It therefore remains ambiguous which standard should
1286
The OECD developed a new standard, which is included in the 2010 version of article 7 OECD Model Convention. However, this
standard is not widely adopted in double tax conventions.
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be used for determining the attribution of profits to permanent establishments. The EU JTPF, on
the basis of a report issued by the Belgian representative, debated whether, and, if so, what
common guidance could be developed or adhered to for the attribution of profits to permanent
establishment. This led to the adoption of a provision, included in paragraph 6(b) of the Code of
Conduct, which stipulates:
a) Article 7 of the OECD Model Convention and its annexed Commentary is the primary source
in interpreting article 4(2) of the EU Arbitration Convention;
b) The business profits article included in double tax conventions between Member States
determines to which version of article 7 of the OECD Model Convention recourse should be
had; and
c) If the 2010 version of article 7 of the OECD Model Convention is incorporated into the double
tax convention, its annexed Commentary is to be applied even if article 4(2) of the EU
Arbitration Convention differs from the text included in that specific double tax convention.

Further, if no double tax convention is in force between the Member States concerned, the
competent authorities should first – during the mutual agreement procedure – agree on a common
approach on how to attribute profits to permanent establishments. If they fail to do so, paragraph
6(b) stipulates that the interpretation of the 2008 version of article 7 OECD Model Convention,
including its annexed Commentary is to be applied. The analysis in this section demonstrates that
paragraph 6(b) of the Code of Conduct does not provide a satisfactory solution permitting article
4(2) of the EU Arbitration Convention to be applied in a manner that respects the principles of
clarity and simplicity, legal equality and legal certainty. Based on the analysis performed in this
paragraph it is concluded that this is not the case. Although paragraph 6(b) provides more clarity
and guidance on how to apply article 4(2), it also leads to a non-uniform application of the EU
Arbitration Convention, because the double tax conventions between Member States have a
lifespan of more than 60 years and as such vary in language; more importantly they follow
different versions of the Commentary on article 7 of the OECD Model Convention. There is thus
still no uniform standard available to apply article 4(2). Considering article 4(2) of the EU
Arbitration Convention and paragraph 6(b) of the Code of Conduct together, it is clear that they
do not respect the principle of clarity and simplicity. Although the inclusion of a provision in the
Code of Conduct, which seeks alignment with the OECD Model Convention and its annexed
Commentary, is to be considered a good step forward, the way this is sought does not provide for
a satisfactory solution in light of the principles of legal equality and legal certainty. The same
applies to the solution where no double tax convention is in force between the Member States
involved, as the solution is time-consuming (no deadline for reaching an agreement), may lead to
a delay in resolving the case, and may lead to different outcomes.
10.6 Application to thin capitalization
10.6.1 Provision of the EU Arbitration Convention
Article 4(1) and (2) set out the tax principles of the EU Arbitration Convention. An important
issue is whether those principles also cover cases of thin capitalization. Insofar as relevant article
4(1) of the convention provides that:
‘(…) And in either case conditions are made or imposed between the two enterprises in their
commercial or financial relations which differ from those which would be made between
independent enterprises (…)’. [Emphasis added]

Whether or not the convention covers disputes on restrictions on the deductibility of interest
expenses, which are rendered non-deductible pursuant to thin capitalization legislation, boils
down to the question how to interpret the words ‘financial relations’. The convention does not
provide guidance on the interpretation of these words.
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10.6.2 Work conducted by the EU JTPF
10.6.2.1 Initial discussions within the EU JTPF
In 2006 business representatives within the EU JTPF suggested that the forum should review
whether the scope of application of the convention also includes thin capitalization cases.1287
These representatives argued that the convention’s scope of application should also include thin
capitalization cases that have a clear link with the arm’s length principle. Nevertheless, there was
uncertainty as to whether the convention applies to such cases, as not all Member States’ thin
capitalization legislation is based on or has a link with the arm’s length principle, and for that
reason the EU JTPF should make the matter clear.1288 The forum eventually picked up this
suggestion and included it in its 2007-2008 work program.1289 As a first step, the EU JTPF’s
secretariat issued a discussion paper, starting from the viewpoint that the convention’s scope of
application should also include cases arising from the application of domestic thin capitalization
legislation, because the words ‘financial relations’ used in article 4(1) of the convention include
the pricing of a loan as well as its principal amount.1290 The paper also argued that as thin
capitalization always affects associated enterprises, the application of thin capitalization
legislation should be considered as an adjustment in light of the arm’s length principle. The paper
concluded that nothing in the convention excluded its application to thin capitalization cases.1291
The paper also discussed arguments that could be invoked against the application of the
convention to thin capitalization cases, namely: (i) thin capitalization does not relate to the arm’s
length principle and (ii) the application of domestic thin capitalization legislation does not result
in a profit adjustment, which is the primary condition for cases to become eligible under the
convention. The paper countered the first argument by stating that discussions on thin
capitalization may also relate to the application of the arm’s length principle, such as the pricing
of the loan. The second argument was countered by observing that the only prerequisite for cases
to be come eligible under the EU Arbitration Convention is the existence of double taxation.1292
Following this discussion paper, EU JTPF’s secretariat issued a questionnaire so as to discover
how Member States’ thin capitalization rules are incorporated in their domestic legislation and
whether they are willing to apply the convention to thin capitalization cases.1293 Member States’
input to this questionnaire is discussed below.
10.6.2.2 Member States’ replies to questionnaire on thin capitalization
In its questionnaire, the EU JTPF made a distinction between thin capitalization legislation based
on the arm’s length principle and that based on a debt/equity ratio. Member States’ input to this
questionnaire was as follows:1294
•
•

Thin capitalization rules based on the arm’s length principle: all the then 27 Member States
were willing to apply the convention to this type of thin capitalization cases;
Thin capitalization rules based on a (fixed) debt/equity ratio: Bulgaria, Cyprus, the Czech
Republic, Finland, Italy, Latvia, Lithuania, the Netherlands, Poland, and Portugal were
reluctant to apply the convention to this type of thin capitalization cases. For some of these

1287
Doc. JTPF/030/REV2/BACK/2006/EN, p. 4. See also doc. JTPF/009/BACK/2007/EN and doc. JTPF/020/BACK/2007/EN, p. 3.
See further Tropin, M.J., OECD may revise arbitration proposal to allow taxpayers to seek court review, Tax Management Transfer
Pricing Report 2006/1, p. 21.
1288
This is the case where the thin capitalization legislation constitutes a general anti-abuse measure that limits interest deduction
pursuant to a fixed debt/equity ratio that is not based on or has a link with the arm’s length principle
1289
See 2007-2008 Work program (JTPF/013/2007/EN), September 2007. In this regard also doc. JTPF/021/2006/EN.
1290
Secretary’s discussion paper on thin capitalization (JTPF/005/2008/EN), January 2008.
1291
Ibid p. 7. See also Tropin, M.J., EU Arbitration Convention should include thin cap disputes, EU forum paper contends, Tax
Management Transfer Pricing Report 2008/37, p. 870-871.
1292
The argument put forward in the paper is incorrect. Article 1(1) of the EU Arbitration Convention requires (an intention to impose)
a profit adjustment for cases to become eligible. This can also be deduced from the convention’s preamble, which makes clear that the
convention is concluded for adjustments of profits between associated enterprises. In other words, double taxation is not the sole
requirement for cases to become eligible under the EU Arbitration Convention.
1293
Doc. JTPF/005/2008/EN.
1294
See Questionnaire on thin capitalization (JTPF/012/2007/EN), July 23, 2007 and Commission Staff Working Paper SEC (2009)
1169 final, Annex II. Croatia’s position is not included as it was at that time not a member of the EU JTPF and also not yet a signatory
state to the convention.

Amsterdam, June 2016

250

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Member States this issue was rather sensitive, because their thin capitalization legislation
generally involves anti-abuse legislation.1295 The main argument put forward by them for not
applying the EU Arbitration Convention to this type of thin capitalization cases is they do not
constitute a transfer pricing adjustment (not a discussion on the correct application of the
arm’s length principle). The Czech Republic stressed that a debt/equity thin capitalization
legislation functions as an anti-abuse rule and therefore is outside the scope of application of
the convention. Further, the Netherlands took the view that because the OECD could not find
an arm’s length measure to establish a debt/equity ratio suitable for specific situations, and
because of the lack of consensus amongst OECD Member States, the EU Arbitration
Convention should not cover this type of thin capitalization cases.

Member States’ input to the questionnaire concerned the situation in which they consider the
convention applicable if they are the state that applies its domestic thin capitalization legislation
so as to limit deduction of (intra-group) interest expenses. The questionnaire also include a
question on whether Member States were willing to apply the convention where it is the other
Member State that limits deduction of interest expenses following the application of its domestic
thin capitalization legislation. Member States’ input to this question points out that insofar as the
limitation in deduction of interest expenses is based on the arm’s length principle, all Member
States except the Czech Republic, Denmark and Estonia are willing to apply EU Arbitration
Convention to this type of thin capitalization cases.1296 If, however, the limitation in deduction of
interest expenses is based on a debt/equity ratio, Bulgaria, Cyprus, the Czech Republic, Finland,
Italy, the Netherlands and Portugal are reluctant to apply the EU Arbitration Convention to this
type of thin capitalization cases even if it is the other Member State involved that applied its
domestic thin capitalization legislation.
10.6.2.3 Final discussions within the EU JTPF and working towards a common approach
Based on the Member States’ input on the questionnaire, the EU JTPF focused on the adoption of
a provision in the Code of Conduct dealing with the application of the convention to thin
capitalization legislation based on (i) the arm’s length principle and (ii) on a debt/equity ratio. For
the first situation the EU JTPF agreed that since application of thin capitalization legislation based
on the arm’s length principle generally involved (financial) transactions between associated
enterprises, the scope of application of the convention should cover any limitations in the
deduction of interest expenses on the basis of the arm’s length principle.1297 As regards the second
aspect, business representatives within the EU JTPF favored inclusion of these cases in the
convention’s scope of application, as on the capital markets a correlation exists between the
debt/equity ratio and the pricing of the loan. In their view, as the question of the correct interest
amount and subsequently the correct debt/equity ratios are both questions relating to the correct
application of the arm’s length principle, the convention should cover this type of thin
capitalization cases.1298 Not all Member States’ representatives within the EU JTPF shared this
conclusion, however. They argued that debt/equity thin capitalization legislation does not concern
a discussion on the arm’s length principle, but the loan amount allowed, or the interaction of the
convention with Member States’ domestic anti-abuse legislation. For that reason, Member States’
representatives were reluctant to adopt a recommendation on this in the Code of Conduct.1299 In
order to break this deadlock between the business and Member States’ representatives, the chair of
the EU JTPF suggested including the following recommendation in the Code of Conduct:
‘The Arbitration Convention makes clear reference to profits arising from commercial and
financial relations but does not seek to differentiate between these specific profits types, to thus
narrow the scope of the Arbitration Convention. The JTPF recognizes the broad scope of the
1295

Commission Communication doc. COM (2009) 472 final, par. 2.2. See also Damsma 2010, p. 36 and di Cesare 2010, p. 278.
Commission Staff Working Paper SEC (2009) 1169 final, Annex II.
1297
Commission Communication doc. COM (2009) 472 final, par. 2.2.
1298
Doc. JTPF/018/REV1/2008/EN, par. 4.3. The Commission also arrived at this conclusion. In it’s view, based on the text of article
4(1) of the convention, all aspects of the application of thin capitalization legislation (e.g. the pricing as well as the amount of the loan)
should be included in the convention’s scope of application. See Commission Communication doc. COM (2009) 472 final, par. 2.2.
1299
Doc. JTPF/001/REV1/2009/EN, par. 2.2.1.
1296
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Arbitration Convention and recommends that Member States do not seek to take a more restricted
view of the type of profit arising from either commercial or financial relations to which the
Arbitration Convention should apply.
In particular the JTPF considers profit adjustments arising from financial relations including a
loan and its terms and based on the arm's length principle are within the scope of Arbitration
Convention’.

Business representatives within the forum expressed their disappointment with the suggested
recommendation, as the issue of thin capitalization was not addressed to a greater extent. In their
view, previous discussions within the OECD and also the ECJ’s ruling in the thin-cap case
sufficiently clarified that a taxpayer’s capitalization is a critical part of the arm’s length principle
and should be included in the scope of application of the EU Arbitration Convention.1300 The EU
JTPF was unable to achieve consensus on whether the convention’s scope of application includes
thin capitalization cases based on a debt/equity ratio. The only consensus that could be reached
was the recommendation set out above. With respect to this recommendation, each Member State
declared whether or not it would apply the convention to this type of thin capitalization cases.1301
Only Belgium, Denmark, Estonia, Finland, Ireland, Lithuania, Spain, Sweden and the United
Kingdom were willing to apply the EU Arbitration Convention to debt/equity thin capitalization
cases as well.1302
Following the EU JTPF’s adoption of the above-discussed recommendation, the Commission also
discussed the application of the convention to thin capitalization cases in its 2009 Communication.
In this communication, it took the view that the convention’s scope of application should also
include limitations in the deduction of interest expenses based on the arm’s length principle.
Commission thereby encouraged Member States to interpret the words ‘financial relations’ in
article 4(1) broadly, so as to give the widest possible access to the benefits of the convention.
Further, with respect to thin capitalization legislation based on a (fixed) debt/equity ratio, the
Commission argued that because article 4(1) includes the words ‘financial relations’ the scope of
application of the convention is sufficiently broad so as to cover all types of thin capitalization.1303
In 2009, the Commission invited Member States to (re)consider permitting access to the EU
Arbitration Convention to all thin capitalization cases (based on the arm’s length principle and a
(fixed) debt/equity ratio). The Commission subsequently included the recommendation adopted
by the EU JTPF in its proposal for the revision of the Code of Conduct.1304 Nevertheless, the
Member States did not adopt this recommendation in full into the Code of Conduct, but agreed to
a more sophisticated provision that in essence boil down to the same recommendation. This
provision is included in paragraph 4 of the Code of Conduct and is further discussed below.
10.6.3 Provision of the Code of Conduct
Paragraph 4 includes a provision relating to the application of the EU Arbitration Convention to
cases of thin capitalization. This provision reads as follows:
‘The Arbitration Convention makes clear reference to profits arising from commercial and
financial relations but does not seek to differentiate between these specific profit types. Therefore,
profit adjustments arising from financial relations, including a loan and its terms, and based on the
arm's length principle are to be considered within the scope of the Arbitration Convention’.
1300
1301

Doc. JTPF/004/REV2/2009/EN, April 2009, par. 2.

1302

Ireland and Sweden, however, do not have thin capitalization legislation.
On the basis of the ECJ’s ruling in the thin cap case, the Commission concluded that thin capitalization rules have a relation with
the arm’s length principle, and for that reason these cases are included in the scope of application of the EU Arbitration Convention.
See Communication to the Council, the European Parliament and the European Economic and Social Committee on the application of
anti-abuse measures in the area of direct taxation within the EU and in relation to third countries (COM (2007) 785 final), Brussels,
December 10, 2007, para. 2-3. See also Commission Communication doc. COM (2009) 472 final, par. 2.2. For ECJ’s ruling, see the
judgment of March 13, 2007 in case C-524/04 Test Claimants in the Thin Cap Group Litigation v. Commissioners of Inland Revenue
[2007] ECR I-2107.
See further Damsma 2010, p. 36.
1304
Commission Communication doc. COM (2009) 472 final, para. 2.2 and 5.
1303
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Bulgaria, the Czech Republic, Greece, Hungary, Italy, Latvia, Lithuania, Poland, Portugal and the
Slovak Republic made a reservation to this recommendation in the Code of Conduct.1305 Annex VI
includes an overview of these reservations.
10.6.4 Analysis
10.6.4.1 General considerations
Discussions within the EU JTPF indicate that there is a lack of consensus amongst Member States
whether and if so to what extent thin capitalization cases fall within the scope of application of the
EU Arbitration Convention. It is submitted that the somewhat ambiguous wording of article 4(1)
of the convention indeed causes problems, especially because the words ‘financial relations’ have
not been defined in that provision.1306 It can therefore be questioned whether this term covers loan
agreements, and, if so, also limitations in the deduction of interest expenses pursuant to the
application of domestic thin capitalization legislation.1307 In other words, does the term ‘financial
relations’ only concern the pricing of a loan (the arm’s length pricing of the loan) or does it also
concern the loan amount itself? As from an arm’s length perspective the question is whether the
taxpayer could have borrowed the same loan amount (and under similar conditions) had the loan
been granted by an unrelated party, any discussion on the amount of a loan may also concern a
discussion on the correct application of the arm’s length principle. On the other hand, it can also
be argued that transfer-pricing discussions on loans only relate to the pricing of the loan and not
the amount of the loan. In order to be able to provide a proper answer to this question and to the
question whether the scope of application of the convention includes thin capitalization cases and,
if so, to what extent, this section examines first the scope of application of the words ‘financial
relations’ as included in article 4(1) EU Arbitration Convention. Since this provision is entirely
borrowed from article 9(1) of the OECD Model Convention, the Commentary to that article and
the OECD’s view on the whether thin capitalization cases are covered by this article may provide
valuable input for answering this question.1308 This especially because pursuant to paragraph 6(a)
of the Code of Conduct, the arm’s length principle is under the EU Arbitration Convention applied
as advocated by the OECD; it is logical therefore to look at the view of the OECD. Whether and,
if so, to what extent, the EU Arbitration Convention applies to thin capitalization cases is then
discussed. It is after this analysis that the work of the EU JTPF and the provision included in
paragraph 4 of the Code of Conduct is evaluated. In order to better to understand the problems,
what thin capitalization cases are, is considered first.
10.6.4.2 Possible situations of thin capitalization legislation
Generally speaking, there are two methods to fund a company: equity contribution or debt
financing. As regards taxation, the essential difference is that the remuneration for equity
contribution (dividend) is generally considered non-deductible, whereas the remuneration for debt
financing (interest) is normally considered tax-deductible. 1309 Although there may be proper
1305
All Member States but Lithuania made their reservations with the 2009 revision of the Code of Conduct. Lithuania made its
reservation with the proposed 2015 revision of the Code of Conduct. See doc. JTPF/012/REV1/2014/EN, p. 8. Initially, the
Netherlands also made a reservation to this recommendation, but following the withdrawal of its domestic thin capitalization
legislation, the Netherlands also withdrew its reservation to paragraph 4 with the proposed 2015 revision of the Code of Conduct. See
doc. JTPF/015/2014/EN, par. 4.2.4 under the Netherlands and doc. JTPF/002/2015, February 2015 version, p. 2.
1306
See also Wittendorf 2010, p. 200.
1307
There is no generally accepted definition of the term ‘thin capitalization’. Inter alia Michielse, Sommenhalder, Brosens and
Coronado/Cheung/Kyte provided for a definition. These are as follows: Michielse: ‘the excessive financing of subsidiaries of
multinational enterprises with intra-group debt, in order to profit, by means of an international shift of capital, from a maximal capital
flexibility at the lowest ‘tax’ costs’; Sommenhalder: ‘a situation where the proportion of debt to equity exceeds certain limits’;
Brosens: ‘a situation whereby companies have a high proportion of loan capital in relation to equity capital’; and Coronado, Cheung
and Kyte: ‘the condition whereby a company’s mix of financial capital is judged to be – by some measure or criterion – too heavily
weighted in favor of debt’. See Michielse, G.M.M., Thin capitalization in het fiscale recht, Kluwer Law International 1994, p. 3;
Sommenhalder, R.A., Approaches to thin capitalization, European Taxation March 1996, p. 82; Brosens 2004, p. 188; and Coronado,
L., Cheung, P. & Kyte, J., An Overview of Arm’s Length Approaches to Thin Capitalization, International Transfer Pricing Journal
2010/4, p. 170. All four definitions make clear that a company is considered to be thinly capitalized if it debt exceeds a certain
percentage of its equity.
1308
Several authors share this view that for the interpretation of article 4(1) of the EU Arbitration Convention it is important to take
into account the interpretation of article 9(1) of the OECD Model Convention: see Züger 2003, p. 29-30; Terra & Wattel 2008, p. 278;
Vleggeert 2009, p. 538; and Hosson De, F.C., Renteaftrekbeperkingen en het Nederlandse verdragsbeleid, Weekblad Fiscaal Recht
2011/1258, par. 4.3.
1309
See also OECD, Report on thin capitalization, Paris, November 26, 1986, para. 5 and 7.
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economic and/or commercial reasons for debt financing instead of financing through equity,
deductibility of interest expenses for tax purposes generally triggers taxpayer’s preference for debt
financing.1310 If, for example, an intra-group financing company, resident in a low-tax jurisdiction,
grants a loan to an associated enterprise in a high-tax jurisdiction, the group as a whole is able to
reduce its effective tax burden, whereas the group’s consolidated taxable profit as a whole remains
unchanged. 1311 As this advantage may be an incentive to heavily finance (operating) group
companies with intercompany debt and in turn may substantially erode a state’s tax revenue, states
have introduced thin capitalization legislation to counter such excessive debt financing.1312 These
thin capitalization rules are generally part of states’ anti-abuse legislation. The OECD has
identified in its report on thin capitalization three possible approaches:1313
a) Qualification approach: the terms and nature of the contribution of debt as well as the
circumstances of the contribution (together with all relevant facts and circumstances) are
taken into account in determining whether for tax purposes the contribution can be
considered equity or debt. This approach thus looks at the nature of the contribution and on
that basis decides whether the remuneration of the contribution is deductible for tax
purposes;1314
b) Arm’s length approach: under this approach it is examined whether independent parties
would grant the loan in a similar fashion, that is whether they would grant the loan at all,
and, if so, whether they would grant the loan under similar conditions.1315 If the conditions
agreed upon by the associated enterprises differ from the conditions that would have been
agreed on by independent parties, then these latter conditions are corrected so as to reflect
the arm’s length conditions.1316 This approach thus determines the correct pricing of a loan
on the basis of the arm’s length principle; and
c) Fixed ratio approach: under this approach, interest is for tax purposes rendered nondeductible if the company’s debt exceeds a certain proportion of its equity.1317 This approach
can be construed in two ways: the excess interest is either considered a non-deductible
expense or a deemed dividend distribution (a requalification into dividend, possibly
triggering secondary adjustments).1318

1310
Ibid para. 4-7 and 10. Paragraph 10 of this report explains that the preference for debt-financing may also be found in the fact that
taxpayer’s desire to preserve the mobility of funds (it is easier to repay debt than equity) or may also arise from economic/commercial
necessity or desirability. By providing debt, taxpayers may prevent capital from being (unnecessarily) tied-up in one state. The OECD,
however, also acknowledged that the deductibility of interest for tax purposes may be the sole or most important motive to favor debt
over equity. See also paragraph 64 of the Commentary to article 1 of the UN Model Convention, par. 1.7.8 of the UN Transfer Pricing
Manual (2013 version), and paragraph 98 of the UN Manual for the negotiation of bilateral tax treaties between developed and
developing countries (2011 version). See further Sommenhalder 1996, p. 82; Brosens 2004, p. 188; Dongen Van, T.J.C., Thin
capitalization legislation and the EU corporate tax directives, European Taxation January 2012, p. 20; Asimakopoulos 2012, p. 405;
and Fross 2013, p. 507.
1311
OECD 1986 Report, par. 15. See also Fairley, J. & Penney, M., Thin capitalization, Tax Planning International Review 1988/4, p. 9
and Cordewener, A., Company taxation, cross-border financing and thin capitalization in the EU Internal Market: some comments on
Lankhorst-Hohorst GmbH, European Taxation April 2003, p. 102.
1312
See OECD 1986 Report, par. 17. See also paragraph 65 of the Commentary to article 1 of the UN Model Convention and paragraph
1.7.8 of the UN Transfer Pricing Manual (2013 version). See also Sommenhalder 1996, p. 82; Asimakopoulos 2012, p. 405; and
Brosens 2004, p. 188.
1313
OECD 1986 Report, par. 25. See also paragraphs 65-66 of Commentary to article 1 of the UN Model Convention and
Sommenhalder 1996, p. 82-83.
1314
Under this approach, a loan may be re-characterized into equity, in which case for tax purposes the civil law qualification of the
loan is not followed. The Netherlands Supreme Court developed such approach in its ruling of January 27, 1988, pursuant to which
debt is under certain conditions for tax purposes debt is re-characterized into equity. See Essers et al 1994, p. 171.
1315
This concerns the question whether an independent party would have provided such a high loan amount considering the debtor’s
financial/economic situation and/or whether this independent party would provide the loan under the same conditions (e.g. interest,
securities, term, repayment). See OECD 1986 Report, par. 76. According to Coronado, Cheung and Kyte, a company is considered to
be thinly capitalized in an arm’s length context when it has taken an amount of debt that is higher than the amount it could have
obtained from an independent lender. See Coronado, Cheung & Kyte 2010, p. 270.
1316
This kind of legislation is the most frequently used type of thin capitalization. See also paragraph 67 of the Commentary to article 1
of the UN Model Convention and paragraph 98 of the UN Manual for the negotiation of bilateral tax treaties between developed and
developing countries (2011 version). The EU JTPF made a further distinction. In its view an arm’s length thin capitalization approach
can be based on: (i) used interest rate based on risks that are run by the creditor, (ii) the debt that could have existed at arm's length
(borrowing capacity), or (iii) the amount of debt that would have existed in third-party situations (borrowing capacity and attitude to
debt and/or risk). See Questionnaire on thin capitalization (JTPF/012/2007/EN), July 23, 2007.
1317
This can either be a fixed ratio for all taxpayers or a fixed ratio for certain industries or sectors. See in this regard Coronado,
Cheung & Kyte 2010, p. 270.
1318
Also OECD 1986 Report, par. 39.
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These three approaches to thin capitalization are used for the analysis whether and, if so, to what
extent, the scope of application of the EU Arbitration Convention includes thin capitalization
cases. This is further discussed in section 10.6.4.4 below.
10.6.4.3 Interpretation of the term ‘financial relations’ under the OECD Model Convention
On November 26, 1986, the OECD Council adopted a report on thin capitalization, in which it set
out its vision on the tax treaty aspects of re-characterization of interest into dividend and debt into
equity (‘OECD 1986 Report’).1319 The report drew a distinction between application of thin
capitalization legislation on the basis of the qualification approach/arm’s length approach and the
debt/equity approach discussed above. The OECD concluded in general that non-deductibility of
interest expenses based on the arm’s length principle is strictly not an issue that arises following
the application of thin capitalization legislation.1320 In its view this would solely be the case
insofar as the non-deductibility of interest expenses is dependent on a debt/equity ratio, which is
based on the arm’s length principle. Nevertheless, the report concluded that article 9(1) of the
OECD Model Convention is relevant to the question of thin capitalization. This because that
provision applies not only to cases that relate to the question whether the pricing of the loan is at
arm’s length, but also whether prima facie a loan can be considered as a loan for tax purposes or
another kind of payment.1321 To this the report adds that a profit adjustment, and on the basis
thereof a re-characterization of interest into dividend based on the arm’s length principle is not
restricted by article 9(1) of the OECD Model Convention. This is the case even if such adjustment
and re-characterization are based on a state’s domestic thin capitalization legislation.1322 With
respect to the application of a debt/equity approach, the OECD concluded that if states use a safehaven debt/equity approach – whereby taxpayers have the opportunity to substantiate that its
debt/equity ratio is actually at arm’s length – this is considered compatible with the arm’s length
principle and is thus also covered by article 9(1).1323 However, a fixed debt/equity approach
without such a safe-haven clause is in the view of the OECD inconsistent with the arm’s length
principle. This approach bears a higher risk of (economic) double taxation, as the creditor’s state
may disagree with the debtor’s state debt/equity approach and for that reason will be reluctant to
provide for proper relief of double taxation (full taxation of the interest income).1324
To summarize, the general conclusion of OECD’s report on thin capitalization is that article of the
9(1) OECD Model Convention covers the application of domestic thin capitalization legislation.
This article is not only relevant to the pricing of the loan and the loan amount, but in appropriate
circumstances also to answer the question whether the contribution should for tax purposes be
considered debt or equity.1325 Further the OECD concluded that article 9(1) does not restrict the
application of domestic thin capitalization legislation insofar as these rules adhere to the arm’s
length principle. However, if such domestic thin capitalization legislation entails a fixed
debt/equity approach, article 9(1) restricts the application of such legislation insofar as the
limitation of deduction of interest expenses goes beyond the arm’s length principle.1326 In the
OECD’s view this would generally be the case if a fixed debt/equity ratio were used as an anti-

1319
OECD, Report on thin capitalization, Paris, November 26, 1986. Some states have introduced other types of thin capitalization
legislation. For example, in 2008 Germany introduced earning stripping rules (interest coverage rules). Under these rules, interest is
rendered non-deductible for tax purposes if the (balance of) interest expenses exceed 30% of the taxable EBITDA. Because these
interest-stripping rules are indirectly also based on a taxpayer’s debt structure, these rules are not discussed separately in this section
but taken into account when discussing the fixed ratio approach.
1320
Ibid par. 22.
1321
Ibid paras. 28 and 48-49. This concerns the qualification approach previously discussed.
1322
Ibid.
1323
Ibid par. 79. Such safe-haven clause is for example to be found in article X of the Protocol to the double tax convention between
the Netherlands and Portugal (September 20, 1999), which stipulates that: ‘it is understood that the provisions of the Convention shall
not be interpreted so as to prevent the application by a Contracting State of the thin capitalization provisions provided for in its
domestic law, except in those cases in which the associated enterprises can show that due to the special characteristics of their
activities or their specific economic circumstances, the conditions made or imposed between those enterprises are in conformity with
the arm's length principle’.
1324
Ibid.
1325
Ibid par. 84.
1326
Ibid par. 79. The reported stated that the majority of the then OECD Member States supported this principle.
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abuse measure without incorporating a safe-haven clause. The conclusions of the OECD report
were incorporated in paragraph 3 of the Commentary to article 9.1327 This paragraph states that:
a) Article 9 of the OECD Model Convention does not prevent the application of national rules on
thin capitalization insofar their effect is to assimilate the profits of the borrower to an amount
corresponding to the profits which would have accrued in an arm's length situation;
b) Article 9 is relevant not only in determining whether the rate of interest provided for in a loan
contract is an arm's length rate, but also whether a prima facie loan can be regarded as a loan
or should be regarded as some other kind of payment, in particular a contribution to equity
capital;1328
c) The application of rules designed to deal with thin capitalization should normally not have the
effect of increasing the taxable profits of the relevant domestic enterprise to more than the
arm's length profit, and that this principle should be followed in applying existing tax treaties
(the restrictive approach).

Based on this guidance, it can be concluded that the view of the OECD is that the term ‘financial
relations’ in article 9(1) covers all three approaches to thin capitalization as discussed in section
10.6.4.2. However, not all states agreed with this broad interpretation of the arm’s length principle,
particularly as regards the application of a debt/equity approach, into which states considered it
difficult to incorporate the arm’s length principle.1329 Also in the literature there is no unequivocal
position as to whether and if so to what extent article 9(1) of the OECD Model Convention covers
thin capitalization cases.1330
10.6.4.4 Application of the EU Arbitration Convention to thin capitalization cases
10.6.4.4.1 General considerations
The above analysis indicates that in the international tax arena there is no unanimous position as
to whether or not thin capitalization legislation is covered by the arm’s length principle and, if so,
to what extent. This section looks at whether the Commission and the EU JTPF correctly
1327

Ibid.
De Hosson and Michielse noted that the OECD based this conclusion on the interpretative rule as laid down in paragraph 2 of the
Commentary to article 9. This paragraph reads: ‘in such cases the taxation authorities of a Contracting State may for the purpose of
calculating tax liabilities re-write the accounts of the enterprises if as a result of the special relations between the enterprises the
accounts do not show the true taxable profits arising in that state’. See Hosson De, F.C. & Michielse, G.M.M., Treaty aspects of the
‘thin capitalisation’ issue – a review of the OECD report, Intertax 1989/11, p. 477-478.
1329
See for example Netherlands parliamentary document: Kamerstukken II 2003-2004 – 29 210 no. 25, p. 10-11. The Netherlands
State Secretary of Finance took the view that a debt/equity thin/capitalization approach is not a transaction-based rule, but aims at the
taxpayer’s capital structure as a whole. For that reason, he considered such an approach not covered by article 9(1). In his view, it only
covers thin capitalization cases in which deduction of interest expenses is disallowed on the basis that the interest charged is not at
arm’s length or where in view of the arm’s length principle the loan is not considered debt for tax purposes. This position is reinforced
by the Netherlands Supreme Court in its judgment of September 21, 2012 (case 10/05268), in which it in respect of the double tax
convention between Portugal and the Netherlands ruled that the latter’s debt/equity thin capitalization legislation covers the taxpayer’s
total finance structure and not an individual loan, which application is not prohibited by article 9 of the specific double tax convention
(equal to article 9(1) of the OECD Model Convention). See also Netherlands Ministry of Finance, Notitie Fiscaal Verdragsbeleid 2011,
February 11, 2011, par. 2.17.2 and Conclusion of Advocate-General Wattel of September 9, 2011 (case 10/05268), par. 5.2. Curiously,
prior to the adoption of the Netherlands’ thin capitalization legislation, the Netherlands State Secretary of Finance was of the opinion
that: (i) testing financing structures of MNEs can only be based on the arm’s length principle, and (ii) a fixed debt/equity ratio does not
align with the arm’s length principle in concrete situations. See Netherlands parliamentary document: Kamerstukken II 1987-1988 – 20
365 no. 20, p. 12-13.
1330
If the positions in literature are analyzed, two camps can be distinguished. The first favors a broad coverage of thin capitalization
cases under article 9(1) of the OECD Model Convention and generally agreed with the OECD in its report on thin capitalization. This
concerns: Weeghel Van, S., Enkele internationale aspecten van de onderkapitalisatieregeling, Tijdschrift Fiscaal Ondernemingsrecht
2004/106, par. 4; Vleggeert 2009, p. 539-540; Asimakopoulos 2012, p. 406-408 and 411; and Fross 2013, p. 512 and 515-516.
Vleggeert made a distinction between double tax conventions that were concluded prior to 1992 (the year in which the Commentary to
article 9 was amended in respect of thin capitalization) and thereafter, as the states that concluded a double tax convention prior to
1992 could not have had the joint intention to clarify article 9(1) in the same manner as the Commentary does after its update in 1992.
The other camp takes the view that article 9(1) cannot be interpreted that broadly. See inter alia: Hosson De, F.C. & Michielse,
G.M.M., Treaty aspects of the ‘thin capitalisation’ issue – a review of the OECD report, Intertax 1989/11; Essers, P., Michielse, G.,
Bont De, G. & Offermans, R., Some fiscal aspects of financing structures within a group of companies and thin capitalization
approaches in Europe – Report of the wintercourse 1994, EC Tax Review 1994/4, p. 175; Sommenhalder 1996, p. 92; Michielse 1994,
p. 232-236 and 1997, p. 567-569; Hosson de, F.C., Eenvoud en doeltreffendheid in Liber Amicorum J.T. Warnaar, FED Fiscale
Uitgevers 1988, p. 102-103 and 107-113; Hosson De, F.C., Het onderscheid vaste inrichting – dochtervennootschap bezien vanuit
gemeenschapsrechtelijk perspectief, Weekblad Fiscaal Recht 2003/1581, par. 4.3; and Hosson De, F.C., Renteaftrekbeperkingen en het
Nederlandse verdragsbeleid, Weekblad Fiscaal Recht 2011/1258; Pijl, H., Drie observaties bij thin cap, Weekblad Fiscaal Recht
2006/374, par. 4; and Brosens 2004, p. 210.
1328
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concluded that the scope of application of the EU Arbitration Convention covers thin
capitalization and, if so, to what extent. This discussion is not new. Already in 1994 Essers et al
questioned whether the convention could be applied to thin capitalization cases, as it concerned
the application of domestic legislation rather than the application of intercompany prices.1331
Further, in its 2001 Study, the Commission already suggested including thin capitalization cases
in the convention’s scope of application.1332 The three possible approaches to thin capitalization,
as discussed in section 10.6.4.2, constitute the basis for this analysis. In addition, the analysis also
takes account of the work of the OECD, and the positions taken in the literature on article 9(1) of
the OECD Model Convention and article 4(1) of the EU Arbitration Convention in relation to thin
capitalization.
10.6.4.4.2 Qualification approach
Under the qualification approach, the key question is whether an enterprise’s funding qualifies
either as equity or as debt. This discussion normally only arises in intra-group transactions, since
it is uncommon that non-associated enterprises contribute capital into each other. It is submitted
that the qualification approach only concerns the situation in which certain flows of capital qualify
for civil law purposes as debt, but due to their specific nature qualify for tax purposes as equity
(e.g. hybrid loans). Conclusively, this approach has no relation to the arm’s length principle
incorporated in article 4(1) of the EU Arbitration Convention. With Michielse it has to be
admitted that the OECD has interpreted the term ‘thin capitalization’ too wide.1333 Article 9(1) of
the OECD Model Convention does not cover disputes on whether a prima facie loan concerns
debt or equity. If article 9(1) is read in its historical context, it becomes clear that a qualification of
the contribution is not a matter that is dealt with under this article. However, that is not to say that
a debt for arm’s length purposes cannot partly be re-characterized into equity, which involves a
different discussion. Article 9(1) clearly refers to ‘conditions (…) in their commercial and
financial relations’. The qualification of the funding is a discussion that is performed prior to a
discussion on the conditions of this contribution. Under the qualification approach the terms and
conditions are not (yet) under review, but the transaction itself.1334 Not from an arm’s length
perspective, but from a domestic law perspective, whether the loan qualifies as debt or as equity.
So if the contribution for tax purposes qualifies as equity, article 9(1) thus does not come into
play, which mutatis mutandis also applies to article 4(1) of the EU Arbitration Convention. Hence
the consequence of the qualification approach in this situation does not constitute a profit
adjustment. On the other hand, if the outcome of the qualification approach is that the funding
qualifies for tax purposes as debt, discussions on the loan amount, its term and conditions are
covered by article 9(1) of the OECD Model Convention and also article 4(1) of the EU Arbitration
Convention. The reason is that the discussion then concerns the arm’s length character of the loan
and its pricing. Apart from that it is concluded that the qualification approach is not an arm’s
length discussion.1335 As a consequence, if a debt is for tax purposes re-characterized into equity
1331
Essers, P., Michielse, G., Bont De, G. & Offermans, R., Some fiscal aspects of financing structures within a group of companies
and thin capitalization approaches in Europe – Report of the wintercourse 1994, EC Tax Review 1994/4, p. 175. Schwarz, Behaeghe
and Hinnekens also expressed similar concerns. See Schwarz 1991, p. 123; Behaeghe 1995, par. 5.2.6; and Hinnekens 1996/3, p. 282283.
1332
Commission Staff Working Paper doc. SEC (2001) 1681, p. 354 and Annex, p. 88. See also Vleggeert 2009, p. 537-538. In its 1992
report on company taxation in the Internal Market, the Ruding Committee already recommended that the Commission should: ‘take
action to coordinate with the Member States a common approach to the definition and treatment of thin capitalization’. The
Commission did not at that time follow-up this recommendation, but only endorsed it. See Conclusion and recommendations of the
Committee of independent experts on company taxation, Brussels, March 18, 1992, p. 42. Conclusion and recommendations of the
Committee of independent experts on company taxation, Brussels, March 18, 1992, p. 42 and Commission Communication doc.
SEC/92/1118 final/EN, par. 32. See also Editorial, Report of the Ruding committee: conclusions and recommendations of the
committee of independent experts on company taxation, European Taxation April/May 1992, p. 120 and Editorial, Commission press
release; Commission proposes new guidelines on company taxation in the context of the further development of the internal market,
European Taxation July 1992, p. 254.
1333
Michielse 1997, p. 567-568, stressed that the text of article 9(1), on the basis of its history, which can be found in article 5 of the
League of Nations Model Convention of 1933, does not lend itself to such a wide interpretation
1334
See also De Hosson and Michielse 1989, p. 480, who concluded that: ‘the financial relations are the starting point of article 9(1)
OECD Model Convention, not the subject’. The subject matter is about the conditions of a loan and not its qualification.
1335
In the literature, most authors also take this view. See specifically for the EU Arbitration Convention Hinnekens 1992, p. 90 and
1996/3, p. 282-283: Behaeghe 1995, par. 5.2.6; and Sommenhalder 1996, p. 94. See as regards article 9(1) OECD Model Convention
also Michielse & De Hosson 1989, p. 477 and 480; and Michielse 1994, p. 232-234 and 1997, p. 567-568. A different view is advanced
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in the debtor’s state, but not in the creditor’s state, any double taxation that follows from a
different classification cannot be resolved under the EU Arbitration Convention.
10.6.4.4.3 Arm’s length approach
At first sight, the question whether or not thin capitalization cases based on the arm’s length
approach are included in the scope of application of the EU Arbitration Convention is relatively
simple to answer. Like the discussions within the EU JTPF, and based on the conclusions of the
OECD in its report on thin capitalization, it is submitted that the EU Arbitration Convention
covers cases in which deduction of interest expenses is disallowed under Member States’
domestic thin capitalization legislation because the calculated interest is considered not at arm’s
length (the pricing of the loan). This conclusion is communis opinio in the literature and is also
incorporated in paragraph 4 of the Code of Conduct.1336 It is also in line with the ECJ’s ruling in
the Thin-cap case.1337 In essence, for the determination whether a non-associated enterprise would
grant a loan on similar terms (the pricing of the loan (the conditions of the financial relations))
inter alia the following factors have to be taken into account: (i) interest rate, (ii) debt/equity
structure of the lender and within the branch it operates, (iii) duration of the loan, (iv) long-term
financing need, (v) repayment and (if any) subordination clause, (vi) available assets, and (vii)
economic circumstances, risk profile, creditworthiness, and profitability of the taxpayer.1338
It is submitted that the arm’s length approach does not solely concern the pricing of the loan, but
also whether a third party would be willing to grant a similar loan amount to the taxpayer under
the agreed conditions.1339 It may be that this independent party would only be willing to grant the
same loan amount against such an excessive interest rate that the taxpayer cannot pay the
calculated interest expenses based on its cash flow. Consequently, in the given situation the
independent party would most probably not be willing to grant this loan amount and therefore the
agreed loan amount between the associated enterprises should be considered excessive in light of
the arm’s length principle. It may, however, well be that the independent party is willing to grant a
lower loan amount under similar conditions to those agreed by the associated enterprises involved.
In such situation the discussion is on the arm’s length character of loan amount itself. The reduced
loan amount is then the arm’s length loan. For an arm’s length price in intercompany situations, it
may then be necessary to adjust both the pricing and the amount of the loan. It is submitted that
this is still an arm’s length discussion.1340 With respect to the position of the OECD, paragraph
3(a) of Commentary to article 9 of the OECD Model Convention stipulates that article 9 can be
applied to assimilate the profits of the borrower to an amount corresponding to the profit that
would have accrued in an arm’s length situation. It is submitted that this relates to the pricing of
the loan and the loan amount itself, as the amount of the loan indirectly determines a taxpayer’s
profit. The OECD thus confirms the position defended above.

by Vleggeert, who considered the qualification approach as also covered by article 9(1) of the OECD Model Convention and article
4(1) of the EU Arbitration Convention: see Vleggeert 2009, p. 539-540.
1336
See for the OECD Model Convention e.g. De Hosson 1988, p. 102-103 and 112-113; Michielse & De Hosson 1989, p. 477 and
480; Michielse 1994, p. 234-236 and 1997, p. 567-568 and 572; Netherlands parliamentary document: Kamerstukken II 2003-2004 –
29 210 no. 25, p. 10-11; Vleggeert 2009, p. 539-540; Asimakopoulos 2012, p. 406-408 and 411; and Fross 2013, p. 512 and 515. See
for the EU Arbitration Convention e.g. Behaeghe 1995, par. 5.2.6; Hinnekens 1992, p. 90 and 1996/3, p. 282-283; Addonnino 2003, p.
405; Brosens 2004, p. 201; and Helminen 2012, par. 5.4.2.2.
1337
ECJ Judgment of March 13, 2007 in case C-524/04 Test Claimants in the Thin Cap Group Litigation v. Commissioners of Inland
Revenue [2007] ECR I-2107.
1338
See also Brunschot Van, F.W.G.M., Transfer pricing en arbitrage, Maandblad Belasting Beschouwingen 1993/9, p. 219; Michielse
1994, p. 234-236; Brosens 2004, p. 190; Asimakopoulos 2012, p. 408 and Helminen 2012, par. 2.2.5.3.4. In addition, Van Der Breggen
stressed that in practice it is highly difficult to determine whether an independent party would have granted the loan under similar
conditions, because of the absences of relevant data; in the end it is always about the interest rate. See Breggen Van Der, M.E.P.,
Transfer-pricing aspecten van leningen verstrekt binnen de groep: een nadere beschouwing, Weekblad Fiscaal Recht 2006/737, par.
3.2.
1339
See also the OECD’s Report on thin capitalization, par. 76; Sommenhalder 1996, p. 86; Brosens 2004, p. 190; and Fross 2013, p.
508.
1340
See also Behaeghe 1995, par. 5.2.6 and Vleggeert 2009, p. 151. The EU JTPF calls this the ‘borrowing capacity’ and ‘attitude
towards debt and/or risk’ (the amount of debt that would have existed in a third-party situation). In this regard, Secretariat’s discussion
paper on thin capitalization (JTPF/005/2008/EN), January 2008, p. 2.
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In sum, the arm’s length approach concerns not just the terms of the loan, i.e. the pricing of the
loan, but also the arm’s length character of the loan itself.1341 For that reason, disputes on the
terms and conditions of the loan as well on the loan amount are included in the scope of
application of the EU Arbitration Convention. The Commission adopts a similar view and
correctly concluded that the convention’s scope of application includes profits adjustment relating
to: (a) conditions made or imposed with respect to the pricing of the loan, (b) the loan amount
itself and (c) the taxpayer’s borrowing capacity.1342 This view is also incorporated in paragraph 4
of the Code of Conduct, which stipulates that the scope of application of the convention includes
discussions on the arm’s length character of terms of a loan as well as on the loan amount. The
content of paragraph 4 of the Code of Conduct is further discussed in section 10.6.4.5 below.
10.6.4.4.4 Debt/equity approach
The debt/equity approach is the most controversial approach amongst Member States as well as
the most used approach by these Member States.1343 This was also the case as regards the criticism
on the OECD report on thin capitalization. Two positions are held by states and in the literature:
a) Article 9(1) of the OECD Model Convention does not cover domestic (anti-abuse) legislation
that disallows interest deduction based on a fixed debt/equity ratio; or
b) Any disallowance of interest deduction actually relates to the arm’s length principle and
therefore is included in the scope of application of article 9(1) of the OECD Model
Convention.

The OECD and the majority of Member States within the EU JTPF adhere to this second position.
Other Member States take a different view and argue that the debt/equity approach concerns antiabuse legislation and therefore is not an arm’s length discussion. Consequently, the scope of
application of the EU Arbitration Convention does not include this type of thin capitalization
legislation.1344 The Netherlands is the most explicit in this respect. The arguments put forward is
that the OECD has not reached any consensus on this subject and therefore each state has defined
its own rules. Consequently, in the Netherlands’ view the EU Arbitration Convention cannot
cover thin capitalization cases based on the debt/equity approach.1345 As discussed, also in the
literature different opinions are maintained as to whether debt/equity thin capitalization cases are
1341
For supporting views see Vleggeert 2009, p. 539-540; Asimakopoulos 2012, p. 406-408 and 411; Fross 2013, p. 512 and 515; and
Decree of the Netherlands State Secretary of Finance (IFZ2013/184M) of November 14, 2013, par. 12(a). Michielse & De Hosson take
an opposite view, arguing that article 9(1) of the OECD Model Convention is about the conditions of the financial relations in the
dealings between associated enterprises. Thus article 9(1) only covers disputes on the conditions of the loan (e.g. its pricing) and not
the amount of the loan itself. The authors referred to the predecessor of article 9(1) of the OECD Model Convention: article 5 of the
1933 League of Nations Model Convention. Michielse & De Hosson mentioned that when this article was introduced, thin
capitalization was not yet subject of discussion. A report prepared by Carroll in 1933, which formed the foundation of article 5 of the
League of Nations Model Convention, included a list of non-arm’s length transactions. This list inter alia concerned loans with no or an
excessive interest, but not excessive loan financing. On this basis De Hosson and Michielse concluded that article 9(1) does not cover
thin capitalization cases relating to the amount of a loan. See Michielse & De Hosson 1989, p. 477 and 480. The 1933 report by Carroll
is the Fiscal Committee of the League of Nations, Report to the council on the work of the fourth Session of the Committee, Geneva,
June 26, 1933. Further, Michielse argued that as article 9(1) concerns international profit allocation and not profit determination, the
provision does not cover thin capitalization cases relating to the arm’s length pricing of the loan, see Michielse 1994, p. 232-234 and
1997, p. 567-568. De Hosson also concluded that the term ‘conditions' in article 9(1) of the OECD Model Convention has a limited
meaning and cannot be interpreted that broadly that it also covers the amount of the loan, see De Hosson 1988, p. 102-103, 107 and
111-113. De Hosson, however, appeared to have altered his positions in subsequent articles. See De Hosson 2003, par. 4.3 and 2011,
para. 1.2 and 4.1. The reason is that no OECD Member State has made a reservation to the application of article 9(1) of the OECD
Model Convention to thin capitalization cases.
1342
See also Tropin 2009/9, p. 520.
1343
Also Brosens 2004, p. 190.
1344
In this regard also Damsma 2010, p. 36.
1345
Netherlands parliamentary document: Kamerstukken II 2003-2003 – 29 2010 no. 25, p. 10-11. The Netherlands State Secretary of
Finance expressed the view that a debt/equity thin capitalization approach is not a transaction-based rule, but instead aims at the
taxpayer’s capital structure as a whole and therefore is not covered by article 9(1) OECD Model Convention. To this the Netherlands
State Secretary of Finance added that debt/equity thin capitalization approaches are not included in the scope of application of the EU
Arbitration Convention, as there is no general rule available for the arm’s length character of certain debt/equity structures. See
Netherlands Ministry of Finance, Notitie Fiscaal Verdragsbeleid 2011, February 11, 2011, par. 2.17.2. Curiously, article IV of the
Memorandum of Understanding between the Netherlands and the United States to the double tax convention of December 18, 1992
clearly refers to OECD’s report on thin capitalization for the explanation on what can be considered an arm’s length pricing and
amount of the loan. It is submitted that this may also include debt/equity thin capitalization legislation. See for a discussion Van
Brunschot 1993, p. 219; Morrison & Bennett 1993, p. 607; and De Hosson 1993, par. 5.
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covered. For example, Michielse, Pijl and Brosens argue that the term ‘conditions’ in article 9(1)
of the OECD Model Convention should not be interpreted that widely in that it also covers
excessive debt financing on the basis of a fixed debt/equity approach.1346 Other authors, such as
Vleggeert appear to hold the view that article 9(1) OECD Model Convention also covers
debt/equity thin capitalization cases.1347 Specifically relating to the EU Arbitration Convention,
Sommenhalder, Hinnekens and Behaeghe holds a similar view as Michielse and Pijl in respect of
article 9(1) OECD Model Convention.1348 Further, Addonnino, Vleggeert and Helminen (appear
to) hold the view that the EU Arbitration Convention applies to thin capitalization cases based on
the debt/equity approach.1349
Which views are to be considered correct? It is submitted that debt/equity thin capitalization
legislation may provide for a safe-haven clause. If such situation deduction of interest expenses is
disallowed if an enterprise’s debt exceeds a certain percentage of the enterprise’s equity, but the
taxpayer subsequently holds the right to prove that the chosen debt/equity structure is actually at
arm’s length.1350 If so, then the taxpayer is allowed to deduct the interest expenses. It is submitted
that in such situation the debt/equity approach to thin capitalization de facto concerns an arm’s
length discussion and therefore is included in the scope of application of article 9(1) OECD Model
Convention and thus also in the scope of application of article 4(1) EU Arbitration Convention.1351
This aligns with ECJ’s ruling in the so-called thin cap case and also can be derived from
paragraph 4 Code of Conduct.1352 If, however, no safe-have clause is included in states’ domestic
thin capitalization legislation, the answer to the question whether the convention’s scope of
application applies to such legislation is to be found in the text of the EU Arbitration Convention
itself. In general, Member States use debt/equity thin capitalization legislation as an anti-abuse
measure to counter excessive debt financing by taxpayers.1353 Since this excessive debt financing
only arises in intercompany relations, such thin capitalization rules generally do not cover thirdparty debt. But this sole fact does not make the disallowance of interest deduction a matter of
arm’s length pricing. It is submitted that Michielse correctly concluded that the arm’s length
principle incorporated in article 9(1) of the OECD Model Convention and in article 4(1) EU of the
Arbitration Convention respectively, concerns international profit allocation and not profit
determination. Domestic thin capitalization legislation based on a debt/equity approach disallows
deduction of interest expenses. This, however, does not concern the pricing of the loan or the loan
amount in an arm’s length situation.1354 Instead the disallowance of interest deduction results from
the application of domestic anti-abuse legislation. Although the basis of the debt/equity ratio may
have some resemblance with the arm’s length principle, the rationale of the legislation lies in its
anti-abuse character. Further, as correctly concluded by the Netherlands State Secretary of
Finance, the debt/equity approach does take into account the taxpayer’s entire debt/equity ratio,
and does not focus on a specific loan. It is therefore submitted that a debt/equity approach without
a safe-haven clause is not covered by article 9(1) of the OECD Model Convention and is thus also
not covered by article 4(1) of the EU Arbitration Convention.1355
10.6.4.5 Solution offered in the Code of Conduct
Paragraph 4 of the Code of Conduct stipulates that the scope of application of the EU Arbitration
Convention includes profits adjustments that relates to the application of domestic thin
capitalization legislation insofar as these adjustments are based on the arm’s length principle. As
1346

Michielse 1994, p. 234-236 and 1997, p. 567-569 and 572; Pijl 2006/374, par. 4 and Brosens 2004, p. 210.
Vleggeert 2009, p. 539-540.
1348
Behaeghe 1995, par. 5.2.6; Sommenhalder 1996, p. 94; and Hinnekens 1992, p. 90 and p. 282-283.
1349
Addonnino 2003, p. 405; Vleggeert 2009, p. 539-540; and Helminen 2012, par. 5.4.2.2.
1350
See also OECD 1986 Report, par. 25 and 79.
1351
See also Michielse 1997, p. 569; Brosens 2004, p. 190; and Fross 2013, p. 508. See further paragraph 69 of the Commentary to
article 1 of the UN Model Convention.
1352
ECJ judgment of March 13, 2007 in C-524/04 [2007] ECR I-2107, paras. 80-81 and 92.
1353
See in general also paragraph 67 of the Commentary to article 1 UN Model Convention.
1354
See also Pijl 2006, par. 4.
1355
Business representatives within the EU JTPF arrived at a different conclusion and argued that thin capitalization legislation based
on a debt/equity ratio should be included in the scope of application of the EU Arbitration Convention, because on capital markets a
correlation exists between the debt/equity ratio and the pricing of the loan.
1347
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discussed in section 10.6.4.4.3, this not only concerns the pricing of the loan, but also the amount
of the loan. The previous section analyzed whether the EU Arbitration Convention covered the
three approaches to thin capitalization, concluding that only the arm’s length approach and the
debt/equity approach with a safe-haven clause are included in the convention’s scope of
application. Based on this conclusion, the following remarks are made as regards the provision
included in paragraph 4 of the Code of Conduct:
•

•

•

Paragraph 4 of the Code of Conduct correctly stipulates that the EU Arbitration Convention
does not cover thin capitalization cases based on the qualification approach. It is submitted
that the reference to the loan and its terms in paragraph 4 is nothing more than a clarification
of the term ‘financial relations’. This thus does not concern the primary question whether for
tax purposes a contribution qualifies as debt or equity. The current wording of article 4(1) of
the EU Arbitration Convention does not cover such broad application;1356
Paragraph 4 of the Code of Conduct sufficiently clarifies that the EU Arbitration Convention
covers cases that concern the pricing of the loan. This, however, does not apply to discussions
on the arm’s length character of the loan amount itself (whether or not a third party would
grant a similar loan amount and/or under similar conditions), as this only be deduced from
paragraph 4 of the Code of Conduct. Member States’ input to EU JTPF’s questionnaire on thin
capitalization point out that all Member States but Latvia and the Netherlands allow the
application of the EU Arbitration Convention in this situation 1357 Nevertheless, in their
reservations to paragraph 4 of the Code of Conduct, Bulgaria, Greece, Hungary, Italy, Latvia,
Poland and Portugal all declared that they would not apply the EU Arbitration Convention to
profit adjustments relating to the loan-amount.1358 Their arguments put forward are: (i) that it
concerns a discussion relating to Member States’ domestic legislation, (ii) there is no
international consensus on the arm’s length character of profit adjustments relating to the
amount of a loan or (iii) that this is not an arm’s length discussion at all. It is submitted that
the argument put forward by Poland, namely that it is impossible to define how a capital
structure should look like in practice in order to be in line with the arm’s length principle, is
incorrect. If there is no independent party willing to grant a loan on similar conditions or only
on economic unattainable conditions, then a similar loan would not be granted at all in an
arm’s length situation or only a reduced loan amount. This latter loan amount then constitutes
the arm’s length standard. In such a situation, the qualification of the loan is thus actually
based on the arm’s length principle.1359 Further, also the reservations of the Member States
mentioned above do not have merit. The argument that these profit corrections are based on
domestic legislation is irrelevant, as arm’s length profit adjustments are also based on
domestic legislation. If their line of reasoning would be followed, the EU Arbitration
Convention would then also not cover these arm’s length profit adjustments. Additionally, the
absence of international consensus does not imply that in an individual case it is impossible to
review whether the amount of the loan is at arm’s length; and
The EU Arbitration Convention applies to thin capitalization cases based on a debt/equity
approach that provide for a safe-haven approach. This is, however, not explicitly addressed in
the Code of Conduct and also Member States’ positions in this respect are not clarified. It is
submitted that as this type of debt/equity approach concerns an arm’s length discussion, this
situation should be covered by paragraph 4 of the Code of Conduct. As this, however, has not
been properly addressed, uncertainty remains as to whether this approach is actually included
in the convention’s scope of application. Further, as regards the fixed debt/equity approach
without a safe-haven clause, Bulgaria, the Czech Republic, Greece, Hungary, Italy, Latvia,
Poland, Portugal and the Slovak Republic have all declared that the EU Arbitration

1356

See for a similar conclusion, Bundgaard 2010, p. 498-499. Some authors, such as Helminen, take the position that the EU
Arbitration Convention should also be open to thin capitalization cases based on the qualification approach. See Helminen, M., The
dividend concept in international tax law, Kluwer Law International 1999, p. 269.
1357
The Netherlands held the position that disputes relating hereto should be resolved pursuant to article 25(3) of the OECD Model
Convention.
1358
Portugal stressed that it will maintain its positions until there is further guidance from the OECD on this subject.
1359
See Michielse 1994, p. 236, who observed that inter alia the following factors are taken into account to review whether an
independent party would have act correspondently: the debt/equity ratio, the long-term financing needs of a company, the capitalproportionality of the loan, the subordination of the loan, etc.
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Convention does not apply to this approach. As discussed in section 10.6.4.4.4, these Member
States’ declarations are correct.

10.6.5 Evaluation
This section discussed whether the convention’s scope of application also includes thin
capitalization cases. Discussions hereon arose, as article 4(1) of the EU Arbitration Convention –
(more specifically the term financial relations) – is not fully clear as to whether these cases are
covered. The EU JTPF agreed that the scope of application of the EU Arbitration Convention also
includes those thin capitalization legislation that limit the deduction of interest expenses on the
basis of the arm’s length principle. This agreement is incorporated in paragraph 4 of the Code of
Conduct, which stipulates that profit adjustments arising from financial relations, including a loan
and its terms, are included in scope of application of the convention. In order to answer the
question whether or not thin capitalization cases are included in the convention’s scope of
application and also whether paragraph 4 Code of Conduct provides for a satisfactory solution, the
possible three approaches to thin capitalization cases were identified. These are:
a) Qualification approach: under this approach the terms and nature of the contribution of debt
and the circumstances of the contribution are taken into account so as to determine whether for
tax purposes the contribution can be considered equity or debt;
b) Arm’s length approach: under this approach it is examined whether an independent party
would grant the loan at all and, if so, whether it would grant the loan under similar conditions.
Interest expenses above the arm’s length price are considered non-deductible; and
c) Fixed ratio approach: under this approach interest is for tax purposes rendered non-deductible
if the company’s debt exceeds a certain proportion of its equity (either with or without a safe
haven clause).

As the qualification approach only involves a discussion on whether for tax purposes certain flows
of capital qualify as debt or equity, it bears no relation to the arm’s length principle. Therefore,
article 4(1) of the convention does not apply to this approach. The arm’s length approach concerns
the pricing of the loan as well as the question whether a third party would be willing to grant a
similar loan amount under similar conditions as agreed upon by the associated enterprises. This
because it is from an arm’s length perspective not only important to review the pricing of the loan,
but also whether an independent party would have granted the same loan amount under the same
conditions as agreed on by the associated enterprises. For that reason is the arm’s length approach
is included in the scope of application of article 4(1). The fixed ratio approach is also covered by
article 4(1), but only insofar as it provides for a safe-haven clause, so that taxpayers are entitled to
prove that the chosen debt/equity structure is actually at arm’s length, so the rules that disallow
interest deduction do not apply. A fixed ratio approach without such clause is not covered by
article 4(1), as the limitation of interest deduction then follows from domestic anti-abuse
legislation, which does not specifically relate to the arm’s length principle. Further, the fixed ratio
does in that case does not focus on a specific loan, but on the total capital structure of an
enterprise. Based on this analysis the following conclusions are drawn in relation to article 4(1) of
the convention and paragraph 4 of the Code of Conduct:
•
•
•

Article 4(1) does not sufficiently clarify whether thin capitalization cases are included in the
convention’s scope of application;
Paragraph 4 of the Code of Conduct correctly states that the EU Arbitration Convention does
not cover thin capitalization cases based on the qualification approach;
Paragraph 4 sufficiently clarifies that the convention covers cases that concern the pricing of
the loan. Although this is also to be interpreted as disputes on the loan amount, this has not
been properly reflected in the Code of Conduct. Bulgaria, Greece, Hungary, Italy, Latvia,
Poland and Portugal made a reservation to paragraph 4, stating that they will not apply the
convention to profit adjustments that relate to the loan amount. These reservations are
incorrect and not based on sound legal reasoning;
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•

•

Paragraph 4 does not explicitly state that the EU Arbitration Convention applies to thin
capitalization cases based on a debt/equity approach with a safe-haven clause, although these
cases should be included in the convention’s scope of application; and
Paragraph 4 – from a legal perspective – correctly stipulates that the fixed debt/equity
approach is not included in the convention’s scope of application. The declarations on this
point by Bulgaria, the Czech Republic, Greece, Hungary, Italy, Latvia, Poland, Portugal and
the Slovak Republic are therefore correct.

In light of the principle of clarity and simplicity, article 4(1) of the EU Arbitration Convention in
conjunction with paragraph 4 of the Code of Conduct sufficiently clarifies that thin capitalization
cases are included in the convention’s scope of application. The inclusion of a provision in the
Code of Conduct affords taxpayers certainty whether and to what extent thin capitalization cases
are included in the convention’s scope of application. This complies with the principle of legal
certainty. Neither provision, however, fully satisfies the principle of clarity and simplicity, as
neither specifically states that disputes on the amount of a loan and the fixed ratio approach with a
safe-haven clause are included in the convention’s scope of application. As this creates
uncertainties as to whether these cases are covered, the content of paragraph 4 does not comply
with the principle of legal certainty on this point. Further, as Member States’ reservations to
paragraph 4 of the Code of Conduct are not based on sound legal arguments, their reservations
restrict the convention’s application in a unjustified manner, which may also result in similar
situations being treated differently by the Member States. This does not satisfy the principle of
legal equality either.
10.7 Concluding remarks
The subject of discussion in this chapter was the material scope of application of the EU
Arbitration Convention. This defines the conditions when cases become admissible under the
convention’s procedures. In order to be able to answer the second research sub-question of this
dissertation, the question posed in section 10.1 was whether the provisions incorporated in the
convention – and further specified in the Code of Conduct – as regards its material scope of
application adhere to the principles of clarity and simplicity, legal equality and legal certainty. The
answer to this question is as follows:
Subject and provision in EU
Arbitration Convention/ Code of
Conduct
Cases covered
Article 1(1) EU Arbitration Convention
Paragraph 1(a) Code of Conduct
Primary adjustments
Article 4 EU Arbitration Convention
Article 5 EU Arbitration Convention
Corresponding adjustments
Secondary adjustments
Application to situations of losses
Article 1(3) EU Arbitration Convention
Tax principles
Article 4(1) EU Arbitration Convention
Paragraph 6(a) Code of Conduct
Article 4(2) EU Arbitration Convention
Paragraph 6(b) Code of Conduct

Amsterdam, June 2016

Adherence to the testing principles?

Adherence to the principles of clarity and simplicity, legal
equality and legal certainty, except for the requirement that
double taxation must occur.
Adherence to the principles of clarity and simplicity, legal
equality and legal certainty.
Adherence to the principles of clarity and simplicity, legal
equality and legal certainty.
No compliance with the principles of clarity and simplicity,
legal equality and legal certainty.
Adherence to the principles of clarity and simplicity, legal
equality and legal certainty.
No compliance with the principles of clarity and simplicity,
legal equality and legal certainty.
No compliance with the principles of clarity and simplicity,
legal equality and legal certainty.
• Arm’s length principle: no compliance with the principles of
clarity and simplicity, legal equality and legal certainty; and
• Profit attribution to permanent establishments: no
compliance with the principles of clarity and simplicity,
legal certainty and legal equality.
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Application to thin capitalization cases
Article 4(1) EU Arbitration Convention
Paragraph 4 Code of Conduct

No compliance with the principles of clarity and simplicity,
legal certainty and legal equality.

To summarize, not all provisions on the material rules on the scope of application of the EU
Arbitration Convention are sufficiently descriptive so that they all adhere to the principles of
clarity and simplicity, legal equality and legal certainty. This conclusion will be taken into account
when answering the second research sub-question in chapter 17.
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11. Phase I: Application

11.1 Chapter overview
The procedural application of EU Arbitration Convention consists of five phases. In the first phase
a taxpayer submits a request for the application of the convention’s procedures. In this chapter the
provisions included in the EU Arbitration Convention, the work of the EU JTPF and the Code of
Conduct (if any) relating to the first phase will be described, analyzed, and evaluated. The
description and evaluation serves as input for answering the second research sub-question of this
work in chapter 17. This sub-question was set out in section 0.5 and reads as follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, the following question is answered in this chapter:
Are the convention’s procedures defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide an outcome in all cases that conforms with the principles of legal
justice, legal equality and legal certainty?

This question specifically aims at analyzing whether the convention’s material scope of
application, including the tax principles underlying the convention, are sufficiently descriptive,
whether there is sufficient guidance as regards to the application of those principles, and whether
the correct application of those tax principles leads to fulfillment of the principal objective of the
convention in each specific case. This chapter consecutively discusses the following subjects: the
three-year deadline for submission of a request (11.2), rules for submission and content of the
request (11.3) and receipt of the request (11.4). This chapter ends with a conclusion in section
11.5 in which the above posed question is answered. This conclusion subsequently constitutes the
basis for answering the third research sub-question in chapter 17. They also constitute the basis for
the recommendations in chapter 20.
11.2 Three-year deadline for submission of a request
11.2.1 Provision of the EU Arbitration Convention
Article 6(1) sets the deadline within which a taxpayer should submit a request for the application
of the EU Arbitration Convention at three-years as from the ‘first notification of action’ that is
(likely) to result in double taxation. This provision reads:
‘The case must be presented within three years of the first notification of the action which results or
is likely to result in double taxation within the meaning of Article 1’. [Emphasis added]

11.2.2 Work conducted by the EU JTPF
11.2.2.1 Discussions and agreement on a common definition of the starting-period of the threeyear deadline
The EU JTPF examined in the period 2002-2004 at what moment the three-year deadline for
submission of a request under the EU Arbitration Convention commences: i.e. how the phrase
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‘first notification of action’ should be interpreted. To have input on the Member States’ positions
in this respect, the forum’s secretariat issued a questionnaire in which the forum members were
requested which of the following three options they preferred as the starting-point of the threeyear deadline for submission of a request under the convention:1360
a) The date on which the tax authorities send an audit report to the taxpayer (including a remark
on the taxpayer’s transfer-pricing policy);
b) The date on which the tax authorities communicate (in writing or orally) to the taxpayer their
intention to make an adjustment; or
c) The date on which the tax authorities send the re-assessment notice to the taxpayer (the date of
the formalization of the intended adjustment).

The majority of Member States: Austria, Belgium, the Czech Republic, Finland, Germany,
Luxembourg, Malta, the Netherlands, Poland, the Slovak Republic, Sweden and the United
Kingdom supported option c).1361 Portugal, Spain, Italy and Greece favored option a), whereas
Denmark, Ireland and France favored option b).1362 Business representatives within the EU JTPF
also favored option c), as in their view that date is the decisive point in time when the taxpayer
receives a first notification of action mentioned in article 6(1) of the convention. Nevertheless,
those representatives also stressed that taxpayers should be allowed to submit a request prior to
the notification of the tax assessment, as this also follows from article 6(1).1363 Based on the input
received, the EU JTPF’s secretariat concluded that, although the majority of Member States
considered that the first tax assessment notice (or equivalent) that reflects the profit adjustment
constitutes the commencement date of the three-year deadline, they took contradicting positions
on how to interpret the phrase ‘first notification of action’. Because of this, the EU JTPF agreed
during its second meeting that the forum should provide more clarity on the exact commencement
date of the three-year deadline.1364 The EU JTPF’s secretariat stressed that the starting-point has to
relate to an event that is clearly recognizable for both the taxpayer and the Member States.1365
Options a) and b) discussed above were therefore not suitable: not all tax authorities issue audit
reports; issuing of audit reports does not automatically result in a profit adjustment (after sending
of this report discussions may continue, possibly resulting in no adjustment); and the tax
assessment that includes the profit adjustment may deviate from the proposed adjustment included
in the audit report.
For these reasons, the EU JTPF’s secretariat considered only option c) to be a feasible option for
the starting-date of the three year-deadline and thus the ‘first notification of action’.1366 After
discussions, the EU JTPF agreed.1367 This agreement is included in paragraph 7.2 of the Code of
Conduct, which is further discussed in section 11.2.3 below.
1360
Background document on the replies received from Member States to the questionnaire on the application of transfer pricing rules
and the EU Arbitration Convention (JTPF/008/BACK/2002/REV1/EN), November 25, 2002, par. 2.1.
1361
Ibid and doc. JTPF/007/2002/REV1/EN, par. 28. See further Annex II to Commission Communication doc. COM (2004) 297 final.
The replies received concerned the then 15 Member States and the then candidate Member States: the Czech Republic, Malta, Poland
and the Slovak Republic. During the EU JTPF’s fourth meeting Greece altered its position and stated that its position was that the
receipt of the first notification by the taxpayer triggers the starting-point of the three-year deadline. Greece, however, did not further
clarify what should then be considered as the ‘first notification’, see doc. JTPF/012/2003EN, par. 27. See for UK’s position in more
detail O’ Mahony, D. & Hickman, A., Revenue cautions taxpayers on deadlines for requesting competent authority relief, Tax
Management Transfer Pricing Report 1997/16, p. 565. Further, as to the position of Belgium, paragraph VI.B.2 of Belgium’s
Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000 stipulates that a request for information, an investigation at the
business premises, an amendment notice or an ex officio assessment never constitute a ‘first notification of action’. A tax assessment is
required. The moment the taxpayer receives this assessment the three-year deadline commences. See Cauwenberg & Van Honsté 2001,
p. 145.
1362
Remarkably, Denmark, Italy and Spain require an actual adjustment for the convention’s application, which is not in line with
positions (a) and (b). As discussed in section 10.2.2, these Member States consider that the likelihood of a profit adjustment constitutes
insufficient ground for a case to become eligible under the convention, see, doc. JTPF/018/2003/EN, par. 19. Denmark and Spain
eventually altered their view. Italy, however, maintained its position, see doc. JTPF/002/2004/REV/EN, par. 10. The correctness of
Italy’s position is discussed in detail in section 11.2.4.
1363
Doc. JTPF/007/2002/REV1/EN, par. 29.
1364
Doc. JTPF/002/2003/EN, par. 52.
1365
Doc. JTPF/007/2002/REV1/EN, par. 30.
1366
Ibid.
1367
Commission Communication doc. COM (2004) 297 final, Annex III, par. 2.2.1. See Kroppen & Rasch 2004, p. 56-58.
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11.2.2.2 Miscellaneous discussions on several aspects of the three-year deadline
11.2.2.2.1 General considerations
As part of its monitoring program, the EU JTPF re-discussed the starting-point of the three-year
deadline during its 2011-2015 working period. The subjects discussed were: (i) early submission
of cases, (ii) informing taxpayers of their rights as regards the three-year deadline and (iii)
borderline cases. The work of the EU JTPF on these subjects is discussed below.
11.2.2.2.2 Early submission of cases
A business representative within the forum reported that in some situations the Member States
consider a case as ineligible under the convention, because there is no actual profit adjustment
imposed yet and as a consequence the three-year deadline for submission of a request did not
commence. According to this business representative this conflicts with the language of article
1(1) of the convention, which clearly stipulates that cases already become eligible if profits are
likely to be included in the taxable base of both associated enterprises. There is thus no
requirement of an actual adjustment of profits. 1368 In a reaction, the EU JTPF’s secretariat
suggested including a recommendation in the Code of Conduct as regards early submissions of
request for the application of the EU Arbitration Convention.1369 Responses to this suggestion
were generally negative: representatives of Denmark, Sweden and the United Kingdom did not
favor inclusion of such recommendation 1370 Further, a business representative stressed that
requests for the application of the EU Arbitration Convention are to be made once the tax
assessment that includes the profit adjustment has been issued. Early submission should be
possible, but only in certain cases. 1371 Because of these negative responses the EU JTPF
eventually did not make a recommendation relating to early submission of cases in the Code of
Conduct. Instead, only some general remarks were included in EU JTPF’s 2015 report on
improving the functioning of the convention. These are. These general remarks read:1372
‘The AC foresees that for cases where double taxation is likely to arise, MAP requests under the
AC may already be submitted in advance. This possibility may, on the one hand, be seen as
providing the advantage to address disputes at an early point in time. At the same time, however,
an early submission of a MAP request may be seen as impeding efforts to solve the issue before
MAP. An additional consideration is that the workload for CAs in dealing with cases where double
taxation did actually arise is usually rather high’.

11.2.2.2.3 Informing taxpayer of their rights as regards the three-year deadline
The EU JTPF also discussed whether the taxpayer should be informed of his rights under the EU
Arbitration Convention. In this respect, EU JTPF’s secretariat suggested including the following
recommendation in the Code of Conduct:
‘While the onus for making a timely request in order to preserve access to the MAP rests with the
taxpayer and taxpayers should take all reasonable steps to ensure that time limits do not expire, it
would be helpful for a tax administration making an adjustment to advise the taxpayer of their
rights under the Arbitration Convention, including information about any time limits in the
Convention for initiating MAP. This written notice or advice could be included at the time of formal
notification of a proposed adjustment and could include general guidance on the availability of
MAP and how to go about protecting the availability of access to this mechanism. Some tax
administrations have implemented the practice of advising taxpayers of both their domestic and
convention rights and obligations at the time of the proposed adjustment, with successful feedback
and results’.1373

1368

Doc. JTPF/020/2012/EN, p. 10-12 and doc. JTPF/002/2013/EN, par. B.2.3.
Doc. JTPF/011/REV2/2013/EN, par. 12.
1370
Ibid. See also doc. JTPF/001/2014/EN, p. 2, 5 and 7. Sweden argued that an early submission under the convention is possible, but
there was no need to include a recommendation in the Code of Conduct.
1371
Ibid p. 12.
1372
Doc. JTPF/002/2015/EN, par. 2.6. See also doc. JTPF/009/2014/EN, par. 4.2.5 and doc JTPF/015/2014, par. 2.2.5.
1373
Doc. JTPF/011/REV2/2013/EN, p. 4.
1369
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Forum members supported the first part of the recommendation to inform taxpayers of their rights
under the convention including commencement of its deadlines.1374 The specific content of the
recommendation as well as the form of informing the taxpayer were, however, not adopted. After
some discussions and redrafting, the EU JTPF eventually adopted a recommendation relating to
informing the taxpayer of the deadlines for submission of a request under the convention.1375 This
recommendation is included in paragraph 7.1(a) Code of Conduct and is further discussed in
section 11.2.3 below.
11.2.2.2.4 Borderline cases
Within the EU JTPF it was debated whether Member States should allow for a flexible
interpretation of time limits enclosed in the convention for so-called borderline cases (cases in
which a deadline has been exceeded or cases in which the commencement date of the deadline
appears to be ambiguous).1376 The EU JTPF discussed two scenarios of borderline cases: (i) a
short excess of the three-year deadline of article 6(1) of the convention and (ii) different
interpretations as regards the commencement date of this deadline.1377 The EU JTPF’s secretariat
suggested the following two options for improvement:
a) Agreeing on a common definition of the commencement date of the three-year
deadline/definition of the phrase ‘first notification of action’; or
b) Including a provision in the Code of Conduct setting out that the definition of the three-year
deadline by the Member State that initiates the mutual agreement procedure under the
convention is decisive, thus providing for an update of the 2003 list that includes each
Member State’s definition of the starting-point of the three-year deadline.1378

Further, the secretariat also suggested including the following recommendation in the Code of
Conduct:
‘Balancing a tax administration’s need for reasonable time limits with the necessity of providing
MAP assistance to those entitled to benefits from the Arbitration Convention can be a difficult
issue. Keeping in mind the spirit and objectives of the Arbitration Convention, however, taxpayers
should not be unduly prevented from obtaining assistance via MAP due to overly strict
interpretations of the Arbitration Convention’s time limitation for requesting MAP. Taxpayers
should receive the benefit of the doubt in borderline cases’.

In response to these suggestions, the representative of the United Kingdom stated that problems
encountered with the three-year deadline should be clarified.1379 Further, a business representative
supported the suggested recommendations, as in its view Member States still interpreted the
common interpretation of the three-year deadline provided for in paragraph 7.2 of the Code of
Conduct differently.1380 On this latter issue, EU JTPF’s secretariat subsequently suggested to let
the view of the Member State whose actions led to double taxation be decisive for the
interpretation of the three-year deadline. 1381 The EU JTPF discussed these suggested
recommendations and options for improvement1382 but did not support a common definition of the
phrase ‘first notification of action’ nor did it support the inclusion in the Code of Conduct of a rule
1374

Draft report on improving the functioning of the Arbitration Convention (JTPF/004/2014/EN), June 2014, par. 1.1 and 2.1.
Doc. JTPF/015/2014/EN, par. 2.2.1
1376
Doc. JTPF/017/2013/EN, p. 5.
1377
Ibid.
1378
Ibid p. 4-5. As discussed in section 11.2.2.1 EU JTPF’s secretariat issued a questionnaire in 2003 in which Member States were
requested to provide their position on the commencement date of the three-year deadline. It was intended that their positions would be
annexed to the Code of Conduct. This, however, has not been done. Instead, their positions are only included in a EU JTPF document.
See in this regard doc. JTPF/008/BACK/2002/REV1/EN, par. 2.1 and Annex II to Commission Communication doc. COM (2004) 297
final
1379
Doc. JTPF/001/2014/EN, p. 7.
1380
Ibid p. 11. See also doc. JTPF/002/2015/EN, par. 2.11 and doc. JTPF/015/2014/EN, par. 2.2.10. EU JTPF’s secretariat
acknowledged this and mentioned that the phrase ‘first notification of action’ is differently defined by Member States, which creates
uncertainty for taxpayers as to whether their request is timely filed.
1381
Ibid.
1382
Doc. JTPF/003/2014/EN, par. 4, sub 1.
1375
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that the definition of the Member State that initiated the mutual agreement procedure should be
followed in a specific case.1383 The suggested recommendation for borderline cases was also not
adopted. The EU JPTF, however, agreed with the suggestion of its secretariat to update Member
States’ definitions of the phrase ‘first notification of action’ and to publish these definitions on the
website of the EU JTPF as well as adding them to the list of definitions as an annex to the Code of
Conduct.1384
11.2.3 Provision of the Code of Conduct
Paragraph 7.2 of the Code of Conduct defines the starting-point of the three-year deadline as
follows:
‘The date of the first tax assessment notice or equivalent which results, or is likely to result, in
double taxation within the meaning of article 1 of the Arbitration Convention, e.g. due to a transfer
pricing adjustment is considered as the starting point for the three-year period (…)’. [Emphasis
added]

Italy made a reservation to paragraph 4, which reads:
‘The tax authority Member from Italy considers ‘the date of the first tax assessment notice or
equivalent reflecting a transfer pricing adjustment which results, or is likely to result, in double
taxation within the meaning of article 1’ as the starting point of the three-year period’ since the
application of the existing Arbitration Convention should be limited to those cases where there is a
transfer pricing ‘adjustment’.

As regards informing taxpayers of his rights under the EU Arbitration Convention with respect to
the three-year deadline, paragraph 7.1(a) of the Code of Conduct stipulates that:
‘A tax administration making an adjustment is encouraged to inform the enterprise in a timely
manner of its rights under the Arbitration Convention, including about any time limits in the
Convention for initiating a mutual agreement procedure. The onus for making a timely request in
order to preserve access to the mutual agreement procedure rests with the enterprise and
enterprises should take all reasonable steps to ensure that time limits do not expire’.1385

11.2.4 Analysis
11.2.4.1 General considerations
Article 6(1) of the EU Arbitration Convention stipulates that taxpayers have a three-year deadline
for submitting a request for the convention’s application. This deadline commences as from the
date of a first notification of action that has resulted or is likely to result in double taxation within
the meaning of article 1 of the convention. Article 6(1), however, does not define the phrase ‘first
notification of action’. As with all deadlines, it is important to know when it exactly commences.
This section looks at how to interpret this phrase and connected therewith at what moment the
three-year deadline commences (11.2.4.2). Based on this analysis, attention turns to whether the
work conducted by the EU JTPF and the provision of the Code of Conduct provide for clear
guidance on the interpretation of this deadline (11.2.4.3). Finally, the work conducted by the EU
JTPF and the provision of the Code of Conduct on the related issues to the three-year deadline are
analyzed (11.2.4.4).

1383

Ibid.
Doc. JTPF/009/2014/EN, par. 4.2.10. In 2015, Denmark, Finland, Greece, Poland and the United Kingdom updated their definition
of the starting-point of the three-year deadline. Bulgaria, Croatia, Cyprus, Estonia, Latvia, Lithuania, Romania and Slovenia submitted
their definitions.
1385
The German representative within the EU JTPF suggested including the phrase: ‘(…) [at the latest] at the time of the first
notification’. This was not adopted, because forum members raised concerns that this could be ‘perceived as creating an obligation to
supplement a tax assessment with an advice on its rights’. Some Member States’ representatives felt that this could trigger legal
consequences, and also different practices could be maintained as a result. As a compromise it was agreed to use in the
recommendation the phrase ‘in a timely matter’. See doc. JTPF/004/REV1/2014/EN, par. 2.1; doc. JTPF/009/2014/EN, par. 4.2.1; and
doc. JTPF/012/REV1/2014/EN, p. 4
1384
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11.2.4.2 Interpretation of the phrase ‘first notification of action’ and commencement date of the
three-year deadline
It is submitted that it is important to have clear guidance on the commencement date of the threeyear deadline, specifically on the phrase ‘first notification of action’, because otherwise there is a
risk of divergent interpretations among the Member States.1386 This may lead to a situation in
which taxpayers are denied access to the procedures of the convention on grounds that a request
was not timely submitted. It may, however, be argued that the absence of guidance on the phrase
‘first notification of action’ bears no risk at all, since this phrase is then to be interpreted according
to the solution provided for in article 3(2) of the convention. Pursuant to this provision any
undefined term is to be defined according to the meaning it has under the applicable double tax
convention between Member States. It is submitted that this does not provide a satisfactory
solution provided for clarifying the three-year deadline, since the starting-point of this deadline is
not defined in any of the double tax conventions between Member States. There is still a risk on
diverging interpretations amongst Member States on the commencement date of the three-year
deadline, which subsequently may result in the non-application of the convention. It is submitted
that the key issue in clarifying the three-year deadline lies in the interpretation of the phrase ‘first
notification of action’, as it is this notification that triggers the commencement of the deadline.
There are multiple options to clarify this phrase.1387 Nevertheless, there have to be some facts on
which the taxpayer can (objectively) base its conclusion that he has received such first
notification. Although paragraph 21 of the Commentary to article 25 of the OECD Model
Convention stipulates that this phrase should be explained in the most favorable way to the
taxpayer, it goes without saying that this does not give the taxpayer carte blanche, as there must be
some facts upon which the taxpayer bases the claim. There are only two feasible options that are
compliant with the wording of article 1(1) and 6(1) of the EU Arbitration Convention. This
concerns:
•
•

The date on which the tax authorities communicate to the taxpayer its intention to make an
adjustment; or
The date on which the tax authorities send the re-assessment notice to the taxpayer (i.e.. the
date of the formalization of the intended adjustment).

Which option is to be preferred is further discussed below, taking into account the work of the EU
JTPF and the guidance provided for in the Code of Conduct.
11.2.4.3 Work conducted by the EU JTPF and guidance in the Code of Conduct as regards the
commencement date of the three-year deadline
Following discussions within the EU JTPF, all Member States eventually agreed that the second
option mentioned immediately above constitutes the first notification of action and the moment of
triggering the commencement date of the three-year deadline. This agreement is reflected in
paragraph 7.2 of the Code of Conduct.1388 The question is whether the agreed definition in the
1386

See also Verlinden & Haupt 2015, p. 279, who remarked that there is material uncertainty on this term, as Member States define
this term differently. See further OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more
effective, Paris, December 18, 2014, par. 34.
1387
I.e. (a) the date on which the tax authorities make a request for additional information; (b) the moment at which a tax inspector,
during a tax audit, orally questions the taxpayer’s transfer-pricing policy; (c) the date on which the tax authorities send a questionnaire
to the taxpayer in which the tax inspector questions the acceptability of its (implemented) transfer-pricing policy; (d) the date on which
the tax authorities send an audit report to the taxpayer (including a remark on the taxpayer’s transfer-pricing policy); (e) the date on
which the tax authorities communicate to the taxpayer their intention to make an adjustment; (f) the date on which the tax authorities
send the re-assessment notice to the taxpayer (e.g. the date of the formalization of the intended adjustment); and (g) the date on which
the tax authorities formally reject the objection to the tax assessment that includes the profit adjustment (i.e. when the tax assessment
becomes irrevocable). Van Raad has correctly stated that the phrase ‘first notification of action’ concerns more than an oral/written
remark on taxpayer’s transfer-pricing policy and also more than a request for additional information. So options (a)-(d) cannot be
considered to constitute objective grounds that there will be a profit adjustment or at least an intention to make one and are therefore
not feasible options for constituting the commencement date of the three-year deadline. Further, option (g) is also not considered a
feasible option, as article 6(1) of the convention clearly stipulates that the case must be presented within three years following the first
notification of action. A formal rejection of an objection to the tax assessment is not a first notification, rather a final notification.
Options (e) and (f) are therefore considered the only feasible options.
1388
It is remarkable that the definition in paragraph 4 of the Code of Conduct is quite similar to the definition included in article 1(1) of
the proposed Arbitration Directive. Pursuant to article 1(1) a request had to be presented before the expiry of three years from the
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Code of Conduct is correct in light of the text of article 6(1) of the EU Arbitration Convention and
also whether it provides for a clear and workable solution. It is submitted that at first sight
paragraph 7.2 of the Code of Conduct provides for a common interpretation of the phrase ‘first
notification of action’.1389 This, however, is somewhat misleading as the definition is formulated
so widely that it leaves room for various interpretations by the Member States, who,
unsurprisingly use a variety of interpretations of the phrase ‘first notification of action’:
•
•
•
•
•
•

The date of notification of coming assessment: France and Latvia;
The date of delivery of the tax audit report/date of delivery of the tax decision: Poland;
The date of delivery of the record from the tax inspection: the Slovak Republic;
The date of (sending of) the tax assessment: Belgium, Hungary, Malta, the Netherlands,
Romania, Spain, Sweden and the United Kingdom;1390
The third day following the sending of the tax assessment: Luxembourg; and
The date of receipt of the tax assessment: Austria, Bulgaria, Croatia, Cyprus, the Czech
Republic, Denmark, Estonia, Finland, Germany, Greece, Ireland, Italy, Lithuania, Portugal
and Slovenia.1391

Although in theory paragraph 7.2 of the Code of Conduct provides for a common definition of the
phrase ‘first notification of action’, the overview above shows that in practice Member States still
have divergent interpretations. The question is whether this is problematic, as it may be argued
that the overview of each Member States’ position already provides sufficient guidance and clarity
on the definitions used. Such an overview was previously missing and it was precisely its absence
that caused the uncertainty.1392 It is submitted that this viewpoint is incorrect. The existence of
different positions on the phrase ‘first notification of action’ and subsequently on the
commencement date of the three-year deadline does not contribute to a uniform application and
interpretation of the convention. This creates uncertainties and subsequently bears the risk of
conflicts about whether a request was timely submitted, so taxpayers may be denied access to the
convention’s procedures.1393 Further, it may lead to different outcomes for similar cases, which
conflicts with the principle of legal equality. So it can be concluded that a common interpretation
on the phrase ‘first notification of action’ is still necessary to provide for a uniform interpretation
and application of article 6(1) of the convention. The solution agreed on by the EU JTPF,
discussed in section 11.2.2.4 was to include each Member States’ definition of the phrase ‘first
notification of action’ in an annex to the Code of Conduct and to publish these definitions on the
website of the EU JTPF. This does not solve the problems identified in this section. The risk of
different interpretations by the Member States is still apparent and the risk on a non-uniform
application or even a non-application of the EU Arbitration Convention still exists.
delivery of the first ‘written’ notification of the profit adjustment. It is significant to see that under the convention the three-year
deadline has been clarified only some 30 years after the submission of the proposal for the Arbitration Directive by the Commission,
whereas that proposal already provided for a clear, simple and similar definition.
1389
For example, Rolfe stressed that this definition should provide for a more consistent approach amongst Member States. In this
regard, Rolfe 2005, p. 15-17.
1390
Pursuant to its unilateral regulation the United Kingdom, however, interprets the first notification of actions as: (i) the date of
finalization of a transfer pricing enquiry, or (ii) the issue of a closure notice or the amendment of a return during an enquiry. See UK’s
Statement of Practice (SP 1/11) of January 30, 2012, par. 29.
1391
Pursuant to its unilateral regulation Italy, however, also regards a first notification of action the notification of an audit report. See
Italy’s regulation of June 5, 2012, par. 4.2.3.
1392
For example, business representatives within the EU JTPF argued that a common definition of the phrase ‘first notification of
action’ is not necessary, as it is already sufficient that each Member State takes a clear position on this phrase. See doc.
JTPF/002/2003/EN, par. 39.
1393
This can be illustrated by the following example:
Taxpayer A AB., resident in Sweden, submits a request for the application of the EU Arbitration Convention on November 30, 2011.
The Swedish tax authorities imposed a profit adjustment at the level of A AB on December 31, 2008 for dealing not at arm’s length
with its parent company, B GmbH, a German tax resident. Sweden deems the request to be timely submitted, because in its view the
three-year deadline expired on December 31, 2011. However, Germany takes the opposite view, as Sweden already sent a
notification of adjustment on October 1, 2008, so the three-year deadline expired on September 30, 2011. Consequently, in the view
of Germany, the request submitted by A AB was not timely filed.
The above example illustrates that the common definition enclosed in the Code of Conduct is a sub-optimal option, since there is still
room for different interpretations of this definition, possibly resulting in non-application of the convention.
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In view of the above, the question whether the agreed definition in the Code of Conduct is correct
in light of the text of article 6(1) of the convention and also whether it provides for a clear and
workable solution is to be answered negatively. The subsequent question is what is the correct
date of first notification of action to define the commencement date of the three-year deadline.
Article 6(1) clearly stipulates that it concerns a first notification of an action that results or is
likely to result in double taxation. It is thus not required that the action itself has already been
taken.1394 Hence, pursuant to article 6(1), the three-year deadline already commences when a
taxpayer is notified of an intended profit adjustment.1395 This also follows from article 5 of the
convention, which stipulates that a taxpayer should be notified of an intended profit adjustment.
The moment a taxpayer is informed of this intended profit adjustment, the three-year period
commences.1396 The language of article 6(1) is sufficiently descriptive in that it speaks of a
notification of the action itself or a notification of the intention to take such action.1397 This covers
both options discussed in section 11.2.4.2. This, however, is not properly reflected in paragraph
7.2 of the Code of Conduct, as it stipulates that only the notification of a re-assessment notice
triggers the commencement of the three-year deadline.1398
11.2.4.4 Work conducted by the EU JTPF and guidance in the Code of Conduct on related issues
11.2.4.4.1 Early submission of cases
Business representatives within the EU JTPF reported that some Member States require an actual
profit adjustment before cases become eligible under the EU Arbitration Convention. As observed
in section 11.2.4.3 above, such a requirement conflicts with the wording used in articles 1(1) and
6(1) of the convention, as the likelihood of a profit adjustment also constitutes a ground for cases
to become eligible under the convention.1399 Consequently, Italy’s reservation to paragraph 7.2
1394

This also follows from article 25(1) of the OECD Model Convention on which article 6(1) of the EU Arbitration Convention has
been based. Paragraph 14 of the Commentary to this article confirms the possibility of early submissions of requests: it should be noted
that the mutual agreement procedure (…) can be set in motion by a taxpayer without waiting until the taxation considered by him to be
‘not in accordance with the Convention’ has been charged against or notified to him’. For a confirmation, see also OECD Transfer
Pricing Guidelines, para. 4.48-4.50 and also the UN’s Guide to the mutual agreement procedure (2011 version), para. 105, 108 and
114. This view is also widely held in literature see Einmahl, J., Germany in Competent authority allocation of income, Tax
Management International Forum 1981/1, p. 14; Liebman, H.M., Belgium in Competent authority allocation of income, Tax
Management International Forum 1981/1, p. 4;Verdoner 1991, par. 4; Hieltjes 1997, par. 1.2; Bricker 1998, p. 100; Züger 1998, p. 156
and 2003, p. 23; Hafkenscheid & Hosman 1998, p. 117; Engelen & Pötgens 2000, par. 3.2; Platt, The mutual agreement procedure in
US income tax treaties – a primer, Tax Management International Journal 2003/11, p. 594; Hofbauer 2003, p. 54; Bassler 2003, p. 235;
Dajani 2003, p. 383-384; Serrano Anton 2003, p. 430; Birnkrant, H.J., Fixing the black box: the OECD proposal to amend the model
treaty to improve the mutual agreement procedure, Tax Management International Journal 2006/12, p. 623; Dehnen 2006, p. 11; Visser
2006, par. 15.1; Sporken, E. & Bouman, K., Dutch introduce welcome changes to MAP, International Tax Review November 2009, p.
19; Terr, Kelly & Marcusse 2012, p. 463-464; Djebali 2012, para. 3.5.3.1.2 and 3.5.3.2.2; and Ault, H.J., Dispute resolution: the
mutual agreement procedure in: United Nations, Handbook on selected issues in administration of double tax treaties for developing
countries, United Nations 2013, p. 31.
1395
The EU JTPF factually confirmed this view in the following documents: Revised discussion paper on the improvement of the
functioning of the Arbitration Convention (JTPF/011/REV1/2013/EN), October 2013, par. 15; Summary record of the thirty-ninth
meeting of the EU Joint Transfer Pricing Forum (JTPF/003/2014/EN), May 2014, par. 4.3; and Draft report on improving the
functioning of the Arbitration Convention (JTPF/004/2014/EN), June 2014, par. 2.5. See also Verdoner 1991, par. 4 and Van Raad
1998, p. 7. For a different view see Lahodny-Karner 1997, p. 197, who argued that the three-year deadline commences when the
taxpayer is notified of the profit adjustment by a tax assessment. See also Van der Lande 1997, par. 6.1.3, who states that an actual
adjustment must be laid down in a formal act before the three-year deadline commences. In his view, without a formal act there is no
‘first notification of action’. It is submitted that these views are not in line with the wording of article 6(1) of the convention, which
refers to a notification of the action, not to the action itself. See for a supporting view Meeus 2003, p. 116-117.
1396
The Confédération Fiscale Européenne in its CFE paper on the future progress on the harmonization of taxation within the
European Union, European Taxation February 1996, p. 66 had already questioned whether the notification in article 5 of the
convention was also the ‘first notification of action’ under article 6(1). This can be answered affirmatively, because at that moment the
taxpayer becomes aware of a risk of double taxation. See also Farmer & Lyal 1994, p. 304, who observed that the notification
obligation laid down in article 5 is the date on which the first notification of action is given.
1397
See also Massimiano, A., Guidelines from Italian tax authorities on the Arbitration Convention: an analysis in light of the EU
Code of Conduct, International Transfer Pricing Journal January/February 2014, p. 52.
1398
Therefore, the view put forward by the EU JTPF that early submissions are allowed under the convention, but that such submission
does not trigger the three-year deadline is incorrect and also not in line with the wording used in article 6(1of the convention. See doc.
JTPF/017/2013/EN, par. 5(ii), sub C3.
1399
This also follows from the unilateral policy of inter alia France, Germany, the Netherlands, Poland and the United Kingdom, which
all allow early submissions of requests for the application of the EU Arbitration Convention. See France: regulation (14 F-1-06 no. 34)
of February 23, 2006, par. 21 and regulation (BOI-INT-DG-20-30-10) of December 2, 2015, para. 100 and 220; Germany: regulation
(IV B6- B1300 – 340/06) of July 13, 2006, par. 2.4.2; the Netherlands: Decree of September 29, 2008 (IFZ2008/248M), par. 2.1;
Poland: regulation of September 10, 2009, commentary to article 25; and the United Kingdom: Statement of Practice (SP 1/11) of
January 30, 2012, par. 29. It is striking that Italy made a reservation to paragraph 4 of the Code of Conduct, as it unilaterally allows
early submission of cases. See Italy’s regulation of June 5, 2012, para. 4.2.1, 4.2.3 and 5.4. See Gregory, D.W., Italian tax authorities
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Code of Conduct is incorrect and has no ground in the EU Arbitration Convention. The EU JTPF
deemed a specific provision, although suggested by its secretariat, unnecessary. In fact, it only
agreed on some general remarks relating to this subject in its final report on improving the
functioning of the convention. Clearly, as requiring an actual profit adjustment as a prerequisite
for the convention’s application constitutes a hindrance to taxpayer’s access to the convention, it
is an omission that a provision on the matter has not been included in the Code of Conduct. The
arguments put forward by the EU JTPF for not including a provision are wholly unconvincing. A
high workload is from a legal perspective not a valid argument to deny a taxpayer access to the
convention’s procedures in cases where there is no actual adjustment yet, as the possibility of
early submissions is a right directly granted to taxpayers pursuant to article 6(1) of the convention.
11.2.4.4.2 Borderline cases and informing taxpayers of their rights in respect of the three-year
deadline
The EU JTPF did not discuss in detail the application of the EU Arbitration Convention in
borderline cases. It is submitted that borderline cases will not occur regularly given the fact that a
three-year deadline is a sufficiently long term for taxpayers to submit a request for the
convention’s application. It appears unlikely that taxpayers will wait until the last moment to
submit such request. For that reason paragraph 7.1(a) of the Code of Conduct correctly stipulates
that it is the taxpayer’s own responsibility to take all reasonable steps to ensure that deadlines are
met. By informing the taxpayer of his rights under the convention, Member States have taken all
the necessary steps; thereafter the ball is in the taxpayer’s court. It is submitted that the work of
the EU JTPF and the provision incorporated in paragraph 7.1(a) of the Code of Conduct – which
is based on best practice no. 9 of OECD’s MEMAP – is sufficiently descriptive. In is therefore
unnecessary to provide for detailed guidance or recommendations to help the taxpayer in those
‘rare’ borderline cases. What, however, is needed is to provide taxpayers with clear guidance on
when the three-year deadline for submitting a request exactly commences. This avoids borderline
cases occurring in the first place. As concluded in section 11.2.4.3 above, this is currently not
provided for in the EU Arbitration Convention and the Code of Conduct.
11.2.5 Evaluation
Article 6(1) of the EU Arbitration Convention includes a three-year deadline within which a
taxpayer should submit a request for the convention’s application. This deadline commences as
from the moment the taxpayer receives a ‘first notification of action’ that has resulted or is likely
to result in double taxation within the meaning of article 1 of the convention. The above analysis
points out that article 6(1) does not sufficiently clarify the commencement date of this deadline, as
it does not specify what is to be understood by the phrase: ‘first notification of action’. The
provision therefore does not comply with the principle of clarity and simplicity. Discussion may
also arise between Member States on the interpretation of this phrase. This creates uncertainties
and may subsequently lead to a non-uniform application of the convention, which conflicts with
the principles of legal equality and legal certainty.
The following issue was whether paragraph 7.2 of the Code of Conduct provides a common
interpretation of the phrase ‘first notification of action’ and a common application of the threeyear deadline. Pursuant to article 6(1) of the convention there are two possible commencement
dates: (i) the date on which the tax authorities communicate their intention to impose a profit
adjustment, or (ii) the date on which the tax authorities send the re-assessment notice that includes
this adjustment. As paragraph 7.2 only reflects option (ii), this is in conflict with the wording of
article 6(1), particularly as regards Italy’s reservation to paragraph 7.2 stipulating that an actual
adjustment is a prerequisite for the convention’s application. Furthermore, paragraph 7.2 allows
divergent interpretation and application by Member States, which still does not lead to an uniform
application of the EU Arbitration Convention and may even lead to a non-application of the

issue guidelines clarifying mutual agreement procedures, Tax Management Transfer Pricing Report 2012, p. 184 and Massimiano
2014, p. 52.
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convention’s procedures if Member States disagree on whether a request was timely submitted.1400
The solution now chosen by the EU JTPF to include in an annex to the Code of Conduct each
Member State’s interpretation of the phrase ‘first notification of action’ and to publish these
interpretations on the EU JTPF’s website does not alter this conclusion. It is clear that paragraph
7.2 of the Code of Conduct does not adhere to the principles of clarity and simplicity, legal
equality and legal certainty. Pursuant to paragraph 21 of the Commentary to article 25 of the
OECD Model Convention, the commencement date of the three-year deadline should be
interpreted so as to be most favorable to the taxpayer. It is concluded that this is should be the
same as regards the EU Arbitration Convention.1401 As it is important for taxpayers to have the
double taxation eliminated as soon as possible, the exact moment they are allowed to submit their
request for the convention’s application is essential for a quick elimination of such double
taxation.1402 Keeping this in mind, paragraph 7.2 of the Code of Conduct not only conflicts with
article 6(1) of the EU Arbitration Convention, but is also not beneficial to taxpayers.
The Code of Conduct includes in paragraph 7.1(a) a provision that also relates to the three-year
deadline of article 6(1) of the EU Arbitration Convention, stipulating that it is the primary
responsibility of the taxpayer to file a request under the convention timely and that he should take
all reasonable steps to ensure that deadlines included in the convention’s provisions are met. So if
a Member State imposes a profit adjustment, it should inform the taxpayer of its rights – including
the time limit in respect of submitting a request – under the EU Arbitration Convention. Based on
the analysis in this section, a timely filing under the convention indeed is the taxpayer’s own
responsibility, but he should then be provided with sufficient guidance as to when the deadlines
exactly commence and expire. A clearly indisputable commencement date of the three-year
deadline is currently absent. The provision laid down in paragraph 7.1(a) of the Code of Conduct,
however, is sufficiently clear in itself as it complies with the principles of clarity and simplicity
and legal certainty. It also has the positive consequence that similar cases are treated equally under
the EU Arbitration Convention, as no exception to the main rule is made for borderline cases; as
such it respects the principle of legal equality as well.
11.3 Submission of a request
11.3.1 General considerations
This section discusses the rules included in the EU Arbitration Convention that relate to the
submission a request for the convention’s application. The following subjects are discussed:
persons eligible to submit a request (11.3.2), grounds for submission of a request (11.3.3), content
format and language of the request (11.3.4) and addressee of the request (11.3.5).
11.3.2 Persons eligible to submit a request
11.3.2.1 Provision of the EU Arbitration Convention
Sections 9.4-9.6 previously discussed the personal scope of application of the EU Arbitration
Convention. Pursuant to article 1(1), the convention applies to enterprises resident in Member
States. Further, pursuant to article 1(2) the convention also applies to permanent establishments of
an enterprise resident in a Member State situated in another Member State. These persons are thus
eligible to submit a request for the application of the convention’s procedures. Article 6(1)
convention further stipulates when enterprises are allowed to submit a request under the
convention. This concerns:
‘Where an enterprise considers that, in any case to which this Convention applies, the principles
set out in Article 4 have not been observed, it may (…) present its case (…)’. [Emphasis added]
1400
Differently, Verlinden & Haupt 2015, p. 279, who opined that the work of the EU JTPF (an overview of each EU Member States’
policy on the starting-point of the three-year deadline and paragraph 7.2 of the Code of Conduct) mitigated the existing material
uncertainty of Member States interpreting the term ‘first notification of action’ differently.
1401
See also UK’s Statement of Practice of January 30, 2012 (SP 1/11), par. 27.
1402
Although it is true that a later commencement of the three-year deadline provides the taxpayer a longer period for submitting a
request, the taxpayer will generally benefit more from an earlier commencement. See also OECD, Transfer pricing, corresponding
adjustments and the mutual agreement procedure, November 24, 1982, par. 87.
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11.3.2.2 Work conducted by the EU JTPF
During its 2011-2015 term, the EU JTPF discussed how to proceed where the taxpayer has
changed its legal status inter alia due to a merger, restructuring or liquidation at the moment a
profit adjustment is imposed. 1403 A business representative within the EU JTPF suggested
including a recommendation on this point in the Code of Conduct so as to clarify that in these
situations cases are still eligible under the convention.1404 This proposed recommendation read as
follows:
‘Cases submitted for resolution under the Arbitration Convention generally regard earlier years.
This means that the entities or enterprises involved may have merged, restructured, entered into
liquidation, or changed otherwise after the years in which double taxation has arisen. This in and
of itself should not disallow the case to be handled under the Arbitration Convention, as relief of
double taxation is generally still important’.

Not all representatives within the forum initially supported this recommendation. The
representatives of France, Germany, Poland and Spain made reservations to the recommendation
made.1405 The Polish representative mentioned that in Poland it is not possible to deal with cases
under the mutual agreement procedure and to implement the outcome of this procedure if the
taxpayer has been dissolved.1406 Further, the representative of France suggested redrafting the
proposed recommendation by adding that cases are only eligible under the convention if such
eligibility is not prevented by Member States’ domestic legislation.1407 After discussions, the EU
JTPF eventually agreed during its 42nd meeting with the proposed recommendation, but with the
words ‘entered into liquidation’ deleted.1408 This recommendation is included in paragraph 1(b)
Code of Conduct and is further discussed below.
11.3.2.3 Provision of the Code of Conduct
Paragraph 1(b) of the Code of Conduct stipulates that where one or both associated enterprises
have dissolved due to a merger, restructuring or another form of change, this does of itself not
preclude access to the convention’s procedures. This paragraph reads as follows:
‘Cases submitted for resolution under the Arbitration Convention generally regard earlier years.
This means that the entities or enterprises involved may have merged, restructured or changed
otherwise after the years in which double taxation has arisen. This in and of itself should not
disallow the case to be handled, as relief of double taxation under the Arbitration Convention is
generally still important’.

Hungary made a reservation to this paragraph, which stipulates that:
‘In case of termination without legal successor (liquidation), in Hungary there is no possibility
after the termination to modify the tax liability. The fact of ceasing without a legal successor
excludes the enforcement of any kind of possibility for correction based on double taxation’.

11.3.2.4 Analysis
11.3.2.4.1 Eligible persons in general
An enterprise that is of the opinion that the tax principles as incorporated in article 4 of the EU
Arbitration Convention have not been observed is, pursuant to article 6(1), allowed to submit a

1403

Doc. JTPF/002/2015/EN, par. 1.1.
Doc. JTPF/015/2014/EN, par. 4.1.1.
1405
Ibid and doc. JTPF/002/2015/EN, February 2015, par. 1.1.
1406
Doc. JTPF/001/2015/EN, p. 11.
1407
Doc. JTPF/001/2015/EN, p. 5 and doc. JTPF/002/2015/EN (February 2015 version), par. 1.1.
1408
Doc. JTPF/004/2015/EN, par. 4.1.1. Verlinden & Haupt 2015, p. 278 reported that the EU JTPF recognized that further analysis is
necessary to see how the EU Arbitration Convention applies to situations in which no legal successor exists. France, Germany and
Spain eventually withdrew their reservations. Poland did not explicitly withdraw its reservation, but it also did not make a formal
reservation to the agreed recommendation. See doc. Doc. JTPF/001/2015/EN, p. 2 and doc. JTPF/002/2015/EN (February 2015
version), par. 1.1.
1404
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request for the convention’s application.1409 It is submitted, on the basis of the wording used in
article 6(1), that this not only concerns the taxpayer faced with the profit adjustment – by which
the tax principles of article 4 are in his view no longer observed – but also the other associated
enterprise(s) that (are) party(ies) to the transaction(s) for which a profit adjustment was imposed.
This is logical, as in case of transfer pricing double taxation can only occur on a consolidated
level.1410 Hence a profit adjustment does not of itself in isolation cause double taxation at the level
of the enterprise on which it was imposed. Only at a consolidated level does the profit adjustment
cause that same profit to be included in the taxable base of two different entities, leading to double
taxation. Consequently, both the imposition of a profit adjustment as well as a denial of a
corresponding adjustment constitute grounds upon which the enterprises are allowed to submit a
request under the EU Arbitration Convention.1411 The question is whether the text of article 6(1)
sufficiently clarifies this. This question is affirmatively answered, as it sufficiently defines which
parties are allowed to submit a request under the convention at what moments. One remaining
issue to be discussed is that some Member States allow taxpayers to opt for a tax consolidation
regime. Which entity should then submit a request under the EU Arbitration Convention if a
subsidiary within such consolidated group is faced with a profit adjustment? Is this the parent
company of the consolidated group, or the subsidiary that is faced with the profit adjustment? It is
submitted that this depends on Member States’ domestic legislation, more specifically which
entity is considered a taxpayer for tax treaty purposes, and as such remains a domestic issue and
not an issue to be dealt with under the EU Arbitration Convention.1412
11.3.2.4.2 Eligible persons in case of mergers, restructuring, dissolution or liquidation
Paragraph 1(b) of the Code of Conduct includes a provision dealing with the situation in which the
taxpayer has changed its legal status or is no longer in existence, for example following a merger,
a restructuring or another form of change. It is submitted that it is important to include a provision
on this situation in the Code of Conduct to make it clear that the EU Arbitration Convention can
be applied even if the taxpayer is itself no longer in existence. There are, however, three points of
criticism of paragraph 1(b). These are:
a) It only refers to mergers and restructurings. There are, however, other types of legal
restructuring that may cause the legal status of a taxpayer to change, for example dissolutions
or liquidations. Initially, the suggested paragraph 1(b) also referred to dissolution/liquidations,
but these forms of change were deleted as some Member States objected to their inclusion. It
is submitted that these objections – after a taxpayer has dissolved or has been liquidated the
outcome of a mutual agreement procedure cannot be implemented at the level of this taxpayer
– have some merit, but not applying the convention to such situations is undesirable, as there
is an actual case of double taxation. In perspective, if a taxpayer is liquidated and there is a
final amount of tax due as a result, Member States still collect these taxes, even though the
taxpayer has been liquidated. This should therefore also be the case in the opposite situation

1409

This also concerns a permanent establishment, as pursuant to article 1(2) of the convention this establishment is deemed a fictitious
enterprise of a Member State for purposes of the convention. For clarity purposes this section uses only the word enterprise.
1410
See also Hieltjes 1997, par. 1.2; Hofbauer 2003, p. 55; and Massimiano 2014, p. 50. See further France’s regulation (14 F-1-06 no.
34) of February 23, 2006, par. 39-40 and 90 and regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 70. See, for a different
view, Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.B.1, which stipulates that solely the taxpayer
that is faced with a profit adjustment is allowed to submit a request under the EU Arbitration Convention. It is submitted that this
wording conflicts with article 6(1) of the convention.
1411
Van Raad 1998, p. 7 also takes this position. According to him it may be beneficial to the taxpayer to have its associated enterprise
submit the request instead, because for example the three-year deadline has passed for the taxpayer, but not yet in the Member State in
which the associated enterprise is resident. This chapter and the subsequent chapters will not discuss both situations. The standard
situation discussed is that the enterprise faced with the profit adjustment also submits the request for the application of the convention,
as this is the most frequent situation.
1412
See also Massimiano 2014, p. 50, who stressed that under the Italian tax consolidation regime it is unclear which entity is to submit
a request under the convention and that for safety purposes both entities should submit the request. As regards France, its unilateral
regulations make clear that that a French enterprise, which is part of a consolidated tax group, may request for the application of the
convention notwithstanding the fact that the tax is paid by the parent company. Also this parent company is allowed to submit a request
under the convention on behalf of its subsidiary that is part of the same consolidated tax group. See France’s regulation (14 F-1-06 no.
34) of February 23, 2006, par. 41 and regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 80. See further Gibert 2006, p.
358.
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and for that reason paragraph 1(b) of the Code of Conduct should also cover situations of
dissolution or liquidation;
b) It includes the words ‘changed otherwise’. This term creates ambiguities, as it is unclear what
type of change is included in or excluded from the convention’s scope of application; and
c) The provision fails to address to which Member State the taxpayer should submit his request if
he has changed its legal status (or residence) following, for example, the completion of a
cross-border merger. Article 6(1) of the convention requires that the request be submitted in
the Member State of which the taxpayer is a resident, but due to a merger (or a restructuring),
the taxpayer may no longer be a resident of the same Member State that it was prior to the
merger or restructuring and which imposed the profit adjustment. Neither the convention nor
the Code of Conduct stipulates how to proceed in such situation.

In addition, the text of paragraph 1(b) of the Code of Conduct also contains some textual – nonmaterial – ambiguities. These are the reference to ‘years’ instead of ‘fiscal years’ and no explicit
mention of the fact that specifically for those years a request for the application of the convention
is submitted. Further, the aim of paragraph 1(b) is to prevent a change in the legal nature of a
taxpayer being used as a ground for denying access to the convention’s procedures. It is submitted
that the wording used in paragraph 1(b), however, does not sufficiently reflects this.
11.3.2.5 Evaluation
This section discussed which persons are allowed to submit a request for application of the EU
Arbitration Convention. The relevant criteria are included in article 6(1). This provision in
conjunction with articles 1(1) and 1(2) sufficiently defines which persons are eligible to submit a
request for the convention’s application. Article 6(1) therefore adheres to the principle of clarity
and simplicity. Further, as no uncertainty is created and because there is an equal treatment of
cases, article 6(1) also complies with the principles of legal justice, legal equality and legal
certainty. The situation may occur that taxpayers change their legal nature due to for example a
merger. Paragraph 1(b) of the Code of Conduct stipulates that a change in the legal nature of a
taxpayer following a merger or restructuring does not lead to a non-application of the convention.
This is a valuable provision to avoid the convention’s procedures effectively being unable to be
applied because the taxpayer is no longer in existence, even though there is an actual situation of
double taxation. Paragraph 1(b) therefore adheres to the principles of legal justice, legal equality
and legal certainty, but not to the principle of clarity and simplicity, because it: (i) incorrectly only
refers to mergers and restructurings and not to dissolutions and liquidations, (ii) does not define
the words ‘changed otherwise’ and (iii) does not clarify to which Member State a request for the
convention’s application has to be submitted after a change in legal status.
11.3.3 Grounds for submission of a request
11.3.3.1 Provision of the EU Arbitration Convention
Article 1(1) of the EU Arbitration Convention defines when cases become eligible under the
convention.1413 This paragraph reads as follows:
‘This Convention shall apply where, for the purposes of taxation, profits which are included in
the profits of an enterprise of a Contracting State are also included or are also likely to be
included in the profits of an enterprise of another Contracting State on the grounds that the
principles set out in Article 4 and applied either directly or in corresponding provisions of the law
of the State concerned have not been observed’. [Emphasis added]

Article 6(1) of the convention defines the grounds upon which taxpayers are allowed to submit a
request for the convention’s application:
‘Where an enterprise considers that, in any case to which this Convention applies, the principles
set out in Article 4 have not been observed (…)’. [Emphasis added]

1413

See section 10.2.
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To this, article 13 adds that:1414
‘The fact that the decisions taken by the Contracting States, concerning the taxation of profits
resulting from a transaction between associated enterprises, have become final shall not prevent
recourse to the procedures set out in Articles 6 and 7’. [Emphasis added]

11.3.3.2 Work conducted by the EU JTPF
The EU JTPF did not discuss in detail the grounds for the submission of a request under the
convention, but did discuss the possible blocking of access to the convention’s procedures in case
of audit settlements. Inducement hereof was that forum members had reported cases in which
large and unsubstantiated transfer pricing adjustments had been announced, whereby taxpayers
were granted a settlement proposal in the form of a reduced adjustment provided that they waived
their right of access to the mutual agreement procedure.1415 To address this situation, the EU
JTPF’s secretariat – based on best practice no. 19 of OECD’s MEMAP – suggested including a
recommendation in the Code of Conduct to state that taxpayers should not be forced to waive their
access to the convention’s procedures as a condition for a settlement.1416 By agreeing to such
waiver the taxpayer and the other associated enterprise concerned would be deprived of their
rights under the convention, as also would the other competent authority involved be excluded
from finding a resolution for the case. For that reason the EU JTPF agreed that such a
recommendation was necessary to avoid access to the convention being blocked and agreed with
the secretariat’s proposed text.1417 The agreed recommendation is now included in paragraph
7.1(d) of the Code of Conduct and is discussed below.
11.3.3.3 Provision of the Code of Conduct
In relation to the waiver of access to the procedures of the convention as part of an audit
settlement, paragraph 7.1(d) of the Code of Conduct stipulates that:
‘Enterprises and tax administrations should not include of a waiver of access to a mutual
agreement procedure in audit settlements and unilateral Advance Pricing Agreements, as it would
be inappropriate for two parties (the enterprise and one tax administration) to exclude a third
involved party (the other tax administration) from the final resolution of a file in which they had an
interest’. [Emphasis added]

The Code of Conduct does not include any further provision on the grounds for submitting a
request under the convention.
11.3.3.4 Analysis
11.3.3.4.1 Requirements to be met for submission of a request
The grounds for the submission of a request are specified in article 6(1) of the convention, which
requires for a case to become eligible under the convention’s procedures that: (i) there is a profit
adjustment at the level of an enterprise that relates to profits that are already included in the
taxable base of an associated enterprise with which the transactions under review were conducted
and (ii) as a consequence thereof (one of) the associated enterprises is or are of the opinion that
the tax principles of article 4 of the convention have not been observed. As discussed in section
11.2.4, taxpayers are pursuant to article 6(1), allowed to submit a request even if there is no profit
adjustment yet, but where it is likely that such profit adjustment will be imposed. The term ‘likely’
1414
The equivalent of article 13 is not to be found in the proposed Arbitration Directive, but was suggested by the Netherlands in article
10 of its 1978 proposal for a multilateral arbitration convention. See Council Note R/856/78 (FIN 213) of April 13, 1978. The
provision has with some minor textual modifications been included in the EU Arbitration Convention.
1415
See doc. JTPF/002/2013/EN, par. 2.13 and doc. JTPF/011/REV1/2013/EN, par. 23-24. Also Verlinden & Haupt 2015, p. 278.
1416
Ibid and doc. JTPF/002/2015/EN, par. 2.4. Representatives of Denmark, Poland, the United Kingdom and the business community
explicitly supported this suggestion, whereby the UK representative even suggested going even further by unequivocally stating that
blocking access to the convention’s procedures is unacceptable. See also doc. JPTF/001/2014/EN, p. 3, 9 and 13. See for the business
view also Verlinden & Haupt 2015, p. 278.
1417
Doc. JTPF /013/2014/EN), par. 4.8; doc. JTPF/009/2014/EN, par. 4.2.3; doc. JTPF/015/2014/EN, par. 2.2.3; and doc.
JTPF/004/2015/EN, par. 4.2.3. Verlinden & Haupt 2015, p. 278 reported that Germany and other (non-specified) Member States
objected to the proposed text, but eventually lifted their reservations.
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can be considered an objectification of the taxpayer’s subjective interpretation of whether there is
a severe risk that (in the near future) an action of a Member State might result in double taxation.
This is a mere mathematical study, a probability study on whether the profit adjustment is likely to
occur, as neither the convention nor the Code of Conduct define the term ‘likely’. That is,
however, not to say that there should be no grounds at all on which the taxpayer bases his
expectation that he is likely to be faced with a profit adjustment. As stressed by paragraph 14 of
the Commentary to article 25 of the OECD Model Convention, the risk of taxation not in
accordance with the provisions of the convention ‘appears as a risk which is not merely possible
but probable’. So in the view of the OECD, although the likelihood that actions of the tax
authorities will result in taxation not in accordance with the double tax convention is subject to the
taxpayer’s interpretation of the facts and circumstances, his examination must be reasonable and
must be based on facts that can actually be established. It is submitted that this also applies to the
EU Arbitration Convention: the taxpayer must have a foundation on which he bases his
expectation that he will be faced with a profit adjustment. As shown in section 11.2.4.2, it is a
minimum requirement that the taxpayer should have received a notification from the tax
authorities about which (future) actions after that notification are likely to result in double
taxation. All in all, the taxpayer has some leeway under the convention to decide whether it is
likely to be faced with a profit adjustment. Nevertheless, the taxpayer has to exert some caution,
because if there is no sign whatsoever of a profit adjustment, it is not unlikely that Member States
will turn down or ignore a request on the ground that the three-year deadline has not yet
commenced.1418 The notification of an intended profit adjustment is in any case the turning point
from which the taxpayer can rightfully submit a request under the convention. It is submitted that
article 6(1) of the convention sufficiently clarifies on what grounds a taxpayer can submit a
request for the convention’s application.
11.3.3.4.2 Finality of the tax assessment that includes the profit adjustment
It may be that an enterprise envisages submitting a request for the application of the convention,
but the tax assessment that includes the profit adjustment has already become final. It may be that
also the tax assessment at the level of the associated enterprise has already become final, by which
it cannot request for an unilateral corresponding (downward) adjustment anymore. 1419 The
question that arises is whether the finality of the tax assessments prevents the application of the
EU Arbitration Convention in both situations. Article 6(1) of the convention is silent on this issue.
Nevertheless, it is submitted that article 13 of the convention sufficiently clarifies that the
convention can also be applied in the above-mentioned situations.1420 Sass has stated that article
13 was included in the convention to ensure that by applying international procedures (the EU
Arbitration Convention) taxpayers should not be affected in their legal domestic rights (e.g. the
right of appeal).1421 Further, because the procedures under the convention are not intended to be a
(supranational) court procedure to which the taxpayer is a party (unlike in a domestic appeals
procedure), but instead to be a negotiation procedure between two states, Sass considered that it
should be possible for both procedures to run in parallel. For that reason, the finality of a tax
assessment should not rule out the initiation of the procedures of the convention. It is submitted
that Sass’ analysis is correct. Article 13 constitutes a supplement to article 6(1) of the
convention.1422 Whereas article 6(1) stipulates that the convention’s procedures can be applied
despite the fact that domestic appeal procedures can still be initiated, article 13 stipulates that the
convention’s procedures still can be initiated if the possibility to lodge a domestic appeal already
has expired.1423 To Sass’ analysis it may be added that from a practical perspective article 13 was
1418

See also doc. JTPF/011/REV1/2013/EN, par. 15; doc. JTPF/003/2014/EN, par. 4.3; and doc. JTPF/004/2014/EN, par. 2.5.
The term ‘final’ concerns the situation in which the taxpayer has either let the term to file an objection to the tax assessment pass,
and the situation in which a tax assessment becomes final following a court procedure.
1420
Article 13 of the EU Arbitration Convention is in line with article 25 of the OECD Model Convention. Paragraph 31 of the
Commentary to article 25 of the OECD Model Convention stipulates that a taxpayer can submit a request for the application of the
mutual agreement procedure irrespective of whether or not he has exhausted all remedies available under domestic law. In other words,
irrespective of whether the tax assessment that includes the profit adjustment has already become final.
1421
Sass 1988, p. 112-113.
1422
Hinnekens qualified article 13 of the convention as a redundant reminder of the principles of article 6(1) of the convention. See
Hinnekens 1996/3, p. 302-303.
1423
In this regard also van der Lande 1997, par. 13.1.1.
1419
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also included in the convention to prevent Member States from easily escaping from their
obligation to apply the convention’s procedures, by simply referring to the fact that the decision
had already become final.1424 In other words, by including article 13, the taxpayer’s legal position
is improved and the situation is avoided that in practice the convention’s procedures are
effectively not applied.1425 One point of criticism that can be put forward is that the place of the
provision. As it specifically relates to the possibility of submitting a request for the convention’s
application, it is illogical to place this provision in article 13 and not as a separate paragraph in
article 6 of the convention.
11.3.3.4.3 Waiver of access to dispute settlement procedures following an audit settlement
Members of the EU JTPF reported that some Member States use audit settlements to force
taxpayers to waive their rights to submit a requests for the initiation of a mutual agreement
procedure, thus also under the EU Arbitration Convention. 1426 Clearly, such power play
effectively blocks a taxpayer’s access to the convention’s procedures. It is also undesirable as it
may leave double taxation in existence.1427 However, one may also argue that this is a purely
domestic matter, and not an issue that results from the application of the EU Arbitration
Convention itself. It is submitted, though, that this view is incorrect, as audit settlements that rule
out the application of the convention at all could in fact lead to a situation in which its
effectiveness is nullified. It is therefore important that the EU JTPF devoted attention to this issue.
The provision of paragraph 7.1(d) of the Code of Conduct therefore is a useful reminder that
taxpayers should not give up their rights to international dispute settlement procedures. But still,
the provision does not guarantee that such power play to agree to audit settlements will not remain
in existence. As audit settlements, however, concern a domestic matter, including a
recommendation in the Code of Conduct is from a legal and governance perspective the sole
possible option. That being said, article 5 of the convention stipulates that if both involved
associated enterprises and/or the other involved Member State agree to a proposed (or imposed)
profit adjustment, the convention’s procedures no longer apply. In perspective of audit settlements
it is submitted that this provision should not be interpreted as meaning that if a taxpayer has
initially agreed to a profit adjustment, it has deprived itself of the opportunity of bringing his case
under the EU Arbitration Convention. Hence agreeing to a profit adjustment – that subsequently
will finalize the assessment including the profit adjustment – does not block a taxpayer’s access to
the convention’s procedures.1428 This situation is, however, not addressed in paragraph 7.1(d) of
the Code of Conduct.
11.3.3.5 Evaluation
Article 6(1) of the EU Arbitration Convention specifies on what grounds taxpayers are allowed to
submit a request for the application of the convention’s procedures. As this is clearly defined in
that paragraph and because all cases are treated equally, article 6(1) adheres to the principles of
clarity and simplicity, legal equality and legal certainty. As regards early submission of cases, it is
1424
This can also be found in paragraph 25 of the Addendum to the proposed Arbitration Directive. This paragraph provides for an
explanation of article 7(1) of that Directive on which article 13 of the EU Arbitration Convention is based. See further Lindencrona, G.,
How to resolve international tax disputes? New approaches to an old problem, Intertax 1990/5, p. 270.
1425
See also Schelpe 1995, p. 75.
1426
See for reporting on audit settlements and the mutual agreement procedure in general the comments made by inter alia the BDO,
EY, Institution der Wirtschaftsprüfer (IDW), International Underwriting Association of London and United States Council for
International Business (USCIB) in: OECD, Comments received on public discussion draft – BEPS action 14: make dispute settlement
mechanisms more effective, Paris, January 19, 2015, p. 27, 109, 207, 226 and 398. See for a discussion also Markham 2016, p. 88-89.
1427
See also Ault 2013, p. 325. Similar discussions arose at the level of the OECD with respect to action item 14 of the BEPS project.
The OECD also noted that such audit settlements may lead to situations in which taxation not in accordance with the provisions
remains in existence, which clearly is undesirable. See OECD, Public discussion draft – BEPS action 14: make dispute resolution
mechanisms more effective, Paris, December 18, 2014, par. 19. In the final report on action item 14, element 2.6 of the minimum
standard states that: ‘countries should clarify in their MAP guidance that audit settlements between tax authorities and taxpayers do
not preclude access to MAP (…)’. See OECD, Action 14: Making dispute resolution mechanisms more effective – Final Report, Paris,
October 5, 2015, par. 30. See further Forum on Tax Administration (FTA), Multilateral Strategic Plan on Mutual Agreement
Procedures: A Vision for Continuous MAP Improvement, par. 25. The document is available at: http://www.oecd.org/site/ctpfta/mapstrategic-plan.pdf. See further Markham 2015, p. 88-89.
1428
See also France’s regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 100 and Italy’s regulation of June 5, 2012, par.
7.2. See further Kraan, P.R.C., The Arbitration Convention: Impasse or Passé?, Tax Planning International Transfer Pricing 2000/3, p.
12; Gibert 2006, p. 358; and Perdriel-Vaissière 2003, p. 197.
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concluded that there should be some facts upon which the taxpayer can objectively establish that
his case becomes admissible under the convention’s procedures. Section 11.2.4 examined at what
point there is a likelihood of a profit adjustment that justifies the submission of a request for the
convention’s application and whether the inclusion of a provision in the Code of Conduct relating
hereto provides for a satisfactory solution.
Article 13 of the convention stipulates that the finality of a tax assessment (at the level of either of
the associated enterprises concerned) does not preclude the convention’s application. This
provision is considered sufficiently descriptive and therefore satisfies the principle of clarity and
simplicity. Further, as it also avoids that Member States can easily escape their obligation to apply
the convention’s procedures by referring to the finality of the tax assessment, article 13 also
provides for legal certainty and an equal application of the convention. Nevertheless, as a point of
criticism, its placing in the convention is illogic, as it would have been more logical to include this
provision in article 6.
This section also discussed the situation in which a Member State proposes an audit settlement
provided that taxpayers give up their rights to have double taxation eliminated under inter alia the
EU Arbitration Convention. It is submitted that blocking a taxpayer’s access to the convention’s
procedures by means of audit settlements is undesirable; it deprives him from rights explicitly
granted by an international convention; it creates uncertainty, leads to an unequal application of
the convention and may even nullify its effectiveness. It is therefore important that paragraph
7.1(d) of the Code of Conduct stipulates that taxpayers should not be forced to agree on settlement
proposals under the condition that they have no access to the procedures of the convention.
However, as audit settlements are part of Member States’ domestic practices and not a matter for
the convention, the impact of paragraph 7.1(d) is questionable. Consequently, the adverse effects
mentioned remain in existence, conflicting with the principles of legal justice, legal equality and
legal certainty. Further, paragraph 7.1(d) does not meet the principle of clarity and simplicity, as it
does not properly ensure that an initial agreement by the taxpayer to an imposed profit adjustment
does not block his later access to the convention’s procedures.
11.3.4 Content, format and language of the request
11.3.4.1 Provision of the EU Arbitration Convention
Article 6(1) of the EU Arbitration Convention stipulates when cases become eligible under the
Convention and provides that when submitting a request, the taxpayer shall:
‘At the same time notify the competent authority if other Contracting States may be concerned in
the case (…)’. [Emphasis added]

The provision, however, does not specify the format, content and language taxpayers should use
when submitting such request for the convention’s application
11.3.4.2 Work conducted by the EU JTPF
Since the EU Arbitration Convention does not address what the form and content of a request for
the convention’s application should be. It is therefore up to each Member State to specify how a
request is to be submitted under the convention and what the content of that request should be. As
this may lead to 28 different sets of rules, the EU JTPF has developed and agreed on a list of
information that the taxpayer should include in his request for the convention’s application so as
to trigger the two-year deadline of the mutual agreement procedure pursuant to article 7(1) of the
convention. This list is contained in paragraph 7.6(a) of the Code of Conduct and is discussed in
section 11.3.4.3 below. In connection herewith, EU JTPF’s secretariat suggested including a
provision in the Code of Conduct setting out that taxpayers should, at the same time they submit a
request for the convention’s application, also submit a copy of this request to the other competent
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authority(ies) involved.1429 The EU JTPF adopted this suggestion, which is included in paragraph
7.3(d) of the Code of Conduct and is also discussed in section 11.3.4.3 below.1430
Further, a Member States’ representative requested clarification on whether a request for the
convention’s application could be rejected on the ground that it was not submitted within the
three-year deadline if the request did not contains all the information listed in paragraph 7.6(a) of
the Code of Conduct.1431 In a reaction, EU JTPF’s secretariat stated that a distinction should be
drawn between the submission of a request pursuant to article 6(1) of the convention and the
submission of all information mentioned in paragraph 7.6(a) of the Code of Conduct so as to
trigger the two-year deadline of article 7(1) of the convention. To avoid different interpretations
by the various Member States, the EU JTPF’s secretariat suggested clarifying in paragraph 7.2 of
the Code of Conduct (the provision defining the commencement date of the three-year deadline)
that a request for the convention’s application cannot be rejected on the ground that the request
was not timely filed, if additional information was requested and this additional information was
only submitted after expiration of the three-year deadline. This proposal was initially met with
skepticism, as Member States’ representatives feared that taxpayers could misuse this provision to
benefit from eligibility of their cases under the convention and the resulting suspension of tax
collection, while showing no intention to further cooperate after the request was submitted.1432
After deliberations the EU JTPF eventually agreed with this suggestion, which is included in
paragraph 7.2 of the Code of Conduct.1433
During its 2011-2015 term, the EU JTPF also discussed whether the Code of Conduct should
include a provision as regards the language of a request filed for the application of the EU
Arbitration Convention. Member States’ representatives namely reported that difficulties and
delays would occur if a request for the convention’s application were only submitted in the
national language of the Member State to which the request was submitted.1434 If this request is
subsequently forwarded the other Member State involved for discussion, delays might arise
because the receiving competent authority would need to translate all the relevant documents first
before being able to proceed with the case. As a solution, the Member States’ representatives
suggested letting taxpayers translate the request submitted into a common working language
between the Member States concerned. 1435 The EU JTPF agreed with this suggestion and
concluded that if a request for the convention’s application is not submitted in a common working
language, the taxpayer is obliged to provide a translation of the request into such language. This
provision is now included in paragraph 7.3(d) of the Code of Conduct and is further discussed
below.
11.3.4.3 Provision of the Code of Conduct
Pursuant to paragraph 7.6(a) of the Code of Conduct a request is considered as being submitted
for purposes of article 7(1) of the EU Arbitration Convention – that is to trigger the
commencement of the two-year deadline of the mutual agreement procedure – if the request
includes the following information:
(i)
(ii)
(iii)

Identification (such as name, address, tax identification number) of the enterprise of the
Member State that presents its request and of the other parties to the relevant transactions;
Details of the relevant facts and circumstances of the case (including details of the relations
between the enterprise and the other parties to the relevant transactions);
Identification of the tax periods concerned;

1429

Doc. JTPF/002/2015/EN, par. 2.8.
Doc. JTPF/009/2014/EN, par. 4.2.6.
See doc. JTPF/004/REV1/2014/EN, par. 2.10.
1432
Doc. JTPF/015/2014/EN, par. 2.2.10. For that reason Denmark, Finland and Germany made a reservation to the suggestion of EU
JTPF’s secretariat, but lifted them on the adoption of the revision of the Code of Conduct.
1433
Ibid; doc. JTPF/012/REV1/2014/EN, p. 4 and doc. JTPF/001/2015/EN, p. 2 and 13.
1434
Doc. JTPF/020/2012/EN, p. 5 and doc. JTPF/002/2013/EN, par. 2.7.
1435
Ibid. See also doc. JTPF/002/2013/EN, par. 2.7; JTPF/003/2014/EN, par. 4.6 and JTPF/005/2013/EN, par. 6.B.2.7.
1430
1431
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(iv)

Copies of the tax assessment notices, tax audit report or equivalent leading to the alleged
double taxation;
(v)
Details of any appeals and litigation procedures initiated by the enterprise or the other parties
to the relevant transactions and any court decisions concerning the case;
(vi) An explanation by the enterprise of why it considers that the principles set out in Article 4 of
the Arbitration Convention have not been observed; and
(vii) An undertaking that the enterprise shall respond as completely and quickly as possible to all
reasonable and appropriate requests made by a competent authority and have documentation
at the disposal of the competent authorities; and
(viii) Any specific additional information requested by the competent authority within two months
upon receipt of the taxpayer's request. Requests for additional information should be welltargeted and responses to those requests should be complete and submitted without
unnecessary delay. A competent authority should inform the other competent authority(ies)
about additional information requested.

The last sentence of paragraph 7.2 of the Code of Conduct determines when a request is
considered as timely submitted. This paragraph stipulates that:
‘A request is considered as presented for the purposes of the three year period under the second
sentence of Article 6(1) AC when it contains the information listed in point 7.6(a)(i)-(viii) Code of
Conduct’.

Further, with respect to informing the other involved competent authority of the request
submitted, paragraph 7.3(d) Code of Conduct stipulates that:
‘Enterprises should submit a copy of their request for a mutual agreement procedure under the
Arbitration Convention to the other competent authority involved at the same time and with the
same set of information as to the competent authority to which the request is addressed in
accordance with Article 6 (1) of the Arbitration Convention. Where appropriate and allowed, this
might be done through electronic means’. [Emphasis added]

In relation to the translation of the request into a common working language between the Member
States involved, paragraph 7.3(d) Code of Conduct continues:
‘In cases where the request is not made in a common working language, the enterprise should
provide a translation of the request into a common working language’.

11.3.4.4 Analysis
11.3.4.4.1 Content request
11.3.4.4.1.1 List of information to be submitted
The EU Arbitration Convention does not specify which information a taxpayer has to include in
its request for the application of the convention and also not whether any documentation should be
added substantiating the taxpayer’s request.1436 It is submitted that it therefore is important and
valuable that paragraph 7.6(a) of the Code of Conduct now includes a detailed list of information.
Not only does it afford taxpayers certainty as to what information is to be submitted, it also avoids
taxpayers being faced with uncertainty as to whether their request is sufficient to be dealt with
under the convention. 1437 More importantly, it avoids that each Member State individually
considers which information should be submitted for a valid request under the convention.1438 This
1436

See also Hinnekens 1996/3, p. 298.
For example Confédération Fiscale Européenne 1996, p. 66. This organization questioned whether it was sufficient for a correct
submission that taxpayers should state that they wish to invoke the convention, or whether already all arguments and documentation
should be included in the request. Hinnekens opined that the request should be in writing and should include a motivation why in the
taxpayer’s view the principles of article 4 of the convention have not been observed by the Member States involved; he added that the
form for filing of a domestic tax complaint should also be used for filing a request under the convention: see Hinnekens 1992, p. 96
and 1996/3, p. 298.
1438
In practice, prior to the adoption of the Code of Conduct, only Belgium published rules on which information is to be included in a
request for the application of the convention. See Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par.
VI.B.4. This required: (i) name, residence or place of effective management of the taxpayer that submits the request and its associated
1437
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would risk seeing the Member States using a variety of rules and might cause delays in the
application of the convention, as one of the Member States involved could take the view that the
information submitted was insufficient to start with the proceedings under the mutual agreement
procedure. It is submitted that following the adoption of the Code of Conduct, it has been
sufficiently clarified which information is to be included in a request for the application of the
convention. The provision also has effect in practice as the Member States have copied the content
of paragraph 7.6(a) into their unilateral regulations so as to clarify what information a taxpayer
needs to include in his request for the convention or the mutual agreement procedure under a
double tax convention to be applied. 1439 If the content of paragraph 7.6(a) is analyzed, the
information listed is in essence sufficient for Member States to judge the request on its wellfounded merits and also to start with their proceedings to resolve the case. Nevertheless, if
paragraph 7.6(a) is compared with the list of information included in inter alia OECD’s MEMAP,
the UN’s Guide to the mutual agreement procedure or the unilateral regulations of Canada and the
United States, it is submitted that the list in paragraph 7.6(a) is not perfectly accurate and
complete.1440 The taxpayer’s view on how the case should be resolved, the functions performed by
the associated enterprises parties to the transactions for which a request for the convention’s
application is submitted, and whether for other years a similar request or an APA request was
submitted, are all missing elements in paragraph 7.6(a) Code of Conduct. These are important
items, as the more information included in the request for the application of the convention, the
more quickly the case can be resolved.
11.3.4.4.1.2 More than one adjustment
The Confédération Fiscale Européenne questioned what route should be followed if a Member
State imposes several transfer pricing adjustments, some of which are accepted by the taxpayer,
and for the remaining adjustments he envisages submitting a request under the convention.1441 It is
submitted that paragraph 7.6(a) of the Code of Conduct sufficiently clarifies that the taxpayer
should specify in its request for which adjustment protection under the convention is sought.
11.3.4.4.1.3 Incomplete requests
The list of information to be submitted pursuant to paragraph 7.6(a) of the Code of Conduct is of
primary importance for determining when the two-year deadline of the mutual agreement
procedure under the EU Arbitration Convention commences. This is specifically addressed in the
heading of paragraph 7.6(a), which mentions that: ‘for the purpose of Article 7(1) of the
Arbitration Convention, a case will be regarded as having been submitted (…)’.1442 It is submitted
that this list is very useful, as it provides a standard for determining when the two-year deadline of
the mutual agreement procedure commences. This is further discussed in section 13.2.1443 At this
point, it should be noted that for a timely submission of a request under the convention – in light
of the three-year filing deadline – it is not necessary to submit all the information listed in
paragraph 7.6(a) of the Code of Conduct. If a taxpayer submits a request in which he mentions
enterprise and tax identification number, (ii) an overview of the facts and of the Belgian and foreign tax actions, (iii) legal and factual
arguments that support the request, (iv) important legal elements of the case, such as possible and filed domestic appeals, (v) a clear
statement that the request was made under the EU Arbitration Convention, and (vi) specification of the other Member States involved
in the case: see Verlinden & Boone 2000, p. 285 and Cauwenberg & Van Honsté 2001, p. 146.
1439
See inter alia France: regulation (BOI-INT-DG-20-30-10) of December 2, 2015, par. 190; Germany: regulation (IV B6 – B 1300 –
340/06) of July 13, 2006, par. 2.3.3; Ireland: regulation of July 2011, para. 2-3; Italy: regulation of June 5, 2012, par. 4.2.4 and 5.5; the
Netherlands: Decree of September 29, 2008 (IFZ2008/248M), par. 2.5; Poland: regulation of September 10, 2009, commentary to
article 25; and Portugal: regulation (No 1446-C2/2001) of December 21, 2011, commentary to article 18. See for Italy also Massimiano
2014, p. 52.
1440
OECD Manual on effective mutual agreement procedures of February 2007, par. 2.2.1; UN Guide to the mutual agreement
procedure (2011 version), par. 94; Canada’s guidance on competent authority assistance under Canada’s tax conventions (71-IRS) of
January 1, 2015, par. 19; and United States’ procedures for requesting competent authority assistance under tax treaties (Rev. proc.
2006/54) of December 4, 2006, section 4, par. 5.
1441
Confederation Fiscale Europeenne 1996, p. 66.
1442
Article 7(1) EU Arbitration Convention stipulates: ‘if the competent authorities concerned fail to reach an agreement that
eliminates the double taxation referred to in Article 6 within two years of the date on which the case was first submitted to one of the
competent authorities in accordance with Article 6 (1), they shall set up an advisory commission charged with delivering its opinion on
the elimination of the double taxation in question’. [Emphasis added]
1443
See also Morris, who mentioned that in the past Member States argued that the two-year deadline of the mutual agreement
procedure has not commenced as not all information was considered as submitted. See Morris 2009/6, p. 12.
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that he wants the convention to be applied to his case (a pro forma request), this will de jure be
sufficient.1444 As of the moment of filing of that information, the taxpayer has submitted the
request within the required three-year deadline and thus it has been timely submitted.1445 To put it
more precisely, paragraph 7.6(a) was added to the Code of Conduct to clarify what information
taxpayers needed to include in their request for the convention’s application to file a complete
request in the light of the two-year deadline of the mutual agreement procedure in article 7(1) of
the convention. Hence filing the minimum information specified in paragraph 7.6(a) Code of
Conduct is de jure not a requirement for timely filing a request for the application of the
convention. Nevertheless, by requiring that submitting the minimum information is a prerequisite
for meeting the three-year deadline provides for more clarity, avoids uncertainty and discussions
and also increases the efficiency of the process. Also from a legal perspective it is not incorrect to
require the filing of minimum information as listed in paragraph 7.6(a) of the Code of Conduct as
a prerequisite for a timely filed request. Relating to a complete and timely filed request, the
Confédération Fiscale Européenne and Hinnekens raised an additional issue.1446 This concerns the
following:
A taxpayer submits a complete request to competent authority of Member State A and reports that
Member State B is involved in the case. However, at a later stage it becomes apparent that also
Member State C is also involved in the case.

Should in this situation the request be considered as not rightfully submitted? This question should
be answered affirmatively, because paragraph 7.2 of the Code of Conduct de facto only stipulates
that Member States may not judge a request as not being timely filed if additional information is
submitted only after the three-year deadline of article 6(1) of the convention has expired.
Hinnekens arrived at another conclusion. According to him, the strict wording of article 6(1) does
not allow later notifications.1447 It is respectfully submitted that Hinnekens’ view is incorrect, as
an incomplete request does not make the request itself not timely and rightfully submitted; an
additional notification after expiration of the three-year deadline that other Member States are
involved in the case should not lead to the conclusion that a request has not timely been submitted.
At most it only makes the request incomplete, which has effect only as regards the
commencement date of the two-year deadline of the mutual agreement procedure. This, however,
has not been properly reflected in the Code of Conduct.
11.3.4.4.2 Notification of other Member States involved
The taxpayer who submits the request is, pursuant to article 6(1) of the EU Arbitration
Convention, obliged to notify the competent authority to which the request is being submitted of
which other Member States are involved in the case. Therefore, in order to have a rightfully
submitted request under the convention, taxpayers must submit the list of information as specified
in paragraph 7.6(a) of the Code of Conduct and also comply with the notification obligation of
article 6(1) of the convention. It can be questioned what the actual value is of this notification
obligation, now that paragraph 7.3(d) of the Code of Conduct already obliges taxpayers to submit
a copy of the request to the competent authority of the other Member State(s) involved. It is
submitted that the notification obligation of article 6(1) has become superfluous given the
obligation of paragraph 7.3(d) of the Code of Conduct, but also given that paragraph 7.6(a) of the
Code of Conduct includes sufficient information to identify the other Member State(s) involved.
The obligation for taxpayers to mention the other Member State involved was added to article 6(1)
of the convention to give the competent authority to which the request was submitted the
opportunity to inform the other Member State(s) involved about the request. Letting taxpayers
separately file a copy of the request with the latter is then somewhat redundant, if Member States
1444

This, however, is not to say that his request is valid or complete. For a valid and complete request, it is necessary that the taxpayer
files all information listed in paragraph 7.6(a) of the Code of Conduct.
1445
This, however, is not to say that his request is valid or complete. For a valid and complete request, it is necessary that the taxpayer
files all information listed in paragraph 7.6(a) of the Code of Conduct.
1446
Confédération 1996, p. 66 and Hinnekens 1996/10, p. 361.
1447
See also Meeus 2003, p. 116.
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also inform each other of the request submitted. It therefore appears that the drafters of paragraph
7.3(d) of the Code of Conduct did not keep in mind the notification obligation of article 6(1) of
the convention.
11.3.4.4.3 Format of the request
The EU Arbitration Convention and the Code of Conduct do not specify in which format a request
for the convention’s application should be submitted. This is thus still left to Member States’
domestic practices. It is submitted that this is not problematic, as taxpayers can use the regular
communication and filing practices they are used to. In other words, the absence of rules relating
hereto does not hinder the convention’s functioning. In that perspective, paragraph 7.3(d) of the
Code of Conduct correctly addresses states that electronic filing (or sending of a copy) is only
possible if appropriate and allowed.
11.3.4.4.4 Language of the request
When a taxpayer submits a request for the application of the convention, this request must
normally be drawn-up in the official language of the Member State to which the request is
submitted.1448 It is submitted that filing in the national language is understandable as regards the
unilateral phase of the procedure, as at that phase only the Member State to which the request was
submitted is involved. This, however, becomes different when the case is referred to the mutual
agreement procedure. As will be discussed in section 11.4 below, paragraph 7.3(e) of the Code of
Conduct obliges the competent authorities to notify the other competent authority of the request
submitted and attach a copy of the request. This paragraph, however, does not address which party
should then provide for a translation of the request into the language of the other competent
authority involved: the competent authority of receipt or the other competent authority. The
solution found in paragraph 7.3(d) of the Code of Conduct is that taxpayers should provide for a
translation of the request if the original request is not filed in a common working language.
However, if there is no common working language agreed upon by the involved competent
authorities, the competent authorities themselves have to provide a translation of the request
submitted. This appears unlikely, as in practice it will most probably be the taxpayer that has to
provide a translation of the request, irrespective of whether a common working language was
agreed on. This is reinforced by the fact that a common working language is generally not
formally agreed on by the Member States, although English is most probably the working
language between the Member States. As discussed in section 4.3.4.2.1, nearly all requests
submitted under the convention are referred to the mutual agreement procedure. Translation of the
request into the English or any other language becomes a necessity in the end. It is submitted that
paragraph 7.3(d) of the Code of Conduct does not provide for a satisfactory solution on this point,
as it only refers to cases in which a common working language was agreed on, but fails to address
how to proceed if no common working language was agreed on. Moreover, paragraph 7.3(d) does
not provide for a fair solution, as de facto it is always the taxpayer that should provide for a
translation of the request submitted.
11.3.4.5 Evaluation
This paragraph extensively discussed the content, format and language of a request for the
application of the EU Arbitration Convention. Article 6(1) of the convention includes rules for the
submission of a request, but not on the content, format and language thereof. The EU JTPF
developed guidance relating to the content, the timely submission and the language of a request,
which is included in paragraphs 7.2, 7.3(d) and 7.6(a) of the Code of Conduct. With respect to
these provisions it is concluded that:
•

Content of the request: paragraph 7.6(a) Code of Conduct specifies which information – as a
minimum – needs to be included in a request for the convention’s application. This paragraph

1448
This especially applies to the larger Member States, which mostly require filing in the national language. For example, Italy does
not allow a submission of a request other than in the Italian language. See Massimiano 2014, p. 51. Smaller Member States, such as the
Netherlands, generally also allow for filing in the English language. See paragraph 2.5 Decree of the Netherlands State Secretary of
Finance (IFZ2008/248M) of September 29, 2008.
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•

•

•

•

clearly defines which information is to be included and indicates that this information is also
sufficient for Member States to judge the request on its well-founded merits and to start with
their proceedings under the convention. Article 6(1) of the convention in conjunction with
paragraph 7.6(a) of the Code of Conduct therefore adheres to the principles of clarity and
simplicity and transparency. Further, as taxpayers are provided with certainty on which
information is to be submitted, at what moment the clock starts ticking under the convention,
and also that all cases are (in theory) treated equally, there is also compliance with the
principles of legal equality and legal certainty;
Timely submission of a request: paragraph 7.2 of the Code of Conduct stipulates that if a
request for the convention’s application includes the information listed in paragraphs 7.6(a)(i)(viii) of the Code of Conduct, and if the request is submitted within the three-year deadline,
the request may not be judged as being not timely submitted. Although from a legal
perspective this provision is not per se necessary and also is not in line with the original intent
of providing for a list of information to be included in requests for the convention’s
application, the content of paragraph 7.2 provides for more clarity, avoids uncertainties and
discussions, and also increases the efficiency of the process. Further, from a legal perspective
it is also not incorrect to make such requirement. The provision therefore adheres to the
principles of clarity and simplicity, efficiency, legal equality and legal certainty.
More than one adjustment: paragraph 7.6(a) of the Code of Conduct sufficiently clarifies that
the taxpayer should specify for which adjustment he requests application of the EU Arbitration
Convention where multiple profit adjustments are imposed, but only for one specific
adjustment is a request for the convention’s application submitted. The provision therefore
adheres to the principle of clarity and simplicity;
Format: the convention and the Code of Conduct do not specify in which format the request
should be submitted. The absence of rules does not hinder the convention’s functioning or
harm taxpayers in their legal protection, as taxpayers should use the Member States’ domestic
practices they are used to. The absence of rules therefore does not conflict with the principles
of clarity and simplicity, effectiveness, efficiency, legal equality or legal certainty; and
Language of the request: taxpayers must normally submit a request for the convention’s
application in the national language of the Member State to which the request is submitted.
Paragraph 7.3(d) of the Code of Conduct obliges taxpayers also to send a copy of the request
to the other competent authority involved. When doing so, taxpayers will probably be obliged
to provide a translation of the request in this other Member States’ national language. This
triggers translation costs for taxpayers when complying with the obligation put on them
pursuant to paragraph 7.3(d). But even if the Member States themselves have to provide a
translation, unnecessary costs are incurred, as nearly all requests for the convention’s
application are referred to the mutual agreement procedure for which English will most
probably be the working language.1449 Further, also taxpayers’ transfer pricing documentation
is mostly also conducted in this language. Filing of a request in the national language is
therefore costly and inefficient, as a translation of the documents submitted always has to be
made. Although the EU JTPF discussed whether requests for the convention’s application
could be submitted in a common language, the forum did not reach agreement hereon. Instead
it added to paragraph 7.3(d) a statement that if a request were not submitted in a commonly
agreed working language, the taxpayer should provide a translation in such language. This
cuts no ice if the Member States do not agree on a common working language. But even then,
costs of translation are likely to be incurred. Paragraph 7.3(d) Code of Conduct causes, for this
specific subject, ambiguity, inefficiencies, and unnecessary translation costs, which does not
satisfy the principles of clarity and simplicity, effectiveness, efficiency and legal certainty.
Further, as Member States may have different practices as regards the language of requests
submitted, there is also no uniform and equal application of the convention, which means there
is also no compliance with the principle of legal equality.

The last sentence of article 6(1) of the EU Arbitration Convention stipulates that the taxpayer has
to notify the competent authority to which the request is submitted which other Member States are
involved in the case. This obligation has de facto no practical value anymore, as paragraph 7.3(d)
1449

See for statistics in this regard chapter 4.
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of the Code of Conduct already obliges taxpayers to submit a copy of the request to the competent
authority of the other Member State(s) involved, and paragraph 7.6(a) of the Code of Conduct
includes sufficient information to identify which other Member State(s) is (are) involved in the
case. By providing for overlapping provisions, there is no compliance with the principles of clarity
and simplicity, effectiveness and efficiency.
11.3.5 Addressee of the request
11.3.5.1 Provision of the EU Arbitration Convention
As regards to which governmental authority the request for the application of the EU Arbitration
convention is to be submitted, article 6(1) stipulates that:
‘Where an enterprise considers that (…) the principles set out in Article 4 have not been observed,
it may (…) present its case to the competent authority of the Contracting State of which it is an
enterprise or in which its permanent establishment is situated’. [Emphasis added]

Each Member State has defined the term ‘competent authority’ in article 3(1) of the convention.
11.3.5.2 Work conducted by the EU JTPF
The EU JTPF discussed to which competent authority taxpayers should submit a request for the
application of the EU Arbitration Convention: a single competent authority or all competent
authorities involved. To avoid that Member States do not timely inform each other on requests
submitted, some forum members recommended that taxpayers should submit a copy of their
request to all other competent authorities involved. These members stressed that such concurrent
submission would allow all Member States involved to discuss the case at the earliest stage
possible (i.e. whether the case falls within the convention’s scope of application or whether
unilateral relief is possible).1450 Both Member States’ representatives and business representatives
welcomed this proposal.1451 This proposal was included in paragraph 7.3(d) of the Code of
Conduct and is further discussed in section 11.3.5.3 below.1452 Subsequently, the EU JTPF also
discussed whether certain information about each Member State’s competent authority should be
published on the website of the Commission.1453 The EU JTPF eventually agreed to publish this
information on its dedicated webpage along with information on their unilateral policy as regards
transfer pricing.1454 Insofar as is relevant for the convention, the website of the EU JTPF includes
an overview of Member States’ unilateral policies on dispute settlement procedures and the
contact details of their competent authorities.1455
11.3.5.3 Provision of the Code of Conduct
Paragraph 7.3(d) of the Code of Conduct includes a provision on the submission of a copy of
request for the application of the EU Arbitration Convention to all other competent authorities
involved in the case. This paragraph reads:
‘Enterprises should submit a copy of their request for a mutual agreement procedure under the
Arbitration Convention to the other competent authority involved at the same time and with the
same set of information as to the competent authority to which the request is addressed in
accordance with Article 6 (1) of the Arbitration Convention’. [Emphasis added]

11.3.5.4 Analysis
The competent authority function entails representing a state in relations with both taxpayers and
other states and developing and maintaining relations with these other states stemming from treaty
obligations. As regards the EU Arbitration Convention, each Member State defined the term
‘competent authority’ in article 3(1). These definitions are made in each Member State’s national
1450
1451
1452
1453
1454
1455

Doc. JTPF/002/2013/EN, par. 2.4.
See doc. JTPF/001/2014/EN, p. 13. See further doc. JTPF/003/2014/EN, par. 4.6.
See doc. JTPF/011/REV2/2013/EN, par. 20 and doc. JTPF/004/2014/EN, par. 15.
See doc. JTPF/005/2013/EN, p. 5 and doc. JTPF/011/REV2/2013/EN, par. 19.
Doc. JTPF/020/2012/EN, p. 6; doc. JTPF/011/REV2/2013/EN, par. 19 and doc. JTPF/003/2014/EN, par. 4.5.
Available at: http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm#tpprofiles.
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language. If they are translated into the English language, it follows that in almost all Member
States the competent authority function is performed on a ministerial level, generally the Ministry
of Finance.1456 Only in Ireland and Latvia is the Office of the Revenue Commissioner or the State
Revenue Services performs the competent authority function respectively. Because each Member
State has defined which government institution constitutes the competent authority, and because
the website of the EU JTPF includes the contact details of each competent authority, there is
sufficient guidance for taxpayers as to which governmental institution they should submit their
request for the application of the convention. This, however, does not apply to Croatia, Cyprus,
Germany, Latvia, Lithuania, Malta, Romania and Spain, as they did not provide contact details of
their competent authorities on EU JTPF’s website.
As to guidance concerning to which competent authority a request for the application of the EU
Arbitration Convention should be filed, it is submitted that article 6(1) of the convention also is
sufficiently descriptive: the request should be submitted to the competent authority of the Member
State in which the enterprise that envisages submitting a request under the convention is resident.
This is either the Member State in which the enterprise that is (likely to be) faced with a profit
adjustment is resident or the associated enterprise(s) resident in the other involved Member
State(s) that is party to the transactions for which a profit adjustment is, or is likely to be,
imposed. 1457 In addition, permanent establishments, which by virtue of article 1(2) of the
convention are considered residents in the Member State in which they are situated, need to
submit a request in that Member State. Although taxpayers are at liberty to decide which of the
associated enterprises will file a request under the convention, it is submitted that it is most logical
to file the request in the Member State that imposed the profit adjustment, since that Member
State is best placed to judge whether the profit adjustment imposed was justified and whether it
can solve the case unilaterally.1458
Paragraph 7.3(d) of the Code of Conduct stipulates that a taxpayer has to submit a copy of its
request for the application of the convention to all other involved competent authorities at the
same time it submits its request to its own competent authority. It is submitted that this provision
is a welcome addition to the obligations laid down in article 6(1) EU Arbitration Convention in
that it avoids delays in resolution of the case under the convention due to non-sending or late
sending of information to the other Member State involved by the Member State to which the
request was initially submitted. By doing so, nothing prevents Member States – provided that the
case is eligible under the EU Arbitration Convention – from starting with their proceedings under
the mutual agreement procedure once the information submitted meets the requirements laid down
in paragraph 7.6(a) of the Code of Conduct. Due to the submission of the request to all competent
authorities involved, cases can be handled more swiftly under the convention. It is highly valuable
that paragraph 7.3(d) is included in the Code of Conduct.
A further issue is to which competent authority a request should be submitted where a taxpayer
has transferred his residence to another Member State in the period between the (notification of a)
1456

The Danish Ministry of Taxation is Denmark’s competent authority.
See doc. JTPF/002/2015/EN, par. 1.3. Paragraph 11.1.2 of Germany’s regulation (IV B6-B1300-340/06) of July 13, 2006 stipulates
that for practical purposes the application is to be made in the state of the higher-ranking taxpayer. It is submitted that this is incorrect
as this is pursuant to article 6(1) EU Arbitration Convention not required. See also Lahodny-Karner 1997, p. 197, who observed that
the view then taken by the Austrian tax authorities that the request for the application of the convention had to be submitted in the
Member State in which the parent company is resident is a too narrow view and inconsistent with the text of the convention.
1458
See also the OECD’s Manual on effective mutual agreement procedure, par. 2.1.1 and Decree of the Netherlands State Secretary of
Finance (IFZ2008/248M), par. 1.2.1.1. Massimiano observed that submission of a request in the Member State in which the other
associated enterprise involved is resident is only beneficial if the taxpayer faced with the profit adjustment believes this adjustment is
justified and thus that a corresponding adjustment should be imposed, see Massimiano 2014, p. 50-51. Gibert, however, argued that it
is the associated enterprise that should submit the request, as it is this associated enterprise that suffers double taxation. More
importantly, the Member State of which this associated enterprise is a resident will most probably be more willing to assist the
taxpayer in resolving the double taxation than the Member State that imposed the profit adjustment, see Gibert 2006, p. 360. It is
submitted that this position is incorrect. On a stand-alone basis neither of the associated enterprises suffers double taxation, but this
will only occur on a consolidated level. Further, the Member State in which the associated enterprise is resident will not always be
more willing to help the taxpayer in his quest for the elimination of double taxation, as this Member State (most probably) has already
collected the amount of double taxation. Helping the taxpayer could result in repayment of taxes, which is not a favorable option for
this Member State.
1457
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profit adjustment and the submission of a request under the convention. This also embraces the
situation in which the profit adjustment relates to those fiscal years in which the taxpayer was a
resident of another Member State and the taxpayer has changed its residence prior to the
imposition of a profit adjustment. 1459 The convention remains silent as to which competent
authority the request must be submitted in such situation. In perspective, paragraph 17 of the
Commentary to article 25 of the OECD Model Convention stipulates that if a taxpayer has
transferred its residence in the period between the (notification of a) profit adjustment and the
submission of the request, the taxpayer remains obliged to submit the request to the competent
authorities of the state of which he was a resident during the fiscal year(s) to which the profit
adjustment relates. 1460 It is submitted that this should also be standard practice for the EU
Arbitration Convention, as the profit adjustment relates to those fiscal years in which the taxpayer
was a resident of the state imposing the adjustment. As this, however, has not been specified in the
convention, it remains uncertain whether this is actually the case and, moreover, whether all
Member States share this position.
11.3.5.5 Evaluation
Pursuant to article 6(1) of the convention the request for the convention’s application is to be
submitted to the competent authority of the Member State in which the enterprise that requested
for the convention’s application is resident. Each Member State has defined the term ‘competent
authority’ in article 3(1) of the convention, and the website of the EU JTPF provides contact
details of each Member State’s competent authority. This combination provides sufficient
guidance to taxpayers as to which governmental institution they should submit their request. Thus
article 3(1) in conjunction with article 6(1) and with the information on the EU JTPF’s website
adheres to the principles of clarity and simplicity, transparency and legal certainty. This
conclusion, however, does not fully apply to Croatia, Cyprus, Germany, Latvia, Lithuania, Malta,
Romania and Spain HMP: update, as those Member States did not provide contact details of their
competent authorities on the website of the EU JTPF. This conclusion also does not apply to the
situation where the taxpayer transferred its residence to another Member State in the period
between the (notification of a) profit adjustment and the submission of a request, or the situation
where a profit adjustment is imposed by a Member State after the taxpayer transferred its
residence to another Member State. For these situations the EU Arbitration Convention does not
specify to which competent authority the request should then be submitted. As Member States
may hold different views on this, there is also a risk on a non-uniform application of the
convention: these situations do not satisfy the principle of legal equality either.
Paragraph 7.3(d) of the Code of Conduct obliges taxpayers to submit a copy of the request for the
convention’s application to the competent authority of the other Member State involved at the
same moment it submitted his request to its own competent authority. This provision is valuable;
it may contribute to a swifter handling of cases under the convention, as it avoids delays in cases
being dealt with under the convention due to non-sending or a late sending of information to the
other competent authority(ies) involved by the competent authority to which the request was
submitted. As its content is also sufficient descriptive and as it creates a more efficient procedure,
paragraph 7.3(d) of the Code of Conduct adheres to the principles of clarity and simplicity and
efficiency.
11.4 Receipt of the request and initial follow-up
11.4.1 Provision of the EU Arbitration Convention
Article 6(1) of the convention includes a notification obligation for the Member State to which the
request was submitted. This provision stipulates that:

1459
For example, in the period 2010-2014 the taxpayer was resident in Spain and transferred its residence to Portugal in 2015. For
fiscal years 2010-2014, Spain imposed a profit adjustment at the level of this taxpayer.
1460
See also Serrano Anton 2003, p. 433.
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‘The enterprise shall at the same time notify the competent authority if other Contracting States
may be concerned in the case. The competent authority shall then without delay notify the
competent authorities of those other Contracting States’. [Emphasis added]

Article 6(2) of the convention subsequently obliges the Member State to which the request was
submitted to review whether the request is well-founded and if so whether it is able to resolve the
case unilaterally. This, however, is part of the unilateral relief procedure, which is separately
discussed in chapter 12.
11.4.2 Work conducted by the EU JTPF
As the EU Arbitration Convention does not include any provision on notifying the taxpayer of the
receipt of a request, the EU JTPF discussed whether it was necessary to agree on common rules
for notifying taxpayers of their request submitted and for requesting additional information
thereafter. For both issues the EU JTPF agreed on recommendations that are included in
paragraph 7.3(e) and (f) of the Code of Conduct. Both provisions are discussed below. Further, the
EU JTPF also agreed on a recommendation on the notification obligation towards the other
competent authorities of the request submitted. This recommendation is included in paragraph
7.3(d) of the Code of Conduct and is also discussed below.
11.4.3 Provision of the Code of Conduct
As regards the notification of the other Member States involved, paragraph 7.3(d) of the Code of
Conduct stipulates that:
‘The fact that a copy of the request was submitted by the enterprise does not replace the obligation
of the competent authority to inform the other competent authority about receiving the request
under point 7.3(e) (…)’. [Emphasis added]

Paragraph 7.3(e) of the Code of Conduct stipulates which procedure should be followed when
notifying the taxpayer of the receipt of its request for the application of the EU Arbitration
Convention. This provision reads:
‘The competent authority will acknowledge receipt of a taxpayer's request to initiate a mutual
agreement procedure within one month from the receipt of the request and at the same time
inform the competent authorities of the other Member States involved in the case attaching a
copy of the taxpayer’s request’. [Emphasis added]

The Member State to which the request is submitted has, pursuant to paragraph 7.3(f) of the Code
of Conduct, the possibility to request additional information if it believes the information
submitted does not meet the requirements laid down in paragraph 7.6(a) of the Code of Conduct
(see section 11.3.4). Paragraph 7.3(f) reads as follows:
‘If the competent authority believes that the enterprise has not submitted the minimum
information necessary for the initiation of a mutual agreement procedure as stated paragraph
7.6(a), it will invite the enterprise within two months upon receipt of the request, to provide it with
the specific additional information it needs’. [Emphasis added]

The term for requesting additional information is thus set at two-months after receipt of the
request. Paragraph 7.6(a)(vii-viii) of the Code of Conduct obliges taxpayers to comply with such
an additional information request and reads:
‘(vii) An undertaking that the enterprise shall respond as completely and quickly as possible to all
reasonable and appropriate requests made by a competent authority and have documentation at the
disposal of the competent authorities; and
(viii) Any specific additional information requested by the competent authority within two months
upon receipt of the taxpayer's request (…)’. [Emphasis added]
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11.4.4 Analysis
11.4.4.1 Notification of the receipt
11.4.4.1.2 Notification of the other involved competent authority(ies)
The competent authority to which a request for application of the EU Arbitration Convention was
submitted is obliged, pursuant to article 6(1) of the convention, to inform the other competent
authority(ies) involved of this request. Despite this rather clear wording, there was no unanimity
in the literature on which party was actually obliged to inform the other competent authority(ies)
involved: the taxpayer or the competent authority to which the request was submitted.1461 These
different interpretations of article 6(1) were caused by the incorrect translation of the French and
English languages versions of the convention into the Dutch language.1462 The French and English
language versions were the negotiation languages of the convention. The Dutch language version
incorrectly states that it is the taxpayer that submitted the request who also has to notify the other
competent authority(ies) involved. Although, pursuant to article 22 of the convention, the Dutch
language version is equally authentic with the other language versions, it is submitted that
requiring the taxpayer to perform this notification obligation contradicts with the rationale of
article 6(1).1463 It is submitted that article 6(1) clearly provides that it is the competent authority to
which the request was submitted that must notify the other competent authority(ies) involved of
the request submitted. The Netherlands State Secretary of Finance acknowledged that the Dutch
language version would create an impractical and unnecessary procedure. For that reason, it
published a decree in which it was stated that the Netherlands will adhere to the French and
English language versions so that the competent authority to which the request was submitted is
obliged to notify the other competent authority(ies) involved. 1464 To end all discussions on
whether it is the taxpayer itself or the competent authority that is obliged to notify the other
competent authority(ies) involved, the EU JTPF agreed on an uniform approach, which is
incorporated in paragraph 7.3(e) of the Code of Conduct. The competent authority to which the
request was submitted is, pursuant to this provision, obliged to notify, within one month after
receipt of the request, the other competent authority(ies) involved of the request, attaching a copy
of the request. Paragraph 7.3(d) of the Code of Conduct stipulates that the fact that the taxpayer
should provide a copy of the request to all other competent authorities involved does not release
the competent authority of receipt of its obligation to notify the other competent authorities
involved of the request submitted. Following the analysis in section 11.3.4.4.1, it is submitted that
the notification obligation laid down in article 6(1) of the convention and paragraphs 7.3(d) and
(e) of the Code of Conduct has become superfluous, given the fact that paragraph 7.3(d) of the
Code of Conduct already obliges taxpayers to send a copy of the submitted request to all
competent authorities involved. This does not provide a clear and workable rule, nor an efficiently
functioning system.
11.4.4.1.1 Notification of the taxpayer
The EU Arbitration Convention does not specify whether the taxpayer should be given a
notification of receipt, and if so within what timeframe. Prior to the adoption of the Code of
Conduct it was somewhat ambiguous how to proceed once a request for the application of the
convention was submitted, and it was up to Member States to decide whether to notify the
taxpayer of the receipt of the request. This bore the risk of a non-uniform application of the
1461
The first group is of the opinion that the taxpayer who submitted the request is also obliged to inform the competent authority of the
other involved Member State(s): Cussons, Taplin & Munro-Faure 1990, p. 19; Peeters 1990, p. 2; Andriesse 1991, p. 171; and
Hafkenscheid & Hosman 2003, p. 121. The second group took the view that the competent authority to which the request was
submitted holds this information obligation: Kerfs 1994, p. 41; Hinnekens 1996/10, p. 361; Heyvaert 1997, p. 1863; Joseph 2003, p.
49-50; Meeus 2003, p. 116; Huibregtse & Offermans 2004, p. 77-78; and Terra & Wattel, p. 281. See also Belgium’s Arbitration
Circular (AFZ/INTERN. IB/98-0170) of July 7, 2000, par. VI.B.1.
1462
The incorrectness of the translation also follows from the fact that all other language versions of the convention mention that it is
the competent authorities themselves that have to notify each other of requests submitted.
1463
This is reinforced by the fact that article 6(1) is almost an exact copy of article 1(1) of the proposed Arbitration Directive, which
also stipulated the competent authorities involved should notify each other of submitted requests in order to avoid the same request
being submitted in two or more Member States. See also Andriesse 1991, p. 162.
1464
Decree of the Netherlands State Secretary of Finance (IFZ97/1113M) of October 13, 1997. This decree has been repealed by the
Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008. Paragraph 4.2 of this latter decree,
however, also stipulates that the Netherlands shall notify the other Member State(s) involved of the receipt of the request. See also
Heyvaert 1997, p. 1863; van der Lande 1997, paragraph 6.1.3; and Hinnekens 1998/4, p. 253.
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convention.1465 As a result of paragraph 7.3(e) of the Code of Conduct there are now common
rules in place as to whether and when to notify the taxpayer of a request submitted. There is thus
sufficient guidance as to when to notify the taxpayer of the receipt of the request. The term of one
month is also not unreasonably long and thus well chosen.1466
11.4.4.2 Request for additional information
After receiving the taxpayer’s request, the competent authority to which the request was
submitted is allowed to request additional information with the taxpayer if it believes the
information submitted does not meet the minimum information requirements specified in
paragraph 7.6(a) of the Code of Conduct. Rules relating to requesting additional information are
set out in paragraphs 7.3(f) and 7.6(vii-viii) of the Code of Conduct. Paragraph 7.3(f) stipulates
that a request for additional information should be made within two months of the notification of
the receipt of the request. Paragraph 7.6(a)(vii-viii) of the Code of Conduct subsequently obliges
taxpayers to comply with such requests as quickly and completely as possible. In other words, if
no additional information is requested within this period, the request is, after expiry of the two
months, considered complete for purposes of paragraph 7.6(a) of the Code of Conduct. It is from
that moment that the two-year deadline of the mutual agreement procedure, in article 7(1) of the
convention, commences. The rules relating to the starting-point of this deadline are further
discussed in section 13.2, as the two-year deadline is part of the mutual agreement procedure.
Paragraph 7.3(f) of the Code of Conduct clearly specifies whether and within what timeframe a
competent authority can request additional information in order to consider a request complete for
purposes of paragraph 7.6(a) of the Code of Conduct. A two-month period is reasonable and
provides for an efficient process. If the taxpayer has submitted all information listed in that
paragraph, the Member State to which the request was submitted has sufficient means available to
judge the request. This process is part of the unilateral relief procedure, which further discussed in
chapter 12.
11.4.5 Evaluation
The competent authority to which the request for the convention’s application is submitted is
obliged, pursuant to article 6(1) of the EU arbitration Convention, to notify the other competent
authority(ies) involved of the request submitted. Paragraph 7.3(e) of the Code of Conduct sets the
term for such notification at one month as from receipt of the request and further stipulates that
this competent authority should accompany this notification with a copy of this request. A term of
one month is considered reasonable. Nevertheless, the provision does not adhere to the principles
of clarity and simplicity as well as efficiency, as article 6(1) on the one hand and paragraphs
7.3(d) and 7.3(e) on the other, overlap each other. This latter paragraph already obliges taxpayers
to send a copy of the request to all other competent authorities involved. Paragraph 7.3(d) further
stipulates that the fact that a taxpayer has submitted a copy of his request to all competent
authorities involved does not release the competent authority to which this request was submitted
from its notification obligation. Although the wording used in each provision is sufficiently
descriptive, their joint application means that the other competent authority(ies) involved is (or
1465
Hinnekens – prior to the adoption of the Code of Conduct – argued that because procedural rules are missing, this phase should be
supplemented by Member States’ domestic rules or Member States should mutually agree on such procedural rules, see Hinnekens
1992, p. 96. See further Joseph 2003, p. 49-50. It is submitted that Hinnekens’ first suggestion runs the risk of 28 different rules for
notifying the taxpayer, which does not contribute to a uniform application of the convention. For example, Belgium Arbitration
Circular (AFZ/INTERN.IB/98-0170), par. VI.B.3 stipulates that the Belgian competent authority will send a receipt of the request to
the taxpayer with notification of the date of receipt. The circular, however, does not provide for a timeline within such notification is to
be sent. Paragraph 4.2 of the Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, however,
mentions a term for sending a receipt of five working days. Hinnekens’ first suggestion therefore cannot be considered a feasible
option. This de facto also applies to the second suggestion, as agreement between Member States will most probably be on a bilateral
and case-by-case basis. Up to the adoption of the Code of Conduct Member States did not agree on rules relating to this matter.
Further, the difficulty with the second option is also that the notification of receipt is to be sent prior to the mutual agreement procedure
and is thus not yet subject to an agreement between the Member States involved, but only a matter to be dealt with by the Member
State to which the request was submitted.
1466
The term has been based on the proposal of the Netherlands. See doc. JTPF/007/BACK1/2002/EN, p. 3. In practice, various
Member States have incorporated paragraph 7.3(e) of the Code of Conduct into their domestic practices: France: regulation (14 F-1-06
no. 34) of February 23, 2006, par. 71, 74 and 92; Germany: regulation (IV B6-B1300-340/06) of July 13, 2006, par. 11.4.1; Italy:
regulation of June 5, 2012, par. 5.8; the Netherlands: Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of
September 29, 2008, par. 4.2; and Poland: regulation of September 10, 2009, chapter 7, par. 25.
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are) notified twice of the request submitted and receive two copies of this request. As this leads to
unnecessary and multiple sharing of information, an inefficient system has been created. Further,
paragraph 7.3(e) of the Code of Conduct stipulates that also taxpayers must be notified of the
receipt of the request within one month of submission. It is concluded that this provision: (i) is
sufficiently descriptive as to when the taxpayer is to be notified of the receipt of the request, (ii) a
term of a month is a reasonable period and (iii) notification of the taxpayer contributes to a
transparent process. Consequently, paragraph 7.3(e) to this extent adheres to the principles of
clarity and simplicity, transparency, effectiveness, efficiency, legal equality and legal certainty.
Further, pursuant to paragraph 7.3(f) of the Code of Conduct, the competent authority to which the
request was submitted is allowed to request additional information where it feels that the request
submitted does not include all information listed in paragraph 7.6(a) of the Code of Conduct. The
term for requesting such additional information is set at two months. It is concluded that
paragraph 7.3(f) of the Code of Conduct sufficiently clarifies the possibility and term for
requesting additional information. Also a term of two months is reasonable, provides taxpayers
with certainty, and provides for an efficient process. Conclusively, paragraphs 7.3(e) and (f)
adhere to the principle of clarity and simplicity, efficiency and legal certainty.
11.5 Concluding remarks
In this chapter the first of five procedural phases in proceedings under the convention was
discussed: the application phase. During this phase the taxpayer submits a request for the
application of the convention’s procedures. The following issues were discussed: (i) the three-year
deadline for submission of a request, (ii) rules for submission and content of the request and (iii)
receipt of the request. To answer the second research sub-question of this work (see section 11.1
for a discussion thereof), this chapter analyzed whether the rules included in the EU Arbitration
Convention and/or the Code of Conduct adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. The answer
to this question is as follows:
Subject and provision in EU Arbitration
Convention/ Code of Conduct
Three-year deadline
Article 6(1) EU Arbitration Convention
Paragraph 7.2 Code of Conduct
Paragraph 7.1(a) Code of Conduct

Persons eligible to submit a request
Article 6(1) EU Arbitration Convention
Paragraph 1(b) Code of Conduct

Grounds for submission of a request
Article 6(1) EU Arbitration Convention
Article 13 EU Arbitration Convention
Paragraph 7.1(d) Code of Conduct
Content, format and language of the
request
Paragraph 7.6(a) Code of Conduct
Paragraph 7.2 Code of Conduct
-
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Adherence to the testing principles?
• Commencement date: no adherence to the principles
of clarity and simplicity, legal equality and legal
certainty; and
• Informing the taxpayer of his rights as regards the
three-year deadline: adherence to the principles of
clarity and simplicity, legal equality and legal
certainty.
• Eligible persons: adherence to the principles of
clarity and simplicity, legal justice, legal equality and
legal certainty; and
• Change in the legal structure of a taxpayer:
adherence to the principles of legal justice, legal
equality and legal certainty, but not to the principle
of clarity and simplicity.
• Definition of grounds: adherence to the principles of
clarity and simplicity, legal justice, legal equality and
legal certainty;
• Finality of tax assessments: ibid; and
• Audit settlements: ibid.
• Content of the request: adherence with the principles
of clarity and simplicity, transparency, legal equality
and legal certainty;
• Timely filing of a request: adherence with the
principles of clarity and simplicity, efficiency, legal
equality and legal certainty;
• Format of the request: the absence of a format for
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-

Paragraph 7.3(d) Code of Conduct
Paragraph 7.3(d) Code of Conduct
Addressee of the request
Article 3(1)-6(1) EU Arbitration Convention
Paragraph 7.3(d) Code of Conduct
Receipt of the request
Article 6(1) EU Arbitration Convention
Paragraph 7.3(d)(e) Code of Conduct
Paragraph 7.3(e) Code of Conduct
Paragraph 7.3(f)/ 7.6(a)(vii-viii) Code of
Conduct

submission of a request does not conflict with the
principles of clarity and simplicity, effectiveness,
efficiency, legal equality or legal certainty;
• Language of the request: no adherence with the
principles of clarity and simplicity, efficiency,
effectiveness, legal equality and legal certainty;
• Rules for translation of the request: no adherence
with the principle of clarity and simplicity; and
• Informing of other Member States involved: no
adherence with the principles of clarity and
simplicity, effectiveness and efficiency.
Adherence with the principles of clarity and simplicity,
transparency, efficiency and legal certainty, but not
with the principle of legal equality
• Notification of other competent authorities: no
adherence with the principles of clarity and
simplicity, transparency and efficiency;
• Notification of taxpayer:
adherence with the
principles of clarity and simplicity, effectiveness,
efficiency, legal equality and legal certainty; and
• Requesting additional information: adherence with
the principles of clarity and simplicity, efficiency
and legal certainty.

To summarize, the analysis in this chapter leads to the conclusion that the provisions in the EU
Arbitration Convention and supplemented by the Code of Conduct are not all sufficiently
descriptive in that they all adhere to the testing principles discussed in the beginning of this
paragraph. This conclusion will be further taken into account when answering the second research
sub question in chapter 17.
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12. Phase II: Unilateral relief procedure

12.1 Chapter overview
Following the taxpayer’s submission of a request for the application of the EU Arbitration
Convention, the second phase in the convention’s application is that the competent authority to
which the request was submitted is obliged to review this request. This phase is the unilateral
relief procedure, during which the competent authority of receipt has to assess whether the request
is well-founded and, if so, whether this competent authority is unilaterally able to arrive at a
satisfactory solution. At this stage a single competent authority only handles the request and there
is not yet any involvement of the other Member State(s) involved in the case under review. This
chapter describes and discusses the procedural rules that should be followed during this unilateral
relief procedure. The provisions of the EU Arbitration Convention, the work of the EU JTPF and
the provisions included in the Code of Conduct (if any) related to this second phase will be
described first and then analyzed and evaluated. The analysis and evaluation serves as input for
answering the second research sub-question in chapter 17. This sub-question was discussed in
section 0.5 and reads as follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, the following question is answered in this chapter:
Are the convention’s procedures defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide an outcome in all cases that conforms with the principles of legal
justice, legal equality and legal certainty?

To answer this question for the unilateral relief procedure, the following subjects are discussed:
time limits for the procedure (12.2); review of the request – the consideration whether the request
can be considered well-founded and whether a satisfactory solution is possible (12.3); proceedings
during the unilateral relief procedure (12.4); restrictions in the convention’s application: serious
penalty clause (12.5); and the suspension of tax collection during the convention’s application
(12.6). This chapter ends with a conclusion in section 12.7 in which the above question is
answered. This conclusion subsequently constitutes the basis for answering the second research
sub-question in chapter 17.
12.2 Timeline for unilateral relief procedure
12.2.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision relating to the time period within
which the unilateral relief procedure should be conducted.
12.2.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
12.2.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
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12.2.4 Analysis
The EU Arbitration Convention, like the OECD Model Convention, does not set a time limit for
conducting the unilateral relief procedure, so Member States are not faced with time limits to
judge whether a request is well-founded and subsequently and if so whether they are able to
unilaterally arrive at a satisfactory solution. They thus have quite some leeway to review the
request. 1467 Taxpayers are not left with any certainty as to if and when their cases will be
resolved.1468 Hence the absence of a time limit for the unilateral relief procedure runs the risk that
the time limits set in the EU Arbitration Convention to eliminate cases of double taxation will not
be met, as the clock only starts ticking once cases are in the mutual agreement procedure. It can,
however, be questioned whether such situation will actually occurs: pursuant to article 7(1) of the
convention, the two-year deadline for the mutual agreement procedure commences the moment
the request for the convention’s application was first submitted. The meaning of the term ‘first
submitted’ is specified in paragraph 7.6(b) of the Code of Conduct as the moment the tax
assessment that includes the profit adjustment becomes final, or if this is at a later moment, the
date on which the minimum information listed in paragraph 7.6(a) of the Code of Conduct is
submitted (this is further discussed in section 13.2). The moment the taxpayer submits the
minimum information the two-year deadline commences. Consequently, on that line of reasoning
the unilateral relief procedure is part of the two-year deadline of the mutual agreement procedure.
Member States therefore – in theory – have an interest in conducting the unilateral relief
procedure as quickly as possible, because the time necessary for this procedure is then subtracted
from the two-year deadline. This is reinforced by paragraph 7.4(c) of the Code of Conduct, which
stipulates that the competent authority to which the request for the application of the convention
was submitted has to send a position paper within four months from the date of commencement of
the two-year deadline of the mutual agreement procedure. 1469 Consequently, this competent
authority has to finalize the unilateral relief procedure in any case within a four-month period
(provided that the minimum information as listed in paragraph 7.6(a) of the Code of Conduct has
been submitted). If the analysis that the unilateral relief procedure is to be performed within the
two-year term of the mutual agreement procedure is correct, then the subsequent conclusion is that
there is sufficient guidance available within what timeframe the unilateral relief procedure has to
be conducted.
This analysis, however, is challenged. Pursuant to paragraph 7.6(b) of the Code of Conduct, the
two-year deadline of the mutual agreement procedure commences on the later of the date of the
tax assessment that includes the profit adjustment or the date on which all information listed in
paragraph 7.6(a) Code of Conduct is submitted. Paragraph 7.6(a), however, allows the competent
authorities to request additional information. Although paragraph 7.3(f) of the Code of Conduct
sets a deadline of two months after receipt of the request within which such information has to be
requested, there is no subsequent deadline within which the competent authorities should judge
this additional information. Further, paragraph 7.3(f) of the Code of Conduct does not prohibit
Member States from again requesting additional information, which may subsequently cause
further delay in resolving the case. Competent authorities thus have discretion to take such time as
they deem necessary to decide whether a request is complete for purposes of the convention, and
thus to let the two-year deadline commence. This may cause substantial delay in conducting the
unilateral relief procedure.
12.2.5 Evaluation
In this section the timeline for the unilateral relief procedure was discussed. Neither the EU
Arbitration Convention nor the Code of Conduct includes a deadline within which competent
authorities should conduct this procedure. Although the unilateral relief procedure is part of the
1467

See also Hinnekens 1992, p. 78, who concluded that the unilateral relief procedure suffers from insufficient regulation.
It may be that the review process takes several months, with the outcome that a request is well-founded but that the case cannot be
resolved unilaterally. In such circumstances, the case needs, pursuant to article 6(2) of the convention, to be referred to the mutual
agreement procedure. However, then already some (valuable) time has lapsed. If the convention were to include a deadline for the
unilateral relief procedure, the case could be referred at an earlier stage to the mutual agreement procedure and valuable time would be
saved.
1469
The sending of and the content of position papers are further discussed in section 13.6.5.
1468
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two-year deadline of the mutual agreement procedure, there is insufficient guidance available so
as to determine within what timeframe this procedure has to be conducted. The reason hereof is
that the two-year deadline only commences on the latest date of either the tax assessment or the
date of submission of all information as specified in paragraph 7.6(a) of the Code of Conduct.
However, the competent authorities may frustrate the commencement date of this deadline, by
requesting additional information under the argument that not all information is submitted.
Although paragraph 7.3(f) of the Code of Conduct sets a two-month deadline for such a request
for additional information, there is no subsequent deadline within which competent authorities
should judge whether that information is sufficient for a complete request pursuant to paragraph
7.6(a). Conclusively, competent authorities are at liberty to take their time to conduct the
unilateral relief procedure, which runs the risk of a lengthy process.1470 So the absence of a proper
time limit for the unilateral relief procedure does not contribute to an effective and swift
performance of this phase and also runs the risk of a non-uniform application of the EU
Arbitration Convention. Further, as the process is also non-transparent, uncertainty is created for
taxpayers. For these reasons the EU Arbitration Convention and the Code of Conduct do not
adhere to the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty.
12.3 Review of the request
12.3.1 Request well-founded
12.3.1.1 Provision of the EU Arbitration Convention
After the taxpayer has submitted its request, article 6(2) of the convention obliges the competent
authority to which the request was submitted to assess whether the request is considered ‘wellfounded’. This provision reads:
‘If the complaint appears to it to be well-founded and if it is not itself able to arrive at a
satisfactory solution, the competent authority shall endeavor to resolve the case by mutual
agreement with the competent authority of any other Contracting State concerned, with a view to
the elimination of double taxation on the basis of the principles set out in Article 4’. [Emphasis
added]

12.3.1.2 Work conducted by the EU JTPF
During its 2011-2015 term, the EU JTPF discussed the interpretation of the term ‘well-founded’,
while looking at when the Member States are allowed to deny requests submitted for access to the
convention. The forum also discussed whether Member States should provide for a possibility to
appeal against the decision that a request for the application of the convention does not meet the
well-founded criterion. On the first subject, forum members gave the following examples of
situations in which access to the convention’s procedures was denied on grounds that a request
was considered as not well-founded:1471 (i) a profit adjustment was not considered to cause double
taxation, (ii) adjustments in case of business-restructuring were not considered transfer pricing
adjustments, or (iii) the case did not concern an actual profit adjustment yet, but only a proposal
thereto. The EU JTPF then examined in what situations the competent authorities are allowed to
deny access to the convention.1472 Based on the available statistics on the usage of the convention,
the EU JTPF concluded that Member States rarely deny access to the convention’s procedures.1473
As regards the possible grounds for such denial, the EU JTPF cited the following grounds:1474
a) The request does not appear to be included in the convention’s scope of application;

1470
See also Groen 2002, p. 5. In fact, in practice the argument of a non-complete request is an often-used argument not to refer cases
that are pending for more than two years to the arbitration procedure.
1471
Doc. JTPF/002/2013/EN, par. B1.1-1.5.
1472
Doc. JTPF/005/2013/EN, p. 4. See on these statistics section 4.3.4.2.1.
1473
Doc. JTPF/005/2013/EN, p. 4; doc. JTPF/011/REV2/2013/EN, par. 8; doc. JTPF/003/2014/EN, par. 4.2; and doc.
JTPF/004/REV1/2014/EN, par. 1.3. See for a discussion of these statistics section 4.3.4.2.1.
1474
Ibid par. 9.
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b) One of the enterprises involved in the case is liable to a serious penalty for the adjustment
under review;1475 or
c) The Member State to which the request was submitted is from a domestic law perspective not
allowed to derogate from decisions of its judicial bodies, and the taxpayer has a priori not
waived a lodged domestic appeal.

Apart from this initial work, the EU JTPF eventually did not discuss this subject further, nor did it
agree on common criteria for when cases do not meet the well-founded criterion of article 6(2) of
the convention. Instead the forum only focused on whether taxpayers should be allowed to lodge
an appeal against a decision that the request was not well founded. In this respect, EU JTPF’s
secretariat requested input from Member States on (i) whether it is possible in their state to appeal
against the decision that a request for the application of the convention is not well-founded and (ii)
whether the Code of Conduct should include a recommendation that Member States should
provide for a possibility to appeal against a decision that a request is not well-founded.1476 On the
first question, 17 of the then 27 Member States responded.1477 Their response is as follow:
•
•

Possibility to appeal: Bulgaria, Denmark, Estonia, France, Latvia, Lithuania, Spain and in the
United Kingdom;1478 and
No possibility to appeal: Croatia, Cyprus, Finland, Greece, Ireland, Poland, the Slovak
Republic and Sweden.1479

Although Italy did not respond to the questionnaire, its reservation to paragraph 5 of the Code of
Conduct (further discussed in section 12.3.1.3 below) points out that in Italy considers that under
its domestic law it is also not possible to appeal against a competent authority’s decision that a
case is considered not well-founded.1480
As regards the need to introduce in the Code of Conduct a possibility of appeal against a denial of
access, the representative of Denmark responded that it considered its unilateral allowance of
appeal against a denial of access to the convention’s procedures as being sufficient, so no
provision should be introduced in the Code of Conduct.1481 A business representative within the
EU JTPF disagreed with this standpoint and suggested that the Code of Conduct should actually
provide for procedures to appeal to a denial of access to the convention’s procedures.1482 Further,
Italy, Poland and Sweden did not agree with introducing such a recommendation in the Code of
1475

Pursuant to article 8 of the convention Member States are allowed to deny taxpayer’s access to the convention’s procedures if they
are liable to a serious penalty. See section 12.5.
1476
Ibid par. 13. See doc. JTPF/017/2013/EN, p. 5 and doc. JTPF/003/2014/EN, par. 4.2.
1477
Austria, Belgium, the Czech Republic, Germany, Hungary, Italy, Luxembourg, Malta, the Netherlands, Portugal and Romania did
not respond to the questionnaire. Lagae and Meeus reported that in Belgium it is possible to appeal. See Lagae 1992, p. 729-730 and
Meeus 2003, p. 99. Further, Pistone reported that in Italy the taxpayer can also lodge an appeal against a denial to initiate a mutual
agreement procedure, see Pistone 2003, p. 316. In the literature it was reported that in Austria, the Czech Republic, Germany, Hungary
and the Netherlands it is also not possible to appeal. See for Austria: Hofbauer 2003, p. 51 and Loukota, H., Austria in: IFA, Cahiers
de droit fiscal International, Volume LXVIa, IFA 1981, p. 211; the Czech Republic: Hulmák & Sedmihradský 2003, p. 136; Germany:
Dehnen, P.H., Germany updates mutual agreement procedures, Tax Notes International October 2, 2006, p. 11; Hungary: Jalsovszky
2003, p. 303; and the Netherlands: Kramer, R.D., Netherlands in Cahiers de droit fiscal International, Volume LXVIa, IFA 1981, p.
338-339; Bakker 2003, par. 3; Velthuizen 2003, p. 158 and 169; Van der Klok & Elshof 2009, p. 133; and Djebali 2012, par. 5.6.2.2.
1478
See for Spain also Calderon, J.M., The taxpayer’s right to set the mutual agreement procedure in motion: the Spanish tax courts’
approach, Intertax 2001/11, p. 364-366.
1479
For Finland see also Helminen 2003, p. 188.
1480
See also doc. JTPF/001/2015/EN, p. 7. See further Pistone 2003, par. p. 316. The position of Italy appears no longer to be correct
following decisions by the Italian Supreme Court of June 19, 2015 (ref. 12759 and 12760). Both cases concerned the question whether
the Italian Ministry of Finance rightfully denied access to the EU Arbitration Convention in the case of an audit settlement between
these authorities and the taxpayer concerned and whether taxpayers subsequently have a right of appeal against such denial of access.
The Italian Supreme Court ruled that courts are competent to rule in these cases, as the judgment on whether a request is well founded
concerns the unilateral stage of the mutual agreement procedure, which falls within the scope of national law. More importantly, it also
ruled that the mere existence of an audit settlement between tax authorities and taxpayers is not a valid justification for denying
taxpayers access to the procedures under the EU Arbitration Convention. See for a discussion of the case: Beretta, G., Supreme Court
case on the denial of access to the Arbitration Convention, International Transfer Pricing Journal December 2015, p. 386-389 and
Carolis de, D., Jurisdiction of the Italian tax judge on administrative acts denying access to the Arbitration Convention on transfer
pricing: towards a dispute resolution procedure ever more independent of state control, Intertax 2016/2, p. 180-184.
1481
See also doc. JTPF/011/REV2/2013/EN, par. B.2.
1482
Doc. JTPF/001/2014/EN, p. 11-12. This business representative subsequently suggested establishing a permanent arbitration
commission to which taxpayers could lodge an appeal if they are denied access to the procedures of the EU Arbitration Convention.
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Conduct, and stated that they would make a reservation if such recommendation were to be agreed
by the EU JTPF.1483 In order to reach consensus on this subject, the EU JTPF’s secretariat
softened the tone of its proposed provision, so that Member States are only recommended to
consider introducing the possibility of appeal.1484 The forum eventually agreed with this amended
proposal, which is included in paragraph 5 Code of Conduct and is further discussed below.1485
12.3.1.3 Provision of the Code of Conduct
Paragraph 5 of the Code of Conduct includes a provision as regards the possibility of appeal
against a denial of access to the procedures of the EU Arbitration Convention. This provision
stipulates that:
‘Member States should consider providing domestic legal remedies for determining whether the
denial of access to the Arbitration Convention by their administrative bodies is justified’.
[Emphasis added]

Italy, Poland and Sweden made the following reservation to paragraph 5:
‘Italy expresses its disagreement with this possibility of challenging the position of the Competent
Authority, as this is not provided for in the Italian legislation.
Poland considers MAP a non-formalized procedure to which Polish tax procedural legislation does
not apply and therefore no possibility exists to provide legal remedies for determining whether the
denial of access to the Arbitration Convention by its administrative bodies is justified.
According to the Swedish national legislation it is not possible to appeal against denial of access to
the Arbitration Convention’.

12.3.1.4 Analysis
12.3.1.4.1 General considerations
The EU Arbitration Convention does not define when a request is to be considered wellfounded.1486 It is submitted that the absence of such a definition has a serious impact on the
convention’s functioning, as taxpayer’s access to the convention’s procedures and thus the
possibility to have double taxation eliminated is dependent on whether its request can be
considered well-founded. As it is only the competent authority to which the request for the
convention’s application was submitted that has to judge whether a request qualifies as such, it is
submitted that under the current drafting of article 6(2) of the convention Member States de facto
have a discretionary decision power to allow taxpayers access to the convention’s procedures.1487
It is submitted that under the convention, which aims, on the basis of objective criteria, to
eliminate cases of double taxation, a taxpayer’s access to the right to such elimination should not
be placed in the hands of a single entity that is party to the dispute without strict guidelines being
laid down on when cases are and are not well-founded.1488 Now that the term ‘well-founded’ is not
further defined, taxpayers are left in limbo as to whether their case will or will not be dealt with
1483

Doc. JTPF/004/REV1/2014/EN, par. 1.3 and doc. JTPF/012/REV2/2014/EN, p. 12. See also doc. JTPF/001/2015/EN, p. 7 and 14.
Doc. JTPF/009/2014/EN, par. 4.1.3.
1485
Doc. JTPF/015/2014/EN, par. 4.1.3 and doc. JTPF/004/2015/EN, par. 4.2.3.
1486
Article 6(2) of the convention refers to the term ‘complaint’. This term refers to the submission of a request for the convention’s
application. The content of this complaint is that double taxation has occurred (or is likely to occur) as a result of a (likely) profit
adjustment. As the complaint is included in the taxpayer’s request for the application of the EU Arbitration Convention, this work uses
the term ‘request’.
1487
See also Hieltjes 1997, par. 2.5. See, as to the mutual agreement procedure in general, also Pinson 1981, p. 307; Velthuizen 2002,
par. 2; Bassler 2003, p. 241; Helminen 2003, p. 188; Schnorberger 2007, p. 111; Coombes 2008, p. 15; and Devillet, C., The text and
the commentary on article 25 – round-up of the changes and their significance, Bulletin for International Taxation November 2012, p.
613. See specific for the EU Arbitration Convention: Martín Jiménez 1999, p. 200; Beretta 2015, p. 388 and De Carolis 2016, p. 182.
In Hinnekens’ view Member States apparently desired this discretionary decision power to be included in the convention, as it was not
in the proposed Arbitration Directive. See Hinnekens 1991/11, p. 303. Contra, Hinnekens 1993, p. 26-27, who concluded that the
competent authority generally may not refuse to refer a case to the mutual agreement procedure. It is submitted that this appears a little
far-fetched as the drafters of the convention stayed close to the mutual agreement procedure under the OECD Model Convention. This
is why the well-founded criterion was incorporated in article 6(2) of the EU Arbitration Convention.
1488
The OECD, in its public discussion draft on action item 14 of the BEPS project raised similar concerns and stressed that an
unilateral discretion to assess whether a taxpayer’s request is justified raises legitimate issues as to the bilateral nature of treaty
application and interpretation. See OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more
effective, Paris, December 18, 2014, par. 30.
1484
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under the convention. More importantly, it may provide Member States with an incentive not to
entertain the procedures of the convention for (in their view) displeasing cases, even though those
cases are, pursuant articles 1(1) and 6(1) of the convention, eligible for these procedures.1489 But
even if Member States are of good will, there is still a risk of a non-uniform application of the
convention, as Member States may use different criteria to assess whether a case can be
considered well-founded. It may, however, be argued that the non-definition of the term ‘wellfounded’ is not problematic as, pursuant to article 3(2) of the convention, this term is then to be
interpreted according to the meaning it has under the applicable double tax convention between
the Member States. As is the case with most other non-defined terms in the EU Arbitration
Convention, double tax conventions between Member States do not define the term ‘wellfounded’ either. The risk of diverging interpretations is thus still apparent. For that reason, there is
a need to provide clarity on how the term ‘well-founded’ should be interpreted. This section
includes an analysis on this matter, and discusses the work performed by the EU JTPF and the
guidance included in the Code of Conduct (if any).
12.3.1.4.2 Clarification of the term ‘well-founded’
Already in 1996 the Confédération Fiscale Européenne questioned how to interpret the term ‘wellfounded’.1490 Article 25(2) of the OECD Model Convention includes a similar term, namely
‘justified’, but that convention too fails to define this term or provide for a clarification of how to
interpret this term.1491 In this respect, paragraph 27 of the Commentary to article 25 of the OECD
Model Convention only states that the assessment of whether a case is justified should not be
lightly made, and the circumstances for rejecting a request should be included in the convention
itself. To this paragraph 34 of that Commentary adds that the request should not be rejected
without good reason.1492 This still leaves the question how the term ‘well-founded’ should be
interpreted unanswered. The unilateral policy of Belgium, Italy, the Netherlands and Spain
provide some guidance on this matter in the following four situations:1493
a) One of the associated enterprises in the transaction for which a profit adjustment was imposed
is not resident of a Member State (Belgium);
b) The grounds upon which the request is submitted is not included in the convention’s scope of
application (the request has no relation with the tax principles of article 4 of the convention or
a corresponding provision in a state’s domestic legislation (Belgium/Italy/the
Netherlands/Spain);
c) The request was not filed within the three-year deadline (the Netherlands/Spain); or
d) The taxpayer is liable to a serious penalty (the Netherlands).1494
1489

See for double tax conventions in general also Skaar, A.A., The legal nature of mutual agreements under tax treaties, Tax Notes
International December 21, 1992, p. 1448.
1490
Confédération Fiscale Européenne 1996, p. 66.
1491
As observed in section 2.3.1, the drafters of the EU Arbitration Convention stayed close to the mutual agreement procedure under
the OECD Model Convention. It is therefore unclear why they used the term ‘well-founded’ instead and did not properly copy article
25(2) of the OECD Model Convention, particularly since the 1978 Netherland’s proposal for a multilateral arbitration convention also
referred to the term ‘justified’. See Council Note R/856/78 (FI 213) of April 13, 1978. Whatever the reason may be, it is submitted that
the term ‘justified’ does not materially deviate from the term ‘well-founded’, as both aim to clarify whether a request for the specific
dispute resolution procedure has merit in that there is taxation not in accordance with the convention’s provisions. For the EU
Arbitration Convention this concerns the question whether there is a non-compliance with the tax principles of article 4. See also doc.
JTPF/015/2010/EN, par. 36 for a similar position.
1492
See further paragraph 96 and 116 of the OECD’s report Transfer pricing, corresponding adjustments and the mutual agreement
procedure of November 24, 1982; paragraph 3.2.4 of the OECD’s Manual on effective mutual agreement procedures of February 2007.
An example of such a good reason could be that the case is considered abusive (improper use of the convention). However, paragraph
26 of the Commentary to article of the 25 OECD Model Convention clearly stipulates that if a taxpayer is taxed pursuant to a states’
domestic anti-avoidance legislation, this should not be a reason to deny access to the mutual agreement procedure. If states wish to
exclude the mutual agreement procedure for cases in which domestic legislation is infringed, this should be made clear in the relevant
double tax convention.
1493
Belgium’s Arbitration Circular (AFZ/INTERN/IB/98-0170) of July 7, 2000, par. VI.B.5; Italy’s regulation of June 5, 2012, par.
5.2; Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 2.1 and 4.2.1; and Spain’s Real
Decreto (1794-2008) of November 18, 2008, chapter 1, section 1, article 26.
1494
Member States are, pursuant to article 8 of the EU Arbitration Convention, allowed not to apply the convention’s procedures if the
taxpayer and/or its associated enterprise is liable to a serious penalty. In practice such refusal of application will most probably
coincide with the review of the request, because it would be illogical to judge a request well-founded, but subsequently refuse the
application of the convention’s procedures by invoking article 8 of the convention. Section 12.5 further discusses the working sphere of
this article.
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If articles 1(1), 6(1) and 8(1) of the EU Arbitration Convention are analyzed, it is submitted that
these four circumstances constitute the sole grounds upon which competent authorities may judge
a request as not well-founded and connected therewith deny for a case access to the convention’s
procedures.1495 Any other grounds for refusal are not allowed under the convention.1496 Hence
although the absence of a definition of the term ‘well-founded’ provides in practice Member States
discretion to interpret and apply this term, from a strict legal perspective there is no such
discretion, as any restriction in the application of the convention has to be provided for in the
convention itself. Only for those cases in which it is perfectly clear that they do not fall in the
scope of application of the convention, may Member States rightfully refuse the convention’s
application. This view is also taken in the literature.1497 According to Schelpe, the term ‘wellfounded’ should be considered as a filter for manifestly unfounded requests.1498 Joseph added that
the principal objective of the EU Arbitration Convention makes it inconceivable that no lesser
standard than a strict interpretation of this term should be applied. 1499 Djebali, however,
questioned this strict interpretation of the term ‘well-founded’, arguing that the convention does
not provide taxpayers with security as to their access to the convention’s procedures, as Member
States are at liberty to allow or deny a taxpayer’s access. Djebali referred to parliamentary
proceedings in the Netherlands on the implementation of the convention, in which the Netherlands
government mentioned that article 6 was modeled after article 25 of the OECD Model
Convention. Based on this, Djebali concluded that as regards the judgment of the request on its
well-founded merits the Commentary to article 25 of the OECD Model Convention also applies to
the EU Arbitration Convention.1500 It is submitted, however, that this interpretation of the term
‘well-founded’ is incorrect. The principal objective of the EU Arbitration Convention is to
eliminate double taxation arising from the adjustment of profits of associated enterprises. If a
Member State imposes such profit adjustments, the situation may occur that on a consolidated
level the taxation of the associated enterprises concerned in the transactions for which a profit
adjustment was imposed is no longer in line with the tax principles of article 4 of the EU
Arbitration Convention. Pursuant to article 1(1) of that convention a case is as of that moment
eligible under the convention’s procedures. It is submitted that the competent authority to which
the request was submitted should thus not reject a taxpayer’s request hereto for any reasons other
than the grounds to be found in the convention itself. So Member States should strictly interpret
the term ‘well-founded’. There is no room for a subjective interpretation by Member States of
whether double taxation has occurred. As correctly argued by Van Raad, the term ‘well-founded’
is not about the correctness of the arguments in the request filed, but whether or not the principles
of article 4 of the EU Arbitration Convention are no longer observed as a result of the profit
1495
See for an explicit confirmation of situation a) also paragraph 7.3(g)(i) of the Code of Conduct. An example of such situation is a
discussion on whether or not a permanent establishment is in existence. Although such dispute is de facto always about the amount of
profits to be attributed to such permanent establishment, the dispute itself is not included in the scope of application of the EU
Arbitration Convention. See for a discussion hereof section 9.6 and 10.5.3.
1496
For example, as already discussed in section 11.3.4.4.1.3, an incomplete request is no reason to conclude that a request is not timely
submitted, if the request is completed after the three-year deadline for submission has expired. This therefore may not constitute a
ground to deny a taxpayer access to the convention’s procedures. Another example of a non-allowance for denial is the situation in
which a Member State is not allowed to derogate from decisions of its judicial bodies. This is, pursuant to article 7(3) of the EU
Arbitration Convention, a ground not to refer a case to the arbitration procedure or not to proceed with the mutual agreement
procedure, but it may not be used as a ground to judge a request as not well-founded. Also the fact that there is no actual profit
adjustment yet is not a ground to judge a request not well-founded, as article 6(1) of the EU Arbitration Convention does not require an
actual adjustment (see section 10.2.4)).
1497
For example, Hinnekens argued that Member States do not have an unlimited discretion in assessing whether a request is wellfounded, as this would conflict with this principal objective and may have as a consequence that taxpayers do not get a fair chance to
have double taxation eliminated. See Hinnekens 1992, p. 96-97; 1993, par. B; 1996/3, p. 286-287; and 1998/4, p. 255. Ibid Meeus
2003, p. 117, who also stressed that Member States’ discretion is limited and that the well-founded requirement should therefore not
function as an easy escape route so as not to apply the EU Arbitration Convention. Schelpe added that the review of whether a request
is well-founded solely concerns a preliminary assessment, whereby the competent authority does not have a unilateral and uncontrolled
discretion, see Schelpe 1995, p. 74. See further Van Der Lande 1997, par. 6.1.4; Lahodny-Karner 1997, p. 198; Martín Jiménez 1999,
p. 200; and Noiret Silveira da Cunha 2003, p. 412. The latter argued that the well-founded requirement should be strictly interpreted so
that the initiation of the convention’s procedures is not subject to the competent authority’s discretion, as this would put the
convention’s effectiveness in peril. Only in manifestly unfounded submissions could a request not be considered well-founded, and
such consideration should not be abusive or arbitrary.
1498
Schelpe 1995, p. 74. See also Farmer & Lyal 1994, p. 306; Rodriguez 2003, par. 50; and Terra & Wattel 2008, p. 282.
1499
Joseph 2003, p. 90, who also stated that a refusal to initiate the mutual agreement procedure under the EU Arbitration Convention
may solely be based on grounds that relate to the convention itself.
1500
Djebali 2012, par. 6.2.2.2.1.
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adjustment.1501 In other words, it only concerns an assessment whether the profits following the
adjustment are (likely to be) included in the taxpayer’s profit, and are also (likely to be) included
in the profit of the associated enterprise with whom the transaction under review was conducted. It
clearly does not concern an assessment whether the adjustment itself is justified or an assessment
on the correct application of the tax principles of the EU Arbitration Convention.1502
To summarize, the term ‘well-founded’ used in article 6(2) of the convention does not provide
Member States with wide discretion to interpret this term, but only discretion to judge whether the
request is actually well-founded. The interpretation of this term should be clarified according to
the text of the EU Arbitration Convention itself in light of the convention’s principal objective. A
wide discretion for Member States would clearly conflict with the convention’s principal
objective, as Member States would then be at liberty to decide which cases are and are not dealt
with under the convention. Needless to say that in such situation the convention’s effectiveness
would be nullified. Further, the fact that article 6(2) of the convention includes similar wording to
article 25(2) of the OECD Model Convention may lead to the conclusion that its annexed
Commentary may be useful for interpreting the term ‘well-founded’, but, although Djebali argues
to the contrary, that does not make the Commentary itself directly applicable to the EU Arbitration
Convention.
12.3.2.4.3 Possibility of appeal against a judgment of a request not well-founded
Paragraph 5 of the Code of Conduct stipulates that Member States should consider providing
domestic legal remedies to rule on whether a decision to deny taxpayers access to the procedures
of the EU Arbitration Convention is justified. In other words, Member States should consider
introducing an appeal procedure to review such judgment. So far, only in eight Member States is it
possible to appeal against a decision that a request for the application of the convention is not
well-founded. It is submitted that this is not a subject to be dealt with in the Code of Conduct. The
Code of Conduct deals with the application and interpretation of the convention, it is not intended
to prescribe how Member States should shape and apply their domestic legislation. In other words,
only if the EU Arbitration Convention itself were to include such a right of appeal (quod non),
ought the Code of Conduct to include a provision on this point. Apart from that, it can also be
questioned whether such a right of appeal is actually necessary.1503 Paragraph 5 of the Code of
Conduct focuses on the process after a competent authority has judged a request to be not wellfounded. The focus, however, should be on providing common criteria to judge when a case is
considered well-founded instead. If common criteria were introduced in the convention itself
when cases are (or are not) well-founded, this would already allow taxpayers to lodge an appeal
against a negative decision insofar as it was not based on the common criteria; such decision could
possibly infringe the convention’s provisions. Paragraph 5 of the Code of Conduct would
subsequently become redundant. Apart from that, the effectiveness of paragraph 5 can also be
questioned, as it only obliges Member States to consider introducing an appeals procedure. More
importantly, the provision does not include criteria when cases are considered well-founded. So
even if all Member States were to introduce appeals procedures to rule on whether a denial of
access is justified, then it is thus still likely that these courts would interpret the term ‘wellfounded’ differently. As in the current situation, introducing an appeals procedure does not
diminish the risk of a non-uniform application of the convention.1504
1501

Van Raad 1998, p. 8. See also OECD, Improving the process for resolving international tax disputes, July 27, 2004, par. 82.
Support for this position can also be found in the Belgium’s Arbitration Circular. According to this Circular, the term ‘wellfounded’ was included in the EU Arbitration Convention so as to filter those cases that should not be addressed under the convention’s
procedures, i.e. secondary adjustments, transactions with associated enterprises that are not resident in a Member State, or profit
adjustments that do not relate to the arm’s length principle. In other words, situations in which it is perfectly clear that the EU
Arbitration Convention does not cover these cases. See Belgium’s Arbitration Circular (AFZ/INTERN/IB/98-0170), of July 7, 2000,
par. VI.B.5. See further Van Honsté 2000, p. 4 and Cauwenberg & Van Honsté 2001, p. 146.
1503
Opposite Van Vlem et al 2014, p. 233, who consider such inclusion necessary. They suggested establishing a permanent arbitration
commission to which taxpayers can lodge an appeal in case they were denied access to the procedures of the EU Arbitration
Convention.
1504
See also Hinnekens 1996/3, p. 286-287, who argued that the taxpayer may initiate a domestic appeal procedure, but as the
competent authorities have discretion, domestic courts cannot force Member States to initiate the mutual agreement procedure. This is,
however, different in the eight Member States that have an appeals procedure in place.
1502
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12.3.1.5 Evaluation
The first material step reviewing a request for the application of the EU Arbitration Convention is
that the competent authority of receipt judges whether the request meets the well-founded
criterion of article 6(2) of the convention, but that provision fails to define the term ‘wellfounded’. This term is also not defined in the Code of Conduct. Based on the analysis in this
section, it is concluded that the absence of a definition negatively affects the functioning of the
convention, as competent authorities de facto – not de jure – have a discretionary power to assess
for each request whether it meets the well-founded criterion. This runs the risk of a non-uniform
application of the convention and moreover provides for a non-transparent process.1505 If the
convention’s principal objective is taken into account, then from a legal perspective a request may
only be judged not well founded on objective grounds to be found in the convention, and not on
Member State’s subjective interpretation of the request and its underlying facts and circumstances.
These objective grounds are:
a) The case is not included in the convention’s scope of application (the grounds upon which the
request is submitted have no relation with tax principles of article 4 of the EU Arbitration
Convention or a corresponding domestic legislative provision);
b) One of the associated enterprises concerned in the case is not a resident of a Member State;
c) The request for the application of the EU Arbitration Convention was not submitted within the
three-year deadline; and
d) One or both of the associated enterprises concerned are liable to a serious penalty.

Despite the analysis that the term ‘well-founded’ is to be interpreted strictly and that grounds for
denying access to the convention’s procedures are only to be found in the convention’s provisions,
taxpayers have no guarantee that a request will judged as not well-founded only on those
grounds. 1506 Article 6(2) of the convention does not adhere to the principles of clarity and
simplicity, transparency, legal justice, legal equality and legal certainty. In it is that regard also
concluded that paragraph 5 of the Code of Conduct does not provide for a satisfactory solution, as
it only recommends Member States to consider providing domestic legal remedies so as to
determine whether a denial of access to the EU Arbitration Convention by the competent
authorities is justified. It is concluded that this provision has little effect and even if all Member
States were to follow the recommendation, their courts still would have no criteria for interpreting
the term ‘well-founded’. In other words, their unilateral interpretation does not diminish the risk of
a non-uniform application of the EU Arbitration Convention.
12.3.2 Possibility of a satisfactory solution
12.3.2.1 Provision of the EU Arbitration Convention
Article 6(2) of the convention stipulates that in case the competent authority to which the request
was submitted judges the request well-founded, it should then assess whether it is able to arrive at
a satisfactory solution so as to eliminate double taxation which has occurred or is likely to occur
for the specific case. 1507 The EU Arbitration Convention does define the term ‘satisfactory
solution’.
12.3.2.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.

1505

Van Herksen and Fraser 2009, p. 160 argued that as in transfer pricing large amounts of revenue are at stake, Member States are
hesitant to refer cases to the arbitration procedure, and for these cases the competent authorities judge requests for the convention’s
application to be not well-founded.
1506
See also Wolfswinkel 1990, par. 3.3.
1507
Article 2 of the proposed Arbitration Directive provided for a similar obligation. However, the wording used in that provision (‘if
neither of the tax authorities is able on its own to arrive at a satisfactory solution of the problem presented to it’) points out that both
Member States involved had to make the assessment. This, however, was not the intention of the Commission, as the Addendum to the
proposed Arbitration Directive stipulates that: ‘the authority to which a case is presented has first of all to try on its own to find a
satisfactory solution’.
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12.3.2.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
12.3.2.4 Analysis
After the competent authority, to which the request for the application of the convention was
submitted, has judged this request as well-founded, it is then obliged to consider whether it is
itself able to arrive at a satisfactory solution. Note that article 6(2) of the convention does not
actually obliges competent authorities to arrive at such a solution, but only to consider whether
they are able to do so.1508 The reason for including this step is to assess whether double taxation
can be eliminated (or avoided) at a unilateral level. If so, there is then no need to refer the case to
the mutual agreement procedure. It is submitted that this process is a necessary and useful means
to deal with the case quickly and eliminate double taxation at the earliest stage possible, without
getting tangled in a long and also unnecessary mutual agreement procedure. Nevertheless, like the
term ‘well-founded’, the EU Arbitration Convention does not define the term ‘satisfactory
solution’. So in that regard the question arises what constitutes a satisfactory solution. In the
literature not all authors shared an unequivocal interpretation of this term. For example, Van der
Lande questioned whether the term should be understood as meaning anything other than the
elimination (or relief) of double taxation, such as a financial compensation. Further, Van Raad
believes that this term probably concerns an assessment of the correctness of the profit adjustment
imposed, so the competent authority to which the request was submitted is able to review the
correctness of the adjustment and subsequently is provided the opportunity to either undo this
adjustment or to agree with the taxpayer on a compromise.1509 Hinnekens took a slightly different
position and observed that at this unilateral stage, the satisfactory solution can relate to any aspect
of a taxpayer’s taxable profit (for example a less restrictive approach of non-deductible interest
expenses), as long as it conforms to the tax principles of the EU Arbitration Convention.1510 It is
submitted that for assessing which of these positions are correct, or to put it differently how to
interpret the term ‘satisfactory solution’, it must first be determined to whom the solution should
be satisfactory. Only once this is clarified, can what constitutes a satisfactory solution be
decided. 1511 Hinnekens advocated that the solution must be satisfactory to the taxpayer, its
associated enterprise and the competent authority that proposed the solution.1512 It is submitted
that although this is the most desirable outcome, the convention does not stipulate that the
associated enterprise or the competent authorities should judge whether the solution is
satisfactory, but the grade of satisfaction must be objectivized. In other words, the presented
solution (if any) should thus not necessarily be satisfactory to one of the stakeholders in the case,
but should adhere to the convention’s principal objective: elimination of double taxation on the
basis of the tax principles of article 4 EU Arbitration Convention. This is to be considered as the
sole possible satisfactory solution in light of the convention.1513 The actual grade of satisfaction
depends on which competent authority reviews the request submitted by the taxpayer. There are
two possible options:
a) At the level of the Member State that (intends to) imposed a profit adjustment: the profit
adjustment is reversed at the level of the enterprise or permanent establishment concerned; or
b) At the level of the Member State in which the associated enterprise head office is resident:
providing for a corresponding adjustment (associated enterprise) or higher amount of relief of
double taxation (head office) equal to the amount of the primary adjustment.

1508

See also Hinnekens 1992, p. 95.
Van Raad 1998, p. 7-8.
1510
Hinnekens 1992, p. 95, who added that in later stages of the convention’s procedures, being a bilateral multilateral stages, the
solution explicitly must eliminate double taxation on the basis of the tax principles laid down in article 4 of the convention. Hinnekens,
however, appears to have altered his position at a later stage, namely in that the satisfactory solution must also adhere to the tax
principles laid down in article 4 of the convention, see Hinnekens 1998/4, p. 255.
1511
The situation may for example occur that a Member State comes up with a solution that is in its view satisfactory, however, not in
the taxpayer’s view, as the solution only partially eliminates double taxation.
1512
Hinnekens 1992, p. 96, 1996/3, p. 292 and 1998/4, p. 255. See also Meeus 2003, p. 117.
1513
Ibid Meeus.
1509
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Other solutions than those mentioned above cannot be considered as providing for a satisfactory
solution under the convention.1514 It, however, is submitted that this has not been sufficiently
reflected either in the convention itself or in the Code of Conduct. What can be considered as a
satisfactory solution remains, with the current drafting of the convention subject to the relevant
Member State’s interpretation of this term. The taxpayer has thus no option to object to this
proposed ‘satisfactory solution’ other than rejecting it and subsequently initiating a court
procedure so as to undo the profit adjustment or enforce a corresponding adjustment. Like the
situation where the competent authority should assess whether the request is well-founded, the
balance for this situation has shifted in favor of the Member States. A simple solution (which
costs little to nothing to the competent authority) can be presented as the satisfactory solution,
without being of any real benefit to the taxpayer. Such solution would deprive the taxpayer of the
possibility to have the double taxation eliminated under the convention.
12.3.2.5 Evaluation
This section looked at what constitutes a satisfactory solution. The competent authorities, after
judging a request on well-founded, should assess whether they are able to solve the case
unilaterally by providing a satisfactory solution. The assessment whether on a unilateral basis
double taxation can be eliminated is a useful and necessary process of the EU Arbitration
Convention, because if such a unilateral solution is possible, double taxation can be eliminated to
the quickest extent possible. This may provide a more efficient and effective dispute resolution
procedure. The analysis in this section demonstrates that the grade of satisfaction should be
objectivized: to eliminate double taxation on the basis of the tax principles of the convention. This
is by reversing an imposed profit adjustment or granting a corresponding adjustment (or providing
for relief of taxation) to an amount equal to the profit adjustment imposed. If these options are
considered impossible by the competent authority that has to make this assessment, the case
should be referred to the mutual agreement procedure. Nevertheless, article 6(2) of the convention
does not include a definition of the term ‘satisfactory solution’. Consequently, what constitutes a
satisfactory solution is, in the current drafting of article 6(2), not objectivized, but instead is
subject to the involved Member State’s subjective interpretation. Van der Lande has correctly
argued that because the convention lacks a definition of this term, the unilateral relief procedure is
an imperfect element in the convention. 1515 Indeed, the absence of a definition harms the
taxpayer’s position, creates uncertainties, provides for a non-transparent process, and also does
not contribute to a uniform and effective application of the EU Arbitration Convention. It is for
that reason that, as regards the term ‘satisfactory solution’, article 6(2) does not adhere to the
principles of clarity and simplicity, transparency, legal justice, legal equality and legal certainty.
12.4 Proceedings during the unilateral relief procedure
12.4.1 Provision of the EU Arbitration Convention
The convention does not include a provision regarding the procedural steps to be followed in
judging whether the submitted request is well-founded and whether a unilateral satisfactory
solution is possible. In other words, the convention does not include procedural rules to be applied
when conducting the unilateral relief procedure.
12.4.2 Work conducted by the EU JTPF
During its 2002-2004 term, the EU JTPF developed procedural rules to be followed by Member
States when judging whether conducting the unilateral relief procedure. These rules cover the
following situations:
1514
That these options are the only possible options can also be deduced from the viewpoints of inter alia the OECD, the UN and the
unilateral policy of Denmark, France and the United Kingdom. See paragraph 32 of the Commentary to article 25 of the OECD model
Convention; paragraph 3.1 and Annex III of the OECD’s Manual on effective mutual agreement procedures of February 2007;
paragraph 128 of the UN’s Guide to the mutual agreement procedure; Denmark’s regulation of January 24, 2013, par. C.F.8.2.2.25.3;
France’s regulation (BOI-INT-DG-20-30-10) of December 2, 2015, par. 410; and UK’s Statement of Practice (SP 1/11) of January 30,
2012, par. 15. See for similar positions in the literature, Hieltjes 1997, par. 2.1; Züger 2002, p. 343; Meeus 2003, p. 98; Steichen 2003,
p. 375; and Dahlberg 2003, p. 456.
1515
Van der Lande 1997, par. 6.1.5.
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a) The competent authority to which the request was submitted considers the request not wellfounded;
b) The competent authority to which the request was submitted considers the request wellfounded, but is itself not able to arrive at a satisfactory solution; or
c) The competent authority to which the request was submitted considers the request wellfounded and is subsequently able to arrive at a satisfactory solution.

The procedural rules for these steps are included in paragraphs 7.3(f)-(g) Code of Conduct and are
discussed below. Further, during its 2011-2015 term the EU JTPF also discussed whether
competent authorities should inform each other if a request is judged to be not well-founded and,
if so, whether these competent authorities should reach a common position on whether such a
judgment is justified. In this respect, EU JTPF’s secretariat suggested – for reasons of
transparency and fairness – introducing a recommendation into Code of Conduct stipulating that
the competent authorities should inform each when they judged a request not to be well-founded,
stating their reasoning as to why such judgment had been made. Subsequently the competent
authorities involved should exchange their views so as to try to reach a common position on
whether such judgment was justified.1516 Not all the Member States’ representatives within the
forum welcomed this suggestion,1517 suggesting that such a recommendation should not entail
competent authorities having to endeavor to reach a mutual agreement on whether a denial of
access was justified, but only that they should exchange their views and strive as far as possible to
reach a common position.1518 After extensive discussions, these suggestions were accepted and
incorporated in the proposed recommendation.1519 This recommendation is included in paragraph
7.3(e) of the Code of Conduct and is further discussed below.
12.4.3 Provision of the Code of Conduct
Paragraph 7.3(g)(i) of the Code of Conduct states what route is to be followed if a competent
authority (initially) judges the request to be not well-founded. This paragraph stipulates that:
‘If the competent authority does not believe that profits of the taxpayer are included, or are likely to
be included, in the profits of an enterprise of another Member State, it will inform the taxpayer of
its doubts and invite it to make any further comments’. [Emphasis added]

Further, where a request is judged to be not well-founded, paragraph 7.3(e) of the Code of
Conduct provides for rules for the communication of this judgment to the other competent
authority(ies) involved and further proceedings thereafter. This paragraph reads:
‘A competent authority should inform the other competent authority(ies) when access to the
Arbitration Convention is denied and provide them with the reasons for the denial. The competent
authorities involved should exchange their views so as to try, where possible, to reach a common
position on whether the denial of access to the Arbitration Convention is justified’. [Emphasis
added]

Paragraph 7.3(g)(ii) of the Code of Conduct deals with the situation where a competent authority
judges the request to be well founded and it is able to provide a satisfactory solution. Pursuant to
this paragraph:
‘If the request appears to the competent authority to be well-founded and it can itself arrive at a
satisfactory solution, it will inform the enterprise accordingly and make as quickly as possible
such adjustments or allow such relief as is justified’. [Emphasis added]
1516

Doc. JTPF/002/2015.EN, par. 1.3.
See doc. JTPF/009/2014, par. 4.1.3. Initially, five Member States’ representatives objected to the inclusion of such provision in the
Code of Conduct. From other documents it can be deduced that Germany, Italy and Spain were in this group. The other two Member
States are unknown. Eventually, all these objections were withdrawn, see doc. JTPF/004/REV1/2014/EN, par. 1.3; doc.
JTPF/015/2014/EN, par. 4.1.3; doc. JTPF/001/2015/EN, p. 2; and doc. JTPF/004/2015/EN, par. 4.1.3.
1518
See doc. JTPF/015/2014/EN, par. 4.1.3.
1519
Ibid and doc. JTPF/004/2015/EN, par. 4.1.3.
1517
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If, however, the competent authority is not able to provide a satisfactory solution, paragraph
7.3(g)(iii) of the Code of Conduct provides that:
‘If the request appears to the competent authority to be well-founded but it is not itself able to
arrive at a satisfactory solution, it will inform the taxpayer that it will endeavor to resolve the case
by mutual agreement with the competent authority of any other Member State concerned’.
[Emphasis added]

Finally, paragraph 7.3(h) of the Code of Conduct stipulates how competent authorities should
proceed when a case is referred to the mutual agreement procedure under the convention. This
paragraph stipulates that:
‘If a competent authority considers a case to be well-founded, it should initiate a mutual agreement
procedure by informing the competent authority(ies) of the other Member State(s) of its decision
and attach a copy of the information as specified under point 7.6(a) of this Code of Conduct. At
the same time it will inform the person invoking the EU Arbitration Convention that it has initiated
the mutual agreement procedure (…).’ The competent authority initiating the mutual agreement
procedure will also inform — on the basis of information available to it — the competent
authority(ies) of the other Member State(s) and the person making the request whether the case
was presented within the time limits provided for in Article 6(1) of the Arbitration Convention
and of the starting point for the two-year period of Article 7(1) of the Arbitration Convention’.
[Emphasis added]

12.4.4 Analysis
12.4.4.1 General considerations
Paragraphs 7.3(e)-(g) of the Code of Conduct set out procedural rules to be followed by competent
authorities when conducting the unilateral relief procedure under the convention. As discussed in
section 12.4.2, there are three possible outcomes of this procedure: (i) the request is judged not
well-founded, (ii) the request is judged well-founded and a unilateral solution is possible, or (ii)
the request is judged well-founded and an unilateral solution is not possible. All three options are
discussed below.
12.4.4.2 Request is judged not well-founded
If the Member State to which the request was submitted does not consider the request to be wellfounded, it must, pursuant to paragraph 7.3(g)(i) of the Code of Conduct, inform the taxpayer of
its doubts and invite him to make further comments. The taxpayer’s comments may alter the
position of the competent authority; if so the latter has to review whether it is itself able to provide
a satisfactory solution. This situation is further discussed in section 12.4.4.3 below. If, however,
the taxpayer’s comment does not alter the competent authority’s position, the unilateral relief
procedure ends, and the taxpayer has no access to the mutual agreement procedure under the
convention.1520 However, as seen in section 12.3.1.4, the grounds for judging a request not wellfounded are limited. 1521 It is submitted that paragraph 7.3(g)(i) of the Code of Conduct is
ambiguous on the process to be followed once a taxpayer has submitted its comments. Hence the
provision fails to provide for any further procedural rules or for a deadline for a decision on
whether the request is well-founded. This leads to uncertainty as to if and when a case is (or is
not) allowed access to the procedures of the convention. In addition, the absence of guidance does
not provide for a quick elimination of double taxation and also runs the risk of diverging practices
amongst Member States.
1520

Therefore, if the Member State arrives at the final conclusion that the request is not ‘well-founded’, the taxpayer is only left with
the possibility to have the double taxation eliminated via available domestic procedures. As will be discussed in section 16.2, this
option is less desirable, because in that situation the sole possibility to have double taxation eliminated is that the profit adjustment is
reversed, which in a court procedure has a 50/50 likelihood of success. The jurisdiction of a court is limited to a single Member State,
so the court can only rule whether the profit adjustment is justified or not.
1521
This only concerns the situation that (i) the Member State believes the profit adjustment has no relation with the tax principles of
article 4 of the convention, (ii) the request was not timely submitted, (iii) the request was not submitted by a resident in a contracting
state to which the convention applies or (iv) the associated enterprises concerned are liable to a serious penalty as specified in article
8(1) of the convention.
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In addition to a provision on informing a taxpayer on the (initial) judgment on whether a request
meets the well-founded criterion, the Code of Conduct includes in paragraph 7.3(e) a provision on
informing the other involved competent authority(ies) of a judgment that a request for the
application of the convention does not meet this criterion. This paragraph stipulates that the
competent authority that made this judgment must inform all other competent authorities involved
of its view, giving its reasons underlying this judgment. A close reading of paragraph 7.3(e) of the
Code of Conduct, however, shows that it not only considers the situation in which a request is
judged to be not well-founded, but all situations in which access to the convention’s procedures is
denied. Article 7.3(e) therefore also covers those situations in which access to the convention’s
procedures is denied because the penalty clause of article 8 of the convention (discussed in section
12.5 below) is invoked, or if a request is considered as not timely submitted. It is submitted that
this broad scope of application is correct, as also in that situation a taxpayer may effectively be
denied access to the convention’s procedures. Following this notification, the competent
authorities involved are obliged to share their views on the judgment made and strive (but are not
obliged), as far as is possible, to reach a common position on whether the denial of access is
justified. The EU JTPF’s secretariat has rightly considered that introducing such review process
(in essence) has improved the transparency of the unilateral relief procedure and may also provide
for legal justice if a competent authority incorrectly or on unjustified grounds judges a case to be
not well-founded. However, this transparency is only between the competent authorities involved
and does not apply to other stakeholders in the process (i.e. the taxpayer that submitted the
request). Further, as its effects are minimal, it is submitted that the solution provided for in
paragraph 7.3(e) of the Code of Conduct does not work satisfactorily. The reasons why its effects
are minimal are:
• The provision places only a very light obligation on competent authorities to strive to reach a
common position on whether a denial of access is justified, but does not oblige them to reach an
agreement. So if a competent authority judges a request to be not well-founded, it is unlikely
that it will alter its view after a consultation with the other competent authority(ies) involved in
the case under review. In that situation the taxpayer still has no access to the convention’s
procedures; and
• The provision does not set a deadline within which the competent authorities involved should
strive to reach a common position. This does not contribute to an efficiently running unilateral
relief procedure and may leave taxpayers in uncertainty as to whether their case will be indeed
dealt with under the EU Arbitration Convention.

In sum, the effect of paragraph 7.3(e) of the Code of Conduct is limited and does not speed up
proceedings during the unilateral relief procedure. However, it must not be forgotten that the
unilateral relief procedure is, pursuant to article 6(2) of the convention, only undertaken by the
competent authority to which the request for the convention’s application is submitted.1522 In that
constellation a consultation procedure is the sole possibility. Nevertheless, it can be questioned
whether exchanging views and a consultation procedure is the best system for improving
proceedings under the convention. As discussed in section 11.3.1.4.2, it would be more effective
and logical to clarify in the convention on what grounds a competent authority is allowed to deny
the taxpayer access to the convention’s procedures. If such denial is not based on these criteria,
this would constitute an infringement of the convention’s provisions, which can be appealed in
front of domestic courts. If such a system were be introduced there would be no need any more to
maintain a review and consultation procedure.
12.4.4.3 Request is considered well-founded and a satisfactory solution is possible
If a Member State judges a request to be well-founded and is able to arrive at a satisfactory
solution, it is obliged, pursuant to paragraph 7.3(g)(ii) of the Code of Conduct, to:

1522
See also Züger 1998, p. 165. See for the mutual agreement procedure in general also paragraph 7 and 31 of the Commentary to
article 25 of the OECD Model Convention; OECD’s MEMAP, par. 3.1; and Italy’s regulation of June 5, 2012, par. 4.2.8. See for views
in the literature inter alia Lagae 1992, p. 727; Hieltjes 1997, par. 2.1; and Bricker 1998, p. 100.
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a) Inform the taxpayer of the outcome of the review process (i.e. a well-founded request and a
satisfactory solution); and
b) Make the necessary adjustment or to provide for relief as quickly as possible.

As regards a), it is submitted that paragraph 7.3(g)(ii) does not oblige competent authorities to
notify the other competent authorities involved of this outcome. It would have been logical to
require them to do this, given that those competent authorities were, pursuant to paragraph 7.3(e)
of the Code of Conduct, notified that a request was submitted. This is, however, not reflected in
the Code of Conduct. As regards b), paragraph 7.3(g)(ii) does not mention within what timeframe
the Member State should assess whether it is itself able to arrive at a satisfactory solution.
Additionally, paragraph 7.3(g)(ii) of the Code of Conduct only mentions that this should be ‘as
quickly as possible’, but fails to clarify what should be understood hereunder. It is striking that as
taxpayers cannot enforce the implementation of a satisfactory solution (and thus are dependent on
the goodwill of the Member State involved) neither the convention nor paragraph 7.3(g)(ii) of the
Code of Conduct provide for a clear deadline for such implementation.1523 If, for whatever reason,
the solution is not implemented in due time, the taxpayer bears the risk of (additional) financial
disadvantages. As correctly mentioned by Van Raad, the term ‘satisfactory solution’ concerns an
assessment by the Member State of the correctness of the profit adjustment.1524 The assessment
whether the Member State is able to arrive at a satisfactory solution is thus not that difficult to
perform, coming down to either reversing the profit adjustment or granting a corresponding
adjustment. The implementation of this solution is not a difficult action, and should not be that
time consuming. By not providing for a deadline for implementation, taxpayers are thus left to the
mercies of the Member State involved to provide a quick implementation of the satisfactory
solution. It is submitted that this does not strengthen the convention’s effectiveness, particularly
since there could be 28 different regimes.
12.4.4.4 Request is considered well-founded, but a satisfactory solution is not possible
The third option is where the competent authorities consider a request well-founded, but it is
unable unilaterally to provide a satisfactory solution. It is submitted that this situation is likely to
occur most frequently. For example, if a taxpayer submits a request for the application of the
convention to the Member State that imposed the profit adjustment, it seems unlikely that the
latter will reverse the adjustment it has made: the ground for imposing the adjustment in the first
place was that the transactions were deemed not to have taken place on arm’s length terms. If the
outcome of the unilateral relief procedure is that no unilateral satisfactory solution can be found,
article 6(2) of the EU Arbitration Convention obliges the competent authority that conducted the
unilateral relief procedure to initiate the mutual agreement procedure. Paragraph 7.3(g)(ii) of the
Code of Conduct sets out the procedural steps to be followed in informing the taxpayer and the
other competent authorities involved of this decision and the reference of the case to the mutual
agreement procedure. Before discussing these rules, one initial point of criticism should be made.
From a technical point of view, paragraph 7.3(h) of the Code of Conduct refers to the initiation of
the mutual agreement procedure the moment a request is considered well-founded. It is submitted
that this is not correct, as article 6(2) of the convention stipulates that only once a request is
judged well-founded request and only insofar as the competent authority to which the request was
submitted is not able unilaterally to provide for a satisfactory solution, is a case to be referred to
the mutual agreement procedure.
As regards informing the taxpayer, paragraph 7.3(g)(iii) of the Code of Conduct stipulates that
when a competent authority arrives at the conclusion that it is itself not able to provide a
satisfactory solution, it has to inform the taxpayer of this outcome and of the fact that his case is

1523
Article 6(2) of the EU Arbitration Convention only stipulates that if the Member States involved reach an agreement during the
mutual agreement procedure, this agreement must be implemented irrespective of any time limits prescribed by the domestic laws of
those Member States. This, however, does not relate to the implementation of the satisfactory solution during the unilateral relief
procedure.
1524
Van Raad 1998, p. 7-8.
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referred to the mutual agreement procedure under the convention.1525 This notification obligation
overlaps with the notification obligation of paragraph 7.3(h) of the Code of Conduct, which also
obliges competent authorities to inform the taxpayer that the mutual agreement procedure is
initiated, whether the request was submitted within the three-year deadline, and on the starting
point of the two-year deadline of the mutual agreement procedure. It is submitted that the
notification obligations of paragraphs 7.3(g)(iii) and (h) of the Code of Conduct can be interpreted
as requiring that the taxpayer is informed on two occasions: first when the conclusion is reached
that no unilateral solution is possible, and second when the mutual agreement procedure is
actually initiated. This double notification is somewhat superfluous and follows from the
inclusion of the notification obligation in two separate paragraphs in the Code of Conduct. It
would have been more clear and accurate for these notification obligations to have been included
in a single provision. Apart from this observation, it is submitted that paragraphs 7.3(g)(iii) and
(h) sufficiently clarify that the taxpayer is to be informed of the reference of a case to the mutual
agreement procedure and of the commencement date of the deadline of this procedure.
Nevertheless, the provision contains one point of ambiguity. Paragraph 7.3(g) of the Code of
Conduct also obliges competent authorities to inform taxpayers whether their request was
submitted within the three-year deadline of article 6(1) of the convention. It is submitted that this
is a redundant obligation, because a request is already to be judged as not well-founded if it is
filed after expiry of this deadline. Hence it would not even pass the convention’s unilateral relief
procedure. Further, paragraph 7.3(h) of the Code of Conduct is also contradictory, because if a
case is referred to the mutual agreement procedure, there is no other conclusion than that the
request was timely submitted. It is then superfluous to notify the taxpayer of the fact that the
request was timely submitted.
As regards informing the other competent authorities involved, paragraph 7.3(h) of the Code of
Conduct obliges the competent authority that initiates the mutual agreement procedure to provide
to these other competent authorities involved information on:
a) The decision to initiate the mutual agreement procedure;
b) The information submitted by the taxpayer (i.e. attaching a copy of all information listed in
paragraph 7.6(a) of the Code of Conduct);
c) A statement that the request was submitted within the three-year deadline; and
d) The starting point of the two-year deadline of the mutual agreement procedure.

It is submitted that this information obligation provides the other competent authorities involved
with sufficient basic information to deal with the case under the mutual agreement procedure and
on the commencement date of the two-year deadline of this procedure. The information to be
shared with the other Member States involved, pursuant to paragraph 7.3(h), however, appears to
conflict with paragraph 7.3(d) of the Code of Conduct, which obliges the competent authorities to
submit a copy of the request to all competent authorities involved. It is submitted that this is not
the case, as paragraph 7.3(d) of the Code of Conduct obliges the competent authorities to send
such a copy the moment they notifies the Member State(s) involved of the request submitted,
whereas paragraph 7.3(h) obliges competent authorities to send all information submitted by the
taxpayer mentioned in paragraph 7.6(a) of the Code of Conduct. This may thus also involve
additional information requested after the taxpayer submitted his request.
Article 6(2) of the EU Arbitration Convention, and paragraphs 7.3(g) and (h) of the Code of
Conduct, clearly oblige the competent to which the request was submitted to initiate the mutual
agreement procedure if the conditions mentioned in that paragraph are fulfilled. But how to
proceed if a competent authority does not act and refuses to initiate the mutual agreement
procedure? Vleggeert has argued that if Member States are reluctant to initiate the mutual
agreement procedure, a domestic appeal procedure should be initiated to enforce such
1525
This notification provides information on Member States’ conclusion that: (i) it considers the case well-founded, (ii) it is itself not
able to arrive at a satisfactory solution, and (iii) on that basis the case is referred to the mutual agreement procedure.
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initiation.1526 It is submitted that Vleggeert’s position is correct. As was discussed in section
6.6.2.4, the reference of a case to the mutual agreement procedure is a binding obligation under
the convention and therefore can be enforced by taxpayers in front of their domestic courts if a
competent authority refuses to initiate the procedure.1527
12.4.5 Evaluation
The subject of this section was the procedural rules for the conduct of the unilateral relief
procedure: reviewing a request on its well-founded merits and subsequently whether unilateral
relief proves impossible. Article 6(2) of the convention does not include any rules to be applied as
regards the procedural steps to be followed during the unilateral relief procedure (i.e. judging the
request as well-founded and, if so, how and when to provide for a satisfactory solution).
Paragraphs 7.3(g) and 7.3(h) of the Code of Conduct include procedural rules relating to this
matter. The following three outcomes of the unilateral relief procedure are possible: (a) the
request is considered not well-founded, (ii) the request is considered well-founded and a
satisfactory solution is possible, or (iii) the request is considered well-founded and no satisfactory
solution is possible. As to the rules included in the Code of Conduct as regards these three
outcomes, the following conclusions are drawn:
•

•

Request is considered not well-founded (paragraph 7.3(g)(i)): the competent authority of
receipt will inform the taxpayer of this judgment and invite him to make further comments.
The paragraph, however, does not set a time limit for this process or procedures to be followed
after the taxpayer has submitted his comments. This leads to uncertainties as to if and when a
case is (or is not) allowed access to the convention’s procedures; it does not provide for a
transparent process and also runs the risk of delays and of a non-uniform application of the EU
Arbitration Convention. For this reason, paragraph 7.3(g)(i) does not adhere to the principles
of clarity and simplicity, transparency, efficiency, legal equality and legal certainty. Further,
paragraph 7.3(e) of the Code of Conduct stipulates that if a competent authority denies a
taxpayer access to the convention’s procedures it should inform the other competent
authority(ies) involved; and those competent authorities together should try to reach a
common opinion on whether such denial is justified. As this paragraph only puts a very loose
obligation on competent authorities, does not guarantee a certain outcome; and does not set a
time limit within which the competent authorities should conduct this process, paragraph
7.3(e) of the Code of Conduct does not adhere to the principles of effectiveness, efficiency,
legal justice, legal equality and legal certainty. Further, because not all stakeholders in the
process are informed of the reasoning behind a denial of access, the paragraph also does not
conform with the principle of transparency;
Request well-founded and a satisfactory solution is possible: pursuant to paragraph 7.3(g)(ii)
of the Code of Conduct, the competent authority of receipt is obliged to inform the taxpayer of
its judgment and provide for the elimination of double taxation as quickly as possible. This
paragraph too does not set a time limit for this process, as it does not define the phrase ‘as
quickly as possible’. Consequently, paragraph 7.3(g)(ii) of the Code of Conduct does not
strengthen the convention’s efficiency and effectiveness; it creates uncertainties for taxpayers
as to when their cases will be resolved, and may lead to a non-uniform application of the EU
Arbitration Convention. Further, the paragraph fails to provide that also the other competent
authorities involved should be notified of this outcome, as they were also notified that a
request for the convention’s application was submitted. For that reason, this provision does not
adhere to the principles of clarity and simplicity, transparency, efficiency, legal justice, legal
equality and legal certainty; and

1526
Vleggeert 2009, p. 544-545, referring to Terra & Wattel and Hinnekens for supporting positions. Terra & Wattel and Hinnekens are
all of the opinion that the Member States are obliged to initiate the mutual agreement procedure, unless the request is judged to be not
‘well-founded’. Their opinions do, however, not address whether the taxpayer has a legal right to enforce the initiation of this
procedure. See, Terra &Wattel 2008, p. 282 and Hinnekens 1992, p. 96-97. Vleggeert also referred to a decision of the Court of Appeal
of The Hague of March 27, 2001 (no. 97/20873), in which the court ruled that it is not up to the judge to decide on a case in which a
Member State refused to initiate the mutual agreement procedure under the convention’s procedures. It is submitted that this ruling
conflicts with the findings in this work. However, it is unclear whether this is only the Court of Appeal’s doctrine or would also be the
doctrine of the Netherlands Supreme Court, as it was not part of the procedure in cassation.
1527
In this respect, Züger stated that in most Member States taxpayers are provided with the legal right to enforce the initiation of the
mutual agreement procedure if a Member State refuses to do so, see Züger 2001, par. 3.2.2.
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•

Request well-founded and no satisfactory solution is possible: in this situation the case has to
be referred to the mutual agreement procedure. Paragraph 7.3(h) of the Code of Conduct
obliges the competent authority that conducted the unilateral relief procedure to notify the
taxpayer and the other competent authorities involved that: (i) the judgment that the case is
well-founded, (ii) the competent authority’s inability to resolve the case unilaterally, (iii) the
initiation of the mutual agreement procedure, and (iv) the starting-point of the two-year
deadline of this procedure. As regards notifying the taxpayer, the content of notification
mentioned in paragraph 7.3(h) overlaps with paragraph 7.3(g)(iii) of the Code of Conduct.
This creates ambiguities, as the obligation in paragraph 7.3(g)(iii) to notify the taxpayer that
the request was timely submitted already follows from the fact that the request was judged to
be well-founded. Furthermore, there is no time limit laid down for notifying the taxpayer.
Another inconsistency in paragraph 7.3(h) of the Code of Conduct is that it refers to the
initiation of the mutual agreement procedure the moment the request is considered wellfounded. This is incorrect, as article 6(2) of the convention requires a well-founded request
and the inability to provide unilaterally a satisfactory solution. Although paragraph 7.3(h) of
the Code of Conduct is sufficiently descriptive as to what information is to be submitted to the
taxpayer making the request and the other competent authorities involved, the ambiguities in
paragraphs 7.3(h) – and 7.3(g)(iii) leads to the conclusion that paragraph 7.3(h) does not
adhere to the principles of clarity and simplicity and efficiency. On the other hand, informing
the taxpayer of the outcome of the procedure provides for a transparent process and therefore
paragraph 7.3(h) adheres to the principle of transparency.

12.5 Restrictions in the application of the EU Arbitration Convention: serious penalty clause
12.5.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention contains three provisions on the basis of which the Member States
are allowed to deny taxpayers access to the convention’s procedures.1528 This concerns:
a) Article 6(1): the taxpayer has not submitted the request for the application of the convention
within three years after the first notification of an action by a Member State that has resulted
(or is likely to result) in double taxation;
b) Article 6(2): the competent authority to which the request for the application of the
convention’s procedures has been submitted, judges the case to be not well-founded; or
c) Article 8(1): one of the Member States involved has imposed a serious penalty for the
transactions between the taxpayer and its associated enterprise that gave rise to the profit
adjustment, and what penalty has become final by means of legal or administrative
proceedings.

Option a) and b) were previously discussed in sections 11.2 and 12.3.2 respectively, and are not
discussed further in this section, which focuses solely on the provision of article 8 of the
convention. Article 8(1) provides that:
‘The competent authority of a Contracting State shall not be obliged to initiate the mutual
agreement procedure or to set up the advisory commission referred to in Article 7 where legal or
administrative proceedings have resulted in a final ruling that by actions giving rise to an
adjustment of transfers of profits under Article 4 one of the enterprises concerned is liable to a
serious penalty’. [Emphasis added]

Each Member State has defined the term ‘serious penalty’ in the Final Act to the EU Arbitration
Convention. An overview of these definitions is included in Annex VII. Further, article 8(2) of the
convention sets out how to proceed in case a mutual agreement procedure or arbitration procedure
has already been initiated, but legal or administrative proceedings in respect of a serious penalty
are being conducted simultaneously. Article 8(2) reads as follows:

1528

See also doc. JTPF/015/2010/EN, para. 38-39.

Amsterdam, June 2016

313

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

‘Where judicial or administrative proceedings, initiated with a view to a ruling that by actions
giving rise to an adjustment of profits under Article 4 one of the enterprises concerned was liable to
a serious penalty, are being conducted simultaneously with any of the proceedings referred to in
Articles 6 and 7, the competent authorities may stay the latter proceedings until the judicial or
administrative proceedings have been concluded’. [Emphasis added]

12.5.2 Work conducted by the EU JTPF
12.5.2.1 2002-2004: discussions during the EU JTPF’s first term on article 8 of the EU
Arbitration Convention
During its first term, the EU JTPF discussed in general the working sphere of the penalty clause
under the EU Arbitration Convention.1529 Business representatives within the EU JTPF argued that
article 8 of the convention and specifically Member States’ unilateral definitions of the term
‘serious penalty’ constituted the key issue in whether Member States were willing to apply the
convention’s procedures. In the view of these representatives it was undesirable that taxpayers’
access to convention’s procedures was so much placed in the hands of Member States.1530 To
better secure taxpayers’ rights, those representatives suggested that Member States should amend
their unilateral declarations of the term ‘serious penalty’ so that taxpayers would only be denied
access to the convention’s procedures in situations of gross negligence or willful misconduct, and
not where a given threshold was exceeded.1531 Those representatives added that insofar as a
taxpayer has acted in good faith, the Member States should not invoke article 8 as a justification
for not applying the procedures of the convention. 1532 Their argument was that although a
taxpayer’s transfer pricing policy may – in the view of a Member State – not be compliant with
the arm’s length principle that does not mean that the taxpayer has acted negligently or with
willful conduct. The failure to meet the arm’s length standard should therefore not automatically
lead to the imposition of a penalty.
Based on these initial discussions within the EU JTPF, the forum decided to study the matter in
more detail and requested Maisto to conduct a comparative study of Member States’ penalties
regimes so as to have a more clear view of Member States’ policy on penalties in relation to the
convention. In 2003 Maisto published the requested study.1533 The specific content of this study is
not discussed here, but is taken into account when analyzing Member States’ practices in section
12.6.4. In a general sense, Maisto concluded that most Member States shared the position of the
business representatives that non-compliance with the arm’s length principle does not
automatically constitute gross negligence or willful conduct. Further, Maisto’s study pointed out
that in most Member States the tax authorities have to demonstrate the existence of negligence in
order to justify the imposition of a penalty. Only in the Czech Republic, Greece, Poland, and the
Slovak Republic are the tax authorities allowed to impose a penalty in relation to a profit
adjustment regardless of whether the taxpayer has acted negligently or with willful conduct and
without the possibility for taxpayers to demonstrate the absence of negligence so as to avoid the
imposition of this penalty. In this respect, Maisto recommended that these Member States should
adopt the following administrative guidelines:
a) Penalties relating to transfer pricing adjustments should not be imposed in the absence of
negligence or willful conduct;
b) Failure to meet the arm’s length standard should not per se give rise to negligence, as facts
1529
During this period the business community itself also questioned the interaction of the penalty clause and the arbitration procedure.
See Editorial Tax Management Transfer Pricing Report 2002/1, p. 18.
1530
Review of some outstanding issues in connection with the dispute resolution procedure (JTPF/020/BACK/2003/EN), November
14, 2003, p. 4-5.
1531
These representatives emphasized that there should not be a finding of gross negligence/willful misconduct if the taxpayer had
followed the documentation requirements, or if the Member States involved initiated a mutual agreement procedure under the EU
Arbitration Convention or the applicable double tax convention, as this would clearly demonstrate the diligence of the taxpayer’s
behavior.
1532
See also paragraph 4.33 of the OECD Transfer Pricing Guidelines, which stipulates that: ‘it would be unfair to impose sizable
penalties on taxpayers that made a reasonable effort in good faith to set the terms of their transactions with associated enterprises in a
manner consistent with the arm’s length principle’.
1533
Contribution by Prof. Maisto on penalties (JTPF/011/BACK/2005/EN), November 14, 2005. The report was updated in 2005 to
cover the acceding Member States.
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and circumstances are necessary to demonstrate this;
c) Negligence or willful conduct should not be presumed and penalties should not
automatically be imposed in case of transfer pricing adjustments by virtue of such
presumptions; and
d) Penalties relating to a transfer pricing adjustment may only be imposed if the tax authorities
can demonstrate the existence of additional elements giving rise to either negligence or
willful conduct.

None of these four Member States adopted these recommendations. Although suggested, the
forum did not develop a common approach on the application of article 8 of the convention during
its first term, as the EU JTPF considered the issue at that time as too complex.1534
12.5.2.2 2005-2009: working towards a common approach on applying article 8 of the EU
Arbitration Convention
During its second and third term, in the period 2005-2009, the EU JTPF further discussed the
application of the penalty clause of article 8 and worked towards a common approach on how the
term ‘serious penalty’ should be interpreted.1535 Unlike in during its first term, the forum now took
the view that the penalty clause was an issue that should be addressed by the forum itself.1536 The
reason for this turnaround was that the EU JTPF considered that although penalties were a matter
of Member States’ domestic legislation, the existence of 28 different penalty regimes relating to
transfer pricing might bring taxpayers disadvantages in relation to the application of the
convention and also was difficult to reconcile with the existence of single Internal Market within
the EU.1537 To have a clear view on how to deal with this issue, EU JTPF’s secretariat issued a
discussion report on penalties relating to the convention. Unlike Maisto’s study, which merely
focused on Member States’ policy and practices as regards the imposition of penalties, the
discussion report examined the exact nature of the problem of penalties relating to transferpricing, aiming to find solutions as to how to deal with penalties in relation to the convention.1538
Like the position of the business community, discussed above, the discussion report argued that
the fact that a Member State deems that taxpayers incorrectly applied the arm’s length principle
does not automatically constitute a fraudulent act of the taxpayer, and it would in such situation be
inappropriate to impose a penalty.1539 Based on this analysis, it was suggested in the discussion
report that the following principles should be adopted in relation to penalties under the EU
Arbitration Convention:
a) It is inappropriate for tax administrations, without having regard to the facts of the case,
automatically to impose a penalty merely due to the existence of what turns out to be incorrect
transfer pricing; and
b) If a transfer pricing adjustment is reduced as an outcome of the mutual agreement procedure, it
is appropriate to bring the imposed penalty into line with the final agreed transfer price.1540

In its final report on penalties, the EU JTPF concluded that the Member States’ definitions of the
1534
Report 2004 on the activities of the EU JTPF (JTPF/013/REV1/2003/EN), par. 3.2. See also doc. JTPF/004/2002/EN, par. 57. The
EU JTPF stressed that if difficulties were to arise in respect of article 8 of the convention, the Commission should tackle them. It
appears a bit odd that the EU JTPF made this remark, given the fact that the EU Arbitration Convention is a multilateral convention
between Member States and not an instrument of EU law. From a legal perspective, the Commission has no competence to tackle
difficulties relating to article 8.
1535
See also Wright, T.N., Joint Transfer Pricing considering single definition of ‘serious’ penalties, Tax Management Transfer
Pricing Report 2007/11, p. 385 and Bell, K.A., EU Joint Transfer Pricing Forum considers advisory commission time limit, Tax
Management Transfer Pricing Report 2008/21, p. 811.
1536
Commission Communication doc. COM (2009) 472 final, par. 2.1.
1537
Doc. JTPF/011/REV2/2013/EN, par. 34. See also Valente 2012, p. 223.
1538
Summary report on penalties (JTPF/002/2007/EN), June 2007, par. 2. See also Draft table on serious penalties related to transfer
pricing adjustments (JTPF/007/REV1/BACK/2007/EN), October 8, 2007 and doc. JTPF/011/2007/EN.
1539
Ibid par. 21-24. This statement is similar to the statement of the OECD in paragraph 4.28 of its Transfer Pricing Guidelines, which
stipulates: ‘(…) it would be unfair to impose sizable penalties on taxpayers that made a reasonable effort in good faith to set the terms
of their transactions with associated enterprises in a manner consistent with the arm’s length principle’.
1540
Ibid conclusions. This principle is also included in paragraph 4.18 of the OECD Transfer Pricing Guidelines. The conclusion made
by the EU JTPF does not relate to criminal penalties or penalties that are regarded by Member States as serious under article 8 of the
convention.
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term ‘serious penalty’ could presumably not be considered as serious. Some Member States
agreed with this conclusion and stated that their unilateral declarations were somewhat outdated,
in that they did not define penalties in such way that they concerned only serious penalties.1541
These Member States, however, did not update their definitions. After several discussion, the
forum eventually agreed on a recommendation on the working sphere of article 8(1) of the
convention, providing that:
‘As Article 8(1) provides for a flexibility in refusing to give access to the Arbitration Convention
due to the imposition of a serious penalty and considering the practical experience acquired since
1995, Member States are recommended to clarify or revise their unilateral declarations in Annex to
the Arbitration Convention in order to better reflect that a serious penalty should only be applied in
exceptional cases like fraud’. [Emphasis added]

This recommendation was subsequently included in paragraph 8 Code of Conduct. With the
proposed 2015 revision of the Code of Conduct, paragraph 8 was slightly amended. This
amendment is further discussed below.
12.5.2.3 2011-2015: renewed discussions on the scope of application of article 8 of the EU
Arbitration Convention
The EU JTPF placed the issue of serious penalties on the agenda again during its 2011-2015 term,
as some forum members reported that some Member States almost automatically impose criminal
penalties when imposing a profit adjustment, thereby not taking into account the existence of a
criminal act, fraud or a comparable action.1542 It was further reported that some Member States
also impose criminal penalties based on the amount of income tax due as a result of the profit
adjustment, thereby not taking into account whether the taxpayer had any intent to evade taxes.
These criminal penalties are subsequently considered serious for purpose of article 8(1) of the EU
Arbitration Convention, thereby blocking taxpayers’ access to the convention’s procedures.1543
Based on these examples, the EU JTPF agreed during its 36th meeting to explore the subject of
serious penalties further.1544 The EU JTPF’s secretariat recalled that it had previously been agreed
that the forum would monitor what can be considered a serious penalty for purposes of the EU
Arbitration Convention so as to avoid the existence of different definitions of this term among the
Member States.1545 The forum’s secretariat mentioned that it should be borne in mind that as the
EU Arbitration Convention is a multilateral convention between Member States, the EU JTPF
could only recommend them to adopt a common definition of the term ‘serious penalty’ and could
not oblige them to actually amend their unilateral definitions of this term. In this constellation, the
secretariat requested forum members whether the EU JTPF should agree on a common definition
of the term ‘serious penalty’ or introduce criteria or a minimum standard as regards the
interpretation of this term and, if so, what the key aspects of such common definition, criteria or
minimum standard should be.1546
In a reaction, the representative of the United Kingdom argued that although a common definition
might be desirable, the development of such common definition was not a matter to be dealt with
by the EU JTPF as it went beyond its mandate.1547 The EU JTPF’s secretariat agreed with this
argument, but also stressed that the forum was nevertheless allowed to agree on a common
definition that is (only) recommended to Member States for adoption in their unilateral definitions
of the term ‘serious penalty’.1548 Further, a business representative observed that, as the inclusion
1541
Commission Communication doc. COM (2009) 472 final, par. 2.2. See also doc. JTPF/011/REV2/2013/EN, par. 35. See further
Tropin 2008/1, p. 17.
1542
Doc. JTPF/018/2012/EN, par. C.IV.1; doc. JTPF/020/2012/EN, p. 14; and also doc. JTPF/002/2013/EN, par. 1.9.
1543
Ibid.
1544
Doc. JTPF/005/2013/EN, par. 6.B5.
1545
Doc. JTPF/011/REV2/2013/EN, par. 34.
1546
A forum member additionally suggested to provide for formal guidance as to when cases can be considered abusive in light of
article 8(1) EU Arbitration Convention. See Improving the ‘second phase of the Arbitration Convention: summary of suggestions made
by members of the advisory commission (JTPF/010/2013/EN), May 2013, par. 1. This suggestion was, however, not further discussed.
1547
Doc. JTPF/011/REV2/2013/EN, par. B.11 and doc. JTPF/001/2014/EN, p. 10.
1548
Doc. JTPF/011/REV2/2013/EN), par. B.11.
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of the penalty clause in the convention has a significant impact on taxpayers’ access to the
convention’s procedures, there was a need for a consistent approach among the Member States.1549
While that business representative agreed with the representative of the United Kingdom that EU
JTPF’s mandate did not go that far that it was allowed to establish a common penalty regime
amongst Member States, it might be an option to agree that access to the convention’s procedures
can only be denied in cases of criminal penalties.1550 This suggestion was not further discussed,
but the general view put forward in the EU JTPF was that due to the legal nature of the convention
as a multilateral convention between Member States, it was up to each of them to define the term
‘serious penalty’. The EU JTPF could only make recommendations for adoption by the four
Member States (Czech Republic, Greece, Poland, and the Slovak Republic) at their discretion.
Other business representatives agreed, but added that the forum could nevertheless develop a
definition of the type of infringement that gives rise to a serious penalty, which could also
emphasize that Member States can only deny taxpayers access to the procedures of the EU
Arbitration Convention in cases of fraud, as mentioned in paragraph 8 of the Code of Conduct.
The definition of the term ‘fraud’ suggested by these representatives reads as follows:
‘Tax fraud is a form of deliberate evasion of tax which is generally punishable under criminal law.
The term includes situations in which deliberately false statements are submitted or fake documents
are produced. Tax evasion generally comprises illegal arrangements where liability to tax is
hidden or ignored, i.e. the taxpayer pays less tax than he is legally obligated to pay by hiding
income or information from the tax authorities’.1551

Some Member States’ representatives opposed this definition of the term ‘tax fraud’, as in their
view it covered cases of fraud and evasion, but not cases of gross negligence. Those
representatives therefore feared that paragraph 8 of the Code of Conduct might be interpreted as
meaning that the penalty clause of article 8 of the convention could not be invoked in case of
gross negligence.1552 In a reaction, business representatives remarked that there was a need to shift
the focus from Member States’ unilateral definitions of the term ‘serious penalty’, which was
based on taxpayer’s behavior in each Member State, towards a definition of a ‘commonly
recognized qualification of unacceptable behavior’ that constitutes the ground for denying access
to the convention’s procedures on the basis of article 8 of the convention.1553 In other words not to
focus would not be on the penalty imposed based on each Member States’ definition, but on the
underlying behavior that constituted the grounds for imposing a penalty.1554 Discussions within
the EU JTPF eventually lead to a consensus view that the taxpayer should only be denied access
to the procedures of the EU Arbitration Convention if a serious penalty is imposed in exceptional
cases as fraud, willful default and gross negligence. To reflect this in paragraph 8 of the Code of
Conduct, the EU JTPF’s secretariat suggested amending this paragraph as follows:
‘As Article 8 (1) provides for flexibility in refusing to give access to the Arbitration Convention due
to the imposition of a serious penalty, and considering the practical experience acquired since
1995, Member States should deny access to the Arbitration Convention only when serious penalties
are applied in exceptional cases like fraud. Exceptional cases like fraud include tax fraud, willful
default and gross negligence’.

1549

Doc. JTPF/011/REV2/2013/EN), par. B.11 and doc. JTPF/001/2014/EN, p. 15.
See for similar remarks also Van Vlem et al 2014, p. 233. The authors concluded that there is a lack of consistency amongst
Member States on the interpretation of the term ‘serious penalty’ and that a starting point could be to clarify that only criminal
penalties constitute serious penalties for purposes of the EU Arbitration Convention.
1551
This definition was drawn from the definition of the Commission. See Communication from the Commission to the European
Parliament and the Council on concrete ways to reinforce the fight against tax fraud and tax evasion including in relation to third
countries (COM (2012) 351), Brussels, June 27, 2012, p. 1.
1552
Doc. JTPF/009/2014/EN, par. 4.1.3.
1553
Doc. JTPF/015/2014/EN, par. 4.2.13.
1554
A Member States’ representative suggested drawing a list of commonly agreed situations of offenses that on an objectively basis
could constitute the basis for denying a taxpayer access to the convention’s procedures pursuant to article 8 of the convention. This
suggestion was met with some reservations, as such a list would probably not be exhaustive and also not comprehensive. See for a
discussion doc. JTPF/015/2014/EN, par. 4.2.13; doc. JTPF/002/2015/EN, par. 2.15; and doc. JTPF/012/REV1/2014/EN, p. 10-11.
1550
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Forum members, except for the Italian representative, widely accepted this suggestion. The Italian
representative stressed that it was incorrect to include cases of gross negligence, as such cases
would achieve a result that was not intended by article 8 of the EU Arbitration Convention. This
might lead to situations in which access to the convention’s procedures is denied in many cases, as
situations of gross negligence may – unlike fraud – occur often in transfer pricing cases.1555 In that
regard, the representative of Italy suggested deleting the last sentence of the proposed amendment
of paragraph 8 of the Code of Conduct. The EU JTPF agreed with this criticism that gross
negligence cannot be considered to be tax fraud.1556 The forum, however, did not follow up this
suggestion, but instead deleted the words ‘like fraud’ in the second last sentence of the proposed
amendment. Taking account of this amendment, the EU JTPF adopted the amended paragraph 8
of the Code of Conduct, which is further discussed below.1557
12.5.3 Provision of the Code of Conduct
Paragraph 8 of the Code of Conduct further clarifies the scope of application of the penalty clause
of article 8(1) of the EU Arbitration Convention. This paragraph reads as follows:
‘As Article 8 (1) provides for a flexibility in refusing to give access to the Arbitration Convention
due to the imposition of a serious penalty and considering the practical experience acquired since
1995, Member States should deny access to the Arbitration Convention when serious penalties
are applied only in exceptional cases. Exceptional cases like fraud include tax fraud, willful
default and gross negligence’. [Emphasis added]

France and Hungary filed the following reservations to this provision:
‘France will apply the recommendation provided in point 8 considering that it includes in
particular the penalties mentioned in the declaration made when signing the Arbitration
Convention.
Referring to its individual declaration on Article 8 on ‘serious penalty’, Hungary would like to
reserve its right to refuse access to the Arbitration Convention not only in case of criminal
penalties established in relation to criminal tax offenses but also in case of imposing tax penalties
in the lack of establishing criminal liability’.

12.5.4 Analysis
12.5.4.1 General considerations
Under the rules of general public international law, a denial of access to the procedures of a
convention should have a legal basis in the convention itself. Article 27 of the Vienna Convention
stipulates that ‘a party may not invoke the provisions of its internal law as justification for its
failure to perform a treaty’. As noted in chapter 5 the EU Arbitration Convention is a multilateral
convention under public international law, so a restriction on the application of this convention
needs to be found in its provisions.1558 A provision in Member States’ domestic legislation,
entailing that in certain cases recourse to the EU Arbitration Convention is excluded, is thus not
allowed under the rules of general public international law. Article 8 of the convention includes a
restriction of the convention’s application as taxpayers may be denied access to its procedures
when they are liable to a serious penalty in relation to the profit adjustment imposed.
When the Commission submitted its proposal for an Arbitration Directive, it did not include a
provision equal to article 8 of the EU Arbitration Convention. This was for the Member States one
1555

Doc. JTPF/001/2015/EN, p. 8. See also doc. JTPF/004/REV1/2014/EN, par. 2.13.
Initially, France, Germany, Ireland, Italy and Spain made a reservation to the proposed amendment of paragraph 8 of the Code of
Conduct. For example, Ireland stated that the concept of gross negligence was unknown in its domestic law and for that reason Ireland
was opposed to the inclusion of this term in paragraph 8 of the Code of Conduct. These Member States eventually withdrew their
reservations. See doc. JTPF/002/2015/EN, par. 2.13 and doc. JTPF/001/2015/EN, p. 2, 6 and 8.
1557
Doc. JTPF/004/2015/EN, par. 4.2.13.
1558
See also paragraph 26 of the Commentary to article 25 of the OECD Model Convention: ‘the circumstances in which a state would
deny access to the mutual agreement procedure should be made clear in the Convention’. Paragraph 27 continues: ‘it follows that any
justification for what would otherwise be a breach of the Convention needs to be found in the terms of the Convention itself, as
interpreted in accordance with accepted tax treaty interpretation principles’.
1556
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of the reasons not to adopt the proposed Arbitration Directive, as this would have given taxpayers
the right of access to the procedures of that directive even if they were liable to a serious penalty,
for example for committing tax fraud. Because under the directive elimination of double taxation
was guaranteed, the fear of the Member States was that taxpayers could be encouraged to agree on
transfer prices that were (clearly) not at arm’s length or to establish a transfer pricing policy with
the aim of tax avoidance.1559 The correctness of this statement is questionable, as taxpayers would
then run the risk of adjustments and facing long procedures to have this double taxation
eliminated, which is not a general incentive to manipulate transfer prices. Nevertheless, when
discussing and drafting the EU Arbitration Convention, the Member States insisted on including a
restrictive provision in the convention relating to tax fraud, as the inclusion of such a provision
would discourage taxpayers from agreeing on transfer prices that were (clearly) not at arm’s
length or establishing a transfer pricing policy with the aim of tax avoidance. The Commission
opposed the inclusion of a tax fraud provision, as in its view cases of tax fraud should be dealt
with under Member States’ domestic tax legislation.1560 Further, by not allowing a taxpayer access
to the convention’s procedures in cases of tax fraud, the taxpayer would be punished twice:
imposition of a penalty and subsequently double taxation. These arguments, however, did not
convince the Member States. In their view, it was politically not acceptable to open the EU
Arbitration Convention to tax fraudsters. As otherwise the adoption of the convention would be
frustrated, the Commission eventually bowed, and the demanded provision was incorporated into
the convention. In order to avoid that in every situation of possible tax fraud access to the
convention’s procedures would be denied, Member States, however, agreed that the penalty clause
could solely be invoked if a serious penalty was imposed on taxpayers.1561 To this end each
Member State unilaterally defined the term ‘serious penalty’ in the Final Act to the EU
Arbitration Convention. This section now turns to discuss the content of article 8 of the
convention, Member States’ practices, analysis the work of the EU JTPF, and the provision
included in the Code of Conduct.
12.5.4.2 Working sphere of the penalty clause of article 8 of the EU Arbitration Convention
12.5.4.2.1 Requirements to be met for invoking the penalty clause
Member States are, pursuant to article 8(1) of the EU Arbitration Convention, allowed to deny
taxpayers access to the convention’s procedures if the following three requirements are met:
a) Taxpayers pursued actions that gave rise to an adjustment of profits based on the tax principles
of article 4 of the convention;
b) Legal and administrative proceedings have resulted in a final ruling; and
c) The taxpayer, and/or its associated enterprise, is or are liable to a serious penalty.

These three requirements are discussed in detail below.
Requirement a): actions of the taxpayers giving rise to an adjustment of profits
Under the first requirement, the taxpayer and its associated enterprise(s) have agreed on
conditions in their dealings with each other that, in the view of the Member State concerned, were
not in line with the arm’s length principle and for that reason gave rise to a profit adjustment. The
question arises whether article 8(1) of the convention requires that there is a direct link between
the profit adjustment and the penalty imposed. For example, a profit adjustment may be imposed
following an audit that has also resulted in other non-transfer pricing related adjustments, for
which (serious) penalties are imposed. It is submitted that article 8(1) cannot be applied if there is
no (direct) relation between the profit adjustment and the penalty imposed, as that provision
explicitly requires that a taxpayer is faced with a final ruling ‘by actions giving rise to an
adjustment of transfer of profits’. Due to the inclusion of this phrase it is explicitly required that
the penalty have a direct link with the profit adjustment. In the given example, if, following an
audit, a Member State imposes a profit adjustment and also imposes a penalty, but the penalty and
1559
1560
1561

See also Scholsem 1982, p. 432.
Sass 1988, p. 112. See also De Roeck 1990, p. 128.
Ibid.
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the profit adjustment do not have a direct link with each other, that Member State is not allowed
to invoke article 8(1) as a ground for denying a taxpayer access to the convention’s
procedures.1562
Requirement b): a final ruling
Article 8(1) EU of the Arbitration Convention requires that administrative or legal proceedings
have resulted in a ‘final ruling’. This implies an undisputable decision. For administrative
proceedings this is when the imposed penalty becomes final at the moment the term for objection
to the penalty expires, or, if the taxpayer has filed an objection to this imposition, the moment an
administrative authority judges the objection unfounded and no further proceedings are taken.
With respect to legal proceedings, there is a final ruling the moment the highest judicial authority
confirms the penalty imposed, or, in case of a lower court ruling, the moment the taxpayer lets the
possibility of appeal expire, whereupon the penalty becomes final.1563 As long as administrative or
legal proceedings are pending on the question whether the imposed penalty is justified, a penalty
cannot be considered as having become final for purposes of article 8(1), and Member States may
not invoke that provision as a justification for not applying the convention’s procedures.
If the convention’s procedures have already been initiated (the mutual agreement procedure or the
arbitration procedure) and administrative and legal proceedings are simultaneously pending in
respect of the finality of the (serious) penalty imposed, the application of the convention’s
procedures may, pursuant to article 8(2) of the convention, be stalled until those proceedings have
been finalized.1564 It is submitted that article 8(2) is sufficiently descriptive on this matter.1565 It
may also be that the competent authorities initiate the mutual agreement procedure prior to the
actual imposition of a profit adjustment, and possibly the imposition of a serious penalty. If during
the course of the mutual agreement procedure the Member State involved imposes the profit
adjustment and a serious penalty, and the latter becomes final, then the Member States are,
pursuant to articles 8(1) and (2) EU Arbitration Convention, allowed to end the mutual agreement
procedure, as in that situation there is no obligation any more to proceed with the convention’s
procedures.1566 Nevertheless, these situations are not likely to occur, as in practice Member States
will stall proceedings under the EU Arbitration Convention as long as legal or administrative
proceedings in relation to a serious penalty are pending. This to prevent y mutual agreement
procedures (or arbitration procedures) having to be initiated where legal or administrative
proceedings result in the final imposition of a serious penalty. Although the wording of article
8(2) of the convention is considered sufficiently descriptive as regards its scope and terms of
application, it is submitted that the wording used in articles 8(1) and (2) is not entirely consistent.
Whereas article 8(1) refers to legal or administrative proceedings, article 8(2) instead refers to
judicial or administrative proceedings. This different wording should, however, be considered a
slip of the pen and not a materially deviating provision, as in general legal and judicial
proceedings concern similar proceedings. For consistency and clarity purposes, it would
nevertheless have been better had both paragraphs used the same terms.

1562
Another example concerns the situation in which a tax return has not been timely filed, and as a consequence an administrative
penalty is imposed. Subsequently, the Member State involved conducts an audit and imposes a profit adjustment, without levying a
penalty in respect of that adjustment. In this situation too there is no direct link between the penalty and the profit adjustment.
1563
See also Perdriel-Vaissière 2003, p. 213 and Gibert 2006, p. 359.
1564
It may be that the taxpayer faced with the profit adjustment has submitted a request under the EU Arbitration Convention and
simultaneously lodged an appeal (or has still the possibility relating hereto) on the correctness of this profit adjustment and also on the
correctness of the (serious) penalty imposed relating to this adjustment.
1565
Turro argued that pursuant to article 8(2) of the convention, the decision to stall proceedings has to be a joint decision by the
Member States involved, see Turro, J., EC Arbitration Treaty to provide solutions to transfer pricing disputes, Tax Notes International
May 1991, p. 480. It is submitted that this cannot be read into article 8(2), as the wording used in that paragraph does not oblige a joint
decision, but instead allows stalling proceedings in a general manner. This therefore can also be a decision by a single Member State
involved in the proceedings.
1566
See also Vermeend, Kogels & Mees 2002, p. 343. See further France’s unilateral regulation (14 F-1-06 no. 34) of February 23,
2006, par. 58. This conclusion also applies where the case is already referred to the arbitration procedure. However, this situation is
less likely to occur because Member States would normally not wait two years (the term of the mutual agreement procedure under the
convention) to impose a profit adjustment.
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Requirement c): liable to a serious penalty
The third requirement included in article 8(1) of the convention is that the taxpayer and/or its
associated enterprise have to be liable to a serious penalty. Each Member State unilaterally
defined this term in the Final Act annex to the convention. Further, acceding Member States
included a definition of this term in the 1995 Accession Convention, the 2004 Accession
Convention, and the 2008 Accession Decision. 1567 Additionally, some other Member States
updated their definitions in these conventions/decisions. An overview of Member States’
definitions is included in Annex VII and these are further discussed below. It is submitted that
article 8(1) of the convention is sufficient clear as to which party should be liable to the serious
penalty. It is not necessary that both associated enterprises are liable to a serious penalty, but it is
already sufficient that one of these enterprises parties to the transaction under review is liable to a
serious penalty.
12.5.4.2.2 Member States’ definitions of the term ‘serious penalty’
The scope of application the penalty clause of article 8(1) of the EU Arbitration Convention is not
so much determined by the wording used in that paragraph, but by Member States’ definitions of
the term ‘serious penalty’. For a better understanding of the scope of application of the penalty
clause, it is therefore first necessary to analyze Member States’ definitions of the term ‘serious
penalty’. If these’ unilateral definitions of the term ‘serious penalty’ are examined, they can be
categorized into two categories. This concerns:
•
•

Cases of tax evasion, tax fraud or abusive situations: Austria, Belgium, Denmark, Estonia,
Malta, Portugal and the Slovak Republic; and
Cases of tax evasion, tax fraud or abusive situations as well as other cases (e.g. noncompliance): Bulgaria, Cyprus the Czech Republic, Finland, France, Germany, Greece,
Hungary, Ireland, Italy1568 , Latvia, Lithuania, Luxembourg, the Netherlands, Poland, Romania,
Slovenia, Spain, Sweden and the United Kingdom.

The second category also includes penalties for rather small offences, such as late or incorrect
filing of a tax return, or the situation in which the tax authorities request information that is not
timely submitted. In more detail, these situations of non-compliance may be, according to
Member States’ definitions, as follows:
•
•
•
•
•
•

•

•

Bulgaria: administrative infringements;
Czech Republic: failing to timely pay tax or to fulfill a notification duty;
Cyprus: failing to keep proper records/to make documents available for inspection;
Finland/Germany: any breach or infringement of the tax law;1569
France: failure to file a tax return after receiving a summons, showing lack of good faith,
opposing to a tax inspection, or abuse of rights by taxpayers;
Ireland: failure to (i) file a return, (ii) keep proper records, (ii) make documents and records
available for inspecting as well as obstructing persons exercising their statutory powers, or
failing to notify chargeability to tax;
The Netherlands: failure to: (i) provide at the request of the tax inspector a valid identification
document, (ii) provide (or incompletely provide) information, data or instructions, (iii) keep or
provide proper records of the taxpayer’s administration, (iv) maintain an administration in line
with tax legislation requirements, (v) keep the administration, (vi) cooperate with the tax
authorities, or (vii) issue an invoice or issue an invoice incorrectly or incompletely;
Romania: refusal to: (i) submit the tax statements/informative statements to the tax authorities
at their request, (ii) supply documents/records requested by the tax authorities, (iii) submit the

1567

Although Croatia became a contracting state to the EU Arbitration Convention through the 2014 Accession Decision, it so far did
not submit its definition of the term ‘serious penalty’.
1568
For an extensive discussion of Italy’s policy, see Tomassini, A. & Martinelli, A., Italy MAPs out future approach to dispute
resolution, International Tax Review October 2012, p. 50.
1569
Bassler reported that the German declaration has been criticized as not being in accordance with the text of article 8 EU Arbitration
Convention. See Bassler 2003, p. 250. It is submitted that this view is correct as Germany’s definition concerns a very wide definition.
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•
•

periodical financial documents and accounting reports as well as the submission of such
documents/accounting reports that include incorrect data, or actions included in the tax record;
Slovenia: any infringement of tax legislation; and
Sweden: any infringement of the tax laws penalized by inter alia administrative fines.

From this categorization and list of examples, it can be concluded that the vast majority of
Member States provide for a very broad definition of the term ‘serious penalty’ going beyond the
original intent and objective of article 8 of the EU Arbitration Convention. As demonstrated in
section 12.5.4.1, Member States insisted on including a penalty clause in the EU Arbitration
Convention for cases of tax fraud, which constitutes the sole intent and objective of article 8 of the
convention.1570 The above list of examples indicates that Member States’ definitions of the term
‘serious penalty’ goes much further than cases of tax fraud. Hence some Member States consider
a penalty for relative small offences, such as a late filing of a tax return, already a serious penalty
for purposes of the convention.1571 This view is generally also held in the literature. For example,
Killius qualified these definitions as an extensive catalogue, and Hinnekens argued that the
definitions have little coherence and cover a wide range of administrative and criminal
sanctions.1572 Not all authors, however, shared this view. Schwartz, for example, mentioned that
Member States’ definitions typically relate to fraudulent or criminal conduct.1573 It is submitted
that Swartz’s position can only be considered partially correct, as only some of these definitions
relate to fraudulent cases or cases of criminal conduct. Other definitions, such as the definition of
Luxembourg, are formulated so widely that they also cover cases other than of fraudulent or
criminal conduct. Luxembourg’s definition reads:
‘Luxembourg considers to be a ‘serious penalty’ what the other Contracting State considers to be
so for the purposes of Article 8’.

Luxembourg’s definition makes clear that in practice it relies on other Member States’ domestic
legislation or practices on what can be considered a serious penalty for purposes of the
convention. As this covers all 28 definitions of Member States, all kinds of penalties are covered,
which also embraces penalties for offences not specifically relating to tax fraud.1574
Further, if a closer look is taken at the definitions used by each Member State, these definitions do
not specifically refer to Member States’ domestic tax legislation. Only Austria, Estonia, Ireland,
Malta, the Netherlands, Romania, and the Slovak Republic refer to their respective domestic
legislation. Although the imposition of penalties is based on Member States’ domestic legislation,
the definition of the term ‘serious penalty’ is generally not supported by provisions in their
respective domestic laws. In addition, Member States defined the term ‘serious penalty’ when
signing the EU Arbitration Convention in 1990 or on their accession to the convention in 1995,
2004, 2008 or 2014. There is thus a risk that these definitions are outdated and not in line any
more with their current practices or domestic legislation. This especially applies to the definitions
made in 1990 or 1995, which are 26 and 21 years old respectively.1575 So far, only Greece, the
Netherlands, Portugal, the Slovak Republic and Spain have updated their definitions in 2004 and
in 2008.1576
In sum, the analysis conducted in this section demonstrates that Member States use a variety of
definitions of the term ‘serious penalty’ that are not always in line with the original intent of
1570

See also Netherlands parliamentary document Kamerstukken II 1991-1992 – 22 691 no. 3, p. 8-9 and Züger 2001, par. 3.2.1.
In this regard also Coopers & Lybrand 1992, p. 1992; Lahodny-Karner 1997, p. 199; Bricker 1998, p. 107; Rodriguez 2003, p. 58.
Tropin 2006/2, p. 65; Hann 2009, p. 21; and Van Herksen & Fraser 2009, p. 155.
1572
Killius 1990, p. 444; and Hinnekens 1991, p. 304 and 1992, p. 97. See also Muray 1991, p. 7. Also Van Vlem et all 2014, p. 233
concluded that there is a lack of consistency amongst the Member States on what constitutes a serious penalty.
1573
Schwarz 1991, p. 122 and Schwartz 2002, p. 411. See also O’ Mahony & Hickman 1997, p. 566.
1574
Steichen noted that Luxembourg’s legislation does not further define the term ‘serious penalty’, but it is assumed that it article 8 of
the EU Arbitration Convention is to be invoked when a taxpayer has evaded income taxes (fraude fiscale or escroquerie fiscale). See
Steichen 2003, p. 378.
1575
See also doc. JTPF/002/BACK/2003/EN, p. 2-4.
1576
See Annex VII.
1571
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article 8 of the EU Arbitration Convention to only cover cases of tax fraud. It is submitted that this
undesirably widens the scope of application of this provision. Further, most Member States’
definitions do not have a basis in their domestic legislation and may also be outdated. Below the
application of the penalty clause in practice is further discussed.
12.5.4.3 Application of the penalty clause in practice
12.5.4.3.1 Member State’s policy and practices when imposing penalties
As seen in section 12.6.2, the EU JTPF and Maisto examined Member States’ practices in
respect of penalties in detail. Their findings are further discussed below. In its examination, the
EU JTPF distinguished the following three categories of penalties:1577
a) Administrative penalties: penalties imposed for the failure of compliance related issues, such
as late filing of a tax return, late payment of the tax due, or the failure to meet certain
documentation requirements;
b) Adjustment-related penalties: penalties imposed for a incorrect calculation of the tax due, for
instance related to a failure to comply with the arm’s length principle; and
c) Criminal penalties: penalties imposed for cases related to avoidance of taxes or fraudulent acts
of the taxpayer.1578

Member States’ practices in relation to penalties in case of a transfer pricing adjustment reveal
that in some Member States the imposition of penalties is at the discretion of the tax authorities,
whereas in other Member States there are strict rules for the imposition of these penalties.1579
Below the imposition of administrative and criminal penalties by the Member States is briefly
discussed.
•

•

Administrative penalties and adjustment related penalties: all Member States except
Luxembourg are, pursuant to their domestic legislation, allowed to impose administrative
penalties for transfer pricing adjustments provided that the adjustment either exceeds a certain
threshold, or is caused due to a taxpayer’s negligence, or its deliberate intent to evade taxes.
Apart from the Czech Republic, Greece, Poland and the Slovak Republic, most Member States
base their decision on whether they will impose a penalty on the taxpayer’s behavior. Those
four Member States, however, do not have a specific penalty regime relating to profit
adjustments, but the apply their general penalty regime. Only Greece applies a specific penalty
regime for transfer pricing adjustments;1580 and
Criminal penalties: most Member States are, pursuant to their domestic legislation, only
allowed to impose criminal penalties if certain conditions are fulfilled, so the ‘criminal nature’
of penalties relating to profit adjustments is dependent on the circumstances of each specific
case and varies amongst Member States.1581 In most Member States the imposition of a
criminal penalty is dependent on whether the taxpayer acted with wilful intent.1582 Estonia,
Greece, Italy, the Slovak Republic and Spain impose these penalties if the additional tax due
exceeds a certain threshold, provided that the taxpayer has acted with a wilful intent. Austria,
Germany and Poland use instead the taxpayer’s negligence as a criterion. Italy, Greece and
Spain generally solely impose criminal penalties upon a transfer pricing adjustment in case of:
(i) a deliberate violation of the law, (ii) tax fraud, or (iii) the taxpayer knowingly provided

1577
See Discussion paper on penalties (JTPF/017/2005/EN), September 9, 2005, para. 4-6; doc. JTPF/002/2007/EN, par. 4; and
Commission Staff Working Document doc. SEC (2009) 1168 final, par. 2.
1578
Member States merely impose criminal penalties for cases of very significant fraud and not to enforce compliance by the taxpayer.
See in this regard, doc. JTPF/002/2007/EN, para. 5-6. See also Commission Communication doc. COM (2009) 472 final, par. 2.1.
1579
Doc. JTPF/011/BACK/2005/EN, para. 2.5 and 2.7. When imposing a penalty related to a profit adjustment, no Member States takes
into account whether penalties are also imposed at the level of the counterpart in the adjusted transaction.
1580
Doc. JTPF/017/2005/EN, para. 10 and 17-18 and JTPF/011/BACK/2005/EN, para. 2.2-2.4 and Annex I and III. When imposing a
transfer pricing adjustment, some Member States presume that the taxpayer has acted negligent and consequently a penalty is in these
Member States almost automatically imposed following a transfer pricing adjustment. These Member States impose such penalties on
the mere fact that a taxpayer's transfer pricing policy has resulted in a lower amount of tax due than calculated by the tax authorities,
regardless of whether taxpayer had an intention of negligence or to commit fraud.
1581
Ibid par. 2.1.
1582
These Member States are: Austria, Belgium, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, the Netherlands, Poland, Portugal, the Slovak Republic, Slovenia, Spain,
Sweden and the United Kingdom.
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incorrect or misleading information to the tax authorities.1583 Malta is the sole Member State
that is allowed to impose criminal penalties in case of a transfer pricing adjustment without
any restrictions, as in Malta ‘transfer pricing penalties’ are always considered to be of a
criminal nature.1584

12.5.4.3.2 Member States’ application of the penalty clause
The above analysis of each Member State’s definition of the term ‘serious penalty’ shows that
these definitions are very wide and run a severe risk of 28 different applications of the penalty
clause and thus of an unequal application of the EU Arbitration Convention.1585 Further, some
Member States are allowed to impose administrative penalties for transfer pricing adjustments
regardless of whether the taxpayer has acted negligently. For example, the Czech Republic
already considers a penalty for failing to pay the tax timely as a ‘serious penalty’. Although this
clearly goes against the original intent of the penalty clause under the convention, excluding cases
of tax fraud, it is submitted that this problem only concerns a minority of Member States, as from
the EU JTPF’s analysis it can be deduced that most Member States adhere to this original intent.
This majority requires for the imposition of administrative or criminal penalties in respect of profit
adjustments a negligent or willful act, tax fraud, or a deliberate violation of the law.
The question is whether in practice Member States use their wide definitions to exclude cases
from the procedures of the convention. In 2008 the EU JTPP reported that not a single Member
State had denied access to the convention’s procedures by invoking article 8 of the convention.1586
Published statistics, discussed in section 4.3.4.2.1, confirm that only in rare cases is the penalty
clause of article 8 EU Arbitration Convention invoked. So far, only France and Spain have
suspended (on the basis of article 8(2) of the convention) the application of the convention’s
procedures until the penalty imposed became final. Business representatives within the EU JTPF
take a different view and have argued that these statistics do not provide the full picture. These
representatives reported that in some cases Member States threaten taxpayers with the imposition
of a (serious) penalty so as to influence discussions or negotiations with taxpayers, resulting in
disabling the measures to eliminate double taxation, including the EU Arbitration Convention.1587
These representatives therefore expressed their concern that article 8 may be used as a pressure
tool to force taxpayers to agree with the adjustment. 1588 It is submitted that these business
representatives have a fair point. The fact that article 8 is rarely formally invoked by Member
States does not per se imply that this provision is not used as a pressure tool on taxpayers to avoid
a case being dealt with under the convention’s procedures. In other words, although in practice
taxpayers’ access to the convention’s procedures is not blocked by invocation of the penalty
clause, the threat of such invocation is already sufficient to effectively block such access. This
follows not so much from the wording of article 8(1), but directly from the Member States’ wide
range of definitions of the term ‘serious penalty’. If the Member States’ policy is to invoke the
penalty clause of article 8 only in case of tax fraud – in line with its original intent – they should
make this clear in their definitions. Although some Member States have stated in their unilateral
policy that they will not invoke the penalty clause for any other situation than tax fraud, not a
single Member State has amended its definition so as to reflect this.1589 So although the scope and
1583

Doc. JTPF/011/BACK/2005/EN, par. 2.3. See for Italy also Pietralata & Lagrutta 2012, p. 17 and Tomassini & Martinelli 2012, p.

50.
1584

Ibid Annex II and Report 2004 on the activities of the EU JTPF (JTPF/013/REV1/2003/EN), p. 13.
See also Netherlands parliamentary document Kamerstukken II 1991-1992 – 22 691 no. 3, p. 8-9.
1586
See Draft table on serious penalties related to transfer pricing adjustments (JTPF/007/REV1/BACK/2007/EN), October 8, 2007;
doc JTPF/020/BACK/2007/EN; JTPF/001/REV1/EN, par. 4; doc. JTPF/011/2007/EN, par. 8; and doc. JTPF/023/2007/REV1/EN, par.
5.3. See for similar views in the literature, Rodriguez 2003, par. 59; Van Stappen 2010, p. 18; and Cauwenbergh & Gaublomme 2010,
p. 2.
1587
See also Vollebregt 2012, p. 104, who reported that in practice there were cases in which taxpayers were forced to settle the dispute
unilaterally, not therefore being able even to submit a request for the application of the convention, under the threat of the imposition
of a serious penalty. Also Massimiano has reported that prior to the introduction of penalty safe-harbor rules in Italy, taxpayers were
factually forced to settle the cases on a unilateral basis, so as to avoid the imposition and collection of a penalty, see Massimiano 2014,
p. 50. See for similar remarks Markham 2016, p. 93.
1588
Doc. JTPF/002/2008/BACK/EN, par. 2.1.
1589
For example, the Netherlands stated that cases of tax fraud should be dealt with by criminal prosecution, and not by leaving double
taxation in existence. For that reason, the Netherlands takes the position that for cases of tax fraud, access to the EU Arbitration
Convention should not be denied. The United Kingdom considers that only in cases of deliberate inaccuracy should the taxpayer be
1585
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actual application of article 8(1) is limited in theory, in practice the very existence of this
provision provides Member States with a valuable tool to deny access to the convention’s
procedures. This may very well nullify the convention’s effectiveness for non-abusive or
fraudulent cases. 1590 However, because the penalty clause and Member States’ unilateral
definitions are included in the convention itself, the rather easy application of the penalty clause
does not violate the obligations on Member States under article 26 of the Vienna Convention to
apply a convention in good faith. Hence Member States can still comply with the EU Arbitration
Convention in good faith if they invoke the penalty clause, as long as they do so in line with their
definition of the term ‘serious penalty’.
12.5.4.5 Correctness of the inclusion of the penalty clause and content thereof
How should the inclusion of article 8 in the EU Arbitration Convention be assessed? Is it fair that
Member States are allowed to deny applying the convention’s procedures in certain cases?
Discussions in the literature show that the most controversial issue is whether the convention
should include a penalty clause at all. Amongst authors there is a wide range of opinions relating
hereto. Wolfswinkel, for example, took the view that the inclusion of this clause was a perfectly
logical and justifiable consequence of the desire not to apply the convention’s procedure in case
the taxpayer committed tax fraud by manipulating intra group transfer prices.1591 Perrou argued
that it is justified to exclude access to the convention’s procedures, since the taxpayer has been
fined for breaching the law; allowing access to these procedures would then not be in accordance
with the ratio of the convention.1592 Hinnekens on the other hand argued that the convention
should not include a clause relating to tax fraud, as – similar to the opinion of the Commission –
this issue should be dealt with under Member States’ domestic legislation. Hinnekens stressed that
the penalty clause of article 8 of the convention jumbled two issues: (i) the dispute between the
competent authorities involved on the correct profit allocation between two associated enterprises
and (ii) the dispute between the taxpayer and the Member State on the correctness of the penalty
imposed for tax fraud. As this second issue is in essence not related to resolving the dispute on
double taxation, Hinnekens concluded that the convention should also be applied even if a serious
penalty was imposed.1593 Although there is something to say for Wolfswinkel’s and Perrou’s
positions, it is submitted that the view put forward by Hinnekens is correct. By imposing a
penalty, the taxpayer has already been fined for not dealing at arm’s length. To subsequently deny
taxpayers access to the procedures of the convention would leave double taxation in existence. By
doing so, the taxpayer is in fact punished twice for the same offence.1594 It can be quested whether
it is correct that the imposition of a penalty in connection with the imposition of a profit
adjustment prevents the application of the convention. In comparison, if a taxpayer is faced with a
profit adjustment and a related penalty, he is still allowed to lodge a domestic appeal. Why should
this then be different under the convention? That a person should not be penalized twice for the
same offence is a universal legal principle. Under the convention this, however, is the case. It is
therefore submitted that as a starting position the convention should not include a penalty clause.
This is reinforced by the fact that the invocation of this penalty clause can entirely block a
taxpayer’s access to the convention’s procedures and thus the possibility of having the double
denied access to the convention’s procedures. Also Italy declared that its domestic practices are fully in line with the wording used in
paragraph 8 of the Code of Conduct, namely to apply the penalty clause only in case of tax fraud. See Decree of the Netherlands State
Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 4.2.2; United Kingdom’s Statement of Practice (SP 1/11) of January
30, 2012, par. 46; and Italy’s regulation of June 5, 2012, par. 5.3. See for a discussion of Italy’s policy also Tomassini & Martinelli
2012, p. 50.
1590
See also Djebali 2005, par. 5.2.
1591
Wolfswinkel 1990, par. 3.4. Hinnekens has stated that most authors supported Wolfswinkel’s position. In this regard, Hinnekens,
1991, p. 304: see e.g. Andriesse 1991, p. 173, Gibert 2006, p. 359 and Djebali 2012, par. 6.2.6.
1592
Perrou 2003, p. 285.
1593
Hinnekens 1991, p. 304, who added that it would be unreasonable to exclude cases under the convention, as the arm's length
principle is ‘elusive and often artificial to the point of occasionally inventing and allocating to an enterprise taxable profit that was in
reality not made by it’. In his view, it is unreasonable to punish a taxpayer because its transfer pricing policy is tax inspired, see
Hinnekens 1996/3, p. 283.
1594
See for supporting views, also Farmer & Lyal 1994, p. 306; Schelpe 1995, p. 75; Rodriquez 2003, par. 58; Noiret Silveira da Cunha
2003, p. 413, thereby referring to Correira; and Terra & Wattel 2008, p. 283 as well as Commission Staff Working Document doc.
SEC (2001) 1681, p. 279-284; doc. JTPF/013/REV1/2003/EN, p. 13; and Netherlands Parliamentary document Kamerstukken II 19911992 – 22 691 no. 6, p. 3. See for penalties in in relation to double taxation in general, Bruggen, Van der, E., A preliminary look at the
new UN Model Tax Convention, British Tax Review 2002/2, p. 125-126 and Lennard 2009, p. 8.
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taxation eliminated. Punishing the taxpayer for committing tax fraud should above all be regulated
via Member States’ domestic legislation.1595 It is difficult to see – as argued by Perrou – that
allowing cases of tax fraud access to the convention’s procedures is not in accordance with the
ratio of the convention. This ratio is to eliminate cases of double taxation arising from transfer
pricing adjustments and apart from the penalty clause, it is not related to tax fraud.
Nevertheless, from a practical and also from a political perspective it understandable that Member
States are reluctant to devote time, effort and resources to cases in which tax fraud is involved.
Further, keeping in mind the convention’s history, it is unlikely that the Member States will be
willing to delete the penalty clause in article 8 of the convention. It is therefore nonsensical to
suggest that the penalty clause should be deleted. More importantly, article 27 of the Vienna
Convention allows excluding the application of a convention on certain grounds as long as these
grounds are included in the convention. This is the case for the EU Arbitration Convention. In
sum, although from an economic and legal perspective it is undesirable that a person should not be
penalized twice for the same offence, from an international public law perspective it is permissible
that the EU Arbitration Convention includes a clause by which the Member States are allowed not
to apply that convention’s procedures in certain cases. The remaining question is whether article 8
of that convention provides for an equal application of the convention’s procedures in practice and
whether its content is sufficient clear. This is further discussed below.
Section 12.5.4.2 analyzed the working sphere of article 8 of the EU Arbitration Convention. This
analysis demonstrated that its content is defined sufficiently clearly in that its scope of application
in theory does not give rise to diverging applications among the Member States. However, due to
the fact that the application of the penalty clause in practice is dependent on the Member States’
unilateral definitions of the term ‘serious penalty’, there is a risk of a non-uniform application of
the convention. Again, the pain is not so much felt in the content of article 8, but through its
unilateral application by the Member States.1596 For example, one Member State may regard a
penalty as a serious penalty for purposes of the convention, whereas the other Member State
involve in the case does not. This may lead to different outcomes for similar situations, which is in
conflict with the principle of legal equality. Hinnekens has correctly argued that a profit
adjustment may for tax purposes not automatically be accompanied by a presumption of
criminality and then by the blocking of a taxpayer’s access to the procedures of the convention.1597
There has to be a willful act by the taxpayer to manipulate its transfer prices.1598 Nevertheless,
because of the widely formulated unilateral definitions, the Member States have in theory the
opportunity to block the application of the convention in far more cases than abuse cases or tax
fraud.1599 Or as rightfully put by Terra & Wattel, there is a risk that Member States may impose a
penalty for petty offences on purpose, so as to frustrate in advance the application of the mutual
agreement procedure or the arbitration procedure under the convention.1600 It is precisely this point
that runs the risk of a non-uniform and application of the EU Arbitration Convention, which
clearly is incompatible with the convention’s principal objective.1601

1595

The Netherlands’ government shares this viewpoint. See Netherlands Parliamentary document Kamerstukken II 1991-1992 – 22
691 no. 6, p. 3 and Decree of the Netherlands State Secretary of Finance of September 29, 2008 (IFZ2008/248M), par. 4.2.2.
1596
For example, a taxpayer in Ireland may be denied access to the procedures of the convention when it has failed to make a return. In
the United Kingdom, however, such taxpayers are denied access only for fraudulent cases. Consequently, taxpayers resident in the
United Kingdom may have easier access to the convention than taxpayers resident in Ireland. Although Ireland’s position is not in line
with the aim and purpose of article 8 of the convention, Ireland nevertheless can legally invoke this provision for failing of filing of a
tax return due to the system chosen under the convention. See for comments on Ireland’s position also Killius 1990, p. 44 and
Andriesse 1991, p. 173.
1597
Hinnekens 1991, p. 304, 1992, p. 97 and 1996/3, p. 283-284.
1598
Verdoner supported this position and stated that willful intent is essential for the invocation of article 8 of the convention. See
Verdoner, L.A., Het verdrag ter afschaffing van dubbele belastingen in geval van winstcorrecties tussen verbonden ondernemingen;
horde of mijlpaal?, Maandblad Belasting Beschouwingen 1991/3, p. 71.
1599
See also Hinnekens 1992, p. 97; Schelpe 1995, p. 75; Bricker 1998, p. 107; Joseph 2003 p. 51-52; Perdriel-Vaissière 2003, p. 213;
Perrou 2003, p. 285; Noiret Silveira da Cunha 2003, p. 413; Serrano Antón 2003, p. 442; di Cesare 2010, p. 278-279; and Djebali
2012, par. 3.2.5.1 and par. 6.2.2.2.1.
1600
Terra & Wattel 2008, p. 283. See also Farmer & Lyal, who concluded that due to the wide range of definitions, virtually all
infringements of tax legislation will deprive taxpayers of their right to have double taxation eliminated. In this regard Farmer & Lyal,
p. 306-307.
1601
Also Hinnekens 1991, p. 304 and 1996/3, p. 283-284.
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In sum, the above analysis clarified that in practice the penalty clause may be invoked for reasons
going beyond the original intent of article 8(1) of the convention: cases of tax fraud. The
remaining question is whether the Code of Conduct has provided for more guidance to ensure that
the penalty clause is applied only in cases of tax fraud.
12.5.4.5 Guidance in the Code of Conduct
Paragraph 8 of the Code of Conduct stipulates that article 8 of the convention should only be
invoked in exceptional cases like tax fraud, willful default and gross negligence. Unlike other
provisions included in the Code of Conduct, this provision does not provide a non-binding
recommendation, but instead puts a real obligation on Member States to only apply article 8 EU
Arbitration Convention in actual cases of inter alia tax fraud. It is submitted that by specifically
referring to tax fraud, the penalty clause is brought in line with the original intent of article 8 and
also with Member States’ reported practices on the invocation of this provision. The effect of
paragraph 8 Code of Conduct can, however, be questioned, as the actual invocation of article 8 of
the convention is still made dependent on Member States’ unilateral definition of the term ‘serious
penalty’. In other words, it is still these unilateral definitions that constitute the ground for denying
a taxpayer access to the convention’s procedures. These definitions have, however, not been
changed. So as long as this is the case, inclusion of a provision of any kind in the Code of Conduct
– binding or non-binding – has only a limited effect. Despite this, it is submitted that it is a good
first step that the Code of Conduct now explicitly states that article 8 of the convention does not
have a wide scope of application, but instead only regards exceptional cases. Nevertheless, the
content of paragraph 8 of the Code of Conduct is not sufficiently descriptive. The reasons hereof
are:
•

•

•

•

As a business representative within the EU JTPF correctly pointed out, there is a need for a
consistent approach among the Member States to article 8 of the convention. Paragraph 8 of
the Code of Conduct does not guarantee this. Although it clarifies that article 8 EU Arbitration
Convention should only be applied in exceptional cases like tax fraud, willful default and
gross negligence, paragraph 8 of the Code of Conduct does not define these terms.
Consequently, it is up to each Member State to interpret these terms and on that basis assess
whether to invoke article 8 of the convention. This by no means diminishes the risk that
Member States will interpret these terms differently and invoke the penalty clause also for
non-fraudulent cases.1602 Hence paragraph 8 of the Code of Conduct does not resolve the risk
of a non-uniform and non-consistent interpretation and application of article 8 of the
convention;
The original intent and rationale of article 8 of the convention is to avoid the convention’s
procedures being used in cases of tax fraud. Extending the scope of application to cases of
willful default and gross negligence therefore appears to conflict with this rationale and runs
the risk that the scope of application of article 8 being extended to non-fraudulent or nonabusive situations.1603 ;
Paragraph 8 of the Code of Conduct includes a textual error. The initial proposed wording
included in the second-to-last sentence the words ‘like fraud’ after the words ‘exceptional
cases’. These words were deleted and an additional sentence was added stipulating that
exceptional cases like fraud concern tax fraud, etc. As this sentence is a clarification of the
words exceptional cases, the words ‘like fraud’ are redundant; and
The declarations of France and Hungary diminish the effect of paragraph 8 of the Code of
Conduct. This especially applies to the French declaration, which comes down to applying
article 8 of the convention as if paragraph 8 of the Code of Conduct did not exist.

In sum, paragraph 8 of the Code of Conduct is a valuable provision, as it indicates that article 8 of
the convention can only be invoked in exceptional cases. Nevertheless, the definition of
1602
This for example follows from the statement of the French representative within the EU JTPF that France would not agree with a
recommendation depriving France of its right to invoke article 8 EU Arbitration Convention for inter alia cases of opposition to tax
inspection. See doc. JTPF/001/2015/EN, p. 5.
1603
As correctly indicated by the Italian representative within the EU JTPF, extending the scope of application to these situations may
lead to a result not intended by article 8 EU Arbitration Convention. See doc. JTPF/004/REV1/2014/EN, par. 2.13.
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exceptional cases de facto widens the scope of application of article 8 to non-fraudulent and nonabusive situations. Further, due to the absence of the terms ‘tax fraud’, ‘willful default’ and ‘gross
negligence’, Member States still have full discretion to deny a taxpayer access to the convention’s
procedures on the basis of article 8 EU Arbitration Convention.
As a last remark, the EU JTPF also discussed the option that if a mutual agreement were reached
or if the advisory commission’s opinion became binding, the penalty imposed should be adjusted
by bringing the penalty in line with the final agreed transfer price. The EU JTPF could not agree
on a provision to achieve this.1604 Although the failure to include a recommendation on this in the
Code of Conduct may be considered disappointing, as it may leave taxpayers with additional
financial costs even if double taxation has been eliminated, it is submitted that as penalties are not
imposed on the basis of the convention, their reduction remains a matter of Member States’
domestic legislation and is not an issue to be dealt with under the EU Arbitration Convention or
the Code of Conduct.
12.5.7 Evaluation
This section discussed the grounds upon which the competent authorities are allowed deny
taxpayers access to the convention’s procedures on the basis of article 8(1) of the convention
Three requirements must be fulfilled before Member States can invoke the penalty clause of
article 8(1). The following conclusions are drawn:
•

•

•

Taxpayers pursued actions that gave rise to an adjustment of profits based on the tax principles
laid down in article 4 EU Arbitration Convention: article 8(1) requires a direct link between
the profit adjustment and the penalty imposed. This requirement is sufficiently descriptive;
Legal and administrative proceedings have resulted in a final ruling: although article 8(1) does
not specify the term ‘final ruling’, there is no risk of a non-uniform application by Member
States, as a final ruling means an undisputable decision. 1605 So if administrative/legal
proceedings are still pending article 8(1) cannot be applied. This is defined sufficiently clearly
in article 8(1). Further, article 8(2) stipulates that if the convention’s procedures have already
been initiated (the mutual agreement procedure or arbitration procedure) and simultaneously
legal or administrative proceedings are pending in respect of the finality of an imposed
penalty, the competent authorities are at liberty to stall the application of the convention’s
procedures until those proceedings have been finalized. The content of article 8(2) clearly
defines when proceedings under the convention can be stalled, and also which party can
invoke this paragraph. A point of criticism is that the wording used in article 8 is not
consistent, as article 8(2) refers to judicial or administrative proceedings, whereas article 8(1)
refers to legal or administrative proceedings in article 8(1). Although this is seems to be a slip
of the pen and not a materially deviating provision, it nevertheless creates ambiguities; and
The taxpayer (and/or its associated enterprise) is (are) liable to a serious penalty: article 8(1)
does itself not define the term ‘serious penalty’, but each Member State individually defined
this term in its unilateral declarations in the Annex to the EU Arbitration Convention. Article
8(1) sufficiently clarifies which party should be liable to a serious penalty.

In conclusion, the content and scope of application of article 8(1) and (2) of the EU Arbitration
Convention are themselves sufficiently clear and therefore adhere to the principles of clarity and
simplicity. Nevertheless, the provision does not adhere to the principles of legal justice, legal
equality and legal certainty. This not so much because of the wording used in article 8, but due to
the fact that each Member State defined the term ‘serious penalty’ unilaterally and more
importantly in various ways. As to these definitions, the following conclusions may be drawn:
1604
See doc. JTPF/017/2005/EN, par. 26 and doc. JTPF/011/BACK/2005/EN, par. 2.8 and Annex 8. Possibly this follows from the fact
that only Greece and Italy are allowed to reduce penalties in case of a settlement. None of the other Member States allow for a
reduction of penalties in case of a mutual agreement procedure under a double tax convention or the EU Arbitration Convention.
1605
For administrative proceedings there is a final ruling the moment the imposed penalty becomes final either because the term for
objection has expired, or, in case an objection was filed, the moment the administrative authority judges the objection unfounded and
no further proceedings are conducted thereafter by taxpayers. For legal proceedings this is the moment the highest judicial authority
confirms the imposed penalty, or, in case of a lower court ruling, the moment the taxpayer lets the possibility to appeal or to seek
cassation expire.
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•

•

•

All definitions cover cases of tax evasion, tax fraud or other abusive situations. However, 20
Member States drafted their definitions in such way that they go beyond these abusive
situations (e.g. a late filing of tax returns) and also beyond the aim and purpose of article 8 of
the convention (excluding the convention’s application to situations of tax fraud);1606
Only 7 Member States refer in their definitions to their domestic legislation for the definition
of the term ‘serious penalty’. Although the imposition of penalties is a matter for Member
States’ domestic legislation, their unilateral definitions generally do not have a basis in their
domestic legislation; and
A large number of Member States’ definitions of the term ‘serious penalty’ may well be
outdated, as some of them even date back to 1990 or 1995.

From the history of the EU Arbitration Convention it can be seen that the original intent of article
8 was to exclude cases of tax fraud. However, because Member States use such wide criteria for
what constitutes a serious penalty for purposes of the convention, the scope of application is
widened beyond its original intent. This means that taxpayers face uncertainty as to the situations
in which article 8 can be invoked. Further, due to the different definitions of each Member State
there is a risk of a non-uniform application of the convention.1607 This conflicts with the principle
of legal certainty as well with as the principle of legal equality. Although Member States rarely
invoke the penalty clause to deny a taxpayer access to the convention’s procedures, in practice
Member States use the penalty clause as a pressure tool to force taxpayers to agree to a profit
adjustment. Despite the negligible factual application of article 8, access to the convention’s
procedures may still effectively be blocked by the very existence of this provision. This runs the
risk that the convention’s effectiveness will be reduced, even if the case under review concerns a
non-abuse/non-fraudulent case.1608 Hence taxpayers may de facto be punished twice for the same
offence: once by the imposition of a penalty and once by the double taxation being left in place.
This conflicts with the principle of legal justice. On principle, it is concluded that the inclusion of
the penalty clause is undesirable: taxpayers should be punished for committing tax fraud by
Member States’ domestic legislation and not by disallowing access to the EU Arbitration
Convention.
Paragraph 8 of the Code of Conduct stipulates that article 8 of the convention should only be
applied in exceptional situations: cases of tax fraud, willful default and gross negligence. As this
provision puts a real obligation on Member States to apply article 8 in exceptional cases only, the
inclusion of this provision is valuable. Nevertheless, it is concluded that the effect of paragraph 8
of the Code of Conduct is limited, because: (a) it is Member States’ wide definitions of what they
consider a serious penalty that causes the problems reported and (b) the current drafting of the
provision widens the scope of application of article 8 of the convention to non-fraudulent and nonabusive situations. Additionally, due to the absence of the terms ‘tax fraud’, ‘willful default’ and
‘gross negligence’ in paragraph 8 of the Code of Conduct, the Member States still have full
discretion to deny a taxpayer access to the convention’s procedures on the basis of article 8 of the
convention. This by no means resolves the reported problems of a non-uniform and inconsistent
application of article 8. The inclusion of a provision in paragraph 8 of the Code of Conduct has
not contributed to an improvement of the working sphere of article 8 and its practical application
by the Member States.
To conclude, although the content of article 8 of the EU Arbitration Convention is itself
sufficiently descriptive in that it does not contain any ambiguities as regards its application and
interpretation, the wide definitions by Member States of the term ‘serious penalty’ lead to a
situation in which not only cases of tax fraud are excluded from the convention’s application. The
1606
The EU JTPF thus correctly concluded that Member States’ definitions of the term ‘serious penalty’ can presumably not be
considered as serious.
1607
Or as correctly concluded by Pistone, taxpayers receive a non-homogenous protection of their right to eliminate double taxation.
Pistone 2003, p. 332.
1608
See also comments of BIAC on the OECD discussion draft to improve mechanisms for the resolution of tax treaty disputes of May
5, 2006, par. 6. BIAC stressed that if the mere assertion of penalties for lack of adequate documentation can block access to the mutual
agreement procedure, the procedure would soon become largely irrelevant.
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inclusion of a provision in the Code of Conduct has not brought about an improvement.
Conclusively, the current design of article 8 creates uncertainties, an unequal application of the
convention and is not effective, as its scope of application goes beyond its original intention:
situations of tax fraud. This provision therefore does not comply with the principles of legal
justice, legal equality and legal certainty.
12.6 Suspension of tax collection during the period the EU Arbitration Convention is applied
12.6.1 Provision of the EU Arbitration Convention
The convention does not include a provision regarding the suspension of tax collection when the
convention’s procedures are being applied.
12.6.2 Work conducted by the EU JTPF
12.6.2.1 Working towards a common approach
The EU JTPF examined during its first term whether taxpayers should be granted suspension of
tax collection when their case is dealt with under the convention and, if so, whether the forum
should develop a common approach on this. Not all representatives agreed. For example, one
Member State’s representative argued that as the suspension of tax collection is a matter of
Member States’ domestic legislation and because the forum should only discuss non-legislative
solutions, this issue was outside the forum’s competence. 1609 Other Member States’
representatives instead argued that although the convention itself does not provide for the
suspension of tax collection, the objective of the EU JTPF actually justifies an examination of this
issue. Most forum members acknowledged that the absence of rules on the suspension of tax
collection in the convention during the period its procedures are being applies has a severe
financial impact on taxpayers, as it may lead to a substantial cash-flow loss for their business
(financing the double taxation). Further, it also makes the convention a less attractive instrument
compared with domestic appeals procedures, for which in general suspension of tax collection is
available.1610 The EU JTPF’s secretariat observed that whereas the rejection of suspension could
be justified in cases where third-countries are involved, this should not be the case in situations in
which only Member States are involved, because the network of double tax conventions between
Member States and the Mutual Assistance Directive provides Member States with sufficient
guarantees to secure tax collection in due time.1611 In this respect, the secretariat asked for forum
members’ input on whether they could agree to grant suspension of tax collection during the
period when a mutual agreement procedure is pending under the EU Arbitration Convention
and/or double tax conventions between Member States.1612 Business representatives within the EU
JTPF favoured the automatic granting of suspension of tax collection once a mutual agreement
procedure is initiated under either instrument.1613 They suggested the following two options so as
to provide for a common approach by Member States:
a) Providing for an automatic suspension of tax collection if the advisory commission does not
hold its first meeting within three months of the date of expiry of the two-year deadline of the
mutual agreement procedure, if a suspension was not already granted pursuant to the Member
State’s domestic legislation; or
b) Providing for suspension of tax collection under a mutual agreement procedure on the same
conditions applicable for domestic appeal procedures.

As regards option b), business representatives suggested including the following provision in the
Code of Conduct:
‘Member States should take all necessary measures to ensure that the suspension of tax collection
during cross border dispute resolution procedures (under the Arbitration Convention and double
1609
1610
1611
1612
1613

Doc. JTPF/003/2002/EN, para. 48-50.
Doc. JTPF/007/2002/REV1/EN, para. 45-47. See also doc. JTPF/003/2002/EN, par. 39 and doc. JTPF/004/2014/EN, par. 34.
Ibid.
Ibid.
Doc. JTPF/010/BACK/2003/EN, par. 3.
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tax conventions between Member States) can be obtained by enterprises engaged in such
procedure, under the same conditions as those engaged in a domestic appeals/litigation
procedure’. [Emphasis added]

The EU JTPF only discussed the second suggestion of the business representatives. Member
States’ representatives, however, considered the suggested provision too far-reaching, and
suggested using a less-restrictive wording, namely the replacement of the term ‘should’ by a
recommendation and the replacement of the reference to the double tax convention by an advice
to the Member States. The EU JTPF eventually adopted these suggestions, which are included in
paragraph 10(a) of the Code of Conduct. This provision is further discussed in section 12.6.3
below.
12.6.2.2 Monitoring the suspension of tax collection in practice
Prior to the inclusion of paragraph 10(a) in the Code of Conduct, the EU JTPF monitored
Member States’ practices. In a report in 2004, it concluded that under their domestic legislation
almost all Member States provide for (automatic) suspension of tax collection if the taxpayer
files an objection to the tax assessment, or if the taxpayer lodges an appeal.1614 However, most
Member States are not allowed, under their domestic legislation, to suspend tax collection in
case of a mutual agreement procedure, although some Member States’ tax authorities may do so
on a purely discretionary basis. After the adoption of the Code of Conduct, the EU JTPF’s
secretariat issued a questionnaire in 2008 to see whether the Member States had followed-up the
recommendation in paragraph 10(a) of the Code of Conduct.1615 Member States’ input shows
that of the then 25 Member States only Portugal and Slovenia did not provide for suspension of
tax collection.1616 With respect to the convention, 15 Member States reported that they provided
for the suspension of tax collection when a case is dealt with under the convention’s procedures.
Austria, Germany, Portugal and Slovenia, however, specified that it was not their standard
procedure to allow the suspension of tax collection during the application of the convention’s
procedures.1617 As part of its 2011-2015 monitoring program, the EU JTPF re-examined the
issue of suspension of tax collection. Following the collection of proposals to improve the
functioning of the convention, business representatives in the forum reported that in practice it is
difficult to obtain a suspension of tax collection when a case is dealt with under the convention’s
procedures.1618 In order to assess whether paragraph 10(a) of the Code of Conduct needed
amendment, the EU JTPF’s secretariat requested Member States to report if and how they had
implemented this paragraph in their domestic legislation/administrative practice.1619 The input
received shows that in 2015 19 of the 28 Member States allow the suspension of tax collection
during the period the convention is being applied.1620 Bulgaria, Croatia, the Czech Republic,
Estonia, Finland, Ireland, Poland, Romania and Slovenia do not grant such suspension. Based on
this input, agreed to publish of each Member State its unilateral policy as regards the suspension
1614

Commission Communication doc. COM (2004) 297 final, par. 2.6. See De Hert 2004, p. 22.
Annex IX to the Commission Staff Working Paper doc. SEC (2009) 1169 final. See also Commission Communication doc. COM
(2009) 472 final, par. 33.
1616
At the time of the collection of data, Bulgaria, Croatia and Romania were not signatory states to the convention and therefore did
not provide input. See for France also regulation (14 F-1-06 no. 34) of February 23, 2006, paras. 95-119 and regulations (BOI-INTDG-20-30-10) of December 2, 2015, paras. 260-270 and (BOI-INT-DG-20-30-20) of December 2, 2015, paras. 290; and for the
Netherlands also Decree of the State Secretary of Finance (IFZ2008/248) of September 29, 2008, par. 8.1. See inter alia Tropin, M.J.,
EU Members support suspending collections once competent authority proceedings begin, Tax Management Transfer Pricing Report
2007, p. 752-754 (overall); Gibert 2006, p. 361-362 (France); and Massimiano 2014, p. 53-54 (Italy).
1617
Germany, Portugal and Slovenia also mentioned that they were preparing legislative instruments in this respect.
1618
Doc. JTPF/020/2012/EN, p. 16 and doc. JTPF/002/2013/EN, par. 2.11.
1619
Ibid par. 2.11. See further doc. JTPF/005/2013/EN, p. 6; doc. JTPF/011/REV2/2013/EN, par. 47; doc. JTPF/003/2014/EN, par.
4.17; and doc. JTPF/004/2014/EN, par. 2.15.
1620
Annex III to Final report on improving the functioning of the Arbitration Convention (JTPF/002/2015/EN), March 2015. See also
Revised compilation of comments on the Draft report on improving the functioning of the Arbitration Convention (JTPF/004/2014/EN)
following the JTPF meeting on 26 June (JTPF/012/REV1/2014/EN), October 2014 and Compilation of comments received on the draft
Final report on improving the functioning of the Arbitration Convention following the JTPF meeting on October 24, 2014
(JTPF/001/2015/EN, February 2015. See for the unilateral policy of Member States that do grant a suspension of tax collection also:
Denmark’s regulation of January 24, 2013, par. CF.8.2.2.25.3; France’s regulation (BOI-INT-DG-20-30-10) of December 2, 2015,
para. 260-270: Italy’s regulation of June 5, 2012, par. 4.2.7; Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of
September 29, 2008, par. 8.1; and Spain’s Royal Decreto (1794-2008) of November 18, 2008, articles 25-40.
1615
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of tax collection on its website.1621
12.6.3 Provision of the Code of Conduct
Paragraph 10(a) of the Code of Conduct includes a recommendation on the granting of a
suspension of tax collection during the period in which the EU Arbitration Convention is being
applied. This provision stipulates that:
‘Member States are recommended to take all necessary measures to ensure that the suspension of
tax collection during cross-border dispute resolution procedures under the Arbitration
Convention can be obtained by enterprises engaged in such procedures under the same
conditions as those engaged in a domestic appeals or litigation procedure although these
measures may imply legislative changes in some Member States. It would be appropriate for
Member States to extend these measures to the cross-border dispute resolution procedures under
double taxation treaties between Member States’.1622 [Emphasis added]

12.6.4 Analysis
12.6.4.1 Tax collection and the application of the EU Arbitration Convention
Member States are, pursuant to articles 4 and 5 of the convention and their domestic legislation,
entitled to impose a profit adjustment if they are of the opinion that the taxpayer has not dealt at
arm’s length in dealing with its associated enterprises, or if not the correct amount of profits has
been attributed to a permanent establishment. When Member States impose such a profit
adjustment, the additional tax due normally becomes due and payable the moment the term for
objection has passed. As the EU JTPF’s work in this field shows, most Member States grant
suspension of tax collection if a taxpayer lodges a domestic appeal against the tax assessment
including the profit adjustment. The EU JTPF extensively discussed whether Member States
should also grant such suspension during the period in which the procedures of the EU Arbitration
Convention are applied. This discussion was not new. Already in 1976, when the Commission
proposed the Arbitration Directive, the European Parliament suggested that the collection of taxes
should be deferred when the procedures of the Arbitration Directive were being applied.1623 The
Economic and Social Committee went even one step further, suggesting that the collection of the
additional tax should be deferred until the procedure was complete, and thus until double taxation
was actually eliminated. 1624 The proposed Arbitration Directive did not provide for such
suspension. De Roeck has stated that this was because Member States raised serious objections to
the introduction of common rules for suspension of tax collection in an arbitration procedure, as
they feared that taxpayers could abuse the Arbitration Directive to benefit from this
suspension.1625 It is not unlikely that Member States also used these arguments for not including
rules for the suspension of tax collection when drafting the EU Arbitration Convention, which
also does not grant such a suspension.
In its 2001 Study, the Commission also discussed this issue, as in its view the absence of
suspension of tax collection constitutes an important obstacle to the smooth functioning of the
convention.1626 In the literature the same view was put forward. For example, Richards argued
1621

See doc. JTPF/002/2015/EN, par. 2.17.
Prior to its proposed revision in 2015, paragraph 10(a) Code of Conduct stipulated: ‘Member States are recommended to take all
necessary measures to ensure that the suspension of tax collection during cross border dispute resolution procedures under the
Arbitration Convention can be obtained by enterprises engaged in such procedures, under the same conditions as those engaged in a
domestic appeals or litigation procedure although these measures may imply legislative changes in some Member States. It would be
appropriate for Member States to extend these measures to the cross-border dispute resolution procedures under double taxation
treaties between Member States’.
1623
Resolution European Parliament (C 163/24-25), par. 3.
1624
Opinion of the Economic & Social Committee (C 18/78), par. 2.3.3. Clearly, if this suggestion were to be adopted, Member States
would be triggered to resolve the case as quickly as possible. De Roeck reported that Member States also argued that it was unclear
which Member State should grant the suspension of tax collection. It is submitted that these arguments are invalid for two reasons.
First, the Member States could have adopted rules in their domestic legislation or in the proposed Arbitration Directive not to grant
suspension of tax collection if it appears that taxpayers are abusing system for the purpose of suspension of tax collection. Second, it is
manifestly evident that the Member State that imposed the profit adjustment should provide for the suspension of tax collection, as it is
that Member State which collects the additional tax due.
1625
See De Roeck 1990, p. 123.
1626
Commission Staff Working Paper doc. SEC (2001) 1681, p. 279 and 353.
1622
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that as generally significant amounts are at stake in tax dispute resolution procedures, and also
because the time to complete those procedures is rather long, the immediate collection of
additional taxes due may invite taxpayers to accept double taxation instead of bearing additional
costs and the risk of a non-secure outcome of these dispute resolution procedures.1627 Business
representatives within the EU JTPF took an even firmer position, arguing that if suspension of tax
collection were not granted, the application of the convention in practice would be minimal.1628
They added that as the dispute in question is actually between the Member States involved, the
time necessary to solve the dispute should not be at the taxpayer’s expense. It is submitted that
these arguments have merit. However, as the EU Arbitration Convention does not include a
provision setting out that Member States should grant a suspension of tax collection during the
period in which its procedures are applied, it is a matter for each Member State individually
whether or not to grant such suspension. This view is reinforced by the fact that the convention
only provides a procedural framework on how to eliminate double taxation arising from profit
adjustments related to transfer pricing, not for the suspension of tax collection. Nevertheless, from
the perspective of taxpayers it is important that the Member States should actually grant
suspension of tax collection when cases are dealt with under the convention. If no suspension of
tax collection is granted when applying the convention’s procedures, the convention becomes a
less attractive and more costly solution for eliminating double taxation, when compared to
available domestic remedies for which suspension of tax collection is generally available. In fact,
in that situation the taxpayer has the choice of a guarantee that double taxation will be eliminated,
but without suspension of tax collection (EU Arbitration Convention), or the choice of being
granted a suspension of tax collection, but with a severe risk that double taxation would not be not
eliminated (domestic appeals procedure).1629 In the absence of rules on the suspension of tax
collection when the procedures of the EU Arbitration Convention are being applied, taxpayers are
obliged to pay the additional tax due immediately, but the double taxation is only eliminated years
later (if at all), In the meantime the taxpayer has paid tax on the same profits twice, which places
an additional financial burden on the taxpayer and confronts him with (enormous) cash-flow
disadvantages.1630 Hence it may even lead to loss of potential profits, since the funds used to pay
the tax twice are (temporarily) not available to the taxpayer, and so economic losses result.1631
This becomes even more relevant in transfer pricing, as adjustments in this area generally concern
major amounts of additional taxes due.
In sum, although granting suspension of tax collection is not a matter to be dealt with by the EU
Arbitration Convention, but instead by Member States’ domestic legislation, the subject is closely
1627
Richards, G., An Internal Market without tax obstacles – snapshot or blueprint?, The EC Tax Journal 2001/3, p. 183. Schwartz
2002, p. 412 took a similar view.
1628
Doc. JTPF/020/BACK/2003/EN, par. 2.
1629
This latter situation is due to the fact that a court procedure has effect only in a single Member State. If a taxpayer lodges an appeal
against an imposed profit adjustment, the court can either approve or reject the adjustment. If this court agrees with the adjustment,
double taxation will not be eliminated. Although it may be possible to lodge an appeal in the other Member State (in which the
associated enterprise is resident with whom the transactions under review were conducted), so as to request a corresponding
adjustment, even then it is doubtful whether double taxation would be fully recovered, as the court of that Member State may also not
award the corresponding adjustment. See also Commission Staff Working Paper doc. SEC (2001) 1681, p. 279.
1630
Further, it must be taken into account that if double taxation is resolved, it is factually a zero sum game. The taxpayer and its
associated enterprise(s) have already paid the total tax due in relation to the profit adjustment, but the dispute in question is what
portion of the total tax due should be paid to which Member State. In that perspective, it is difficult to accept that a taxpayer should
pre-finance the total tax due twice. See, for similar views, De Hert 2004, p. 22. See further ECJ judgment of January 21, 2010 in case
C-311/08 Société de Gestion Industrielle SA v. Belgian State, [2010] ECR I-487, paras. 47 and 54. See also the Opinion of AdvocateGeneral Kokott of September 10, 2009 in that case, par. 48.
1631
See also paragraph 48 of the Commentary to article 25 of the OECD Model Convention: ‘(…) the requirement to pay tax prior to
the conclusion of the mutual agreement procedure may permanently cost the taxpayer the time value of the money represented by the
amount inappropriately imposed for the period prior to the mutual agreement procedure resolution at least in the fairly common case
where the respective interest policies of the relevant Contracting States do not fully compensate the taxpayer for that cost. Thus, this
means that in such cases the mutual agreement procedure would not achieve the goal of fully eliminating, as an economic matter, the
burden of the double taxation or other taxation not in accordance with the Convention. Moreover, even if that economic burden is
ultimately removed, a requirement on the taxpayer to pay taxes on the same income to two Contracting States can impose cash flow
burdens (…)’. See further paragraph 4.63 of the OECD Transfer Pricing Guidelines; OECD, Improving the resolution of tax treaty
disputes, January 30, 2007, par. 27; OECD’s MEMAP, par. 4.5.3; OECD, Action 14: Making dispute resolution mechanisms more
effective – Final Report, Paris, October 5, 2015, par. 50; UN’s Guide to the mutual agreement procedure, par. 227-228; and paragraph
9.6.1.11 of UN’s Transfer Pricing Manual. See for a discussion in the literature inter alia Visser 2006, par. 15.2 and Ault 2013, p. 315316.
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connected with it. Not granting a suspension of tax collection jeopardizes the convention’s
effective application and leaves the taxpayer with an additional financial burden. The state of play
up to 2008 was that most of the Member States did not grant a suspension of tax collection when
applying the procedures of the convention. It is submitted that is curious why suspension is not
automatically granted, since the Mutual Assistance Directive should provide Member States with
sufficient guarantees to secure tax collection during or after the application of the convention’s
procedures.1632 The work of the EU JTPF has proved to be valuable, since as a result of the
inclusion of a provision in the Code of Conduct most Member States grant a suspension of tax
collection when applying the convention’s procedures. The content and effect of this provision is
further analysed below.
12.6.4.2 Solution offered in the Code of Conduct
In its 2001 Study, the Commission suggested two options to deal with the suspension of tax
collection under the EU Arbitration Convention.1633 In its view the easiest way to provide for
suspension of collection was to include a provision in the EU Arbitration Convention. As an
alternative the Commission suggested that the convention could stipulate that suspension of tax
collection should be granted on terms similar to the Member States’ own rules of suspension if an
appeal is lodged. The EU JTPF eventually proceeded with this second suggestion and included a
provision on this in paragraph 10(a) of the Code of Conduct
In reaction to the first suggestion from the Commission it is submitted that it is not per se
necessary to amend the convention to ensure the granting of suspension of tax collection, as long
as all Member States do grant such suspension during the period the convention’s procedures are
being applied. More importantly, there should be no differences between domestic appeals
procedures and the EU Arbitration Convention as regards the suspension of tax collection. This
avoids one option becoming less attractive than the other only due to the issue of the nonsuspension of tax collection. It is submitted that this is precisely what paragraph 10(a) Code of
Conduct aims to achieve, namely to provide for suspension of tax collection when applying the
procedures of the convention on similar grounds to those in domestic appeals procedures. So if
paragraph 10(a) of the Code of Conduct is able to realize this, there is no need to introduce a
provision in the convention itself. However, the reality is that not all Member States grant
suspension of tax collection when the convention’s procedures are being applied. Although, since
the introduction of paragraph 10(a) in 2006, the number of Member States that provide for the
suspension of tax collection has risen from 13 to 19 of the 28 Member States, approximately one
third of all signatory states to the EU Arbitration Convention still do not grant suspension during
the period in which the convention’s procedures are applied.1634 Di Cesare raised another important
issue, noting that Member States have implemented the recommendation as regards the
suspension of tax collection in a different ways.1635 Consequently, different rules exist as to how
and under what conditions suspension of tax collection is granted under the convention.1636
Remarkably, the Commission already foresaw this risk in its 2001 Study. In fact, it acknowledged
that leaving the suspension up to each Member State individually was less attractive, as the actual
suspension of tax collection would then still be subject to a case-by case assessment. Both Di
Cesare and the Commission are correct. Nevertheless, it is submitted that as long as a suspension
1632
Council Directive concerning mutual assistance by the competent authorities of the Member States in the field of direct taxation
and taxation of insurance premiums (77/799/EEC), OJ L 197 L 336/15, Brussels, December 19, 1977, repealed on February 15, 2011
by Council Directive on administrative cooperation in the field of taxation (2011/16/EU) OJ 2011 L 64/1.
1633
Commission Staff Working Paper doc. SEC (2001) 1681, p. 353.
1634
If an examination is made of those Member States that do not grant such suspension, it is striking that the Czech Republic, Estonia,
Finland, Ireland and Poland reported in 2015 that they do not grant a suspension of tax collection in respect of the convention, but in
2008 actually reported that they do grant such suspension.
1635
Di Cesare 2010, p. 279. Massimiano reported that Italy only grants suspension of tax collection if the taxpayer withdraws any
domestic appeals. See Massimiano 2014, p. 53-54. Other Member States do not provide for specific rules or conditions.
1636
For example in paragraph 5.7 of its unilateral regulation of June 5, 2012 Italy included detailed guidance on what basis suspension
of tax collection is granted when applying the convention: a separate request, and if domestic appeals are pending for the same issue as
that for which a request under the convention is submitted, suspension of tax collection will only be granted if that appeal is withdrawn.
In its regulation Italy considers this practice consistent with the convention and the Code of Conduct. It is submitted that this conflicts
with paragraph 10(a) of the Code of Conduct, which stipulates that suspension of tax collection under the convention should be granted
on the same grounds as suspension of tax collection in case of domestic appeals procedures. See also Pistone 2003, p. 312-313.
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of tax collection is not provided for in the EU Arbitration Convention itself, the issue remains a
matter for the Member States’ domestic legislation. There is, however, no discrimination, since
the major aim was to have taxpayers benefit from the suspension of tax collection in the same way
as in domestic appeals procedures, as this created the discrimination, not the actual conditions
upon which the suspension is granted. In that perspective, it is submitted that the content and
practical application of paragraph 10(a) of the Code of Conduct provides for sufficient guidance.
Nevertheless, as only two-thirds of all Member States provide for the suspension of tax collection
during the period in which the procedures of the convention are being applied, the effect of
paragraph 10(a) of the Code of Conduct is not satisfactory, as on balance it leads to unequal
situations among taxpayers when submitting requests under the EU Arbitration Convention.
12.6.5 Evaluation
If a Member State imposes a profit adjustment, the tax due on this adjustment normally becomes
due and payable the moment the tax assessment that includes the adjustment becomes irrevocable.
The EU Arbitration Convention, however, does not provide for the suspension of tax collection
during the period in which its procedures are being applied. This section examined whether the
absence of a rule in the convention has an effect on the convention’s functioning, and whether the
rules included in the Code of Conduct provide a solution. Granting suspension of tax collection,
however, is not a matter to be dealt with by the convention, as that only provides a procedural
framework on how to eliminate double taxation arising from transfer pricing profit adjustments
and not for issues indirectly connected therewith. Nevertheless, the issue of suspension of tax
collection is closely connected to the convention’s application, because denial of such suspension
jeopardizes the convention’s effective application and leaves the taxpayer with an additional
financial burden. Paragraph 10(a) of the Code of Conduct states that Member States are
recommended to take all necessary measures to ensure that taxpayers can benefit from the
suspension of tax collection during the application of the convention under the same conditions as
for domestic appeals procedures. Paragraph 10(a) of the Code of Conduct is sufficiently
descriptive in that it adheres to the principles of clarity and simplicity. Nevertheless, it does not
satisfy the principles of effectiveness, legal equality and legal certainty, because still in 2016 only
19 of the 28 Member States grant suspension of tax collection during the period in which the
convention’s procedures are being applied. In other words, the fact that paragraph 10(a) Code of
Conduct is only a recommendation and that there is no real obligation for Member States to allow
a suspension of tax collection has acted deterrent in practice, as taxpayers do not benefit in all
Member States from the suspension of tax collection. In the nine Member States that do not grant
a suspension of tax collection, taxpayers enjoy a lower degree of legal certainty, and compared
with those in the 19 Member States that do grant a suspension of tax collection they are also not
treated equally.
12.7 Concluding remarks
The second phase in the application of the EU Arbitration Convention concerns the unilateral
relief procedure, in which the competent authority to which the request was submitted has to
review the request on its well-founded merits and decide whether at a unilateral level it is possible
to eliminate double taxation for the specific case under review. This chapter included an in-depth
analysis of this unilateral relief procedure, looking at the following subjects: (i) time limits for the
procedure, (ii) review of the request (is the request well-founded and is a unilateral satisfactory
solution possible), (iii) procedural rules to be applied during this phase, (iv) restrictions in the
application of the convention (serious penalty clause) and (v) suspension of tax collection during
the period of the convention’s application. To be able to answer the question whether the
unilateral relief procedure under the convention functions satisfactorily as regards its procedural
functioning, and thus the second research sub-question (see section 12.1), this chapter examined
whether the rules in the EU Arbitration Convention and/or the Code of Conduct adhere to the
principles of clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal
equality and legal certainty. The answer to this question is as follows:
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Subject and provision in EU
Arbitration Convention/ Code of
Conduct
Timeline for the procedure
-

Review of the request
Article 6(2) EU Arbitration Convention
Paragraph 5 Code of Conduct
Article 6(2) EU Arbitration Convention

Procedural rules
Paragraphs 7.3(e), (g) and (h) Code of
Conduct
Restrictions in the application of the
convention’s procedures
Articles 8(1)-(2) EU Arbitration
Convention
Paragraph 8 Code of Conduct
Suspension of tax collection
Paragraph 10(a) Code of Conduct

Adherence to the testing principles?

No deadline within which the unilateral relief procedure
should to be conducted. This does not adhere to the principles
of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty.
• Well-founded criterion: no adherence to the principles of
clarity and simplicity, transparency, legal justice, legal
equality and legal certainty; and
• Satisfactory solution: no adherence to the principles of
clarity and simplicity, transparency, effectiveness, legal
justice, legal equality and legal certainty.
No adherence to the principles of clarity and simplicity,
transparency, efficiency, effectiveness, legal justice, legal
equality and legal certainty, except for paragraph 7.3(g)(iii).
In essence adherence to the principles of clarity and
simplicity, but not as regards Member States’ unilateral
definitions of the term ‘serious penalty’. No adherence to the
principles of legal justice, legal equality and legal certainty.
No adherence to the principles of clarity and simplicity, legal
justice, legal equality and legal certainty.
Adherence to the principle of clarity and simplicity, but not
with the principles of effectiveness, legal justice, legal
equality and legal certainty.

In conclusion, the analysis demonstrates that not all provisions in the EU Arbitration Convention
and supplemented by the Code of Conduct are sufficiently descriptive in that they all adhere to the
testing principles discussed in the beginning of this paragraph. This conclusion will be further
taken into account when answering the second research sub-question in chapter 17.
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13. Phase III: Mutual agreement procedure (‘procedure amiable’)

13.1 Chapter overview
The moment the competent authority to which the request was submitted judges a request for
application of the EU Arbitration Convention well-founded, but is unable to resolve the case
unilaterally, the unilateral relief procedure transfers into the bilateral mutual agreement procedure.
This is the third of the convention’s five phases. During this phase the competent authorities
involved jointly have to strive to eliminate the double taxation by means of an amicable
procedure. The mutual agreement procedure under the EU Arbitration Convention derives from
the 1977 version of article 25(1-2) of the OECD Model Convention.1637 The EU Arbitration
Convention however, deviates from the mutual agreement procedure under the 1977 version of the
OECD Model Convention, as that version did not specify a deadline within which such mutual
agreement should be reached.1638 As the EU Arbitration Convention provides for an arbitration
procedure subsequent to the mutual agreement procedure if the competent authorities involved fail
to reach agreement, it was necessary to include a deadline for the latter procedure, and this was set
at two-years. This chapter describes and discusses in detail the working of the mutual agreement
procedure under the EU Arbitration Convention. The provisions included in the convention, the
work of the EU JTPF and the provisions included in the Code of Conduct (if any) relating to the
mutual agreement procedure will be described, analyzed, and evaluated in this chapter. The
description and evaluation serves as input for answering the second research sub-question in
chapter 17. This sub-question was discussed in section 0.5 and reads as follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, the following question is answered in this chapter:
Are the convention’s procedures defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide an outcome in all cases that conforms with the principles of legal
justice, legal equality and legal certainty?

To answer this question for the mutual agreement procedure, the following subjects are discussed:
the two-year deadline for the mutual agreement procedure (13.2), extension of the two-year
deadline (13.3), proceedings during the mutual agreement procedure (13.4), secrecy obligation
(13.5), costs of the mutual agreement procedure (13.6) and the outcome of the procedure (13.7).
This chapter ends with a conclusion in section 13.8 in which the question posed above is
answered. This conclusion will constitute the basis for answering the second sub- question in
chapter 17.

1637
During Dutch parliamentary proceedings on the implementation of the EU Arbitration Convention, the Netherlands government
specifically mentioned that the convention was drafted so as to be analogous to article 25 of the OECD Model Convention. See
Netherlands Parliamentary document Kamerstukken 1991-1992 – 22 691, no. 3, p. 2. See further Van Raad & de Lignie 1997, par. 3.2.
1638
In 2008, article 25 of the OECD Model Convention was supplemented with an arbitration procedure, whereby the deadline for the
mutual agreement procedure is also set at two years.
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13.2 The two-year deadline for the mutual agreement procedure
13.2.1 Provision of the EU Arbitration Convention
The two-year deadline for the mutual agreement procedure is set out in article 7(1) of the EU
Arbitration Convention. This paragraph reads as follows:1639
‘If the competent authorities concerned fail to reach an agreement that eliminates the double
taxation referred to in Article 6 within two years of the date on which the case was first submitted
to one of the competent authorities in accordance with Article 6 (1), they shall set up an advisory
commission charged with delivering its opinion on the elimination of the double taxation in
question’. [Emphasis added]

The convention, and in particular article 7(1), does not further define when a case is to be
considered as ‘first submitted’.
13.2.2 Work conducted by the EU JTPF
13.2.2.1 2002-2004: working towards a common approach on the commencement date of the twoyear deadline
The Netherlands representative within the EU JTPF at first provided suggestions to identify the
commencement date of the two-year deadline for the mutual agreement procedure under the
convention. This representative suggested that if no clear arrangements could be agreed upon by
the EU JTPF, the Member States involved should, shortly after the submission of a request by the
taxpayer, mutually agree on procedural arrangements on how a joint position could be reached
concerning this commencement date.1640 The EU JTPF decided not to proceed with this proposal,
as it contained too many downsides, but instead agreed to work on a common starting-point for
the two-year deadline. Stocktaking by the EU JTPF’s secretariat showed that within the EU JTPF
the general view was that the two-year deadline commences the moment the taxpayer rightfully
submitted a request under the convention.1641 This is because article 7(1) of the convention
unequivocally stipulates that the two-year deadline is computed from the moment a request for the
convention’s application was first submitted to one of the competent authorities involved.1642 The
1639
The text of the provision is (partially) based on article 6(1) of the 1978 Netherland’s proposal for a multilateral arbitration
convention, which in turn was based on article 3(1) of the proposed Arbitration Directive. See Council Note R/856/78 (FIN 213) of
April 13, 1978. Article 6(1) of the Netherlands’ proposal reads: ‘if, in applying article 5, the competent authorities concerned fail to
reach an agreement that eliminates the double taxation mentioned in article 5, paragraph 1, they shall present the case to a
commission whose decision they shall agree from the outset to accept. The enterprises must have exhausted all the remedies available
to them under the domestic law of that State before the case may be submitted to the Commission. This submission to the commission
must be made within two years from the first date on which the case was submitted to one of the competent authorities in accordance
with the provisions of article 5, paragraph 1; or within six months from the date of the decision delivered in highest resort under the
domestic law of one or both of the Contracting States concerned’. Note that in case a domestic appeals procedure was pending, the
two-year deadline was replaced by a six-month deadline after the highest judicial instance rendered its decision. This proposed rule
was not included in the EU Arbitration Convention.
1640
Proposal of the Netherlands to improve the practical functioning of the EU Arbitration Convention (JTPF/007/BACK1/2002/EN),
November 25, 2002, p. 3. In connection with this suggestion, the Netherlands representative submitted a proposal on how to determine
this commencement date. This proposal contained the following procedural steps:

a) The Member State that imposed the profit adjustment sends, within one month after receipt of the taxpayer’s request for the
application of the EU Arbitration Convention, a notification of receipt to the other Member State involved that also includes a
position on the starting point of the two-year deadline;
b) Within one month of after the notification, the other Member State involved will indicate whether it agrees with the proposed
starting point of the two-year deadline. If this other Member does not agree with that position, it will make its own position clear on
the starting point of the two-year deadline; and
c) If the Member States continue to disagree on the starting point of the two-year deadline, an agreement will be reached within one
month after the date on which a last statement of position on the starting point was proposed. If disagreement then still continues,
the date will be set at the latest date proposed.
The Member State that imposed the profit adjustment will then notify the taxpayer, within two weeks after the date of determination
of the starting-point, of the date when the two-year deadline commences / has commenced.
It is submitted that if this proposal were to be implemented, this obviously would trigger Member States to take a more conservative
position, as a disagreement by Member States results in the latest date proposed as the commencement date of the two-year deadline. A
later date as the starting-point may be in the interests of Member States to discourage taxpayers to seek relief of double taxation under
the convention.
1641
Procedural improvements to the EU Arbitration Convention and related mutual agreement procedures (JTPF/007/2002/REV1/EN),
November 8, 2002, par. 31-32.
1642
Doc. JTPF/002/2003/EN, par. 41.
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EU JTPF’s secretariat, however, acknowledged that taxpayers might submit an incomplete
request, which subsequently makes it impossible for those competent authorities to start with their
deliberations under the mutual agreement procedure. It would then be somewhat unfair if the twoyear deadline had already commenced. Not surprisingly, within the EU JTPF all the Member
States’ representatives supported this position. In their view, the two-year deadline could only
commence at the moment that some basic information on the case has been submitted.1643 The
representative of Germany was the most explicit and stressed that taxpayers should not be entitled
to claim the expiry of the two-year deadline (and thus triggering referral to the arbitration
procedure) if this expiry was caused due to a lack of cooperation by the taxpayer.1644 In the
German view, an uncooperative taxpayer could cause serious delays in resolving the case, and
even if the taxpayer were to be cooperative, there could still be delays if the taxpayer is reluctant
to submit all the information requested. All Member States’ representatives supported this
position, saying that the two-year deadline should be extended if the taxpayer does not cooperate
or does not provide sufficient information.1645 Business representatives within the EU JTPF,
however, considered it inappropriate that the two-year deadline could only commence once all
relevant information has been provided to the competent authorities involved, as an extension of
the two-year deadline could result in penalizing taxpayers.1646 They further argued that the tax
authorities normally already have access to the information available and also have the possibility
to exchange this information. For that reason, these representatives concluded that the argument
that there is insufficient information available is somewhat exaggerated. After deliberations, the
EU JTPF agreed during its fifth meeting on: (i) a common commencement date of the two-year
deadline, (ii) a clarification of the words ‘necessary information’ and (iii) a term within which the
competent authorities involved can request additional information that they deem necessary in
order to start proceedings under the convention.1647 The proposed definition and the clarifications
are included in paragraph 7.6(b) of the Code of Conduct, which is further discussed in section
13.2.3 below.
13.2.2.2011-2015: renewed discussions on the commencement date of the two-year deadline
As part of its 2011-2015 working program the EU JTPF renewed its discussions on the
commencement date of the two-year deadline, as some forum members reported practical
difficulties with the two-year deadline when applying the convention.1648 This concerns:
•

•

Competent authorities argue that, two years after the request for the application of the
convention has been submitted, the two-year deadline has not commenced on the ground that
insufficient information was submitted; and
Competent authorities do not confirm to the taxpayer that the two-year deadline has
commenced, even after they have received all the information required to start the mutual
agreement procedure.1649

Further, some Member States’ representatives also reported practical difficulties in requesting
additional information in relation to the commencement of the two-year deadline.1650 In their
view, paragraph 7.6(a)(viii) of the Code of Conduct clearly stipulates that the two-year deadline of
the mutual agreement procedure does not commence until the taxpayer has submitted any specific
additional information requested by the competent authority within two-months after receipt of

1643

Ibid par. 42.
Doc. JTPF/007/2002/REV1/EN), par. 34. Wolfgang Büttner, then deputy-director of the Germany Finance Ministry’s international
division suggested in 2001 that the EU Arbitration Convention should be amended so as to reflect this. See Editorial Tax Management
Transfer Pricing Report 2001/1, p. 17.
1645
Doc. JTPF/002/2003/EN, par. 43.
1646
This because a longer period necessary to resolve the case is more costly to the taxpayer. See doc. JTPF/007/2002/REV1/EN, par.
36. See also doc. JTPF/012/2003/EN, par. 35.
1647
Ibid par. 39 and doc. JTPF/018/2003/EN, par. 26. See also Commission Communication doc. COM (2004) 297 final, par. 2.2.2.
1648
Doc. JTPF/020/2012/EN, p. 3, 5-6 and 13-14. See also doc. JTPF/002/2013/EN, par. 3.1.
1649
Ibid p. 3. See also doc. JTPF/011/REV2/2013/EN, par. 43.
1650
As will be discussed in section 13.2.3, pursuant to paragraph 7.6(b)(ii) of the Code of Conduct the two-year deadline commences
once the request and minimum information as specified in paragraph 7.6(a) of the Code of Conduct is submitted.
1644
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the taxpayer’s request.1651 However, these representatives also considered the Code of Conduct
not to be entirely clear on this aspect. Therefore, they questioned whether only the competent
authority to which the request was submitted is allowed to request additional information, or
whether other competent authorities involved may also do so. If the answer to this question were
that all competent authorities involved may request additional information, these representatives
asked whether:
a) The request is only considered complete when the requests of both competent authorities have
been sufficiently complied with; and
b) The competent authorities involved should mutually agree that the minimum information has
been submitted.

In a reaction to these questions, one Member State’s representative suggested that paragraph
7.6(a)(viii) of the Code of Conduct should be amended so as to clarify that both competent
authorities are allowed to request additional information within two months after the request for
the application of the convention was submitted. 1652 Another Member States’ representative
questioned how to proceed if taxpayers do not timely comply with requests for additional
information, also because paragraph 7.6(a)(vii) Code of Conduct stipulates that a taxpayer need to
include in their request for the application of the convention an undertaking that it shall respond as
completely and quickly as possible to requests for additional information. This representative
concluded that the sole consequence of a non-responsive taxpayer should be an extension of the
two-year deadline on the basis of article 7(4) of the convention (this subject is further discussed in
section 13.3) or a cancellation of the mutual agreement procedure.1653 .
Based on the these reported difficulties, the EU JTPF decided to explore the questions posed by
Member States’ representatives.1654 As to the possibility of requesting additional information, the
EU JTPF’s secretariat noted that the source of the problems reported is the wording used in
paragraph 7.6(a) (vii-viii) Code of Conduct. The secretariat therefore suggested that it may be
necessary to provide for a further clarification of:
•
•
•

The type of additional information that can be requested;
Whether there should be limitations to the frequency and amount of such information requests;
and
Whether there are any time limits to be respected when requesting additional information.1655

Further, the secretariat stressed that it may also be necessary to link better the wording used in
paragraph 7.6(a) of the Code of Conduct to the wording of article 6(2) of the convention, so as to
ensure that the information requested is necessary to consider the request on its well-founded
merits.1656 To this end, the EU JTPF’s secretariat suggested that new time limits or further
procedures are necessary. 1657 Following these initial considerations, the secretariat requested
forum members’ input on whether:

1651
Paragraph 7.6(a)(viii) of the Code of Conduct stipulates: ‘any specific additional information requested by the competent authority
within two months upon receipt of the taxpayer's request. Requests for additional information should be well-targeted and responses to
those requests should be complete, and submitted without unnecessary delay’.
1652
See doc. JTPF/020/2012/EN, p. 3. This two-month term commences for the competent authority that receives the request the
moment the taxpayer submits its request, and for the other competent authority involved the moment it is notified of the request
submitted.
1653
Ibid p. 3 and 5-6. One Member State’s representative reported that a taxpayer did not submit information during the course of an
audit, but did so during the mutual agreement procedure, the former suggested that in such a situation, provided that the information
was an essential evidence for justifying the profit adjustment, the Member State that imposed the profit adjustment should not have to
take this information into account during a mutual agreement procedure. The EU JTPF did not actually discuss this issue (see doc.
JTPF/002/2013/EN, par. 2.6), despite the fact that it had agreed during its 36th meeting to discuss the issue further. See doc.
JTPF/005/2013/EN, par. 6.2.6.
1654
Doc. JTPF/005/2013/EN, par. 6.B.3.1.
1655
Doc. JTPF/002/2013/EN, par. 3.1. See further doc. JTPF/011/REV2/2013/EN, par. 43.
1656
The well-founded criterion was discussed in section 12.3.1.
1657
Doc. JTPF/002/2013/EN, par. 3.1. See further doc. JTPF/011/REV2/2013/EN, par. 43.
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a) A list should be developed containing the additional information to be requested by the
competent authorities;
b) A procedure for requesting additional information (including timelines) should be developed;
and
c) It is already helpful if competent authorities exchange a template for monitoring the timelines
under the EU Arbitration Convention.1658

When discussing these suggestions the forum acknowledged that a balance is required between
the information that is necessary for starting proceedings under the EU Arbitration Convention
and the information that can be requested/provided at a later stage.1659 The EU JTPF’s secretariat
stressed that guidance on what can be considered an appropriate request for additional information
might be difficult to provide, but agreed that the EU JTPF can further explore this issue. In any
case, the forum concluded that competent authorities should avoid extreme behavior, such as
making overly extensive and continuing requests for information before starting procedures under
the convention. Further, the forum also concluded that taxpayers should not discontinue
cooperation once these procedures were initiated. As a result of these discussions, the EU JTPF
agreed to amend paragraph 7.6(a)(viii) of the Code of Conduct so as to make clear that requests
for additional information should be well-targeted and appropriate, and that responses thereto
should be complete and submitted without delay to all competent authorities involved in the case
under review. The reason given for the tightening of rules for requesting additional information is
that it is in the common interest of all parties to resolve cases of double taxation in a timely and
efficient manner.1660 In addition, the EU JTPF also agreed that for transparency purposes the other
competent authorities involved should be informed about requests for additional information
made. The amended paragraph 7.6(a)(viii) of the Code of Conduct is further discussed in section
13.2.3 below. In relation hereto, the EU JTPF also discussed whether it would be necessary to
introduce a provision that the competent authorities involved should mutually agree that the
necessary information listed in paragraph 7.6(a) of the Code of Conduct has been submitted.
Although the secretariat acknowledged that it is the competent authority that receives the request
that has to make the judgment whether the information submitted is sufficient to proceed, it would
nevertheless become difficult to conduct the mutual agreement procedure if the other competent
authorities involved disagree that this information submitted meets the requirements of paragraph
7.6(a) of the Code of Conduct.1661 The forum eventually agreed on a provision that is incorporated
in paragraph 7.3(e) Code of Conduct.1662 This provision is also further discussed in section 13.2.3
below.
Further, in order to ensure that all information that is necessary to start with the proceedings under
the mutual agreement procedure is actually submitted, the EU JTPF also agreed on a provision
that sets out the obligation for taxpayers to send all necessary information when filing a request
for the application of the convention, and the consequences for taxpayers if they not timely
respond to requests for additional information.1663 The agreed provision is included in paragraph
7.1(h) of the Code of Conduct and is discussed below.
13.2.3 Provision of the Code of Conduct
Paragraph 7.6(b) Code of Conduct specifies the possible commencement dates of the two-year
deadline of the mutual agreement procedure. This concerns:
‘The two-year period starts on the latest of the following dates:
(i) The date of the tax assessment notice i.e. a final decision of the tax administration on the
1658

Ibid par. 3.1. One business representative within the EU JTPF specifically responded to the suggestions made, suggesting: (a) to
clarify when (sufficient) information can be considered as having been submitted and (ii) to create a more clear framework as regards
the timing and frequency of requests for additional information. See doc. JTPF/011/REV2/2013/EN, par. 43 and doc.
JTPF/001/2014/EN, p. 10 and 15.
1659
Doc. JTPF/003/2014/EN, p. 5.
1660
Doc. JTPF/002/2015/EN, par. 2.3 and 2.13.
1661
Doc. JTPF/002/2015/EN, par. 1.3.
1662
Ibid.
1663
Ibid. See also doc. JTPF/004/2015/EN, par. 4.2.16.
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additional income or equivalent; or
(ii) The date on which the competent authority receives the request and the minimum information
as stated under point (a)’. [Emphasis added]

The reference to point (a) in sub (ii) refers to paragraph 7.6(a) of the Code of Conduct, which
stipulates that:
‘For the purpose of Article 7(1) of the Arbitration Convention, a case will be regarded as having
been submitted according to Article 6(1) when the taxpayer provides the following (…)’.

The term ‘minimum information’ used in paragraph 7.6(b) concerns the information listed in
paragraph 7.6(a) of the Code of Conduct, which was discussed in section 11.3.5. In relation to the
submission of the minimum information, paragraph 7.3(e) of the Code of Conduct stipulates that:
‘The competent authorities should reach a mutual understanding on whether they consider the
minimum information as submitted’. [Emphasis added]

Insofar as the minimum information – in the view of competent authority that received the request
for the application of the convention – has not been submitted, paragraph 7.6(a) (viii) of the Code
of Conduct allows this competent authority to request additional information. This paragraph
stipulates that:
‘Any specific additional information requested by the competent authority within two months upon
receipt of the taxpayer’s request. Requests for additional information should be well-targeted and
responses to those requests should be complete and submitted without unnecessary delay to both
competent authorities. A competent authority should inform the other competent authority(ies)
about additional information requested where appropriate’. [Emphasis added]

Further, paragraph 7.1(h) includes a provision that obliges taxpayers to comply with requests for
additional information and also to submit all the necessary information relating to the case in its
request for the application of the convention. This paragraph reads:
‘The enterprise should provide all necessary information available at the time of the request to
initiate the mutual agreement procedure. Requests for additional information and responses to
those requests should be complete, well-targeted and submitted without unnecessary delay
(responses should be sent to both competent authorities). Failure to co-operate during any part of
the procedure of the Arbitration Convention may have direct consequences on the length of time
needed to obtain relief and whether such relief can ultimately be provided’. [Emphasis added]

13.2.4 Analysis
13.2.4.1 Background of the two-year deadline
At the time of signing the EU Arbitration Convention the introduction of a specific deadline for
the mutual agreement procedure, in which competent authorities should reach an agreement on the
elimination of double taxation for the case under review, was truly an innovation in settling
international tax disputes. In fact, it solved one of the main points of criticism of the mutual
agreement procedure, namely that it contained only an obligation to negotiate but not an
obligation to reach a solution. Article 7(1) of the convention introduces the obligation on the
competent authorities to establish an advisory commission if they are unable to reach an
agreement on how to eliminate double taxation after two years of negotiating during the mutual
agreement procedure. The origin of this deadline is to be found in the proposed Arbitration
Directive. Paragraph 14 of the Addendum to the Arbitration Directive explained that a two-year
term was necessary to give the involved Member States sufficient time to reach a mutual
agreement, but also to take into account the taxpayer’s right to a solution to the case within a
period that cannot be considered as excessive. The first question that arises is whether a two-year
deadline is indeed an appropriate time period for the mutual agreement procedure. For example, in
a reaction to the proposed Arbitration Directive, the Economic and Social Committee expressed
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its concern that a two-year term was rather long, but also realized that it was difficult to shorten
this term.1664 The then Commissioner, Goergen, reacted to this criticism by stressing that cases of
double taxation are complex in nature and concern delicate questions that should carefully be dealt
with. Forcing a solution within a shorter time period would not serve the interest of the competent
authorities involved, and too much haste would certainly not be in the taxpayer’s interest. He
therefore considered the two-year term to be appropriate.1665 In the literature the appropriateness
of the two-year deadline was not always accepted. For example, although Hinnekens considered
the introduction of the two-year time deadline a considerable improvement to the effectiveness of
the mutual agreement procedure, the Belgian government considered the term somewhat short,
and Züger considered it as too long. 1666 Like the Economic and Social Committee, Züger
nevertheless realized that it was difficult to shorten the two-year deadline, because of several
complex issues that surround the mutual agreement procedure. 1667 For that reason Züger
eventually considered the deadline as acceptable.
It is submitted that the position of Goergen, defended by Hinnekens, is correct. Indeed the
competent authorities do need some time to review the request and jointly to strive to find a
solution to eliminate the double taxation for the specific case under review. Moreover, as the other
competent authority involved did not impose the profit adjustment, it first needs to review the case
and, based on all information available, prepare a position. Only if after the exchange of position
papers, Member States still have not reached agreement, will the actual negotiation phase start. In
terms of time progress, the mutual agreement procedure will then be already halfway. As the
number of mutual agreement procedures and also the resources needed for conducting these
procedures is steadily rising, a two-year deadline appears appropriate. This is reinforced by the
fact that almost all double tax conventions between the Member States that include an arbitration
clause, as also the OECD Model Convention, provide for a two-year term for the mutual
agreement procedure.1668 There appears therefore to be an international consensus that a two-year
term is appropriate for conducting the mutual agreement procedure. As Goergen correctly argued,
the deadline takes into account the needs of the competent authorities for a sufficient term to
effectively deal with the case and also the needs of the taxpayer to have the double taxation
eliminated as quickly as possible. So a two-year deadline is an appropriate term to conduct the
mutual agreement procedure under the EU Arbitration Convention. The key question then is when
this deadline commences, as it is this deadline that determines when a case is to be referred to the
arbitration procedure. This is further discussed below, after which it is analyzed whether the
guidance included in the Code of Conduct correctly defines this commencement date.
13.2.4.2 Possible commencement dates of the two-year deadline
The proposed Arbitration Directive stipulated that a case had to be referred to an arbitration
commission within two-years from the first of the dates on which a case was presented to one of
the tax authorities. This policy has been incorporated into the EU Arbitration Convention, which
considers the date when the case was first submitted as the trigger to let the two-year deadline
commence. Article 7(1) of the convention does, however, not defined what is to be understood
under the phrase ‘first submission of a case’. In other words, there is no common guidance for
computing the commencement date of this deadline. Consequently, there is a risk that competent
authorities may interpret this phrase in multiple ways.1669 In fact, prior to the adoption of the Code
of Conduct, the Member States took diverging positions on this issue. Without discussing these in
1664

Opinion of the Economic & Social Committee (C 18/78), par. 2.3.3. See also Waardenburg 1978, p. 147-148 and De Roeck 1990,
123.
1665
Redaction Tax Planning International Forum 1978, p. 62.
1666
Hinnekens 1996/3, p. 299; Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.C; and Züger 2001,
par. 3.2.1.
1667
Züger mentioned for example: (i) the difficulties in finding facts and the evaluation thereof, (ii) the (possible) translation of
documents, (iii) planning of negotiations in case of face-to-face meetings and (iv) the cooperation between the tax authorities and the
competent authorities within a state.
1668
Only the double tax convention between Austria and Germany (August 24, 2000) provides for a three-year term for the mutual
agreement procedure. See for a discussion Pit 2014, p. 445-469.
1669
See also Editorial Tax Management Transfer Pricing Report 2001/16, p. 652; Huibregtse & Offermans 2004, p. 80-81; Honsté Van,
B., Gedragscode voor vlottere toepassing Arbitrageverdrag, Fiskoloog, February 28, 2005, p. 3; and Djebali 2005, par. 2.1.
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detail, Member States took the following positions on the starting-point of the two-year
deadline:1670
a) Once the competent authorities receive the taxpayer’s request (Denmark, Germany, Ireland,
Spain and the United Kingdom);
b) The moment the competent authority of the other Member State involved formally announces
that it will not grant a corresponding adjustment and the moment the tax assessment that
includes the profit adjustment has become irrevocable (the Netherlands);1671 and
c) Until all relevant information has been provided to the competent authorities (Belgium, France
and Sweden).1672

It is submitted that the first position is in line with the text of article 7(1) of the convention.
Further, without going into details – as the Netherlands altered its position prior to the adoption of
the Code of Conduct – the position initially held by the Netherlands conflicted with the text of
article 7(1), which clearly refers to the moment the taxpayer first submitted a request for the
convention’s application as the trigger for the two-year period to commence.1673 Whether the other
competent authority involved is willing to provide a corresponding adjustment or the finality of a
tax assessment is thus of no importance. The wording of article 7(1) leaves no room for the
interpretation initially put forward by the Netherlands State Secretary of Finance.1674 Finally, the
arguments put forward by Belgium, France and Sweden, can be considered valid, because if a
taxpayer does not provide all relevant information the Member States involved cannot prepare
their positions and start with their negotiations. It would in such situation be disproportionate
towards the Member States to let the two-year deadline already commence. This is further
discussed in section 13.2.4.3 below.
Whatever the merit of these positions is, it is submitted that these differences in positions may
trigger discussions between the competent authorities, or between the competent authorities and
taxpayers, on the actual commencement date of this deadline. More importantly, these differences
in positions may have a negative effect on the use and functioning of the EU Arbitration
Convention and certainly hinder the taxpayer in his right to have double taxation eliminated as
quickly as possible.1675 In other words, there is a clear need for a common approach to define this
commencement date. The question then is when can a case be considered as first submitted to one
of the competent authorities. It is submitted that on the basis of article 7(1) of the convention there
are from a legal perspective only two possible options:
1670
This overview is based on the 2001 Study by the Commission, see Commission Staff Working Paper doc. SEC (2001) 1681), p.
269-273 and p. 279-284. The input was taken from the then 15 existing Member States, of which Austria, Finland, Greece, Italy,
Luxembourg and Portugal did not express their positions.
1671
The Decree of the Netherlands State Secretary of Finance (IFZ97/1113M) of October 13, 1997; Letter of the Netherlands State
Secretary of Finance (IFZ97/1515) of December 19, 1997; and Letter of the Netherlands State Secretary (IFZ98/266U) of Finance of
April 15, 1998. His first argument was substantiated by stating that following the international character of the mutual agreement
procedure, the procedure is meaningful only if it becomes apparent that the other competent authority involved is unwilling to grant a
corresponding adjustment. If there is no disagreement on the correctness of the profit adjustment, there is subsequently no need to
initiate a mutual agreement procedure under the convention, and the two-year period never commences. The second argument was that
as long as a tax assessment is not irrevocably determined, it is not clear that double taxation will occur and it would be premature to
then initiate the mutual agreement procedure already. See for a discussion inter alia also Van Raad & De Lignie 1997, par. 3.2; Van der
Lande 1997, par. 7.1.1; Hinnekens 1998/4, p. 256 and 1998, p. 447; and Kraan 2000, p. 13.
1672
See for Belgium also Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.B.4; and for France
regulation (14 F-1-06 no 34) of February 23, 2006, para. 72-73 and 94, and regulation (BOI-INT-DG-20-30-20) of December 2, 2015,
par. 190 and 280.
1673
In is Decree of March 31, 2001 (IFZ2001/295M, par. 3.1.5) the Netherlands State Secretary of Finance altered this position on the
commencement date of the two-year deadline, to finding that it commences on the later of the date on which the tax assessment that
includes the profit adjustment becomes final, or the date on which the competent authority receives the request. It is submitted that the
second date is in line with article 7(1) of the convention and the first date with paragraph 7.6(b) of the Code of Conduct. This position
is still taken by the Netherlands government according to the current Decree of the Netherlands State Secretary of Finance of
September 29, 2008 (2008/248M, para. 2.5 and 5.1), which repealed the decree of March 30, 2001. See for a discussion Klok Van der,
B. & Elshof, T., Transfer pricing and mutual agreement procedures, International Transfer Pricing Journal March/April 2009, p. 133.
1674
Business representatives within the EU JTPF also argued that it was unacceptable that the two-year deadline only commences when
a Member State has formally notified the other Member State involved that it is not prepared to make a corresponding adjustment. See
doc. JTPF/007/2002/REV1/EN, par. 36.
1675
Rodriguez reported that the business community considerably complained about the different positions held amongst Member
States on the starting-point of the two-year deadline. See Rodriguez 2003, par. 61.
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•
•

The moment a competent authority receives the taxpayer’s request for the convention’s
application; or
The moment a competent authority receives all the relevant information from the taxpayer in
respect of the request submitted.

Whether the Code of Conduct is in line with these options and whether the solution presented is
legally correct and also can be considered as being sufficiently descriptive, are issues that are
discussed below.
13.2.4.3 Solution offered in the Code of Conduct
13.2.4.3.1 Guidance on the commencement date of the two-year deadline
Paragraph 7.6(b) of the Code of Conduct includes guidance when a cases is to be considered as
first submitted and connected therewith when the two-year deadline commences. This is the latest
date of the date of the tax assessment notice (the final decision on the profit adjustment) or the
date on which the competent authority receives the request and the minimum information as listed
in paragraph 7.6(a) of the Code of Conduct. It is submitted that the first date is not in line with the
text of article 7(1) of the convention. As noted in section 13.2.4.2 above, only the date of the
submission of the request or the date on which the competent authority to which the request was
submitted receives all the relevant information can be considered as the starting-point of the twoyear deadline. It is therefore significant that paragraph 7.6(b) of the Code of Conduct makes the
starting-point of the two-year deadline also dependent on the date of a tax assessment notice on
the additional income, particularly as the date of the tax assessment notice has in essence nothing
to do with this two-year term.1676 It may trigger the taxpayer to submit a request, but on its own
the tax assessment notice cannot under the convention trigger the start of the two-year period.
Conclusively, the reference to a date of the tax assessment notice or equivalent is thus contrary to
the text of article 7(1) of the convention, but is also in conflict with articles 1(1) and 6(1) of the
convention, which clearly stipulates that a request can rightfully be submitted under the
convention even if there is no actual profit adjustment yet (the term ‘likely’). In addition, the
reference in paragraph 7.6(b) of the Code of Conduct to the date of the tax assessment bears the
practical risk that Member States may wait before issuing the tax assessment so as to delay the
commencement date of the two-year deadline.
The second date referred to in paragraph 7.6(b) of the Code of Conduct is the date on which
taxpayers submit all the information as listed in paragraph 7.6(a) of the Code of Conduct. So if
the taxpayer provides all information listed in that paragraph, the two-year deadline commences.
It is submitted that this date is fully in line with the wording used in article 7(1) of the convention
and therefore the rightful commencement date. In fact, the competent authorities are not able to
start their deliberations until some basic information on the case has been submitted to taxpayers.
The reference to the list of information in paragraph 7.6(a) of the Code of Conduct provides a
coherent system to let the two-year deadline of the mutual agreement procedure commence.
Although the competent authority to which the request was submitted may request additional
information, it is submitted that these requests should be minimal, limited in time (two months
after submission of the request pursuant to paragraph 7.6(a) of the Code of Conduct) and only for
purposes of judging the request on its well-founded merits.1677 If a Member State imposes a profit
adjustment, there should already be sufficient information available at its level to deal with the
case (the information that constituted the basis for the profit adjustment). So the sole information
1676
Also in international tax law adhering to the date of the tax assessment is not a standard used for letting the deadline of the mutual
agreement procedure commence. Under the OECD Model Convention and the UN Model Convention the competent authorities have a
two-year and three-year term respectively for reaching a mutual agreement. This period starts to run on the date of the presentation of
the case to the competent authority of the other contracting state, and the taxpayer has to submit a minimum set of information. See
also paragraphs 70 and 75 of the Commentary to article 25 of the OECD Model Convention; paragraph 2 of the OECD’s Sample
Mutual agreement on arbitration; and paragraph 8 of the Commentary to OECD’s Sample Mutual agreement on arbitration. The double
tax conventions of Germany with the Netherlands (Mutual Agreement of April 23, 2012) and the United Kingdom (Mutual Agreement
of March 30, 2010) and of the Netherlands with Japan (Implementing Arrangement of August 25, 2010) and the United Kingdom
(Mutual Agreement of September 26, 2008) have incorporated this rule into their procedural rules for the arbitration procedure.
1677
See also the remarks made by EU JTPF’s secretariat that the additional information requested should only aim at clarifying whether
the request can be considered as well-founded. See, doc. JTPF/002/2013/EN, par. 3.1 and doc. JTPF/011/REV2/2013/EN, par. 43.
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needed is the information listed in paragraph 7.6(a). If, based on the information received, the
competent authority of receipt judges a request to be well-founded, the information submitted is
then also considered sufficient to refer the case to the mutual agreement procedure, and to let the
two-year deadline commence. This is reinforced by the fact that paragraph 7.3(h) of the Code of
Conduct stipulates that once a request is judged well-founded, the Member State to which the
request was submitted should inform the other Member State involved of inter alia the startingpoint of the two-year deadline. The conclusion therefore is that only the submission of the request
along with the minimum information listed in paragraph 7.6(a) of the Code of Conduct triggers
the commencement of the two-year deadline.1678
13.2.4.3.2 Requests for additional information and stalling the computation of the two-year
deadline
Within the EU JTPF, Germany advocated that the two-year deadline should not commence if the
taxpayer has not submitted all necessary information.1679 The 2001 Study by the Commission
showed that at that time Germany and Spain took the view that if taxpayers do not cooperate
during the mutual agreement procedure, they are not entitled to claim the expiration of the twoyear deadline. It is submitted that this position does not have a legal basis in the EU Arbitration
Convention, because, pursuant to article 7(1), the two-year deadline is only suspended if the
taxpayer lodges an appeal with a court or tribunal or if the deadline is waived upon agreement
between the competent authorities and the taxpayer.1680 The fact that a taxpayer does not cooperate
during the mutual agreement procedure is thus under the convention not a ground for suspending
the computation of the two-year deadline. It appears also illogical to allow a suspension of the twoyear term, because when a case is allowed into the mutual agreement procedure, the information
available was already deemed sufficient to deal with the case. In that regard, it is submitted that
paragraph 7.1(g) of the Code of Conduct only obliges taxpayers to completely and quickly respond
to requests for additional information within a two-month term after submission of the request for
the convention’s application and not to requests for additional information during the mutual
agreement procedure. In other words, if a request is judged as well-founded – and thus complete
for purposes of article 7(1) of the convention in conjunction with paragraph 7.6(b) Code of
Conduct – and subsequently referred to the mutual agreement procedure, the two-year deadline
commences. Nevertheless, the actual commencement of the two-year deadline can be stalled if
competent authorities request additional information after the request for the application of the EU
Arbitration Convention was filed. This until the moment all information is submitted. Paragraph
7.6(a)(vii) of the Code of Conduct thereby stipulates that requests for additional information
should be ‘reasonable’ and ‘appropriate’. To this paragraph 7.6(a)(viii) adds that requests for
information should be well-targeted. It is submitted that unreasonable or disproportionate requests
for information may not delay the commencement of the two-year deadline. Unfortunately, these
terms have not been defined in the Code of Conduct and also the taxpayer has no possibility to
counter disproportionate requests for additional information. Hence there is no supervising and
independent institution to which the taxpayer can turn if competent authorities make unreasonable
or disproportionate requests for additional information. In the current situation, an objection by
taxpayers to these additional information requests, on the basis that these requests are not
reasonable and appropriate, would have no effect. Therefore, the competent authority that requests
additional information has full discretion as to what constitutes a reasonable and appropriate
request. Further, a refusal to provide the requested information would not benefit the taxpayer, as
he will then be faced with a delay in the initiation of the mutual agreement procedure; noninitiation of this procedure, or even a claim that the two-year deadline has not expired. All in all, if
a competent authority requests additional information, the taxpayer is, pursuant to paragraph
7.6(a)(vii) of the Code of Conduct, obliged to respond. It is only after the additional information
requested is to the satisfaction of the competent authority making the request that the two-year
1678

See also Serrano Antón 2003, p. 441.
Germany’s representative within the EU JTPF requested the forum to adopt rules on this point, but the forum did not follow-up this
request. In its unilateral policy, Germany also does not refer to non-cooperation as a ground for not claiming the expiration of the twoyear deadline. See Germany’s regulation (IV B6 – B1300 – 340/06) of July 13, 2006, par. 13.1.
1680
This specific topic is further discussed in section 13.3 respectively 16.3.2.
1679
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deadline commences. The fact that paragraphs 7.6(a)(vii) and (viii) of the Code of Conduct do not
further specify which information is to be requested, creates ambiguities and uncertainties as to
when the two-year deadline exactly commences.1681 It is submitted that paragraph 7.6(a) does not
sufficiently protect the taxpayer against unreasonable requests for additional information and
subsequently also not against a delay in the commencement of the two-year deadline. Although
with the proposed revision of the Code of Conduct in 2015 the new paragraph 7.6(a)(viii) now
more clearly reflects that requests for additional information should be well-targeted and that
responses thereto should be complete and submitted without delay to all involved competent
authorities in the case under review, the risk of unreasonable and disproportionate requests so as to
stall the commencement of the two-year deadline is nevertheless still apparent.
In light of the above analysis, paragraph 7.1(h) of the Code of Conduct stipulates that taxpayers
are obliged to provide all necessary information when submitting the request for the application of
the convention. It is submitted that this is an unnecessary reminder of what already follows from
paragraph 7.6(a) of the Code of Conduct. This particularly applies to the second sentence of
paragraph 7.1(h), which redundantly, and also incorrectly, repeats the wording used in paragraph
7.6(a)(viii) of the Code of Conduct. The second sentence adds that responses to requests for
additional information should be sent to all involved competent authorities. As discussed above,
this wording conflicts with paragraph 7.1(f) of the Code of Conduct, as it is only the competent
authority which conducts the unilateral relief procedure that can request and should receive
additional information. Moreover, sending the additional information to all competent authorities
involved does not contribute to an efficient process and also may lead to additional costs for
taxpayers if the requested information needs to be translated into the national languages of these
competent authorities.
13.2.4.3.3 Agreement between the competent authorities involved on whether all information
listed in paragraph 7.6(a) of the Code of Conduct has been submitted
As part of its monitoring function, the EU JTPF also discussed whether competent authorities
should inform each other of additional information requested and, if so, whether they should reach
a mutual understanding on whether they consider the minimum information listed in paragraph
7.6(a) of the Code of Conduct as having been submitted. Pursuant to the last sentence of
paragraph 7.6(a)(viii), a competent authority requesting additional information should inform the
other competent authority(ies) involved about the request where appropriate. It is submitted that
this provision is superfluous in light of the phase in which such additional information is
requested. Pursuant to paragraph 7.6(b)(ii) of the Code of Conduct, the two-year deadline
commences the moment the taxpayer submits the information listed in paragraph 7.6(a) and, if
relevant, the additional information requested. Up to that moment the process is still part of the
unilateral relief procedure, which is conducted only by the competent authority to which the
request for the application of the convention was submitted. It is not until the moment the case is
referred to the mutual agreement procedure that the other competent authority(ies) involved
becomes a party to the proceedings. This is reinforced by the fact that paragraph 7.3(h) of the
Code of Conduct stipulates that only at that moment does all the information of the case have to
be submitted to this (or these) competent authority(ies). This not only concerns the taxpayer’s
request, but the wording of paragraph 7.3(h) also covers the additional information requested
pursuant to paragraph 7.6(a)(viii) of the Code of Conduct. It is thus superfluous to inform the
other competent authority(ies) of the fact that additional information was requested prior to the
reference of a case to the mutual agreement procedure. Apart from that, the inclusion of the
words ‘where appropriate’ is ambiguous, as it leaves discretionary power to the competent
authorities whether or not to inform the other competent authorities involved of the additional
information request. This wording also conflicts with the wording used in paragraph 7.3(e), which
stipulates that the competent authorities involved in a case should reach a mutual agreement as to
whether the minimum information listed in paragraph 7.6(a) Code of Conduct has been submitted.
1681
See also Van Vlem et al 2014, p. 234, who mentioned that especially the room for interpretation as to whether sufficient
information has been submitted may lead to delays not intended by the EU Arbitration Convention.
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If this is the standard to be used, competent authorities should always inform each other about
requests concerning the minimum information. In other words, also the inclusion of the words
‘where appropriate’ in paragraph 7.6(a)(viii) is superfluous. This also applies to the inclusion in
paragraph 7.3(e) of the obligation for competent authorities involved to reach an agreement on
whether the minimum information has been submitted. Although this provision is intended to
avoid disagreement on the starting-point of the two-year deadline between the competent
authorities, article 6(2) of the convention and paragraphs 7.3(g) and (h) of the Code of Conduct
clearly indicate that only the competent authority that receives the request for the convention’s
application has to judge the case as to whether it is well-founded, and thus also whether the
minimum information has been submitted. If so, and insofar as this competent authority cannot
solve the case unilaterally by providing for a satisfactory solution, the case is automatically
referred to the mutual agreement procedure and thus the two-year deadline commences. Making
this assessment subject to a mutual agreement between all competent authorities involved runs the
risk of a delay in dealing with cases under the convention, because as long as there is no
agreement the deadline does not commence. Hence the requirement of agreement may lead to a
situation that competent authorities can easily escape their obligation to refer cases to the
arbitration procedure after two-years of fruitless negotiations under the mutual agreement
procedure, using the argument that they have not yet reached an agreement on the commencement
date of this deadline.
13.2.5 Evaluation
Competent authorities have, pursuant to article 7(1) of the convention, a two-year term to reach a
mutual agreement for a specific case under review. If competent authorities fail to reach an
agreement within this deadline, they are obliged to refer the case to the arbitration procedure. It is
concluded that two years is a reasonable term to conduct a mutual agreement procedure. It gives
the involved competent authorities sufficient time to review the request and to jointly strive at
finding a solution for the occurred double taxation and also – in light of the duration of domestic
appeals procedures – is not that long a period for taxpayers to have double taxation eliminated. As
with all deadlines, it is important to have a clear view on its commencement date. This section
analyzed at what point the two-year deadline of the mutual agreement procedure under the
convention commences. Article 7(1) stipulates that this is as from the moment a request for the
convention’s application is first submitted. On the basis of the wording used in article 7(1) there
are two possible commencement dates: (i) the moment a competent authority receives the
taxpayer’s request for the convention’s application or (ii) the moment a competent authority
receives all the relevant information from the taxpayer in respect of the request submitted.
Although option (i) de jure constitutes the commencement date of the two-year deadline, it is
submitted that also option (ii) has merit, because in case of an incomplete request competent
authorities cannot reasonably be expected to prepare their positions and start with their
negotiations. It would then be disproportionate towards them to let the two-year deadline already
commence.
Paragraph 7.6(b) of the Code of Conduct includes two possible commencement dates of the twoyear deadline. The inclusion of a provision on this in the Code of Conduct is important, as prior to
this the Member States took different positions on at what moment the two-year deadline
commences. This led to discussions and delays, created uncertainties and also led to a nonuniform application of the convention. So prior to the adoption of the Code of Conduct, there was
no adherence to the principles of clarity and simplicity, transparency. effectiveness, efficiency,
legal justice, legal equality and legal certainty. The question is whether the solution found in
paragraph 7.6(b) of the Code of Conduct is an improvement. Pursuant to this paragraph the twoyear deadline commences on the latest date of either the date: (i) of the tax assessment or
equivalent that includes a final decision of the tax administration on the additional income notice,
or (ii) on which the competent authority receives the requests for the convention’s application that
includes the minimum information as listed in paragraph 7.6(a) of the Code of Conduct. It is
concluded that option (i) conflicts with the text of article 7(1) of the convention, as the tax
assessment has no relation with the commencement of this deadline. Apart from this omission, the
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reference in paragraph 7.6(b)(ii) of the Code of Conduct to the list of minimal information
provides a satisfactory solution, as there is within the framework of article 7(1) of the convention
(in essence) an objective standard so as to determine when a case can be considered as first
submitted. Although, pursuant to paragraph 7.3(f) of the Code of Conduct, the competent
authority to which the request was submitted may request additional information within twomonths after submission of the request, it is concluded that this only has an impact on the
commencement of the two-year deadline insofar as the request regards the ‘missing’ information
listed in paragraph 7.6(a) of the Code of Conduct. Neither requests for other information nor noncooperation by the taxpayer during the mutual agreement procedure may stall the commencement
of the two-year deadline: if a request is judged well founded, the two-year deadline commences.
This, however, has not properly been reflected in the Code of Conduct. In conclusion, although
the Code of Conduct includes a common rule for the commencement of the two-year deadline,
this rule does not remove the uncertainty created by the wording used in article 7(1) of the
convention, particularly the incorrect wording used in paragraph 7.6(b)(i) of the Code of Conduct.
Further, due to the ambiguous drafting of paragraph 7.6(a)(vii) of the Code of Conduct, there is a
risk that the commencement date of the two-year deadline will be unnecessarily postponed,
because in the view of the competent authority that judges the request the taxpayer did not submit
all the ‘necessary’ information. So the adoption of the Code of Conduct has not led to a situation
that adheres to principles of clarity and simplicity, effectiveness, efficiency, legal justice, legal
equality and legal certainty.
The Code of Conduct also includes some accompanying provisions relating to the two-year
deadline of the mutual agreement procedure. The following conclusions are drawn on these:
• Obligation for taxpayers: paragraph 7.1(h) of the Code of Conduct stipulates that taxpayers are
obliged to provide all necessary information when filing a request for the application of the
convention and subsequently to submit the requested additional information to all competent
authorities involved. The first obligation is an unnecessary reminder of what already follows
from paragraphs 7.6(a)(vii) and (viii) of the Code of Conduct. The second obligation conflicts
with article 6(2) of the convention and paragraph 7.1(f) of the Code of Conduct, as the unilateral
relief procedure is only to be conducted by the competent authority to which the request has
been submitted. Further, a submission to both competent authorities does not contribute to an
efficient process and moreover may lead to additional translation costs for taxpayers. This
provision therefore does not adhere to the principles of clarity and simplicity, effectiveness and
efficiency;
• Requesting additional information: paragraph 7.6(a)(viii) of the Code of Conduct obliges
taxpayers to respond as completely and quickly as possible to reasonable and appropriate
requests for additional information, whereby these request have to be well-targeted. As it has
not been specified what reasonable, appropriate and well-targeted requests for additional
information are, the competent authorities have a discretion in this matter. Consequently,
taxpayers are not sufficiently protected against unnecessary, disproportionate, ill targeted and
numerous requests for additional information, and against an unjustified delay in the
commencement date of the two-year deadline. For that reason paragraphs 7.6(a)(vii) and (viii)
of the Code of Conduct do not adhere to the principles of clarity and simplicity, transparency,
legal justice, legal equality and legal certainty;
• Informing the other competent authorities involved of a request for additional information:
pursuant to the last sentence of paragraph 7.6(a)(viii) of the Code of Conduct, a competent
authority requesting additional information should inform the other competent authorities
involved hereof. This provision is superfluous, because the process of requesting additional
information is part of the unilateral relief procedure, which is conducted only by the competent
authority to which the request for the convention’s application is submitted. Further, paragraph
7.3(h) of the Code of Conduct already – more logically – obliges the competent authority of
receipt to send a copy of the taxpayer’s request and the additional information requested to the
other competent authorities involved the moment a mutual agreement procedure is initiated. The
last sentence of paragraph 7.6(a)(viii) of the Code of Conduct does not adhere to the principles
of clarity and simplicity, effectiveness and efficiency; and
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• Mutual understanding on whether the required minimum information has been submitted:
pursuant to paragraph 7.3(e) of the Code of Conduct the competent authorities involved in a
case should reach a mutual agreement as to whether the minimum information as listed in
paragraph 7.6(a) of the Code of Conduct has been submitted. This provision conflicts with
paragraph 7.3(h) of the Code of Conduct and the structure of the convention – as the other
competent authorities involved only become a party to the proceedings once the mutual
agreement procedure is initiated. Moreover, making the commencement date of the two-year
deadline subject to negotiations between the involved competent authorities runs the risk of
delay. The provision therefore does not adhere to the principles of clarity and simplicity,
effectiveness, efficiency, legal justice, legal equality and legal certainty.

13.3 Amendments to the two-year deadline
13.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention includes in article 7(4) the possibility to waive the two-year
deadline of the mutual agreement procedure on the basis of a mutual agreement between the
Member States involved, and with the consent of the associated enterprises concerned. Article
7(4) of the convention stipulates that:1682
‘The competent authorities may by mutual agreement and with the agreement of the associated
enterprises concerned waive the time limits referred to in paragraph 1’. [Emphasis added]

13.3.2 Work conducted by the EU JTPF
During its fourth term in 2009-2010 the EU JTPF shortly discussed the possible amendment of the
two-year deadline of the mutual agreement procedure. This discussion specifically related to
triangular cases.1683 For triangular cases, the EU JTPF’s secretariat suggested agreeing on a
recommendation setting out that the competent authorities initially involved and the third
competent authority involved should, prior to the initiation of the mutual agreement procedure,
agree to an extension of the two-year deadline. In order to safeguard the taxpayer’s rights, the
secretariat stressed that this should not be an open-ended extension. The EU JTPF eventually
agreed on a recommendation relating to the possible extension of the two-year deadline pursuant
to article 7(4) of the convention in general and not specifically relating to triangular cases.1684 This
provision is incorporated in paragraph 7.1(f) of the Code of Conduct and is discussed in section
13.3.3 below. During its 2011-2015 working period, the EU JTPF re-discussed the possible
amendment of the two-year deadline, as a business representative reported that taxpayers are
requested to agree to an extension of the two-year deadline, on the basis of an argument that such
an extension is beneficial to them and, more importantly, to their working relation with the tax
authorities.1685 In a reaction, EU JTPF’s secretariat requested the forum whether it would be
appropriate to make an explicit statement in the Code of Conduct that taxpayers should not be
pressed to agree to an extension of the two-year deadline.1686 The EU JTPF, however, decided that
the issue should not be taken any further, as the guidance provided for in paragraph 7.1(f) of the
Code of Conduct was considered sufficiently descriptive.1687
13.3.3 Provision of the Code of Conduct
Paragraph 7.1(f) of the Code of Conduct includes a provision allowing the possible extension of
the two-year deadline of the mutual agreement procedure. This provision stipulates that:

1682
Article 7(4) of the convention has its origin in article 3(3) of the proposed Arbitration Directive, which included an equal provision.
This provision was also included in the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council Note
R/856/78 (FIN 213) of April 13, 1978.
1683
Doc. JTPF/007/REV2/2009/EN, par. 3.3.3. See also Commission Communication doc. COM (2011) 16 final, Annex II. See Van
Herksen 2008, p. 343.
1684
See, for an in-depth discussion of the extension of the two-year deadline in case of triangular cases, section 16.4.
1685
Doc. JTPF/020/2012/EN, p. 14 and doc. JTPF/002/2013/EN, par. 3.3.
1686
Ibid par. 3.3.
1687
Doc. JTPF/005/2013/EN, par. 6.B.3. See also the comment made by the representative of the United Kingdom that article 7(4) of
the convention is clearly worded and needs no interpretation. In this regard, doc. JTPF/001/2014/EN, p. 6.
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‘Taking into account the provisions of this Code of Conduct, a mutual agreement should be
reached within two years of the date on which the case was first submitted to one of the competent
authorities in accordance with point 5(b) of this Code of Conduct. However, it is recognized that in
some situations (e.g. imminent resolution of the case or particularly complex transactions, or
triangular cases), it may be appropriate to apply Article 7(4) of the Arbitration Convention
(providing for time limits to be extended) to agree a short extension’. [Emphasis added]

13.3.4 Analysis
Article 7(4) of the EU Arbitration Convention allows a waiver of the two-year deadline as
mentioned in article 7(1). Article 7(4) stipulates that the competent authorities involved and
taxpayers mutually have to agree on a waiver of the two-year deadline. It is therefore not possible
for the competent authorities to agree to waive the deadline themselves. Nevertheless, it is
submitted that the requirement that the taxpayer has to agree to such waiver is factually a dead
letter, as competent authorities may (mis)use this provision to put pressure on taxpayers to agree
with such waiver. 1688 Although business representatives within the EU JTPF are correct in
claiming that this constitutes an infringement of the principles of proper administration and an
infringement of administrative law, practices show that competent authorities indeed use article
7(4) of the convention as a pressure tool on taxpayers.1689 Apart from this undesirable practical
effect, allowing for a waiver itself runs the risk that the mutual agreement procedure will last for a
long period far longer than two years. Hann has correctly noted that the benefit of the EU
Arbitration Convention lies in the fact that a case must be referred to the arbitration procedure if
after two years of negotiations under the mutual agreement procedure no agreement is reached on
the elimination of double taxation. The possible waiver of this deadline weakens the taxpayer’s
position, since it may encourage the competent authorities involved not to reach an agreement
within this deadline.1690 Furthermore, it threatens the usefulness of the convention, as it then
becomes a less efficient tool for the elimination of double taxation.1691 Although it is true that
waiving of time limits also implies that cases can be resolved within a shorter timeframe, it is
more likely that article 7(4) of the convention is used to extend the term of the mutual agreement
procedure so as to avoid cases being referred to the arbitration procedure. 1692 This also can be
deduced from the 2014 statistics published by the EU JTPF (discussed in section 4.3.4.1.4). For
125 of the 520 cases pending for longer than two years under the mutual agreement procedure on
December 31, 2014, the taxpayer and Member States agreed on a waiver of time limits, i.e. on a
longer period than two years for the mutual agreement procedure.
So the inclusion of a waiver of the two-year deadline is undesirable, as it negatively affects the
effectiveness of the convention and also harms the position of taxpayers seeking a quick
resolution of their case. The question is whether the provision included in the Code of Conduct
1688
See also Meeus 2003, p. 118, who reported that in Belgium the two-year deadline has always been extended. See further Djebali
2012, par. 6.2.2.2.1.
1689
Doc. JTPF /008/BACK/2008/EN, par. 3.3D; doc. JTPF/020/2012/EN, p. 14; and doc. JTPF/002/2013/EN, par. 3.3. See also Van
Herksen 2008/8-9, p. 343; Hann 2009, p. 695-696; and Verlinden & Haupt 2015, p. 280.
1690
Ibid Hann, p. 697.
1691
See also Opinion of the Economic and Social Committee (C 18/78), par. 2.3.4 when discussing the proposed Arbitration Directive,
the Committee stated that a waiver runs the risk that the procedures are not made effective. The Committee therefore hoped that
application of such waiver would be restricted to a minimum. Because the provision of article 7(4) of the convention was copied from
the proposed Arbitration Directive, the arguments put forward by the Economic & Social Committee still can be considered relevant.
For a different view see Lagae 1992, p. 747-748, who argued that because the taxpayer’s consent is required, they have more legal
certainty on the timing of the mutual agreement procedure.
1692
See also Züger 2001, para. 3.2.1 and 3.3.2, who takes the view that if during the mutual agreement procedure it becomes evident
that the competent authorities are unable to reach an agreement, the possibility of a waiver allows them not have to wait until the full
two-year deadline has expired to refer a case to the arbitration procedure. He stated that the purpose of a deadline is to shorten a
procedure’s duration and to protect the stakeholders involved from delays and not to force the competent authorities to continue with
hopeless negotiations. See further Commission Communication doc. COM (2012) 516 final, para. 36-39. The Commission observed
that that for non-complex cases of small and medium-sized enterprises a shorter duration of the mutual agreement procedure should be
possible. See also Lagae 1992, p. 747-748 and Djebali 2012, paras. 4.5.3.1.1, 6.2.2.2.1 and 6.5.2.1. Djebali mentioned that a shorter
period is likely for simple cases (in terms of money at stake and the difficulty of the dispute). This view is also confirmed in paragraph
7.1(b) of the Code of Conduct, which stipulates that although the competent authorities have two-year term to reach a mutual
agreement, they should resolve cases as quickly as possibility, thereby keeping in mind the complexity of the case. In other words, this
paragraph can also be interpreted so that if a mutual agreement can be reached prior to the expiration of this two-year deadline, the
competent authorities are encouraged to reach such agreement as quickly as possible and not to unnecessarily delay the process.
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has contributed to an improvement. It is submitted that this is not the case. Paragraph 7.1(f) of the
Code of Conduct stipulates that in some situations it should be possible to agree on a short
extension of the two-year deadline. It is striking that paragraph 7.1(f) refers to an extension,
whereas article 7(4) of the convention refers a waiver of the two-year deadline. Clearly, this
concerns two different situations. The waiver of article 7(4) entails a complete disregard of the
two-year deadline when conducting the mutual agreement procedure. Pursuant to paragraph 7.1(f)
of the Code of Conduct the two-year deadline is still the starting-point for the mutual agreement,
but with the possibility of an extension. Although it is most likely that article 7(4) will be invoked
for extensions of the two-year deadline, the wording used in paragraph 7.1(f) nevertheless does
not adhere to the wording used in article 7(4). In other words, if article 7(4) EU Arbitration
Convention is to be applied it does de jure not concern an extension, but a total disregard of the
two-year deadline. However, from its aim and tenor, and also from discussions within the EU
JTPF, it is apparent that article 7(4) of the convention is designed to allow an extension, not an
indefinite waiver of deadlines. 1693 Due to the conflicting wording, it is submitted that both
provisions are not entirely satisfactory: the possible waiver deprives the taxpayer of its right to
have double taxation eliminated within a limited time period, which after all is the principal
objective of the convention. If the rationale of article 7(4) of the convention is to allow an
extension of the two-year deadline in certain cases, then this should be clearly reflected in the
paragraph 7.1(f) of the Code of Conduct. Second, the wording used in paragraph 7.1 (f) is also not
fully clear and precise. Although the examples given there are to be interpreted so that the twoyear deadline should solely be extended in exceptional cases, this is not the wording used in that
paragraph, which states that the extension can be agreed upon in some situations. For triangular
cases it is inherent that it is not always easy to reach a mutual agreement within two years. But
how should to the phrase ‘particular complex transactions’ in paragraph 7.1(f) be interpreted?
Needless to say that in essence all transfer pricing cases concern particular complex transactions.
In their unilateral policy, Belgium and France refer to the situation in which the competent
authorities are on the verge of reaching a mutual agreement and invoke that as a reason to extend
the two-year deadline rather than referring a case to the arbitration procedure.1694 Although it is
imaginable that in such a situation taxpayers might agree to an extension (as it would cost too
much time, effort and resources to conduct the arbitration procedure), it is submitted that
competent authorities have a two-year deadline and if they do not want to have the case referred to
the arbitration procedure they should reach an agreement within that deadline. This is regardless
of the complex nature of the transactions under review. In other words, article 7(4) of the
convention should not be used in cases in which the competent authorities involved have failed to
reach an agreement within the given deadlines. Further, paragraph 7.1 (f) of the Code of Conduct
also ambiguously refers to the possibility of a short extension. The words ‘short extension’,
however, have not been defined. Although the absence of such definition leaves the parties
involved with flexibility and the possibility of a tailor-made solution for each specific case, the
option of an extension, without a definition of the term ‘short’, runs the risk of an unnecessarily
long extension of the two-year deadline. Although de jure taxpayers do not give up their right to
have their cases referred to the arbitration procedure, de facto the non-specification of a term of
extension may lead to taxpayers giving up these rights as a result of pressure from the Member
States to agree to an extension, which does not necessarily have to be a short extension.1695 In
sum, it is submitted that the clarification in the Code of Conduct does not provide a sufficient
guarantee that article 7(4) of the convention will not be invoked lightly, and also that the
extension of the two-year deadline will be a short extension. The EU JTPF’s decision not to take
action on this issue is questionable, because of the different language used in article 7(4) of the
convention (waiver of time limits) and paragraph 7.1(f) of the Code of Conduct (extension of the

1693

See also Belgium’s Arbitration Circular (AFZ/INTERN.IB/98/0170) of July 7, 2000, par. VI.C.2 for a confirmation that article 7(4)
of the convention entails an extension and not a complete waiver.
1694
Ibid and France’s regulation (14 F-1-06 no. 34) of February 23, 2006, par. 211 and regulation (BOI-INT-DG-20-30-30), par. 30.
See also Perdriel-Vaissière 2003, p. 212; Serrano Antón 2003, p. 441 and Gibert 2006, p. 361.
1695
The published statistics, discussed in section 4.3.4.1.4, do not further elaborate on the period of agreed extension, so it is somewhat
unclear what in practice is considered a ‘short’ extension.
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two-year deadline). Moreover, paragraph 7.1(f) itself is also not fully clear and leaves room for
divergent interpretation and application.
13.3.5 Evaluation
Article 7(4) of the EU Arbitration Convention allows a waiver of the two-year deadline if the
competent authorities mutually agree so and insofar the taxpayers concerned give their consent
thereto. This section examined whether it is justified to include such a waiver in the convention
and, if so, whether there is proper guidance on when such waiver can be agreed. It is concluded
that although article 7(4) explicitly requires taxpayers’ consent to such a waiver, it can be and is
used in practice by competent authorities as a pressure tool to force taxpayers to agree to such
waiver. The possibility of a waiver leads to a disadvantageous position for the taxpayer and also
has a negative effect on the convention’s effective and efficient functioning. Further, as it creates
uncertainties and inequalities, the provision also conflicts with the principles of legal justice, legal
equality and legal certainty. But even if a possibility of a waiver should be included in the EU
Arbitration Convention (quod non), the current drafting of article 7(4) does not lead to a justified,
equal and certain application of the mutual agreement procedure. The nature of a waiver entails
that the two-year deadline is totally disregarded, which effectively deprives taxpayers of their
right to have double taxation eliminated within a certain timeframe. Moreover the default
mechanism of arbitration is then de facto no longer in place. As a clarification, paragraph 7.1(f) of
the Code of Conduct stipulates that in some situations the two-year deadline may be extended for
a short period. This wording conflicts with the text of article 7(4) of the convention, as paragraph
7.1(f) refers to an extension of the two-year deadline instead of a waiver of the deadline. Apart
from this, the provision does not provide proper guidance as to in what situations an extension
may be agreed (i.e. what constitutes particular complex transactions) and as to what concerns a
‘short extension’. 1696 As this depends on the subjective interpretation of this phrase by the
Member States, uncertainties are created; there is a risk of an unequal application of the EU
Arbitration Convention, and there may be to an unnecessarily long extension of the two-year
deadline. Thus also paragraph 7.1(f) of the Code of Conduct does not adhere to the principles of
clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal equality and legal
certainty.
13.4 Proceedings during the mutual agreement procedure
13.4.1 General considerations
This section discusses the proceedings during the mutual agreement procedure under the EU
Arbitration Convention. The convention itself lacks any procedural rules to be applied by Member
States during the mutual agreement procedure, as article 7 only stipulates that states have a twoyear term for reaching a mutual agreement, but does not provide for any further guidance. So in
the absence of procedural rules it is up to the involved competent authorities to agree on these
rules on a case-by-case basis.1697 Apart from the fact that negotiating these rules may be timeconsuming and the risk of various sets of rules, the problem is that only a few Member States have
agreed on such procedural rules as regards the mutual agreement procedure.1698 It is submitted that
for a smooth-functioning mutual agreement procedure it is indispensable to have clear and wellfunctioning procedural rules available.1699 This position is also shared by the Commission and the
EU JTPF, who have acknowledged that the absence of procedural rules for the mutual agreement
procedure impedes its functioning.1700 For that reason, the EU JTPF agreed to develop deadlines
for specific actions and practical arrangements to expedite and facilitate the mutual agreement

1696

Discussions within the EU JTPF pointed out that these are triangular cases or cases where the competent authorities involved are on
the verge of reaching a mutual agreement. It is logical to extend the two-year deadline for a short period where an agreement is in sight,
however, this is not properly reflected in paragraph 7.1(f) of the Code of Conduct.
1697
See also Hinnekens 1996/3, p. 299.
1698
See for example the working agreement between the Netherlands and France as regards the mutual agreement procedure
(‘Netherlands-France
mutual
agreement’):
http://www.rijksoverheid.nl/documenten-enpublicaties/richtlijnen/2010/12/08/administratieve-afspraken-onderlinge-overlegprocedure-met-frankrijk.html.
1699
See also Van Stappen 2003, p. 27.
1700
See Commission Staff Working Paper doc. SEC (2001) 1681, p. 279-284.
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procedure.1701 The forum’s efforts have resulted in a set of rules that are included in paragraphs
7.1 and 7.3-7.4 of the Code of Conduct. In general, these rules aim at improving the practical
functioning of the mutual agreement procedure as well as improving the transparency towards
taxpayers.1702 The following issues are addressed in the Code of Conduct:
•
•
•
•
•

Common working language;
Independent functioning of the competent authority;
Confidentiality of information;
Timescale for the two-year deadline and rules for exchanging positions papers and responding
position papers; and
Costs of the mutual agreement procedure.

In the literature, these practical rules for the mutual agreement procedure in the Code of Conduct
were positively received. For example, Rolfe argued that the Code of Conduct explains the
practical operation of the mutual agreement procedure and provides taxpayers with more
transparency.1703 De Hert too took a positive view and argued that these rules provide for a useful
tool to improve the timing of different actions, coordination and speeding-up of proceedings.1704
These positions can be considered correct, although it is submitted that the rules in the Code of
Conduct still leave room for different opinions among the Member States. Furthermore, most of
these rules are still subject to a mutual agreement by the competent authorities involved. The
procedural rules are thus not that stringent and clear as they at first sight appear, as will become
apparent in the discussion of the following subjects below: timeline of the procedure (13.4.2),
independence of the competent authority function from the tax authorities (13.4.3), common
working language (13.4.4) and position papers (13.4.5). The more formal issues, the secrecy
obligations and costs of the procedure, are separately discussed in sections 13.5 and 13.6
respectively.
13.4.2 Timeline for the mutual agreement procedure
13.4.2.1 Provision of the EU Arbitration Convention
Pursuant to article 7(1) the mutual agreement procedure under the convention runs for a
maximum period of two-years, except for those situations in which articles 7(4) and (5) of the
convention are applied.1705 The convention does, however, not include a timescale that competent
authorities should follow during this two-year term.
13.4.2.2 Work conducted by the EU JTPF
The Member States’ representatives within the EU JTPF opted to introduce a voluntary timescale,
as this could be useful to improve the timing of different actions, coordination and speeding-up of
proceedings during the mutual agreement procedure.1706 The Netherlands representative favored
the introduction of such practical arrangements, as this would not only speed up the mutual
agreement procedure (in the interests of all the parties involved), but this also would prevent a
case from having to be referred to the arbitration procedure after expiration of the two-year
deadline before an adequate exchange of positions papers has taken place (in the interests of the
Member States involved). 1707 The Netherlands’ representative referred to the administrative
arrangements for the mutual agreement procedure between the United States and the United
Kingdom, which include rules for exchanging position papers and competent authority meetings,
suggested that such practical arrangements could also be adopted for the EU Arbitration
1701
Draft work program (JTPF/006/2002/EN/REV), 2002, par. 1. The EU JTPF adopted this draft work program during its second
meeting. See doc. JTPF/002/2003/EN, par. 9.
1702
See also Van Honsté 2005, p. 3 and Kroppen & Rasch 2004, p. 47.
1703
Rolfe 2005/2, p. 17, who saw the procedural rules in the Code of Conduct as providing for a clear commitment by the Member
States to reduce the period to reach an agreement.
1704
De Hert 2004, p. 22.
1705
Section 13.3 discussed article 7(4) of the convention. Section 13.7 discusses in more detail article 7(5) of the convention.
1706
Doc. JTPF/002/2003/EN, par. 47 and Commission Communication doc. COM (2004) 297 final, par. 2.3. See also De Hert 2005, p.
52.
1707
Doc. JTPF/007/BACK1/2002/EN, p. 2-3. See also doc. JTPF/007/2002/REV1/EN, para. 39 and 44.
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Convention.1708 In a practical sense, this representative suggested the following timeline for the
mutual agreement procedure:
•

•

•

The Member State that imposed the profit adjustment will endeavor to send a position paper
within three months after the submission of a request under the convention, or, should this be
later, within three months from the finalization of the (re)assessment containing the
adjustment;
The other Member State involved will endeavor to send a(n) (initial) written statement of its
position within six months of receiving the position paper, possibly along with any additional
questions that need to be answered. The written statement should inter alia make clear
whether this Member State is of the opinion that a corresponding adjustment is not appropriate
and that there is a need for further consultation; and
Within one month of receiving the response to the position paper, the first Member State will
contact this other Member State so as to agree on arrangements how the mutual agreement
procedure is further to be conducted (a written procedure, by telephone, e-mail or through
discussions in a meeting).

The EU JTPF discussed these suggestions and eventually agreed on the introduction of a timeline
for the mutual agreement procedure, which includes deadlines for submission of position papers
and for organizing meeting between Member States. The agreed timeline, however, deviates on
numerous points from the proposal of the representative of the Netherlands and also provides for
more detailed rules. The agreement is reflected in paragraph 7.4 of the Code of Conduct and is
discussed below. Moreover, paragraphs 7.1(b) and (e) of the Code of Conduct also include rules
in relation to the timeline for the mutual agreement procedure. These rules are also discussed
below.
13.4.2.3 Provision of the Code of Conduct
In respect of the two-year deadline for the mutual agreement procedure, paragraph 7.1(b) of the
Code of Conduct stipulates that:
‘Cases will be resolved as quickly as possible having regard to the complexity of the issues in the
particular case in question’. [Emphasis added]

Further, as regards the possible planning of meetings between the involved competent authorities,
paragraph 7.1(e) of the Code of Conduct stipulates that:
‘Any appropriate means for reaching a mutual agreement as expeditiously as possible, including
face-to- face meetings, will be considered (…)’. [Emphasis added]

As regards the timescale, this is set out in paragraph 7.4 of the Code of Conduct, which stipulates
that:
‘(c) The position paper will be sent to the competent authority(ies) of the other Member State(s)
involved in the case as quickly as possible taking account of the complexity of the particular case
and no later than four months from the latest of the following dates: (i) the date of the tax
assessment notice, i.e. final decision of the tax administration on the additional income, or
1708
See the Administrative Arrangements for the Implementation of the Mutual Agreement Procedure (Article 25) of the Convention
Between the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the United States of
America for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital
Gains of October 25, 2000 (‘United Kingdom-United States mutual agreement’). In this arrangement, deadlines for the adoption of
states’ positions and reaching an agreement are set; the arrangement also includes a provision that three times a year consultations
between the competent authorities should be held to discuss pending cases. During these consultations the cases under review can be
discussed in detail; the setting of such consultations is more informal than regular written communication. These rules aim at reaching
a mutual agreement within 18 months from the transmission of a position paper by one contracting state. The competent authorities
must issue a position paper within 120 days of receipt of the submission of a case under the mutual agreement procedure. If it has not
proved possible to resolve a particular case within this 18-month period, the case will be reviewed at a more senior level to ensure that
all appropriate action is being taken.
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equivalent; (ii) the date on which the competent authority receives the request and the minimum
information as stated under point 7.6(a).
(d) Member States undertake that, where a competent authority of a country in which no tax
assessment or equivalent has been made, or is not intended to be made, which results, or is likely to
result, in double taxation within the meaning of Article 1 of the Arbitration Convention, e.g. due to
a transfer pricing adjustment, receives a position paper from another competent authority, it will
respond as quickly as possible taking account of the complexity of the particular case and no later
than six months after receipt of the position paper.
(e) The response should take one of the following forms
(ii) If the competent authority does not believe that double taxation has occurred, or is likely to
occur, or does not agree with the remedy proposed in the position paper, it will send a
responding position paper to the other competent authority(ies) setting out its reasons and
proposing an indicative time scale for dealing with the case taking into account its complexity
(…). The proposal will include, whenever appropriate, a date for a face-to-face meeting, which
should take place no later than 18 months from the latest of the following dates:
(aa) the date of the tax assessment notice, i.e. final decision of the tax administration on the
additional income, or equivalent;
(bb) the date on which the competent authority receives the request and the minimum
information as stated under point 7.6(a).
(f) Member States will further undertake any appropriate steps to speed up all procedures wherever
possible. In this respect, Member States should envisage to organize regularly, and at least once a
year, face-to-face-meetings between their competent authorities to discuss pending mutual
agreement procedures (provided that the number of cases justifies such regular meetings)’.
[Emphasis added]

The next section discusses the different stages of the mutual agreement procedure according to
this timeline. The content of position papers is discussed separately in section 13.4.5.
13.4.2.4 Analysis
13.4.2.4.1 General considerations
It is submitted that the introduction of a timeline provides valuable guidance as how to operate
during the mutual agreement procedure and at what time the steps during this procedure are to be
taken. The timescale further provides sufficient guarantee that – if followed in practice and
provided that Member States and the taxpayer fully cooperate in the procedure – a mutual
agreement will be reached within two years. This, does not imply, however, that in practice the
two-year deadline will be met in all cases, as this depends on the actual implementation of the
framework by the competent authorities and the specific facts and circumstances of the case. As
noted in section 4.4.3.4 a large stock of cases under the EU Arbitration Convention is pending
longer for than two-years under the mutual agreement procedure. This, however, is not caused by
a lack of guidance on how to conduct the mutual agreement procedure within the two-year
deadline, but instead by an error in the legal and governmental structure of the convention, and
especially by the absence of a default mechanism in case of non-compliance by competent
authorities. Apart from that criticism, it is submitted that the introduction of a timeline may
contribute to a smoother functioning of the mutual agreement procedure under the convention.
The analysis of the specific parts of the timescale is discussed below.
13.4.2.4.2 Content of the timescale
13.4.2.4.2.1 Months 1-4: submission of a position paper
Paragraph 7.4(a) of the Code of Conduct stipulates that the competent authority of the Member
State that imposed the profit adjustment is obliged to send a position paper to the other involved
competent authorities. The deadline for sending this position paper is, under paragraph 7.4(c) of
the Code of Conduct, set at four months after the commencement date of the two-year deadline
(see section 13.2). The wording used in paragraph 7.4(c) in relation to the two-year deadline is
similar as the wording used in paragraph 7.6(b) of the Code of Conduct. Although the proposal of
the Netherlands included a shorter deadline for sending a position paper (three months), this
proposal did not put a real deadline on competent authorities, as the competent authority of the
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Member State that imposed the profit adjustment was only obliged to endeavor to meet this
deadline. The four-month deadline laid down in paragraph 7.4(c) of the Code of Conduct is in
principle to be considered a final deadline, although there is no sanction in place if the deadline is
not met.1709 Introducing a sanction mechanism would also be superfluous, as it would not speed
up proceedings. It is submitted that the Code of Conduct, as regards the deadline for sending a
position paper, is sufficiently descriptive, and a four-month term itself is not excessive in light of
the two-year deadline.1710 It may be argued that the preparation of a position paper should not be
that time consuming, since the Member State that imposed the profit adjustment has already taken
a position on the case, as this position constituted the basis of the profit adjustment. On that line of
reasoning the sole remaining issue to be included in the position paper is a proposition on how to
eliminate the double taxation concerned. Although this argument can be considered valid, it is
submitted that when a Member State imposed a profit adjustment it only assessed whether the
pricing used by the taxpayer for the reviewed transactions was at arm’s length. This Member State
did not assess whether the adjustment would cause double taxation, and then how this double
taxation should be eliminated. More importantly, the profit adjustment is imposed by the tax
authorities and not by the competent authority. Thus it is submitted that – bearing in mind that
under the current drafting of the convention and the Code of Conduct the four-month term is also
to be used for conducting the unilateral relief procedure – a four-month term is appropriate and
necessary to prepare the position paper.
13.4.2.4.2.2 Months 5-10: submission of a responding position paper
If the other competent authority involved receives a position paper, it is obliged, pursuant to
paragraph 7.4(d) of the Code of Conduct, to send a responding position paper no later than six
months after receipt of the position paper. Here too, the six-month deadline is, at least in theory, a
final deadline.1711 The six-month term for sending a response was derived from the proposal of the
Netherlands’ representative within the EU JTPF. Unlike that proposal, however, paragraph 7.4(d)
refers to the six-month term as a final deadline, whereas the representative’s proposal only
mentioned it as a target date. It is submitted that six-months is as a reasonable term for the other
competent authority involved to review the position paper and take a position on the case, as
probably it will not yet have taken a final position on the case, as it had to wait to see the content
of the position paper before being able to do so.1712 In this light, six months is a reasonable and not
too a long a period to take a position and (if necessary) react on the correctness of the profit
adjustment and the solution on how to eliminate the double taxation for the case under review.
13.4.2.4.2.3 Months 11-18: initial negotiations and planning of face-to-face meetings
After the competent authorities have exchanged their positions, the third step in the mutual
agreement procedure is the initiation of initial negotiations. Pursuant to paragraph 7.4(e)(iii) of the
Code of Conduct, this phase takes place in months 11 to 18 of the two-year deadline. If the
competent authority that received the position paper does not agree that double taxation has
occurred, or with the proposed solution on how to eliminate double taxation, then, pursuant to
paragraph 7.4(e)(ii) of the Code of Conduct, it is obliged to include in the responding position
paper an indicative timescale for dealing with the case, taking the complexity of the case into
account. The suggested timescale may include a date for a face-to-face meeting. However, there is
no obligation to propose a date for face-to-face meetings, as paragraph 7.4(e)(ii) includes the
1709
This of course does not prohibit competent authorities from sending their position paper at an earlier stage, as paragraph 7.4(c) of
the Code of Conduct stipulates that a position paper is to be sent ‘as quickly as possible’ and in any case no later than four months as
from the commencement date of the two-year deadline.
1710
See also OECD’s MEMAP, par. 3.9 and 210 of the UN’s Guide to the mutual agreement procedure, par. 210, which also refer to a
four-month period for issuing a position paper. Also in international tax law a term of four months for sending a position paper is not
uncommon. See inter alia Netherlands-France Mutual agreement of September 21, 2010; Administrative Arrangements for the
Implementation of the Mutual Agreement Procedure (Article 29) of the Convention Between the Kingdom of the Netherlands and the
United States of America for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income
and Capital Gains (Signed on December 18, 1992, as Amended by Protocols) of August 25, 2003 (‘Netherlands-United States
Mutual agreement’); and United Kingdom-United States Mutual agreement of October 25, 2000.
1711
In addition, if the other competent authority involved is able to send (taking into account the complexity of the case) a responding
position paper at an earlier stage, it is, pursuant to paragraph 7.4(d) of the Code of Conduct, not prohibited to do so.
1712
See also paragraph 211 of the UN’s Guide to the mutual agreement procedure.
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words ‘whenever appropriate’. It is therefore at the discretion of the competent authorities
involved whether to make such proposal. This also follows from paragraph 7.1(c) of the Code of
Conduct, which stipulates that any appropriate means for reaching a mutual agreement – including
face-to-face meetings – only have to be considered, and there is no obligation to have such a
meeting. If, however, a proposal for a face-to-face meeting is made, the competent authorities
involved are, pursuant to paragraph 7.4(e)(ii), nevertheless obliged to plan such a meeting within
18 months of the commencement date of the two-year deadline.
If the rules in paragraph 7.4(e)(ii) of the Code of Conduct are considered, it follows that it is only
a voluntary process, as the provisions only oblige the competent authorities to include an
indicative timescale for the remainder of the mutual agreement procedure. It is submitted that does
not provide for a clear and workable solution and also not for a uniform application of the
convention’s procedures. It would have been more appropriate had the Code of Conduct itself
provided an indicative timescale. So far this has only been done for the first part of the mutual
agreement procedure as regards the deadlines for sending the position and responding position
paper. Further, if it is intended that face-to-face meetings be held within 18 months after the
commencement date of the two-year deadline, it would have been far more logical if this is had
been mentioned as a standard procedure in the Code of Conduct and not left to the discretion of
the competent authorities involved. In fact such discretion may well lead to an unnecessary
slowing down of proceedings, as face-to-face meetings may lead to a quicker resolution of the
case under review. The wording used in paragraph 7.4e(ii) is not in line with the wording used in
paragraphs 7.1(c) and 7.4(f) of the Code of Conduct, which oblige the competent authorities to
undertake any appropriate steps to speed up all procedures wherever possible. Although these
arguments have merit, it must not be forgotten that the mutual agreement procedure is a nonjudicial procedure, and that too detailed and rigid rules may not always be appropriate for
conducting the procedure. Standardly requiring face-to-face meetings may put excessive costs on
competent authorities, which are nowadays already understaffed.1713 Thus a lack of detailed and
obligatory guidance for the last 12 months of the mutual agreement procedure is not the most
pressing issue under the convention. As will be extensively discussed in chapter 17, when
answering the second research sub-question of this work, the most pressing issue is that cases are
not referred to the arbitration procedure if they are pending for longer than two years under the
mutual agreement procedure. So in that perspective it is sufficient that paragraph 7.4(e)(ii) of the
Code of Conduct leaves it to the competent authorities to conduct face-to-face meetings they deem
it appropriate. If there is a functioning default mechanism in place to refer cases to the arbitration
procedure after two-years of negotiation without result, competent authorities will surely find a
solution more quickly in view of the expiry of the two-year deadline.
13.4.2.4.2.4 Months 19-24: final negotiation phase
The final phase of the two-year deadline comprises the last six months of the mutual agreement
procedure. This is the phase in which the negotiations should lead to a mutual agreement,
otherwise the case is, pursuant to article 7(1) of the EU Arbitration Convention, mandatorily
referred to the arbitration procedure. The Code of Conduct does not include rules relating to this
final phase. It is therefore up to the competent authorities involved to act in any way they deem
appropriate. This can include face-to-face meetings or other means of communication. In general,
paragraph 7.1(c) of the Code of Conduct stipulates that the competent authorities involved will
consider any appropriate means for reaching a mutual agreement as expeditiously as possible. It is
submitted that this is only a recommendation to consider appropriate means, not an obligation to
agree on them. This too is a somewhat redundant reminder of what in fact follows from article
7(1) of the convention (the two-year deadline) and paragraph 7.4 of the Code of Conduct.
Paragraph 7.4(f) of the Code of Conduct stipulates that competent authorities should undertake
any appropriate steps to speed up all procedures wherever possible, and should envisage
organizing regularly face-to-face-meetings between their competent authorities so as to discuss
1713

See for example also Markham 2016, p. 89.
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pending mutual agreement procedures. This too is only a recommendation to envisage conducting
face-to-face meetings, providing that the number of pending cases justifies such meetings; this is
thus a matter for the discretion of the competent authorities concerned. This paragraph is indeed
correct in that the obligation to schedule face-to-face meetings is somewhat superfluous if there is
only a minimal number of cases pending, or only cases with limited amounts in dispute. As in the
previous section, also for the final negotiation phase it is submitted that too detailed and rigid
rules should not be imposed on the competent authorities. In that regard the guidance included in
paragraph 7.4(f) is considered sufficiently descriptive and also leaves competent authorities with
sufficient flexibility to conduct the procedure.
13.4.6.2.4.3 Forms of communication
The analysis in the previous sections showed that the inclusion of a timeline in the Code of
Conduct is a good step forward. Nevertheless, it is submitted that emphasis of the timeline lies on
written communication. Although for making a party’s position clear, it may be necessary to use a
written form of communication, it is submitted that after these positions have been made clear it is
no longer that necessary to rely solely on written communication. Paragraph 7.4 of the Code of
Conduct, however, is primarily aimed at written communication, and only in the last phase of the
mutual agreement procedure are more modern means of communication mentioned as possible
methods. As correctly argued by Bouman et al, only using written communication may form an
obstruction to reach an agreement, and oral communication provides better possibilities to
negotiate in a friendlier atmosphere, which may contribute towards a quicker solution of the case
under review.1714 It is submitted that the Code of Conduct only partly provides a solution hereto,
as the competent authorities involved are only encouraged to schedule face-to-face meetings,
where appropriate, within 18 months after commencement of the two-year deadline. This,
however, is already in the last phase of the mutual agreement procedure, which may not
contribute to a speedier solution for the case under review. If the competent authorities properly
comply with the timeline of paragraph 7.4 of the Code of Conduct, they know each other’s
positions at the latest 10 months from the commencement date of the two-year deadline. So from
this point on it should already be possible to use more modern means of communication (e.g.
video conferencing) to reach an agreement in the proceedings. Paragraph 7.1(e) of the Code of
Conduct obliges the Member States to consider any appropriate means available for reaching a
mutual agreement as expeditiously as possible. While this clearly covers modern means of
communication, this is not properly reflected in the Code of Conduct.
13.4.2.5 Evaluation
This section analyzed the timeline introduced in the Code of Conduct for the mutual agreement
procedure. Based on this analysis, the following conclusions are drawn:
•

•

•

General: introducing a timeline provides valuable guidance as to how parties should operate
during the mutual agreement procedure, and the process also becomes more efficient and
transparent. Further, the steps to be taken and the deadlines given should – if complied with –
provides sufficient guarantee and flexibility that a mutual agreement can be reached within the
two-year deadline;
Months 1-4: sending position paper: pursuant to paragraph 7.4(c) of the Code of Conduct the
competent authority of the Member State that imposed the profit adjustment has to send a
position paper within four months after commencement of the two-year deadline. This
provision is sufficiently descriptive and also a deadline of four months is appropriate and
reasonable for preparing such position paper. The provision therefore adheres to the principles
of clarity and simplicity, transparency and efficiency;
Months 5-10: sending responding position paper: pursuant to paragraph 7.4(d) of the Code of
Conduct the competent authority that receives a position paper has to send a response within
six months as from the date of receipt of the position paper. This provision is sufficiently
descriptive and also a deadline of six months is appropriate and reasonable for preparing such

1714
Bouman, K.J.E., Sporken, C.J.E.A. & Slimmen, R.F., Overlegprocedures, de Nederlandse aanpak, Weekblad Fiscaal Recht
2009/131, par. 3.5.
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•

•

response. The provision therefore adheres to the principles of clarity and simplicity,
transparency and efficiency;
Month 11-18: initial negotiations and planning face-to-face meetings: if the competent
authority that received the position does not agree with the content thereof, it should propose,
pursuant to paragraph 7.4(e)(ii) of the Code of Conduct, an indicative timescale for dealing
with the case. This timescale may include, if deemed appropriate, a proposal for face-to-face
meetings. Although there is no guidance as to how to conduct this phase of the two-year
deadline, the competent authorities should maintain a certain degree of flexibility, as too
detailed and rigid rules are not always appropriate and necessary. The provision therefore
adheres to the principles of clarity and simplicity, effectiveness and efficiency;
Months 19-24: final negotiation phase: the Code of Conduct does not include rules for the last
six months of the two-year deadline. Paragraphs 7.1(c) and 7.4(f) of the Code of Conduct
recommend that competent authorities to hold, where appropriate, regular face-to-face
meetings and to consider all appropriate steps to reach an agreement. The conclusions drawn
for the months 11-18 also apply to the final negotiation phase, as the guidance in paragraph
7.4(f) is sufficiently descriptive, and also leaves competent authorities sufficient flexibility to
finalize the procedure. The provision therefore adheres to the principle of clarity and
simplicity, effectiveness and efficiency.

If the timescale as a whole is considered, it is striking that the emphasis lies on written
communication, whereas with today’s technologies more appropriate forms of communication are
available. Although for the exchange of position papers (months 0-10) it is understandable that
such written communication is necessary, it appears more efficient to use modern forms of
communication to speed-up the proceedings once these positions have been exchanged (months
11-24). Paragraph 7.1(e) of the Code of Conduct obliges the Member States to consider any
appropriate means available for reaching a mutual agreement as expeditiously as possible; this
may also include modern forms of communication. This is, however, insufficiently reflected in
paragraph 7.4(e) of the Code of Conduct, so that the provision does not adhere to the principles of
clarity and simplicity, effectiveness and efficiency. Further, there is a misbalance between the
phase in which positions are exchanged and the phase in which negotiations take place: 10 as
opposed to 14 months. Although it can be argued that a two-year deadline for the mutual
agreement procedure is necessary (see section 13.2.4.1), it is concluded that if cases are
considered on their individual merits, a 14-month negotiation period appears a rather long term.
This view is reinforced by the fact that after 10 months each party’s position should be known and
an important part of the work during the mutual agreement procedure has already taken place
during these first 10 months. It should therefore be possible to reach an agreement within a shorter
time period. How this is to be achieved will be discussed in chapter 18. As a last remark,
paragraph 7.1(b) of the Code of Conduct stipulates that cases will be resolved as quickly as
possible having regard to the complexity of the particular case in question. This is actually a
redundant provision, as it repeats what already follows from the spirit and wording of article 7(1)
of the EU Arbitration Convention as well as of paragraph 7.4 of the Code of Conduct.
13.4.3 Independent functioning competent authority
13.4.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision on this subject.
13.4.3.2 Work conducted by the EU JTPF
During its 2011-2015 term, the EU JTPF discussed whether competent authorities should function
independently from other governmental institutions during the mutual agreement procedure under
the EU Arbitration Convention. In this respect, some forum members suggested that competent
authorities should function independently from field auditors of the tax authorities, and that they
should be empowered to enter into mutual agreements without reference to and consent of those
auditors.1715 The competent authorities should not only be independent in theory, but should also
be able to act independently from field auditors in practice. Following this suggestion, the EU
1715

Doc. JTPF/020/2012/EN, p. 7.
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JTPF’s secretariat requested forum members whether a recommendation to this effect should be
included in the Code of Conduct.1716 In a response, the representative of the United Kingdom
supported a recommendation and stressed that independence in this respect is a fundamental and
uncontroversial principle of the mutual agreement procedure.1717 Also a business representative
responded positively to the suggestion made.1718 The representative of Italy had more reservations
and suggested that first a questionnaire should be issued on the institutional structure, legal
framework, policy issues and internal dependencies within the tax authorities. 1719 Business
representatives opposed this view as the merits of such questionnaire were limited, as it would be
difficult to agree on common guidance. In their view the most appropriate solution would be for
each Member State individually to be responsible for ensuring the independence of its competent
authority.1720 After discussions on this input, the EU JTPF agreed that the independent functioning
of competent authorities need to be addressed in the Code of Conduct.1721 The agreed provision on
this point states that in order to enhance the independence of a competent authority, the latter
should maintain a level of autonomy from their audit function. This agreement is reflected in
paragraph 7.1(c) of the Code of Conduct and is discussed below.
13.4.3.3 Provision of the Code of Conduct
Paragraph 7.1(c) of the Code of Conduct addresses the independent functioning of competent
authorities and stipulates that:
‘Although competent authorities and audit (function) may belong to the same tax administration,
competent authorities should maintain a degree of autonomy from the audit function of the tax
administration in order to ensure the independence of any subsequent review of a case by the
competent authority. The guiding principle should be that the competent authority’s function is to
ensure a fair and appropriate application of the Arbitration Convention, not to seek to uphold all
adjustments proposed by the tax authorities of its Member State’.1722 [Emphasis added]

13.4.3.4 Analysis
Prior to its proposed revision in 2015, the Code of Conduct did not include a provision as regards
the independent functioning of competent authorities. In practice, however, no allegations were
made or concrete examples provided to show that the competent authorities did not function
independently from the audit department of their tax authorities. This, however, does not imply
that the competent authorities always actually function independently from their audit
departments. As discussed in section 11.3.5.4 in Ireland and Latvia the competent authority
function is not performed at the level of the Ministry of Finance, but within the tax authorities.
Although within all other Member States the competent authority function is performed at the
1716
Doc. JTPF/002/2013/EN, par. B.2.8. EU JTPF’s secretariat referred to Best practice no. 23 of OECD’s MEMAP, which
recommends that competent authorities should maintain a level of autonomy from the audit function performed by the tax authorities.
This provision reads: ‘in order to enhance the independence of a subsequent review of a case by a competent authority, it is
recommended that competent authorities maintain a level of autonomy from the audit function of a tax administration (…). The guiding
principle should be that the competent authority’s function is to ensure a fair and appropriate application of the convention, not to
seek to uphold all adjustments proposed by the tax authorities of its country. Independent and sufficient funding will also enhance the
competent authorities’ autonomy and enable it to carry out its mandate without becoming overly reliant upon other areas of a tax
administration which do not share the competent authorities’ primary objective, namely relieving double taxation (…)’. In the final
report on action item 14, the independent functioning of a competent authority is addressed in element 2.3 of the minimum standard
and reads: ‘countries should ensure that the staff in charge of MAP processes have the authority to resolve MAP cases in accordance
with the terms of the applicable tax treaty, in particular without being dependent on the approval or the direction of the tax
administration personnel who made the adjustments at issue or being influenced by considerations of the policy that the country would
like to see reflected in future amendments to the treaty’. See OECD, Action 14: Making dispute resolution mechanisms more effective –
Final Report, Paris, October 5, 2015, par. 27.
1717
Doc. JTPF/001/2014/EN, p. 8
1718
Ibid p. 13.
1719
Initially, Italy intended to make a reservation to the proposed recommendation. Due to a law introduced in 2014 Italy reported there
is no longer a need for such reservation. See doc. JTPF/015/2014/EN, par. 4.2.2 and JTPF/001/2015/EN, p. 7.
1720
Ibid.
1721
Doc. JTPF/011/REV2/2013/EN, par. 2.1; doc. JTPF/003/2014/EN, par. 4.7; doc. JTPF/004/2014/EN, par. 2.2; doc.
JTPF/009/2014/EN, par. 4.2.2; doc. JTPF/015/2014/EN, par. 4.2.2; doc. JTPF/002/2015/EN, par. 2.2; and doc. JTPF/004/2015/EN,
par. 4.2.2.
1722
The initial proposed provision read slightly different, as it only recommended that competent authorities maintain a degree of
autonomy from the audit function of a tax administration. Paragraph 7.1(c) of the Code of Conduct includes the word ‘should’ instead
of ‘it is recommended’.
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level of the Ministry of Finance, this does not necessarily mean that they are also in practice
allowed and able to perform their function independently from the tax authorities. So with the
absence of practical examples of non-independently-functioning competent authorities, the
question arises whether at all a provision on this matter is necessary in the Code of Conduct.
Article 6(2) of the EU Arbitration Convention obliges the competent authorities to endeavor to
resolve the case by the mutual agreement procedure so as to eliminate double taxation for the case
under review on the basis of the tax principles of article 4. Any agreement reached should thus be
compliant with the arm’s length principle. In essence it is immaterial whether the competent
authorities can act independently from their tax authorities. The principal objective of the
convention is to provide for a dispute settlement procedure to eliminate double taxation arising
from transfer pricing profit adjustments by finding the correct arm’s length price for the
transactions under review. The procedures included in the convention are the necessary means to
arrive at such correct arm’s length price. It is submitted that competent authorities can conduct the
mutual agreement procedure regardless of their independent functioning, because if they fail to
reach an agreement within the two-year deadline, this agreement is mandatorily reached by means
of the arbitration procedure, which in essence provides for an independent review process. So
purely from a legal and theoretical perspective the EU Arbitration Convention does not require the
independent functioning of the competent authorities. Nevertheless, from a practical perspective
as well as from the perspective of an efficient dispute resolution procedure, it is submitted that it is
important that competent authorities are actually able to act independently from their tax
authorities. The reasons hereof are twofold:
a) Competent authorities conduct the mutual agreement procedure not just in their own interest,
but also for the benefit of its taxpayer that suffers from double taxation. By performing two
these functions at the same time, the competent authority cannot be fully entangled with the
tax authorities, as it would harm its function also to serve the interests of the taxpayer; and
b) During the unilateral relief procedure, a competent authority has to review whether the request
submitted meets the well-founded criterion. If the competent authority is unable to function
independently from its tax authorities, it cannot objectively assess whether following the profit
adjustment the tax principles of article 4 EU of the Arbitration Convention have not been
observed. Clearly, this is the view of the tax authorities that imposed the profit adjustment.
Consequently, a fully entangled relationship between the competent authorities and the tax
authorities cannot lead to an objective assessment of whether the request can be considered
well-founded. But also thereafter there is a need for an independent-functioning competent
authority. Particularly if a request is judged well-founded, the competent authority
subsequently has to assess whether it is able to eliminate unilaterally the double taxation, for
example by reversing the profit adjustment. So in the situation the competent authority is not
able to act independently, it cannot objectively assess whether a unilateral solution to
eliminate double taxation is possible. Further, even if the competent authority independently
arrives at such a unilateral solution, for political reasons the solution might not be granted.
This then would imply that cases are unnecessarily referred to the mutual agreement
procedure, thus putting the taxpayer unnecessarily to additional costs and time in order to have
double taxation eliminated. In addition, it would also not create an effective and efficiently
functioning dispute settlement procedure.1723

In light of the functions to be performed by the competent authority under the EU Arbitration
Convention, it is submitted that this function indeed needs to be performed independently from
the tax authorities. The representative of the United Kingdom within the EU JTPF was therefore
1723

See also the comment of the OECD in its 2014 public discussion draft on action item 14 of the BEPS project: ‘the effectiveness of
the mutual agreement procedure may be undermined where a competent authority is not sufficiently independent’. It went on to state
that: ‘objectivity may be compromised where the competent authority function is not sufficiently independent from a tax
administration’s audit or examination function’. See OECD, Public discussion draft – BEPS action 14: make dispute resolution
mechanisms more effective, Paris, December 18, 2014, par. 12 and 14. See further the statement of the FTA MAP Forum in paragraph
12 of its strategic plan (available at: http://www.oecd.org/site/ctpfta/map-strategic-plan.pdf): ‘in order to discharge their
responsibilities effectively [HMP: during the mutual agreement procedure], competent authorities must not be unduly influenced or
constrained by competing considerations derived from policies, practices, or goals associated with other offices within their
administrations’. For a discussion hereof see Markham 2016, p. 87.
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correct in stating that independence of competent authorities is a fundamental and uncontroversial
principle of the mutual agreement procedure. It is submitted that the provision laid down in the
Code of Conduct is sufficiently descriptive as regards the role to be played by the competent
authorities in respect of the convention, and also as regards their independent role towards the
audit function of their tax authorities: they must ensure a fair and appropriate application of the
EU Arbitration Convention. Nevertheless, because the convention only provides the legal
framework for the dispute resolution procedure, it remains a matter of Member States’ domestic
legislation and practice how the independent function of competent authorities is safeguarded. The
impact of paragraph 7.1(c) of the Code of Conduct may therefore be limited. In any case, it sends
a strong signal, and also because the Member States have politically committed themselves to the
Code of Conduct, it may be expected that the paragraph 7.1(c) will be complied with.
13.4.3.5 Evaluation
Paragraph 7.1(c) of the Code of Conduct stipulates that competent authorities should maintain a
level of autonomy from the audit function of their tax departments so as to ensure their
independent functioning. This section explained that from a legal and theoretical perspective there
is no need for such a provision, as it follows from article 6(2) of the EU Arbitration Convention
that an agreement reached on the outcome of the mutual agreement procedure must comply with
the tax principles of article 4. So under the convention there is an objective standard available
with which the competent authorities should comply, irrespective of whether they can function
independently from the tax department of their Member State. Nevertheless, from a practical
perspective such a provision is considered valuable so as to avoid that the competent authority
acts only in its own interest, rather than also for the benefit of the taxpayer that requested the
initiation of the mutual agreement procedure. In light of the functions to be performed under the
convention, the competent authority function indeed needs to be performed independently from
the tax authorities. It is concluded that the content of paragraph 7.1(c) of the Code of Conduct is
sufficiently descriptive as regards the role to be played by the competent authorities, and also as
regards their independent role vis-à-vis the audit function of their tax departments. Further, the
provision also contributes to a fairer and more equal application of the convention’s procedures,
and therefore adheres to the principles of clarity and simplicity, legal justice and legal equality. As
the actual degree of independence of the competent authorities remains dependent on Member
States’ domestic legislation, the effect of paragraph 7.1(c) may be limited. Inclusion of this
paragraph, however, is from a legal perspective the only possible option.
13.4.4 Common working language
13.4.4.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision relating to this subject.
13.4.4.2 Work conducted by the EU JTPF
The representative of Denmark within the EU JTPF mentioned that due to the absence of a
common working language under the convention, translation of the documentation is necessary.
Not only does this delay proceedings for the mutual agreement procedure, but also is considerably
expensive. As a solution this representative suggested that competent authorities should have
standard agreements on a common working language to be used during the mutual agreement
procedure. Each form of correspondence (at least each position paper) should then be translated
into the agreed working language.1724 Other Member States’ representatives responded that a
translation (as a summary) in the English language was acceptable.1725 During its fifth meeting,
the EU JTPF agreed that that the Member States could agree on using a common working
language for the mutual agreement procedure. The EU JTPF’s secretariat emphasized that the
Member States could also agree on another solution, so as to facilitate those Member States that
are, pursuant to their domestic legislation, prohibited to correspond in any language than their
1724

Doc. JTPF/007/2003/EN, par. 40.
Ibid par. 41. Member States also reported this in relation to the possibility for taxpayers to maintain their transfer pricing
documentation in the English language. See doc. JTPF/010/2014/EN, par. 8.3.
1725
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own national language.1726 The agreement reached is reflected in paragraph 7.3(a) of the Code of
Conduct and is further discussed in section 13.4.4.3 below. During its 2011-2015 term the EU
JTPF briefly re-discussed the subject of a common working language. In this respect, the
secretariat requested forum members to provide input on whether: (i) more guidance on the
possible use of a common working language was necessary and (ii) whether a table on the current
state of play on this issue should be prepared.1727 However, during its 36th meeting, the forum
decided that the issue needed no further discussion.1728
13.4.4.3 Provision of the Code of Conduct
Paragraph 7.3(a) of the Code of Conduct includes a provision relating to the possibility of a
common working language for the mutual agreement procedure. This provision reads as follows:
‘In order to minimize costs and delays caused by translation, the mutual agreement procedure, in
particular the exchange of position papers, should be conducted in a common working language,
or in a manner having the same effect, if the competent authorities can reach agreement on a
bilateral (or multilateral) basis’. [Emphasis added]

13.4.4.4 Analysis
13.4.4.4.1 Necessity for a common working language
In general, each Member State uses its own national language(s) in correspondence with the
taxpayer. Language problems not only arise if the taxpayer is a non-resident taxpayer, but also if
international procedures are to be applied in which governments of other states are involved. If a
mutual agreement procedure under the EU Arbitration Convention is conducted, language
problems generally arise, since in Europe a wide variety of languages are used. Only in a few
cases can neighboring states communicate in the same language: the Netherlands and Belgium
can communicate in Dutch, Germany and Austria in German, and Belgium and France in French.
It is submitted that in all other cases, if no common working language is agreed on, all working
documents and relevant information to the case at hand will have to be translated into the
language of the other Member State involved (and vice versa). The representative of Denmark in
the EU JTPF therefore correctly concluded that such translation may lead to substantial costs and
is also time consuming.1729 This is even more apparent in triangular cases, in which multiple
Member States are involved and thus also possibly multiple languages. These costs not only arise
at the level of Member States, but also at the taxpayer’s level, as he should provide a translation
of the request for the application of the convention and for the translation of the additional
information requested by competent authorities during the course of the mutual agreement
procedure. Although paragraph 7.1(g) of the Code of Conduct stipulates that once a mutual
agreement procedure is initiated the proceedings should not lead to a situation that taxpayers or
any other person involved are faced with inappropriate or excessive compliance costs, due to
translation of additional information requested, taxpayers may well be faced with such
excessive/inappropriate costs.1730 So the absence of rules relating to a common working language
in the convention may lead to unnecessary costs for taxpayers and the competent authorities.
Moreover, it may also cause delay in the proceedings, as the Member States involved need to wait
for the translated documents before they can proceed.1731 Thus in order to avoid additional costs
and to speed up proceedings, there is a need for a common working language. Whether the Code
of Conduct provides for sufficient guidance on this is further discussed below.
13.4.4.4.2 Guidance in the Code of Conduct
It is submitted that the solution adopted in the Code of Conduct is not an entirely satisfactory
solution, as it provides scant guidance and some leeway for competent authorities not to agree on
1726

Doc. JTPF/018/2003/EN, para. 37-38.
Doc. JTPF/002/2013/EN, par. 2.7.
1728
Doc. JTPF/005/2013/EN, p. 5.
1729
See for similar remarks Van Vlem et al 2014, p. 234. See further paragraph 4.52 of the OECD Transfer Pricing Guidelines and
OECD, Improving the process for resolving international tax disputes, July 27, 2004, par. 88 and Annex II.
1730
See also doc. JTPF/001/2014/EN, p. 16.
1731
Ibid.
1727
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a common working language for the mutual agreement procedure. Using a common working
language is, pursuant to paragraph 7.3(a) of the Code of Conduct, only optional and not
mandatory, as it is subject to a mutual agreement by the competent authorities. Although the
provision includes the term ‘should’, which is to be considered as imposing an obligation, the last
part of paragraph 7.3(a) stipulates that a common working langue is only to be used if the
competent authorities agree on a bilateral (or multilateral) basis. It is submitted that not only does
this trigger another item to be agreed on by the competent authorities involved, it also leads to
unnecessary delays during the mutual agreement procedure. Further, making a common working
language subject to mutual agreement also runs the risk that the competent authorities cannot
reach an agreement, so then all documents still need to be translated which causes (unnecessary)
additional costs. Although this has been acknowledged in paragraph 7.3(a), it is submitted that the
content of that paragraph does not sufficiently avoid these downsides. The allowance of an
English translation of all documents used during the mutual agreement procedure would be a more
acceptable solution, because MNEs mostly conduct their transfer pricing documents in English
and, as discussed in section 11.3.4.4, English is most probably also the most commonly used
language in the mutual agreement procedure between the Member States.1732 It is therefore curious
that the Code of Conduct does not include a more straightforward solution, particularly as
discussions within the EU JTPF pointed out that there was consensus on the allowance of a
translation of documents in the English language. If English were not the most frequently used
language in mutual agreement procedures, some Member States would surely have raised
objections to this consensus. It therefore remains problematic that using a common working
language is made subject to a mutual agreement between the involved competent authorities,
whereas a more straightforward solution was already available.
The issue of a common working language not only relates to the mutual agreement procedure, but
also the arbitration procedure, and the phase in which a taxpayer submits a request for the
application of the EU Arbitration Convention. As demonstrated in section 11.3.4.4, paragraph
7.3(d) of the Code of Conduct obliges taxpayers to send a copy of the request for the convention’s
application to the other competent authority involved as well. It is submitted that this already
imposes translation costs on the taxpayer, which then may be increased during the course of the
unilateral relief procedure or the mutual agreement procedure, such when additional information
is requested. As was further discussed in that section, it would be more logical to have taxpayers
submit their request in English, as it would avoid difficulties, translation costs, delays in
proceedings, etc. As regards the arbitration procedure, the persons that will act as members of the
advisory commission will most probably be from different Member States. For their
communication it is thus also helpful to have a common working language available, as otherwise
additional costs will be incurred and delays are likely to occur. From a practical viewpoint, it is
most likely that during the meetings of the advisory commission English will be used. It would
thus be more logical if all correspondence were also in one common language. In sum, the issue of
a common working language should not be considered only in perspective of the mutual
agreement procedure, but in a broader perspective. That the EU JTPF could not come up with a
more sophisticated solution leads to the conclusion that proceedings are still not efficient.
A last issue to be discussed is – as reported by the EU JTPF – the impossibility in some Member
States to correspond in other languages than their national language. To avoid this nullifying the
effect of paragraph 7.3(a) of the Code of Conduct, that paragraph stipulates that the mutual
agreement procedure may also be conducted in any manner having the same effect as a common
working language. It is submitted that the phrase ‘any manner having the same effect’ is
ambiguous, because if the competent authorities involved cannot agree on a common working
language due to constraints in their domestic legislation, there is no other solution possible than
using their national language. It is therefore unclear how the phrase should be interpreted. From a
practical viewpoint it may also be questioned how many competent authorities are actually not
1732
Ibid. See also Italy’s regulation of June 5, 2012, par. 5.8 and Decree of the Netherlands State Secretary of Finance (IFZ2007/248)
of September 29, 2008, par. 2.5. See further Van Vlem et al 2014, p. 234.
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allowed to communicate in any other language then their official language.1733 This, however, is
not clarified, as the EU JTPF failed to investigate this in detail. It would have been more logical to
let the Member States concerned make a reservation to the Code of Conduct, as the last sentence
of paragraph 7.3(a) can now be used by competent authorities as an excuse not using a common
working language.
13.4.4.5 Evaluation
The EU Arbitration Convention does not include a provision that the mutual agreement procedure
can be conducted in a common working language. The absence of such rules may cause
translation costs for both competent authorities and taxpayers, and also may cause delays in
proceedings. Although paragraph 7.1(g) of the Code of Conduct stipulates that once a mutual
agreement procedure is initiated, taxpayers should not be faced with inappropriate/excessive
compliance costs, such costs may nevertheless arise due to the translation of additional
information requested. This section discussed whether paragraph 7.3(a) of the Code of Conduct
provides for a solution to this problem, and concluded that this is not the case. Although using a
common working language may lead to a reduction of costs, may also speed-up proceedings, and
thus lead to a more effective and efficient functioning procedure, paragraph 7.3(a) only
recommends that the competent authorities use a common working language during the mutual
agreement procedure, and does not impose an obligation to agree on such a language. Further, the
provision is also ambiguous because:
•

•

A common working language is relevant not only for the mutual agreement procedure, but
also for the application phase, the unilateral relief procedure and the arbitration procedure (if
initiated). If the languages used in these procedures are not similar, there is still a necessity to
translate all the documents, which is costly and inefficient; and
Competent authorities are also allowed to agree on a manner having the same effect as a
common working language. This to facilitate those Member States that are not allowed to
correspond in other languages than their own national language. It has, however not been
specified how the phrase ‘any manner having the same effect’ should be interpreted, which
causes ambiguity. Further, it can be questioned what the value is of this option: if, due to
constraints in domestic legislation, no common working language is possible, the sole
remaining option is using both or all the national languages concerned and subsequently
translating all documents.

As the current language of paragraph 7.3(a) of the Code of Conduct is ambiguous and its use is
only optional, the provision does not adhere to the principles of clarity and simplicity,
effectiveness and efficiency. Further, as it remains uncertain whether competent authorities will
agree on a common working language, and because it may lead to a non-uniform application of
the convention, there is also no adherence with the principles of legal certainty and legal equality.
13.4.5 Position paper and responding position paper
13.4.5.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not contain rules relating to this subject.
13.4.5.2 Work conducted by the EU JTPF
During its first term, the EU JTPF discussed which competent authority should issue a position
paper and what its content should be. The forum also discussed what should be included in a
response to such position paper by the other competent authority involved. These discussions led
to the development of a format for the position paper and the response thereto, now incorporated
in paragraph 7.4 Code of Conduct, which is discussed in section 13.4.5.3 below. The EU JTPF rediscussed the content of position papers during its 2011-2015 term, as business representatives

1733
In any case the Netherlands and Poland allow a common working language. See Decree of the Netherlands State Secretary of
Finance (IFZ2007/248) of September 29, 2008, par. 2.5 and the Polish ordinance of the Ministry of Finance of September 10, 2009,
chapter 7, par. 25.
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reported that these position papers are not issued within the given deadline of four months.1734 The
EU JTPF’s secretariat then requested forum members whether more guidance was necessary so as
to speed up the exchange of position papers, and it referred to OECD’s MEMAP for examples.1735
During its 36th meeting the EU JTPF agreed that more guidance on the exchange of position
papers might be useful and that the subject should be further explored. 1736 Although the
representative of the United Kingdom supported this proposal, he also cautioned against copying
the provisions of OECD’s MEMAP as not all Member States are OECD Member States. He
further stressed that it would be better for the EU JTPF to develop its own standards, also because
due to recent developments within the OECD the MEMAP might be amended, and the provisions
that the EU JTPF might develop might go further than the MEMAP. 1737 Based on the broad
support, the secretariat developed additional guidance for position papers, which is – despite the
remarks of the representative of the United Kingdom – nevertheless based on paragraph 3.4.1 of
OECD’s MEMAP.1738 During the forum’s 39th meeting the EU JTPF adopted this additional
guidance, which is now reflected in paragraph 7.4 of the Code of Conduct.1739 The content of this
additional guidance is discussed below.
13.4.5.3 Provision of the Code of Conduct
Paragraph 7.4 of the Code of Conduct includes the rules as regards the content of a position paper
and the responding position paper; it is set out below, with the agreed amendments by the EU
JTPF marked in bold. Insofar not already discussed in section 13.4.2.3, paragraph 7.4 provides:
‘(a) Member States undertake that when a mutual agreement procedure has been initiated, the
competent authority of the country in which a tax assessment, i.e. a final decision of the tax
administration on the income, or equivalent has been made, or is intended to be made, which
contains an adjustment that results, or is likely to result, in double taxation within the meaning of
Article 1 of the Arbitration Convention, will send a position paper to the competent
authority(ies) of the other Member State(s) involved in the case. The position paper will contain
the information relevant for understanding the case under consideration. Depending on the facts
and circumstances of the case the position may set out e.g.:
(i) General information:
• Legal name and address and taxpayer identification number of the person requesting
assistance, its related persons in the other country, if applicable, and the basis for
determining the association;
• The contact details of the competent authority official in charge of the case;
• Broad overview of the issue, transactions, business, and basis for adjustment;
• The tax years affected;
• Amount of income and tax adjusted in each tax year, if applicable;
• Summary of relevant information from the original tax return.
(ii) The case made by the person making the request;
• Description of the exact nature of the issue or adjustment;
• If relevant, calculation with supporting data (these may include financial and economic data
and reports relied upon and explanatory narratives as well as taxpayer documents and
records where relevant and appropriate).
(iii) The competent authority’s view of the merits of the case, e.g. why it believes that double
taxation has occurred or is likely to occur;
(iv) How the competent authority suggests that case might be resolved with a view to the
elimination of double taxation together with a full explanation of the proposal.
1734

Doc. JTPF/002/2013/EN, par. B.3.2. A term of nine month was reported.
Ibid.
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Doc. JTPF/005/2013/EN, March 2013, p. 6. See also doc. JTPF/011/REV2/2013/EN, par. 25. The representative of France initially
opposed to updating paragraph 7.4 Code of Conduct with respect to the information to be included in the position paper. In this
representative’s view the Code of Conduct should not introduce rigid rules for the exchange of position papers. The French
representative eventually withdrew its opposition. See doc. JTPF/ 001/2015/EN, p. 5.
1737
Doc. JTPF/001/2014/EN, p. 5, 9 and 14.
1738
Doc. JTPF/011/REV2/2013/EN, Annex II and doc. JTPF/004/2014/EN, par. 20.
1739
Doc. JTPF/003/2014/EN, par. 4.9. See further doc. JTPF/009/2014/EN, par. 4.2.11; doc. JTPF/015/2014/EN, par. 4.2.11; doc.
JTPF/002/2015/EN, par. 2.9.
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(b) The position paper will contain a full justification of the assessment or adjustment and will be
accompanied by basic documentation supporting the competent authority's position and a list of
all other documents used for the adjustment, e.g.:
• Outline of comparable transactions and comparability adjustments;
• Description of the methodology employed for the adjustment; and
• An explanation of the appropriateness of the transfer pricing methodology employed for the
adjustment (i.e. an explanation why it believes the adjustment achieves an arm's length
outcome; identification of tested party, if applicable; industry and functional analysis, if a
relevant study is not already included elsewhere in the taxpayer’s submission).
(…)
(e) The response should take one of the following two forms:
(i) If the competent authority believes that double taxation has occurred, or is likely to occur, and
agrees with the remedy proposed in the position paper, it will inform the other competent
authority(ies) accordingly and make such adjustments or allow such relief as quickly as possible;
(ii) If the competent authority does not believe that double taxation has occurred, or is likely to
occur, or does not agree with the remedy proposed in the position paper, it will send a
responding position paper to the other competent authority(ies) setting out its reasons and
proposing an indicative time scale for dealing with the case taking into account its complexity.
To enable the competent authorities to identify the areas of disagreement and to understand the
position of the responding competent authority, a rebuttal or response paper could include e.g.:
• Indication of the areas or issues where the competent authorities are in agreement or
disagreement;
• Requests for additional information and explanations necessary to clarify particular issues;
• Presentation of other or additional information considered pertinent to the case, but not
raised in the initial position paper; and
• Submission of proposals or views to resolve the issue (…). [Emphasis added]

13.4.5.4 Analysis
13.4.5.4.1 Party to issue the position paper
Pursuant to paragraph 7.4(a) of the Code Conduct, the competent authority of the Member State
that imposed the profit adjustment is obliged to issue the position paper to the other competent
authority(ies) involved. In essence this does not align with the wording used in and the structure
of the EU Arbitration Convention. Article 6(1) of the convention allows every enterprise to submit
a request for the convention’s application if this enterprise is of the opinion that the principles of
article 4 of the convention have not been observed. Taxpayers thus can submit a request not only
in respect of an profit adjustment imposed, but also in case of a refusal to grant a corresponding
adjustment, as in both situations taxpayers may consider that there is a non-observance of the
convention’s tax principles. Consequently, a request for the convention’s application can be
submitted to either of the competent authorities involved. As discussed in section 11.3, the
competent authority of receipt of a request for the convention’s application is obliged to judge
whether the request is well-founded and, if so, whether a unilateral solution is possible. If such
solution is not possible, the competent authority is obliged to initiate the mutual agreement
procedure. In that perspective and given the tight deadlines for competent authorities to submit a
position paper (within four months after the commencement date of the two-year deadline of the
mutual agreement procedure), it is submitted that the competent authority that initiated the mutual
agreement procedure is best placed to prepare a position paper. Although it is likely that in most
cases the competent authority of the Member State to which the request for the convention’s
application was submitted is also the state that imposed the profit adjustment, it does not
necessarily have to be so. The wording of paragraph 7.4(a) of the Code of Conduct is somewhat
ambiguous on this matter, and not in line with the text of articles 6(1) and 6(2) of the convention.
Nevertheless, it must be borne in mind that it is in fact always the profit adjustment that triggers
the occurrence of double taxation, so it is logical that the competent authority of the Member State
that imposed the profit adjustment should also issue the position paper.1740 In other words, the
1740
For similar views see also OECD, Improving the process for resolving international tax disputes, July 27, 2004, para. 83 and 85;
OECD’s MEMAP, par. 3.4.1 and UN’s Guide to the mutual agreement procedure, par. 132.
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rationale behind the profit adjustment forms the basis for the discussions between competent
authorities. The other competent authority involved will only be able to define its position once it
has received information on the justification of the profit adjustment. The wording of paragraph
7.4(a) Code of Conduct is logical, but still not in line with the structure of the EU Arbitration
Convention. How this discrepancy should be resolved is discussed in chapter 20, when
formulating recommendations to improve the functioning of the convention.
13.4.5.4.2 Content of the position paper
Paragraph 7.4(a) and 7.4(b) Code of Conduct stipulates which information should be included in
the position paper. The question to be answered on this matter is whether the content of
paragraphs 7.4(a) and 7.4(b) of the Code of Conduct is sufficiently descriptive in that these
paragraphs do not contain any ambiguities as regards their interpretation and application. It is
submitted that following the amendments to the content of the position paper with the proposed
revision of the Code of Conduct in 2015, it is sufficiently clear what information needs to be
included in the position paper. Additionally, the content of this information should also be
sufficient for the other competent authority(ies) involved to have a clear picture of all relevant
facts of the case, and on that basis to be able to formulate its own position (e.g. agreeing with the
imposed profit adjustment, and with the proposed solution). It is submitted that prior to the
proposed revision of the Code of Conduct in 2015, this was less clear, as the previous version of
paragraphs 7.4(a) and 7.4(b) only provided general and not detailed guidance. Nevertheless, there
are two points of criticism on the current content of paragraph 7.4(a) of the Code of Conduct. This
concerns:
•

•

Paragraph 7.4(a)(i) includes a list of information that also has to be included in the taxpayer’s
request for the application of the convention. Although including this information again in the
position paper appears to be somewhat superfluous, it is for the purposes of clarity not
disadvantageous to do so; and
Paragraph 7.4(a)(ii) refers to the case made by the taxpayer that submitted the request. This
may be interpreted as an overview of the taxpayer’s claims included in his request, moreover
since paragraph 7.4(a)(iii) appears to refer to the views of the taxpayer on why double taxation
has occurred (or is likely to occur). If the content of paragraph 7.4(a) is considered as a whole,
it becomes apparent that it actually concerns an objective description of the case under review.
The phrase ‘the case made by the person making the request’ therefore is to be interpreted is
an explanation by the competent authority issuing the position paper of the case that is subject
of the mutual agreement procedure. Paragraph 7.4(a)(ii) is thus not to be interpreted as the
taxpayer’s view on the merits of the case. This, however, is not properly reflected in paragraph
7.4(a)(ii).

13.4.5.4.3 Response to the position paper
13.6.5.4.3.1 Possible forms of a response
If the other competent authority involved receives a position paper, which includes a proposal on
how to eliminate double taxation, it is obliged, pursuant to paragraph 7.4(e) of the Code of
Conduct, to send a response. Paragraph 7.4(e) lists three options for a response. These are that the
other competent authority involved:1741
a) Does not agree with the position that double taxation has occurred;
b) Agrees that double taxation has occurred, but it can subsequently not agree with the proposed
solution set out in the position paper;
c) Agrees that double taxation has occurred and agrees with the proposed solution set out in the
position paper.

1741
The EU Arbitration Convention is pursuant to article 6(1) applicable for cases in which double taxation has occurred or is likely to
occur. For a discussion hereof, see section 11.2. For simplicity purposes this paragraph only discusses cases where double taxation has
occurred.
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Option a)
If the other competent authority involved does not agree that double taxation has occurred, it is
still obliged, pursuant to paragraph 7.4(e)(ii), to send a responding position paper, which must
include the grounds on which it disagrees with the position that double taxation has occurred. It is
submitted that this reference to double taxation is not the right reference, as the dispute is about
whether there is taxation that is not in accordance with the principles of article 4 EU Arbitration
Convention due to actions (or possible actions) by a Member State. Double taxation is one of the
requirements for a case to become eligible under the EU Arbitration Convention, but not the
central issue. In other words, paragraph 7.4(e) of the Code of Conduct should make reference to
the fact that a case is included in the convention’s scope of application pursuant to article 1(1) of
the convention.
Regardless of whether the competent authority that receives the position paper disagrees with the
fact that double taxation has actually occurred, the two-year deadline of the mutual agreement
procedure has already commenced when the procedure was initiated. It is submitted that any
discussions between the competent authorities involved on whether double taxation has actually
occurred should not have an impact on the expiry date of this deadline. To put it differently, the
non-acceptance by a competent authority of the fact that double taxation has occurred (or is likely
to occur) does not influence the application of the convention and its deadlines: the clock keeps
ticking. This can be considered as an important protection for taxpayers, since otherwise the other
competent authority involved could easily mitigate the practical application of the convention (and
its deadlines) by taking the position that no double taxation has occurred.1742
Option b)
If the competent authority that receives the position paper agrees that double taxation has
occurred, but does not agree with the proposed solution to eliminate it for the case under review,
set out in the position paper, it should follow the same route as discussed under option (a). The
difference is that the discussion does not any more focus on whether or not double taxation has
actually occurred, but solely on how this it should be eliminated.
Option c)
Paragraph 7.4(e)(i) of the Code of Conduct stipulates that if the competent authority that receives
the position paper believes that double taxation has occurred and also agrees with the proposed
solution, it must inform the competent authority that issued the position paper that it agrees to its
proposal. The competent authority of receipt is then obliged, pursuant to paragraph 7.4(e)(i), to
make a corresponding adjustment or provide for relief of double taxation as quickly as possible.
By pursuing option c), the other competent authority involved unilaterally eliminates the double
taxation. Consequently, no further negotiations are necessary and the mutual agreement procedure
ends. Despite this clear procedure, it is submitted that the wording used in paragraph 7.4(e)(i) is
ambiguous on two points. First, the paragraph lacks a deadline within which the competent
authority that issued the position paper should be informed that the other competent authority
involved agrees to unilaterally eliminate the double taxation, as in this situation no responding
position paper is required. Second, paragraph 7.4(e)(i) also lacks a deadline for the other involved
competent authority to grant the corresponding adjustment or the relief of double taxation, as the
phrase ‘as quickly as possible’ is not defined in the Code of Conduct. The moment of refund/relief
thus fully is dependent on the competent authority’s interpretation of the phrase ‘as quickly as
possible’. In order to enforce a quick implementation of the elimination of double taxation,
taxpayers should rely on domestic procedures, if available at all.
13.4.5.4.3.1 2 Content of the responding position paper
Based on the current drafting of paragraph 7.4(e) of the Code of Conduct, only if options a) and b)
are pursued does a responding position paper have to be sent. It is submitted that paragraph
1742
The Netherlands Association of Tax Advisor also foresaw this risk. See letter of the Netherlands State Secretary of Finance of
December 19, 1997 (IFZ97/1515). See for a similar position De Graaf 1998, p. 272.
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7.4(e)(ii) is sufficiently descriptive on what information should be included in this responding
position paper. Further, also the content of this suggested information is considered sufficient to
facilitate further negotiate on a mutual agreement. The most important issue to be included in this
paper, apart from any disagreement on the facts of the case, is the possible solution. Paragraph
7.4(e)(ii) therefore rightfully states that the responding paper should include a proposal/view to
resolve the dispute. It is nevertheless submitted that the somewhat blind copying of paragraph
3.4.1 of the OECD’s MEMAP makes the content of the responding position paper more of a
recommendation, whereas the content of the position paper is of a more obligatory nature.1743 In
order to provide more guidance and homogeneity as regards the content of position papers, it
would have been more logical to split the content of the responding position paper in an obligatory
part (the facts on which disagreements exist and the inclusion of a proposal for resolving the case)
and an optional part (requesting or supplementing additional information).
13.4.5.5 Evaluation
This section examined the rules relating to the content and exchange of positions papers, as
included in paragraph 7.4 of the Code of Conduct. It is concluded that following the proposed
revision of the Code of Conduct in 2015, paragraph 7.4 clearly describes what information is to be
included in a position paper and a responding position paper, and the information to be included in
these papers should also be sufficient for competent authorities to reach an agreement. With
respect to the content and exchange of position papers, the following conclusions can be drawn:
•

•

•

1743

Party to issue the position paper: pursuant to paragraph 7.4(a) of the Code of Conduct, the
competent authority of the Member State that imposed the profit adjustment has to issue a
position paper to the other competent authority(ies) involved. This rule is not in line with the
wording used in and the structure of the EU Arbitration Convention, as it is the task of the
competent authority to which the request for the convention’s application was submitted – and
which conducted the unilateral relief procedure and initiated the mutual agreement procedure
– to take the first step in the procedure. However, it is logical to let the competent authority of
the Member State that imposed the profit adjustment issue the position paper, as it is always
the profit adjustment that triggers the occurrence of double taxation. The other competent
authority involved will thus only be able to define its position if it has received information on
the justification of the profit adjustment. The wording of paragraph 7.4(a) is logical, but still
not in line with the structure of the convention, and also does not provide for an efficient
process. Due to this discrepancy, paragraph 7.4(a) does not adhere to the principles of clarity
and simplicity and efficiency;
Content of the position paper: paragraphs 7.4(a) and 7.4(b) of the Code of Conduct sufficiently
define what information should be included in the position paper and this content should be
sufficient for the other competent authority involved to have a clear view on all relevant facts
of the case and on that basis formulate its own position. However, paragraph 7.4(a)(iii) is not
fully clear, as it refers to ‘the case made by the person making the request’. Although this is to
be interpreted as an objective overview of the case and not the taxpayer’s position on the case,
this is not properly reflected in paragraph 7.4(a). Conclusively, the provision does not fully
adhere to the principle of clarity and simplicity;
Possible forms of a responding position paper: paragraph 7.4(e) of the Code of Conduct
includes three options for a responding position paper: (i) not agreeing that double taxation has
occurred, (ii) agreeing that double taxation has occurred, but not agreeing with the proposed
solution and (iii) agreeing that double taxation has occurred and with the proposed solution. In
respect of this latter option, there is, pursuant to paragraph 7.4(e)(i), no need to send a
responding position paper, but only to inform the other competent authority that its proposal is
agreed. It is concluded that for the other two situations paragraph 7.4(e) sufficiently defines
the possible forms of responding position papers and which party should issue this paper.
Nevertheless, there are two points of criticism. First, the paragraph refers to the situation that
double taxation has occurred or is likely to occur. This is not the correct reference, because the
central issue is that there is (a likelihood of) taxation that is not in accordance with the tax

Paragraph 3.4.1 of the OECD’s MEMAP includes a list of information to be included in position papers.
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•

principles of article 4 as specified in article 1(1) of the convention. Second, paragraph
7.4(e)(ii) of the Code of Conduct does not set a time limit for implementation of the solution,
but only mentions that such implementation should be performed ‘as quickly as possible’. For
these reasons it is concluded that paragraph 7.4(e) does not fully adhere to the principle of
clarity and simplicity; and
Content of the responding position paper: paragraph 7.4(e)(ii) of the Code of Conduct is
sufficiently descriptive as to what information has to be included in the responding position
paper, and this content should also be sufficient to further negotiate on a solution during the
mutual agreement procedure. Nevertheless, as paragraph 7.4(e)(ii) somewhat blindly copied
paragraph 3.4.1 of OECD’s MEMAP, its content is more of a recommendation than an actual
obligation. For clarity purposes it would have been more logical to split the content of the
responding position paper into an obligatory part (the facts on which disagreement exist and
the inclusion of a proposal for resolving the case) and an optional part (requesting or
supplementing additional information). Conclusively, the provision does not fully adhere to
the principle of clarity and simplicity.

In sum, including in the Code of Conduct rules for the content and exchange of position papers
has provided for more clarity on how the mutual agreement procedure is to be conducted and also
provided a more transparent and efficient procedure. Nevertheless, as not all parts of paragraph
7.4 of the Code of Conduct are fully clear, the provision does not fully adhere to the principles of
clarity and simplicity, effectiveness and efficiency.
13.5 Confidentiality of information
13.5.1 Provisions of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision on this subject.
13.5.2 Work conducted by the EU JTPF
The EU JTPF only briefly discussed the confidentiality of information during the mutual
agreement procedure and agreed on a provision that is included in paragraph 7.3(c) of the Code of
Conduct. This provision is further discussed in section 13.5.3 below. Further, as part of its
monitoring function, the EU JTPF discussed during its 2011-2015 working period whether the
issue of confidentiality of information needs further discussion. A forum member reported that
under the convention secrecy of information is not fully ensured, mentioning the example in
which mutual agreements reached are communicated to competent authorities of other Member
States in which the taxpayer has operations, but which were not involved in the specific dispute
and also did not impose a profit adjustment in relation to the case that dealt with under the EU
Arbitration Convention.1744 As a follow-up, the secretariat requested forum members to indicate
whether more actions were necessary to ensure confidentiality of information during the mutual
agreement procedure under the convention.1745 The EU JTPF decided that no further action was
necessary as its members considered the provision included in the Code of Conduct to be
sufficiently descriptive.1746
13.5.3 Provision of the Code of Conduct
Paragraph 7.3(c) of the Code of Conduct includes the following provision on the confidentiality of
information used during the mutual agreement procedure:
‘The confidentiality of information relating to any person that is protected under a bilateral tax
convention or under the law of a Contracting State will be ensured’. [Emphasis added]

13.5.4 Analysis
Article 9(6) of the EU Arbitration Convention stipulates that members of the advisory commission
are obliged to keep all matters secret they learn from the proceedings and that the Member States
1744
1745
1746

Doc. JTPF/020/2012/EN, p. 16.
Doc. JTPF/002/2013/EN, par. 2.12.
Doc. JTPF/005/2013/EN, p. 6.
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shall adopt appropriate provisions so as penalize any breach of this secrecy obligation. It is
submitted that it is logical to include in the convention a provision on the confidentiality of
information for the arbitration procedure, because in that procedure non-governmental officials
are involved. Since during the mutual agreement procedure only governmental officials are
involved, it appears unnecessary at first sight to include in the convention a provision specifically
relating to the secrecy obligation during this procedure, as those officials are already bound to a
secrecy obligation pursuant to applicable domestic legislation. Nevertheless, double tax
conventions include a specific provision as regards the confidentiality of the information obtained
and used during the mutual agreement procedure. These provisions are modeled after article 26(2)
of the OECD Model Convention, which stipulates that any information obtained by competent
authorities shall be treated as secret and in the same manner as if this information was obtained
under their domestic legislation.1747 If it is standard treaty practice to include such provision in
double tax conventions, it is questionable why a similar provision was not included in the EU
Arbitration Convention, particularly as the information exchanged during the mutual agreement
procedure under that convention is not different from the information exchanged under double tax
conventions between Member States. It is therefore submitted that the EU Arbitration Convention
also needs to include a secrecy-clauses for the mutual agreement procedure. Although it is a good
step forward that the Code of Conduct includes a provision relating to the confidentiality of
information used and obtained during the mutual agreement procedure, reporting within the EU
JTPF points out that in practice this provision is not always effective.1748 Apart from that, the
content of paragraph 7.3(c) of the Code of Conduct is also ambiguous, as it only states that
confidentiality of information is ensured in so far this it concerns information about a person for
which confidentiality is protected under a bilateral double tax convention or Member States’
domestic legislation. The paragraph, however, does not clarify whether confidentiality is also
ensured for information obtained during and used in the mutual agreement procedure under the
EU Arbitration Convention. Further, it can be questioned whether by virtue of paragraph 7.3(c)
the provisions relating to the confidentiality of information as included in double tax conventions
between Member States or their domestic legislation can directly be applied in respect of the EU
Arbitration Convention.1749 It is submitted that the answer to this question is negative. In order to
assure taxpayers that their information used during the mutual agreement procedure will be treated
as confidential, a more sophisticated provision is necessary. In other words, although it is clear
what situation paragraph 7.3(c) of the Code of Conduct tries to cover, its content is not sufficiently
clear so as to effectively achieve that purpose.
13.5.5 Evaluation
The EU Arbitration Convention does not include a provision dealing with the confidentiality of
information that is collected, used and shared by competent authorities prior to and during the
mutual agreement procedure. Such provision is included in paragraph 7.3(c) of the Code of
Conduct, which stipulates that the confidentiality of information will be ensured by either the
applicable double tax convention or Member States’ domestic legislation. It is striking that the EU
Arbitration Convention itself does not include an obligation ensuring the confidentiality of
information, as double tax conventions between Member States expressly include such a
provision, and the information exchanged under the EU Arbitration Convention is not different
from the information exchanged under the applicable double tax convention. Although it is
valuable that the Code of Conduct includes a provision on this, it is concluded that the taxpayer
enjoys less legal certainty than if such a provision were included in the EU Arbitration
Convention itself. Further, the content of paragraph 7.3(c) is insufficient to actually achieve the
1747

Article 26(2) of the OECD Model Convention stipulates that: ‘any information obtained by the competent authority shall be treated
as secret in the same manner as information obtained under the domestic laws of that State and shall be disclosed only to persons or
authorities (including courts and administrative bodies) concerned with the assessment or collection of, the enforcement or
prosecution in respect of, or the determination of appeals (…)’ .
1748
Only a few Member States expressly stated in their unilateral regulations that information exchanged under the EU Arbitration
Convention is treated as confidential. See France’s regulation (BOI-INT-DG-20-30-10) of December 2, 2015, par. 540; Germany’s
regulation (IV B6 – B 1300 – 340/06) of July 13, 2006, par. 3.1.2 and Decree of the Netherlands State Secretary of Finance
(IFZ2008/248M) of September 29, 2008, par. 8.3.
1749
See also Van Herksen & Fraser 2009, p. 157.
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application of secrecy provisions under the application double tax convention/domestic legislation
in relation to the EU Arbitration Convention. Apart from that, not all double tax conventions
include a confidentiality clause formulated in the same way, which may result in an unequal
application of the EU Arbitration Convention. All in all, paragraph 7.3(c) Code of Conduct does
not adhere to the principles of clarity and simplicity, effectiveness, legal justice, legal equality and
legal certainty.
13.6 Costs of the mutual agreement procedure
13.6.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision on this subject.
13.6.2 Work conducted by the EU JTPF
The EU JTPF did not discuss which party should bear what costs during the mutual agreement
procedure. It also did not discuss the sharing of costs amongst the competent authorities and/or
taxpayers that arose prior to or during the mutual agreement procedure. The EU JTPF, however,
agreed on a recommendation to protect taxpayers against excessive compliance costs in relation to
the mutual agreement procedure. The agreed provision is set out in paragraph 7.1(g) of the Code
of Conduct and is discussed below.
13.6.3 Provision of the Code of Conduct
Paragraph 7.1(g) of the Code of Conduct aims at protecting taxpayers against inappropriate or
excessive compliance costs during the mutual agreement procedure, and stipulates that:
‘The mutual agreement procedure should not impose any inappropriate or excessive compliance
costs on the person requesting it, or on any other person involved in the case’. [Emphasis added]

13.6.4 Analysis
As the EU Arbitration Convention does not provide for a cost-sharing mechanism, it is submitted
that each direct stakeholder to the process has to bear its own costs in relation to the mutual
agreement procedure.1750 Although nothing prohibits competent authorities to mutually agree on a
cost-sharing mechanism, to best knowledge of the present writer, no examples of such an
agreement are known. Costs incurred by Member States relating to the mutual agreement
procedure generally concern: (i) costs of personnel, (ii) translation costs if the competent
authorities involved do not agree on a common working language and (iii) in case of face-to-face
meetings, traveling and housing costs. Further, costs incurred by taxpayers relate to costs for
preparing the request to initiate the procedure and possible advisory costs for assistance prior to
and during the procedure. Additionally, they may also be faced with costs for translating
documents into either the agreed common working language or the national languages of the
competent authorities involved (the request and additional information requested). It may be
wondered whether it is fair that each party bears its own costs. At first sight, this question is to be
answered in the affirmative, as it would be unfair if parties had to pay for other parties’ actions
and costs. However, it must be kept in mind that the mutual agreement procedure is to be
conducted only by the competent authorities involved: they govern the process and thus control
the costs to be incurred. Taxpayers are dependent for the amount of costs on the behavior of
competent authorities. If requests for additional information become excessive and come with
tight deadlines, taxpayers could be faced with substantial compliance costs and (possibly)
additional costs for translating documents. It is submitted that it is unfair to burden the taxpayer
with excessive information requests (and thus high compliance costs) during the mutual
agreement procedure, as paragraph 7.6(a) of the Code of Conduct clearly stipulates which
information should be included in the taxpayer’s request for the application of the convention and
this information should in principle be sufficient for competent authorities to conduct the mutual
1750
See for mutual agreement procedures in general Estonia’s regulation of June 2007; Germany’s regulation (IV B6 – B 1300 –
340/06) of July 13, 2006, par. 9; Schnorberger 2007, p. 112; Hofbauer 2003, p. 60; Velthuizen 2003, p. 160; and Serrano Anton 2003,
p. 436.
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agreement procedure. The additional information to be requested in essence thus only means the
specific information that is needed for the clarification of the request made. Nevertheless, it may
be that other additional information is required, because, for example, not all the facts of the case
at hand are fully clear. It is understandable that the competent authorities involved desire to
receive the full picture of the case before preparing a position paper or before starting
negotiations. A more complex case may need more information to present a full picture. However,
even in such a situation the taxpayer should be protected against excessive information requests
that are in essence not necessary to solve the case, but only delay reaching a mutual agreement. A
balance needs therefore to be found between the needs of the taxpayer and the competent
authorities. It is therefore valuable that the Code of Conduct includes a recommendation stating
that the taxpayer should be protected from ‘inappropriate’ or ‘excessive’ compliance costs during
the mutual agreement procedure. It is, however, submitted that paragraph 7.1(g) of the Code of
Conduct is not sufficiently descriptive, as it fails to clarify in what situations ‘inappropriate’ and
‘excessive’ arise; it does not protect taxpayers sufficiently against excessive and inappropriate
costs in the mutual agreement procedure. As long as what additional information is to be
requested (or a limitation thereof) has not been specified, taxpayers still face the risk of being
saddled with ‘inappropriate’ or ‘excessive’ compliance costs during the mutual agreement
procedure.
13.6.5 Evaluation
The EU Arbitration Convention and the Code of Conduct do not include a provision setting out
which party should bear what costs during the mutual agreement procedure. Consequently, each
party involved in the procedure has to bear its own costs. Although this is in essence reasonable, it
nonetheless works out disproportionately towards the taxpayer. As the taxpayer is not a party to
the mutual agreement procedure, he has no control over the costs run up during this procedure,
and the amounts of costs depends on the behavior of the competent authorities during this
procedure. As these costs merely are caused by requests for additional information, it is unfair to
saddle the taxpayer with inappropriate and multiple requests. This is reinforced by the fact that
paragraph of the 7.6(a) Code of Conduct clearly lists what information is needed to initiate and
conduct the mutual agreement procedure. For that reason, and also from a cost perspective, the
taxpayer needs to be protected against excessive and multiple requests for additional information.
In this respect, paragraph 7.1(g) of the Code of Conduct stipulates that the mutual agreement
procedure should not impose inappropriate or excessive compliance costs on the taxpayer that
submitted the request for the convention’s application or on any other person involved in the case.
It is concluded that the effect of this provision is limited, as it does not define what constitute
inappropriate and excessive compliance costs. As this is subject to the interpretation of the
competent authorities involved, the taxpayer is effectively not protected from such inappropriate
and excessive compliance costs. Further, paragraph 7.1(g) does not refer to paragraph 7.6(a) of the
Code of Conduct to specify which additional information can be requested. Thus paragraph 7.1(g)
does not adhere to the principles of clarity and simplicity, legal justice and legal equality and legal
certainty.
13.7 Outcome of the procedure
13.7.1 Provision of the EU Arbitration Convention
The outcome of the mutual agreement procedure can either be that the competent authorities reach
an agreement on the elimination of double taxation or that it is impossible to reach such an
agreement within the two-year deadline of article 7(1) of the convention. In case of an agreement
being reached, article 6(2) of the convention stipulates that:
‘(...) The competent authority shall endeavor to resolve the case by mutual agreement with the
competent authority of any other Contracting State concerned, with a view to the elimination of
double taxation on the basis of the principles set out in Article 4. Any mutual agreement reached
shall be implemented irrespective of any time limits prescribed by the domestic laws of the
Contracting States concerned’. [Emphasis added]
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In case the competent authorities fail to reach an agreement before expiration of the two-year
deadline, the case is mandatorily referred to the arbitration procedure.1751 In this respect, article
7(1) of the convention stipulates that:
‘If the competent authorities concerned fail to reach an agreement that eliminates the double
taxation referred to in Article 6 within two years of the date on which the case was first submitted
to one of the competent authorities in accordance with Article 6 (1), they shall set up an advisory
commission charged with delivering its opinion on the elimination of the double taxation in
question’. [Emphasis added]

In addition, paragraph 7(5) of the convention stipulates that:
‘In so far as the provisions of paragraphs 1 to 4 are not applied, the rights of each of the
associated enterprises, as laid down in article 6, shall be unaffected’. [Emphasis added]

13.7.2 Work conducted by the EU JTPF
The EU JPF did not discuss the possible outcomes of the mutual agreement procedure, but
discussed whether it was possible to cancel the mutual agreement procedure in case of noncompliance by taxpayers during this procedure (particularly non-compliance with requests for
additional information). 1752 The secretariat stressed that the convention does not include a
provision that explicitly allows the ending of the procedure when a taxpayer does not comply with
requests for (additional) information. Requests for additional information should solely be made
to clarify whether a request for the convention’s application meets the well-founded criterion.1753
The secretariat requested forum members to state whether competent authorities should be
allowed to decide, individually or mutually, on a non-continuation of the mutual agreement
procedure in case of non-cooperation by the taxpayer within a reasonable time limit.1754 Although
it was proposed to include in paragraph 7.6(a) of the Code of Conduct a provision allowing
competent authorities to cancel the mutual agreement procedure if taxpayers do not timely and
completely respond to all reasonable and appropriate requests for information to concept the
mutual agreement procedure, this suggestion was not adopted.1755
13.7.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
13.7.4 Analysis
13.7.4.1 A mutual agreement is reached
If the competent authorities involved reach an agreement on how to eliminate double taxation for
the case under review, the proceedings under the EU Arbitration Convention come to an end.
Article 6(2) of the convention stipulates that the agreement must fully eliminate double taxation
for the case under review and must be based on the tax principles of article 4 of the convention.1756
Further, article 14 defines when for purposes of the convention double taxation is considered as
eliminated. This is the case if either:
a) The profits are included in the computation of taxable profits in one Member State only
(exemption method); or
b) The tax chargeable on those profits in one Member State is reduced by an amount equal to
the tax chargeable on those profits in the other Member State involved (credit-method).
1751
This assumes that the parties involved in the case did not agree on a waiver of the deadline pursuant to article 7(4) EU Arbitration
Convention (see section 12.3).
1752
Doc. JTPF/005/2013/EN, par. 6.B.3.1.
1753
Ibid par. 3.4 and par. 44.
1754
Ibid par. 3.4 and par. 44.
1755
Doc. JTPF/002/2013/EN, par. 3.4; doc. JTPF/001/2015/EN, p. 2 and 3; and doc. JTPF/002/2015/EN, February 2015 version,
Annex I.
1756
See also Hinnekens 1991, p. 303 and 2010, p. 110-111; Lagae 1992, p. 745-746; Meeus 2003, p.118; and Helminen 2012, par.
5.4.5.5. See further Germany’s regulation (IVB6-B1300-340/06) of July 13, 2006, par. 12.1.3. Reference is made to section 10.5 for a
discussion of the tax principles of article 4 EU Arbitration Convention.
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It is submitted that article 6(2) in conjunction with article 14 of the convention sufficiently
clarifies that competent authorities are not allowed to negotiate a mutual agreement that does not
fully eliminate double taxation, or does not eliminate double taxation on the basis of the tax
principles of article 4. Any mutual agreement reached that does not meet these requirements
should thus be considered invalid, and as a result the case under review should still be referred to
the arbitration procedure.1757 This also follows from the wording of article 7(1) of the convention.
Taxpayers could thus challenge the validity of the agreement reached in front of a domestic court,
on the ground that competent authorities failed to comply with the requirements of articles 6(2)
and 14, and by doing so having the case being referred to the arbitration procedure, provided that
the two-year deadline of the mutual agreement procedure already expired.1758
Article 6(2) stipulates that any mutual agreement reached is to be implemented irrespective of any
time limits as prescribed by the domestic legislation of the Member States involved. As this
subject is closely connected with the implementation phase, it is further discussed in chapter 15.
13.7.4.2 No mutual agreement is reached
If competent authorities fail to reach an agreement on the elimination of double taxation within
the two-year deadline, the case is mandatorily referred to the arbitration procedure. It is submitted
that article 7(1) of the convention clearly defines when competent authorities are obliged to refer a
case to the arbitration procedure. Chapter 14 discusses the proceedings during the arbitration
procedure in more detail. It is submitted that because under the convention the reference of a case
to the arbitration procedure is mandatory, taxpayers initially have no right to call off such a
reference. It can, however, be questioned why taxpayers would not have their case referred to the
arbitration procedure, because this is the key advantage of the convention as compared to the
traditional mutual agreement procedure under double tax conventions. Hence the sole reason for
taxpayers to request for the convention’s application is that the arbitration procedure guarantees
that double taxation will eventually be eliminated. Nevertheless, during the mutual agreement
procedure the parties may settle the case by other means, or taxpayers may decide that the
procedure is taking too long and accept their loss (i.e. by altering their transfer pricing policy). In
that regard article 7(5) of the convention provides taxpayers with an escape from having their case
referred to the arbitration procedure. This provision has its origin in article 3(4) of the proposed
Arbitration Directive.1759 Paragraph 16 of the Addendum to the proposed Arbitration Directive
cites the reason for including this provision as being to provide taxpayers that did not wish to
have their case referred to the arbitration procedure with the explicit guarantee that their rights
during the mutual agreement procedure remain unaffected. It is submitted that article 7(5) of the
convention should thus not be interpreted so as to permit the competent authorities mutually to
agree not to entertain the arbitration procedure, as this would seriously harm the taxpayer’s right
to the elimination of double taxation and would also nullify the convention’s effectiveness.
However, due to the ambiguous drafting of article 7(5), it is unclear which party should decide not
to refer the case to the arbitration procedure. This runs the risk that competent authorities might
use article 7(5) as a pressure tool to force taxpayers to agree to a waiver of the arbitration
procedure. Although that negative consequence would be a complete turnaround of the original
intention of the provision, it is nonetheless there. So due to its ambiguous wording, article 7(5) is
not a clear and easy-to-apply provision.1760 Its effect can also be questioned. Article 7(5) namely
stipulates that the rights of taxpayers under the mutual agreement procedure remain unaffected,
when the rules of articles 7(1)-(4) of the convention are not applied. But what rights does it then
1757
Scholsem argued, in respect of the proposed Arbitration Directive, that if the involved competent authorities negotiated an
agreement, taxpayers cannot contest this agreement (whatever content it may have) and subsequently enforce the reference of the case
to the arbitration procedure, see Scholsem 1982, p. 433. Admittedly, the wording used in the proposed Arbitration Directive does not
refer to compliance with tax principles, but if the outcome of the mutual agreement procedure does not fully eliminate the double
taxation, taxpayers could still contest this agreement.
1758
See also France’s regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 350.
1759
This provision was also included in the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council Note
R/856/78 (FIN 213) of April 13, 1978.
1760
See also the comment of the representative of the United Kingdom within the EU JTPF that article 7(5) of the convention creates
confusion: doc. JTPF/001/2015/EN, p. 15.
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mean?1761 It is submitted that in fact article 7(5) implies little, as taxpayers are granted next to no
rights during the mutual agreement procedure, at least not by the convention itself. The only right
granted to taxpayers is the right to implementation irrespective of Member States’ domestic time
limits if a mutual agreement reached. The problem, however, is that by invoking article 7(5) the
two-year deadline of the mutual agreement procedure is also waived, by which the procedure only
becomes an obligation to negotiate, but not to reach an agreement on the elimination of double
taxation. Hence the strength of the EU Arbitration Convention, namely a time limited obligatory
dispute resolution mechanism, would be nullified.
13.7.4.3 Possibility of cancelling the mutual agreement procedure
Within the EU JTPF it was discussed whether to introduce into the Code of Conduct a provision
allowing the competent authorities to end a mutual agreement procedure in case of noncompliance by taxpayers with requests for additional information. This provision was, however,
not adopted. It is submitted that from a legal viewpoint this is correct, as the convention does not
allow for such cancellation. If a taxpayer does not cooperate when requesting additional
information, the consequence should be that the request for the convention’s application is judged
to be not well-founded and thus the convention’s procedures are not applied at all. If the
information submitted by the taxpayer is considered sufficient to initiate a mutual agreement
procedure (provided that the case could not be unilaterally resolved), the procedure should not be
cancelled based on a subjective argument of non-cooperation.
13.7.5 Evaluation
The mutual agreement procedure can have two-outcomes: an agreement is reached or no
agreement is reached. If no agreement is reach as by the expiry of the two-year deadline the case
is mandatorily referred to the arbitration procedure. Based on the analysis conducted in this
section the following conclusions are drawn:
•

•

An agreement is reached: article 6(2) of the EU Arbitration Convention requires that an
agreement reached must fully eliminate double taxation on the basis of the tax principles of
article 4 of the convention. Article 14 defines when double taxation is considered eliminated
for purposes of the convention. Article 6(2) in conjunction with article 14 sufficiently defines
on what grounds an agreement has to be based, and when double taxation is considered to be
eliminated, which provides taxpayers certainty and guarantees a fair and equal outcome.
Further, article 7(1) of the convention sufficiently clarifies that if an agreement does not meets
these requirements, the case under review must still be referred to the arbitration procedure.
The provisions therefore adhere to the principles of clarity and simplicity, effectiveness, legal
justice, legal equality and legal certainty; and
No agreement is reached: if no agreement is reached, the case must, pursuant to article 7(1) of
the convention be referred to the arbitration procedure. This provision is sufficiently clear in
that it adheres to the principles of clarity and simplicity, legal justice, legal equality and legal
certainty. Although a large number of currently pending cases should be referred to the
arbitration procedure, but in practice are not, such non-reference is caused by an error in the
institutional design of the EU Arbitration Convention rather than by an inconsistent or
ambiguous wording of article 7(1). This non-reference, however, means that the provision
does not adhere to the principle of effectiveness.

Article 7(5) of the convention allows competent authorities and taxpayers not to refer cases to the
arbitration procedure. Although this provision was included to facilitate those taxpayers that do
not wish that their cases to be referred to this procedure, its very existence and content runs the
risk that the competent authorities might (mis)use this provision as a pressure tool to force a
taxpayer to withdraw his rights to an arbitration procedure. By its application, article 7(5) thus
delimits the main advantage of the convention. Further, article 7(5) stipulates that the taxpayers’
rights remain unaffected during the mutual agreement procedure. As the taxpayer has de facto no
rights during the mutual agreement procedure, the effect of this wording is limited if not remote.
1761

See also Waardenburg 1978, p. 148 and Opinion of the Economic & Social Committee (C 18/78), par. 2.5.3.
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Because of its ambiguous wording (it is not clarified which party can invoke the provision and
whether the consent of all parties involved are required), the creation of uncertainty and the risk of
a non-uniform application of the convention, article 7(5) does not adhere to the principles of
clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal equality and legal
certainty.
13.8 Concluding remarks
The third phase of the EU Arbitration Convention concerns the mutual agreement procedure. It is
in this phase that the competent authorities involved jointly strive to eliminate double taxation for
the case under review. The competent authorities have a two-year term to reach such agreement.
In the absence of an agreement after expiry of this deadline the case has to be referred to the
convention’s fourth phase: the arbitration procedure. This chapter focused on the functioning of
the mutual agreement procedure, and all aspects relating to this procedure were discussed in
detail. In order to be able to answer the second research sub-question of this work as regards this
procedure (see section 13.1), this chapter analyzed whether the rules included in the convention
and/or the Code of Conduct adhere to the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality and legal certainty. The answer to this
question for each topic discussed is as follows:
Subject and provision in EU
Arbitration Convention/ Code of
Conduct
Two-year deadline
Article 7(1) EU Arbitration Convention
Paragraph 7.6(b) Code of Conduct
Paragraph 7.3(f) and 7.6(a)(viii) Code
of Conduct
Paragraph 7.3(h) and 7.6(a)(viii) Code
of Conduct
Paragraph 7.3(e) and 7.6(h)(viii) Code
of Conduct
Paragraph 7.1(h) Code of Conduct

Amendments to the two-year deadline
Article 7(4) EU Arbitration Convention
Paragraph 7.1(f) Code of Conduct
Proceedings during the procedure
Paragraph 7.1(b) Code of Conduct
Paragraphs 7.1(e) and 7.4(c)(d)(e)(f)
Code of Conduct
Paragraph 7.1(c) Code of Conduct
Paragraph 7.3(a) Code of Conduct
Paragraph 7.4 Code of Conduct
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Adherence to the testing principles?

• Commencement date deadline: no adherence to the
principles of clarity and simplicity, transparency,
effectiveness, effectiveness, legal justice, legal equality and
legal certainty;
• Possibility to request additional information: ibid;
• Informing the other competent authority(ies) of a request
for additional information: no adherence to the principles of
clarity and simplicity, effectiveness and efficiency;
• Mutual understanding on whether the required minimum
information has been submitted: no adherence to the
principles of clarity and simplicity, effectiveness, efficiency,
legal justice, legal equality and legal certainty; and
• Obligation for taxpayers to provide all necessary
information: no adherence to the principles of clarity and
simplicity, effectiveness and efficiency.
No adherence to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal
equality and legal certainty.
• Timeline for the two-year deadline (7.1(b)): no adherence to
the principles of clarity and simplicity, effectiveness and
efficiency;
• Timeline for the two-year deadline (7.4(a)1(b)): adherence
to the principles of clarity and simplicity, effectiveness and
efficiency, except for the misbalance in the filling-in of the
two-year deadline;
• Independent functioning of the competent authority:
adherence to the principles of clarity and simplicity, legal
justice and legal equality;
• Common working language: no adherence to the principles
of clarity and simplicity, effectiveness, efficiency, legal
equality and legal certainty; and
• Content and exchange of position papers: no adherence to
principles of clarity and simplicity and efficiency.
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Secrecy obligation
Paragraph 7.3(c) Code of Conduct
Costs
Paragraph 7.1(g) Code of Conduct
Outcome of the procedure
Article
6(2)/14EU
Arbitration
Convention
Article 7(1) EU Arbitration Convention
Article 7(5) EU Arbitration Convention

No adherence to the principles of clarity and simplicity,
effectiveness, legal justice, legal equality and legal certainty.
No adherence to the principles of clarity and simplicity, legal
justice, legal equality and legal certainty.
• An agreement is reached: adherence to the principles of
clarity and simplicity, effectiveness, legal justice, legal
equality and legal certainty;
• No agreement is reached: adherence to the principles of
clarity and simplicity, legal justice, legal equality and legal
certainty, but no adherence to the principle of effectiveness;
and
• Call-of of the arbitration procedure: no adherence to the
principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality and
legal certainty.

These conclusions lead to the overall conclusion that not all of the rules in the EU Arbitration
Convention – and supplemented by the Code of Conduct – are, as regards the mutual agreement
procedure, sufficiently clear and precise to adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. Although
the Code of Conduct includes provisions that provide for more guidance as regards the rules of the
convention in respect of the mutual agreement procedure, these provisions are also not fully clear
and descriptive on all aspects in all aspects. This conclusion will be further taken into account
when answering the second sub-question in chapter 17.
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14. Phase IV: Arbitration procedure

14.1 Chapter overview
The two-year term of the mutual agreement procedure may not always be sufficient for competent
authorities to reach a mutual agreement on how to eliminate the occurred double taxation. Delay
can for instance occur if competent authorities do not provide information or send position papers
timely, or display a general lack of cooperation. Under the EU Arbitration Convention it is in
theory in opportune for competent authorities not to cooperate, because if after two-years of
negotiations they fail to solve the case under review, the case, is pursuant article 7(1) of the
convention, mandatorily referred to the arbitration procedure. Due to this mandatory reference,
competent authorities are not allowed to stall or refuse the initiation of the arbitration
procedure. 1762 This chapter describes and discusses in detail the working of the arbitration
procedure under the convention. The provisions of the convention, the work of the EU JTPF and
the provisions of the Code of Conduct (if any) related to the arbitration procedure will be
described, analyzed and evaluated. The description and evaluation serves as input for answering
the second research sub-question of this work in chapter 17. This sub-question was set out in
section 0.5 and reads as follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, the following question is answered in this chapter:
Are the convention’s procedures defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide an outcome in all cases that conforms with the principles of legal
justice, legal equality and legal certainty?

To answer this question for the arbitration procedure, the following subjects are discussed: s: the
six-month deadline for the arbitration procedure (14.2), establishment of the advisory commission
(14.3), composition of the advisory commission (14.4), secretarial assistance (14.5), selecting and
appointing members of the advisory commission (14.6), procedural rules (14.7), confidentiality of
information (14.8), costs of the arbitration procedure (14.9) and the outcome of the procedure
(14.10). This chapter ends with a conclusion in section 14.11 in which the question is answered.
This conclusion subsequently constitutes the basis for answering the second sub-question in
chapter 17.
14.2 Six-month deadline for the arbitration procedure
14.2.1 Provision of the EU Arbitration Convention
Pursuant to article 11(1) of the convention the advisory commission has to deliver an opinion
within six months from the date on which the case was referred to it. Article 11(1) reads as
follows:

1762
See also Waardenburg 1978, p. 147; Ullah 2003, p. 488; and Djebali, N., Procedures ter beslechting van interstatelijke
verrekenprijsgeschillen, Jongbloed Juridische boekhandel 2004, par. 3.2.5.1 and Djebali 2005, par. 4.1. This is different if articles 7(4)
and (5) of the convention are being applied. See sections 13.3 and 13.7.
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‘The advisory commission referred to in Article 7 shall deliver its opinion not more than six months
from the date on which the matter was referred to it’. [Emphasis added]

The proposed Arbitration Directive did not include a term within which the arbitration
commission had to deliver its opinion.1763 The convention deviates from the proposed directive by
including a six-month deadline for the delivering of an opinion, but does not include a
clarification of the phrase ‘from the date on which the matter was referred to it’.
14.2.2 Work conducted by the EU JTPF
The EU JTPF acknowledged that there is a lack of guidance as to when the six-month deadline for
the arbitration procedure actually commences, which creates uncertainties for the parties involved
and does not guarantee a smooth functioning of the arbitration procedure.1764 In order to provide
for more certainty, the EU JTPF decided to provide for rules that determine the commencement
date of this deadline.1765 The forum identified three possible commencement dates, which are:
a)
b)
c)

The expiry date of the two-year deadline of the mutual agreement procedure;
The date on which the advisory commission has (finally) been established; or
The moment the advisory commission has received all necessary information.1766

As regards option a), EU JTPF’s secretariat addressed that this option was the most logical
commencement date of the six-month deadline, thereby leaving it up to the competent authorities
involved to have the arbitration procedure started quickly.1767 During its fourth meeting, the EU
JTPF, however, agreed that the date on which the chairman confirms that the commission
members have received all relevant documentation and information constitutes the
commencement date of the six-month deadline.1768 This agreement is incorporated in paragraph
9.3 (a) of the Code of Conduct, which is discussed in section 14.2.3 below. The EU JTPF also
agreed how to interpret the phrase ‘all relevant documentation and information’ and which party
is obliged to send this relevant documentation and information to the members of the advisory
commission. This agreement is reflected in paragraph 9.2(f) of the Code of Conduct and is also
discussed in section 14.2.3. The forum, however, acknowledged that this agreed commencement
date may trigger a long waiting-period before the six-month deadline actually commences, if the
Member States involved do not provide ‘all relevant documentation and information’ so as to
avoid that the six-month period would commence. For that reason, the EU JTPF agreed on
additional procedural rules on how and when the advisory commission should be established.
These additional rules are discussed in section 14.3.
As part of its monitoring function, the EU JTPF re-examined, during its 2011-2015 working
period, the guidance in the Code of Conduct on the commencement date of the six-month
deadline. In this respect, former members of established advisory commissions suggested:
(i)

Providing for guidance as regards the content and format of information/documentation to be
submitted by the competent authorities to the advisory commission prior to its establishment;
and
(ii) Considering the possible extension of the six-month deadline to twelve months, as six months
may be too short to deliver an opinion.1769

As to the second suggestion, the former members mentioned that the cases dealt with by their
advisory commissions were not particularly complex, so that they were actually able to deliver an
1763
Paragraph 18 of the Addendum to the proposed Arbitration Directive stated that the directive merely laid down an obligation on the
Member States involved to ensure that they would establish the arbitration commission in good time.
1764
Doc. JTPF/003/2002/EN, par. 2.2.3.
1765
Doc. JTPF/004/2002/EN, par. 58.
1766
Doc. JTPF/003/2002/EN, par. 2.2.3.
1767
Ibid.
1768
Doc. JTPF/012/2003EN, par. 15.
1769
Doc. JTPF/010/2013/EN, p. 2.
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opinion within the six-month deadline. However, possibly more difficult cases may not be dealt
with within that deadline.1770 Following the input from these former members, the EU JTPF
briefly deliberated as to whether an amendment of the six-month deadline was necessary, but
arrived at the conclusion that the deadline was generally appropriate to deliver an opinion.1771 The
forum considered that for this deadline to be met it is essential that the advisory commission be
timely provided with information. The EU JTPF therefore agreed that the time necessary for
establishing the advisory commission should also be used to submit all relevant
information/documentation to it.1772 The commission’s establishment as well as the term for such
establishment is discussed in section 14.3.
14.2.3 Provision of the Code of Conduct
Paragraph 9.3(a) of the Code of Conduct stipulates when for purposes of article 11(1) of the EU
Arbitration Convention a case is considered to be referred to it. This is:
‘A case is considered to be referred to the advisory commission on the date when the Chairman
confirms that its members have received all relevant documentation and information as specified
in point 9.2(f)’. [Emphasis added]

Paragraph 9.2(f) reads as follows:
‘Member States will provide the advisory commission before its first meeting, with all relevant
documentation and information and in particular all documents, reports, correspondence and
conclusions used during the mutual agreement procedure’. [Emphasis added]

14.2.4 Analysis
14.2.4.1 Six-months an appropriate term?
In the literature the six-month deadline was seen as being too short for an advisory commission to
deliver an opinion shared by former members of advisory commissions. 1773 Hinnekens, for
example, argued that due to the (possible) complexity of the case under review, the obligation to
base the opinion on the tax principles of article 4 of the convention, and the possible delays caused
by the competent authorities and taxpayers seeking to comply with possible information requests
of the advisory commission, a six-month deadline was too short a period for the arbitration
procedure.1774 The International Chamber of Commerce was also of this opinion, given that the
advisory commission also has to review all relevant information, evidence and documentation first
(needing perhaps to request additional information) and then plans its meetings. Although not
specifically relating to the EU Arbitration Convention, the International Chamber of Commerce
suggested using a twelve-month deadline for the arbitration procedure.1775 Djebali agreed with this
suggestion and argued that a twelve-month deadline would be more realistic: the initial sixmonths could be used for establishing the advisory commission.1776 It is submitted that at first
sight the six-month deadline appears indeed a somewhat short timeframe to deliver an opinion.
This is reinforced by the fact that the advisory commission has to base this opinion on the tax
principles of article 4 EU Arbitration Convention. Arriving at the correct arm’s length price may
be so complex that more than six months are necessary. Furthermore, the competent authorities
and taxpayers alike may cause delays by not timely responding to requests for information by the
advisory commission; the planning of meetings by the advisory commission may also be timeconsuming. All these factors may lead to not meeting the six-month deadline. The opposite,
1770
A former member indeed reported that in its specific case the term needed was longer than six months due to the complexity of the
case and the volume of documentation. Ibid Annex respondent 1 under time limits and panel procedure and respondent 3.
1771
Doc. JTPF/014/2013/EN, p. 4. See also doc. JTPF/011/REV2/2013/EN, par. 29 and doc. JTPF/002/2015/EN, par. 2.16.
1772
Ibid.
1773
See inter alia Schwarz 2002, p. 409-410; Muray 1991, p. 74-85; and Editorial Tax Management Transfer Pricing Report 2001/16,
p. 652-653. Schwartz reported that also the Commission considered the six-month deadline very short.
1774
Hinnekens 1996/3, p. 299, who added that the consequence of any excess of the six-month deadline is that the Member State
concerned does not fulfill in good faith its treaty obligations.
1775
International Chamber of Commerce, Arbitration in Taxation (no. 180/455), February 6, 2002, paragraph 9c of the proposed article
25A. These suggestions were made in light of the ICC’s suggestions to supplement double tax conventions with an arbitration clause.
1776
Djebali 2004, par. 3.3.3.2 and 2005, paras. 4.1 and 6.
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however, is that the Electrolux case (discussed in section 4.3.3.2) proved that once it was
established, the advisory commission was actually able to deliver its opinion within six
months.1777 The EU JPTF concluded that a six-month term is sufficient. This view is to be
considered correct. The fact that an advisory commission is not able to deliver a decision within
this deadline is not caused by the short deadline, but mainly due to the fact that the advisory
commission has not received all relevant information, by which it is not able to start with its
deliberations. In other words, if the advisory commission is timely provided with all relevant
information, it should be able to meet the six-month deadline. Nevertheless, as will be discussed
in section 14.3, paragraph 9.2(b) Code of Conduct actually extends the six-month deadline of the
arbitration procedure to twelve months, as Member States have a six-month term for establishing
the advisory commission. Because of this six-month term, and provided that all relevant
information is actually submitted during that term, it is submitted that the advisory commission
can start with its work upon establishment and should be able to deliver an opinion within sixmonths. Conclusively, the six-month deadline is an appropriate deadline for the advisory
commission to deliver its opinion.
14.2.4.2 Possible commencement dates of the six-month deadline
At first sight, article 11(1) of the EU Arbitration Convention provides for a clear commencement
date of the six-month deadline, namely the date on which the case is referred to the advisory
commission. However, like the other deadlines included in the convention, it has not been further
specified what triggers the commencement of this six-month deadline, as article 11(1) does not
specify how to interpret the phrase ‘from the date on which the matter was referred to it’. So the
key question is when a case is considered as being referred to the advisory commission. As noted
in section 14.2.2, the EU JTPF identified three possible commencement dates of the six-month
deadline. With respect to these possible dates, the following observations can be made:
•

•

Option a): the cut-off date of the two-year deadline of the mutual agreement procedure: if this
option were to be adopted, the competent authorities would effectively be obliged to establish
the advisory commission already during the mutual agreement procedure, as any delay in
establishing the advisory commission would then have to be subtracted from the six-month
term. It is submitted that this option would be disadvantageous for Member States,
particularly if the competent authorities involved were on the brink of an agreement, which
would render the obligation to establish the advisory commission otiose, and oblige Member
States to put effort and resources into an arbitration procedure that has no actual value. Apart
from that, the Electrolux case showed that if this option were to be pursued, the six-month
deadline could not be met, since the period to establish the advisory commission alone took a
year and a half.1778 In addition, it may also be questioned whether this option would be a
workable solution in practice, as under the current design of the convention there is no
sanction mechanism applicable if the Member States involved fail to establish the advisory
commission within a given time. Article 7(1) of the convention only obliges the Member
States involved to establish the advisory commission after failure to eliminate double taxation
within the two-year deadline, not to establish the advisory commission within a certain
deadline;
Option b): the date on which the advisory commission has finally been established: pursuant
to this option the six-month deadline commences the moment the advisory commission has
been formally established. Experience with the Electrolux case showed that if this option were
to be pursued, it would be possible to have the advisory commission deliver its opinion within
the six-month deadline.1779 It is submitted that this experience demonstrated that this option
was indeed more suitable than option a) and further that this option fits with the wording of
article 11(1) of the convention, which stipulates that the advisory commission must deliver its

1777
The advisory commission’s first meeting was held in November 2002 and its last meeting in May 2003; it delivered its opinion on
19 May 2003. See doc. JTPF/007/2003/EN, par. 20 and doc. JTPF/012/2003EN, par. 11.
1778
See also Van Stappen 2003/9, p. 27; Van Honsté & Bostyn 2004, p. 2; and Editorial Tax Management Transfer Pricing Report
2004/9, p. 473.
1779
In the Electrolux case, France and Italy set the starting-point at this date, which was the date on which the first meeting of the
advisory commission was held. See Doc. JTPF/007/2003/EN, par. 20. See also doc. JTPF/012/2003EN, par. 11 and Editorial Tax News
Service 2003, p. 315.
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•

opinion within six months as from the date ‘on which the case was referred to it’. A case can
only be considered as referred to the advisory commission once it has been established. On
the other hand, the downside of this option is that the advisory commission cannot start its
deliberations if its members are not provided with all relevant information on the case so as to
be able to start with the proceedings. Further, under option b) Member States have the
possibility to delay the advisory commission’s establishment and subsequently the
commencement of the deadline, by not timely providing all relevant information. As already
observed, there is no sanction mechanism in place if the competent authorities do not comply
with the deadlines included in the convention; and1780
Option c): the moment the advisory commission had received all necessary information: the
third option is the latest moment on which the six-month deadline commences. This because
the advisory commission can only receive all the necessary information once it has been
established. In view of the experience of France and Italy in the Electrolux case, this option
may be quite time-consuming. This option should therefore not be considered as being in the
taxpayer’s interest. Like with option b), there is a risk that not all relevant documentation and
information will be timely submitted, and thus the commencement of the six-month deadline
would be delayed.1781

Based on these observations it is submitted that all three possible options have their pro’s and
con’s. However, the disadvantages discussed above are not caused by these options themselves. It
is the absence of a sanction mechanism under the convention – in case of non-compliance of
Member States – that makes it hard to provide for a feasible and enforceable deadline. Also the
EU Arbitration Convention itself does not provide for a sanction mechanism or a default
mechanism if the advisory commission fails to deliver an opinion within the deadline, so the sixmonth deadline should more be regarded as a target date rather than a fixed deadline.1782 This nonenforceable deadline must, however, be judged in light of the (legal) structure of the convention,
which does not provide for a solution beyond the competence of the Member States. It can also be
questioned whether a change in this structure could provide for a guaranteed deadline of six
months for the arbitration procedure. It is submitted that this is not the case. But if a deadline
cannot be enforced, what is then the necessity of including such deadline? It is submitted that in
essences this is true, but if this road is to be pursued, there would not be a possible solution at all.
It is nonetheless important to provide for a solution that is acceptable to all parties involved. As it
is practically impossible to establish the advisory commission immediately after the expiry of the
two-year deadline of the mutual agreement procedure, option a) is the least feasible option.
Experience with the Electrolux case has shown that the selection process of potential independent
members of the advisory commission was time-consuming and as such caused considerable delay
in establishing the advisory commission. For that reason, options b) and c) are the most feasible
options. It is submitted that option b) would be the most logical, and, from a legal perspective,
also the most correct commencement date of the six-month deadline, since article 11(1) of the
1780
See also Commission Staff Working Paper doc. SEC (2001) 1681 final, p. 282; doc. JTPF/003/2002/EN, par. 2.2.3; Züger 2001,
par. 3.3.2; and Djebali 2012, par. 6.5.2.1.4. Züger referred to the six-month deadline as merely an administrative rule and stressed that
the fact that a deadline cannot be enforced does not mean that once the deadline has expired the task of the advisory commission ceases
to exist.
1781
In this regard also doc. JTPF/010/2013/EN, Annex, respondent 3, under 1.
1782
See also Commission Staff working paper (SEC (2001) 1681), p. 282 and Züger 2001, par. 3.3.2. It may, however, be questioned
what the content of such sanction mechanism would be, and, moreover, what the advantage of such sanction mechanism would be.
Possible options are that: (i) the case is suspended, (ii) the case is referred to another judicial body, (iii) the Member States involved are
fined with a penalty for each day of excess of the six-month deadline, (iv) the status of a non-binding opinion is turned into a binding
arbitral award, or (v) taxpayer is not faced with additional interest charges on the profit adjustment for each day of excess of the sixmonth deadline. It is submitted that from a taxpayer’s perspective options (i), (ii) and (iii) are not feasible, since the taxpayer is then
faced with further delay in resolving its case. Options (iv) and (v) are more beneficial to the taxpayer, since either his case is resolved
more quickly (the arbitration procedure is then the final stage under the EU Arbitration Convention), or he is financially compensated
for the delay in resolving the case. The problem with these two options, however, lies at the level of the Member States involved. All
options – except option (iv) – are from a Member State’s perspective undesirable, since they are very costly. Apart from the costs, the
practical difficulty is that Member States are not involved in the advisory commission alone. They are thus not in the position to
enforce the delivery of an opinion by the advisory commission, since not all members are ‘controlled’ by Member States, even though
all members are selected and appointed by them. The options would thus harm the Member States disproportionately even though it is
not their laxity that the opinion is not delivered within the six-months deadline, but for example due to the laxity of the advisory
commission itself. All in all, the possible sanctions would thus not per se speed-up the delivery of the opinion.
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convention obliges the advisory commission to deliver its opinion within six months after a case
was referred to it. The term ‘referred’ should thereby be interpreted as the date of the advisory
commission’s formal establishment. As observed above, option b) runs the risk of Member States
delaying the start of the advisory commission’s deliberations, by, for example, not providing all
relevant documentation and information to the advisory commission timely.1783 In addition, under
option b), the dilemma remains that the advisory commission cannot start with its deliberations
until it has been provided with all relevant documentation and information. In other words, the
advisory commission should be first provided with all relevant documentation and information, as
only then can a case be considered as fully referred to it. From that perspective, option c) appears
the sole workable starting-point of the six-month deadline. To this it can be added that this option
does not conflict with the wording used in article 11(1) of the convention. Conclusively, from a
political and practical perspective, the EU JTPF agreed on this most workable solution to
determine the commencement date of the six-month deadline; as such the inclusion of this option
in the Code of Conduct is justified. To avoid any delays in submitting information it is thus key to
ensure that all relevant documentation and information is provided to the advisory commission
timely. Below it is examined whether the rules in the Code of Conduct are sufficient and effective
to achieve this.
14.2.4.3 Guidance provided in the Code of Conduct
Paragraph 9.3(a) of the Code of Conduct defines the commencement date of the six-month
deadline as the date on which the chairman confirms that the members of the advisory
commission have received all relevant documentation and information, as defined in paragraph
9.2(f) of the Code of Conduct. It is submitted that paragraph 9.3(a) assumes that the advisory
commission is established first, as its members cannot receive information if it is itself not
established. So de facto the commission’s establishment is still decisive to determine the
commencement of the six-month deadline. In that regard, the answer to the question whether the
Code of Conduct provides for sufficient guidance on the starting-point of the six-month deadline
effectively boils down to whether the phrase ‘all relevant documentation and information’ is
sufficiently defined, and then to whether it is guaranteed that this relevant documentation and
information is timely submitted to the advisory commission. With respect to this latter issue, it is
it is important to define which party should provide which information and within what deadline.
By referring to Member States in the plural form, in paragraph 9.2(f) obliges all Member States
involved in the case to provide ‘all relevant documentation and information’ to the advisory
commission. This is not an efficient system, as this may lead to a situation in which the Member
States point at each other as being responsible for providing all relevant information to the
advisory commission and as such delay the commencement of the six-month deadline. As will be
discussed in section 14.3, the Member State that initiated the imposed the profit adjustment – for
which a request for the application of the EU Arbitration Convention is submitted – is obliged to
establish the advisory commission. In that perspective, it would also be more logical to assign the
task of providing the advisory commission with all relevant information and documentation solely
to this Member State.
The remaining question is whether paragraph 9.3(a), in conjunction with paragraph 9.2(f),
provides for sufficient guidance as to which information is to be submitted to the advisory
commission. Not only is this important for triggering the commencement of the six-month
deadline, but also for the advisory commission itself to have the minimum necessary information
available to start with its deliberations. Pursuant to the wording of paragraph 9.2(f), it is submitted
that the information to be submitted in any case includes:
•

The taxpayer’s request for the application of the EU Arbitration Convention, including any
additional information requested by the competent authority of receipt;

1783
See also the remarks of a former member of an advisory commission, who advocated that Member States be granted some
flexibility in respect of the six-month deadline, so that the deadline only commences once all documentation is provided to the advisory
commission. In this respect, doc. JTPF/010/2013/EN, Annex, respondent 1, under panel procedure.

Amsterdam, June 2016

386

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

•
•
•

The position paper of the competent authority of the Member State that imposed the profit
adjustment;
The response position paper of the other competent authority involved; and
All other documentation and information used during the mutual agreement procedure.

In the Electrolux case, Italy and France asked the chairman of the advisory commission what
documents he considered necessary for delivering an opinion. The chairman specifically requested
the taxpayer’s view on the proposed profit adjustment (i.e. why it agreed or disagreed with the
profit adjustment).1784 Since paragraph 7.6(a) of the Code of Conduct provides for a detailed
guideline as to what information should be made available by the taxpayer, the problems faced by
France and Italy during the Electrolux case (prior to the adoption of the Code of Conduct) can be
considered as being covered by the Code of Conduct. Apart from that, it is submitted that the
phrase ‘all relevant documentation and information’ used in paragraph 9.3(a) has been ill defined
in paragraph 9.2(f) of the Code of Conduct. The definition refers to all documents, reports,
correspondence and conclusions used during the mutual agreement procedure. However, because
of the inclusion of the term ‘in particular’, the phrase ‘all relevant documentation and
information’, may also include other documentation and information deemed relevant by the
Member States involved. Consequently, there is a risk that the Member States may hold different
views as to whether all relevant documentation and information has been submitted. In other
words, more guidance is necessary on this matter.
14.2.5 Evaluation
The advisory commission is obliged, pursuant to article 11(1) of the convention to deliver an
opinion within six months from the date on which the case was referred to it. This section
analyzed whether this term is sufficient for an advisory commission to deliver an opinion and, if
so, whether there is sufficient guidance on the commencement date of the six-month deadline. It
was demonstrated that because paragraph 9.2(b) of the Code of Conduct sets a term of six months
for the competent authorities to establish the advisory commission and to submit all relevant
information to it, six months is a sufficient term for the advisory commission to deliver an opinion
and permits an efficient and effective functioning arbitration procedure. Article 11(1) and
paragraph 9.2(b) jointly considered adhere to the principles of efficiency and effectiveness. Article
11(1), however, does not adhere to the principle of clarity and simplicity, as it does not clearly
define the commencement date of the six-month deadline. Although it includes the phrase ‘from
the date on which the matter was referred to it’, it does not further fill in this phrase. In this
respect, paragraph 9.3(a) of the Code of Conduct stipulates that the deadline commences on the
date on which the chairman confirms that the advisory commission’s members have received ‘all
relevant documentation and information’. Paragraph 9.2(f) of the Code of Conduct thereby
defines this phrase as all documents, reports, correspondence and conclusions used during the
mutual agreement procedure. It is concluded that paragraph 9.3(a), in conjunction with paragraph
9.2(f), provides for the most logical and most workable option for the commencement date of the
six-month deadline and does not conflict with the language used in article 11(1) of the convention.
It also provides taxpayers and other stakeholders with more clarity and certainty as to when this
deadline
actually
commences.
However,
paragraph
9.2(f)
includes
a
few
ambiguities/inefficiencies. These are:
• The provision refers to Member States in plural form, by which all Member States involved are
obliged to provide information to the advisory commission. This runs the risk of delay; and
• The provision includes the words ‘in particular’. Thus it is not fully clear exactly which
information is to be submitted to the advisory commission prior to its establishment. For that
reason paragraph 9.2(f), in conjunction with paragraph 9.3(a), provides for insufficient guidance
and runs the risks that Member States may hold different opinions on whether all information
has been submitted to the advisory commission.

1784

See doc. JTPF/007/2003/EN, par. 18.
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In sum, paragraphs 9.2(f) and 9.3(a) of the Code of Conduct provide for the necessary guidance
on the commencement date of the six-month deadline. Nevertheless, due to their ambiguous
wording, they do not fully adhere to the principles of clarity and simplicity and efficiency.
Further, as there is a risk of divergent interpretations, delays and of a non-uniform application of
the EU Arbitration Convention, neither provision adheres to the principles of legal justice, legal
equality and legal certainty.
14.3 Establishment of the advisory commission
14.3.1 Provision of the EU Arbitration Convention
Article 7(1) of the EU Arbitration Convention stipulates that if Member States fail to reach a
mutual agreement within two years the case is mandatorily referred to the arbitration procedure. In
other words, the arbitration procedure is automatically triggered and is not subject to any consent
of the Member States involved or a specific request by the taxpayer. Article 7(1) reads as follows:
‘If the competent authorities concerned fail to reach an agreement that eliminates the double
taxation referred to in Article 6 within two years of the date on which the case was first submitted
to one of the competent authorities in accordance with Article 6 (1), they shall set up an advisory
commission charged with delivering its opinion on the elimination of the double taxation in
question’. [Emphasis added]

The convention, however, does not include rules as regards this establishment or the deadline
within which this must be done.1785 In this respect, article 9(7) of the convention only provides
that:1786
‘The Contracting States shall take all necessary steps to ensure that the advisory commission
meets without delay once cases are referred to it’. [Emphasis added]

14.3.2 Work conducted by the EU JTPF
During its first term in 2002-2004, the EU JTPF discussed which Member State has the primary
responsibility for establishing the advisory commission, and also within what timeframe the latter
should be established. As regards the first issue, the EU JTPF agreed on a common rule as to
which Member State is obliged to establish the advisory commission.1787 This common approach
is reflected in paragraph 9.2(a) of the Code of Conduct and is discussed in section 14.3.3 below.
Further, as regards the timeframe within which an advisory commission should be established, the
EU JTPF concluded that the convention does not set out a clear deadline. In this respect, business
representatives within the forum argued that the absence of such a deadline constitutes a major
drawback to the convention’s functioning.1788 These representatives therefore suggested including
in the convention a provision stipulating that the advisory commission must be established within
six-months after the expiry of the two-year deadline of the mutual agreement procedure. After
several discussions, the EU JTPF adopted this suggestion.1789 This suggestion is incorporated into
paragraph 9.2(b) of the Code of Conduct and is also discussed in section 14.3.3 below. Finally, the
EU JTPF also agreed on how to proceed if one of the Member States were to fail to comply with
its obligation to establish the advisory commission. The provision on this point is also
incorporated into paragraph 9.2(b) of the Code of Conduct.
1785
Also the proposed Arbitration Directive and the 1978 Netherlands’ proposal for a multilateral arbitration convention did not include
such rules.
1786
This rule has its origin in article 4(8) of the proposed Arbitration Directive, which stipulated that: ‘Member States shall take all
necessary steps, within sufficient time, to ensure that the case is presented to the commission within the period specified in Article 3
(1), and that the commission meets thereafter without delay’. This rule was also to be found in article 7(8) of the 1978 Netherlands’
proposal for a multilateral arbitration convention. See Council Note R/856/78 (FIN 213) of April 13, 1978. The tenor of the provision
has remained the same in article 9(7) of the EU Arbitration Convention, although the words ‘within sufficient time’ were deleted.
1787
Doc. JTPF/007/2002/REV1/EN, par. 56.
1788
Doc. JTPF/020/BACK/2007/EN, p. 3 and doc. JTPF/002/2008/BACK/EN, par. 2.4. See also Commission Staff Working Paper
doc. SEC (2001) 1681, p. 269-273 and 279-284. See further doc. JTPF/003/2002/EN, par. 2.2.3; Commission Staff Working Document
doc. SEC (2009) 1169 final, para. 55-58 and Commission Communication doc. COM (2009) 472 final, par. 26. See for a discussion in
literature Tropin 2008/1, p. 17-18 and Cauwenbergh & Gaublomme 2010, p. 3.
1789
See doc. JTPF/023/2007/REV1/EN, par. 7; doc. JTPF/011/REV1/2008/EN, par. 2.1; doc. JTPF/018/REV1/2008/EN, par. 4.1; and
doc. JTPF/001/REV1/2009/EN, par. 2.4. See further Bell 2008/21, p. 811.
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14.3.3 Provision of the Code of Conduct
With respect to the obligation to establish the advisory commission, paragraph 9.2(a) of the Code
of Conduct provides that:
‘Unless otherwise agreed between the Member States concerned, the Member State that issued the
first tax assessment notice, i.e. final decision of the tax administration on the additional income, or
equivalent which results, or is likely to result, in double taxation within the meaning of article 1 of
the Arbitration Convention, takes the initiative for the establishment of the advisory commission
and arranges for its meetings, in agreement with the other Member State(s)’. [Emphasis added]

Further, as regards the timeframe for establishing the advisory commission, paragraph 9.2(b) of
the Code of Conduct stipulates that:
‘Competent authorities should establish the advisory commission no later than six months
following expiry of the period referred to in article 7 of the EU Arbitration Convention’. [Emphasis
added]

The second sentence of article 9.2(b) addresses the situation in which one Member State does not
establish the advisory commission. This sentence reads as follows:
‘Where one competent authority does not do this, another competent authority involved is entitled
to take the initiative’. [Emphasis added]

14.3.4 Analysis
14.3.4.1 Obligation to establish the advisory commission
From the wording used in article 7(1) in conjunction with article 9(7) of the convention it can be
concluded that the advisory commission’s establishment is a joint obligation for all competent
authorities involved in the case under review, as both articles refer to competent authorities in the
plural form.1790 However, these provisions do not further specify which competent authority
should take the initiative to establish the commission. It is submitted that this may cause delay in
the advisory commission’s actual establishment, because the competent authorities may point the
finger at each other as regards the fulfillment of this obligation.1791 It can therefore be questioned
whether it would not be more effective and efficient for a single competent authority to be
responsible for establishing the advisory commission.
As early as in 1991-1992 a group of six Member States (‘Informal Working Group’) discussed
which Member State was obliged to establish the advisory commission.1792 These discussions,
however, did not result in a common approach by those six Member States. Prior to the adoption
of the Code of Conduct, only Belgium and the Netherlands provided for unilateral measures
relating to the question which Member State was obliged to establish the advisory commission,
namely the Member State to which the request for the application of the convention was first
submitted.1793 In the Electrolux case, France and Italy also agreed with this solution.1794 It is
submitted that this is a logical rule, as it is the competent authority of this Member State that has
to conduct several actions during the unilateral relief procedure and the mutual agreement
procedure. The Code of Conduct, however, does not adhere to this rule. Instead paragraph 9.2(a)
refers to the Member State that imposed the profit adjustment as having the primary obligation to
establish the advisory commission. Normally, the Member State that imposed the profit
1790

See also Züger 2001, par. 3.2.1; De Ruiter 2008, p. 498; and Djebali 2012, par. 6.3.2.2.1.
See also Decree of the Netherlands State Secretary of Finance of December 19, 2001 (IFZ2001/993M).
1792
Note of the Netherlands Ministry of Finance on the implementation of the EU Arbitration Convention, September 12, 1991, par. 5
and Draft Protocol to be discussed at the second meeting of the subgroup of November 26, 1992, par. 3. The Netherlands suggested
that as a rule the Member State to which the case was first presented should establish the advisory commission.
1793
Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.D.1 and Decree of the Netherlands State
Secretary of Finance of November 28, 1995 (IFZ95/1384M), par. 3.2 and of December 19, 2001 (IFZ2001/993M). See for a discussion
Verlinden & Boone 2000, p. 286 and Meeus 2003, p. 120 and Huibregtse & Offermans 2004, p. 78.
1794
See doc. JTPF/007/2003/EN, par. 13.
1791
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adjustment is also the Member State that received the request for the convention’s application.1795
Three observations can be made about this rule. First, the unilateral policy of Belgium and the
Netherlands prior to the adoption of the Code of Conduct, and the French/Italian solution in the
Electrolux case, provided for a more easy-to-apply measure. Since the competent authority that
receives the request for the application of the convention holds all information on the case, it
would be more logical to also oblige this competent authority to establish the advisory
commission. Second, it is superfluous that Member States are allowed to agree on a rule deviating
from paragraph 9.2(a) of the Code of Conduct. Both the rule previously applied by Belgium and
the Netherlands, and also paragraph 9.2(a) provide for a clear and workable solution. Another
round of negotiation on which party should take the initiative for establishment of the advisory
commission or negotiating on rules on this runs the risk of an unnecessary delay in the
commission’s actual establishment. Thereby, the possibility of diverging rules also does not
contribute to a uniform application of the EU Arbitration Convention. Third, paragraph 9.2(a)
incorrectly refers to Member States, whereas it should refer to the competent authorities, as the
term ‘competent authority’ is used in articles 7(1) and 9(7) of the EU Arbitration Convention.
14.3.4.2 Deadline for establishing the advisory commission
The EU Arbitration Convention lacks a term within which the advisory commission should be
established and/or a term in which the advisory commission should (at the latest) start its
deliberations once established. Djebali correctly called the absence of rules on these matters a
serious shortcoming in the arbitration procedure.1796 It is submitted that the article 4(8) of the
proposed Arbitration Directive provided for a more efficient deadline for the establishment of the
arbitration commission: Member States should take all necessary steps and within sufficient time
to ensure that the case is referred to the arbitration commission before the expiry of the two-year
deadline of the mutual agreement procedure.1797 Further, the Electrolux case demonstrated that
the establishment of the advisory commission was quite time-consuming (a year and a half). The
absence of a clear deadline for establishing the advisory commission may unnecessarily delay its
actual establishment, and acts as a serious hindrance to the well functioning of the arbitration
procedure. Hence it runs the risk of the advisory commission not being established at all.1798 It is
submitted that this risk is somewhat downplayed by the adoption of paragraph 9.2(b) of the Code
of Conduct, which stipulates that the advisory commission should be established within six
months after the ending of the mutual agreement procedure.1799 In light of the discussion on the
starting point of the six-month deadline for the arbitration procedure (see section 14.2), the
inclusion in the Code of Conduct of a deadline for this establishment can be considered a good
step forward, as it provides taxpayers with more certainty as to when the advisory commission
will actually be established and, subsequently, when they can expect their case to be resolved.
Nevertheless, any deadline that relates to the procedural functioning of the convention needs to be
included in the convention itself, also because all other deadlines relating to this functioning are
also included in the convention. It is submitted that the Code of Conduct should be used to clarify
the convention’s procedure, or to provide for additional guidance, and not to repair errors in the
convention’s design. Further, the downside of the solution offered in paragraph 9.2(b) is that the
time necessary to have the double taxation eliminated is extended by six months. Instead of threeyear period, the time period to run through the procedures of the convention now takes at least
three and a half years, as the arbitration procedure is extended from six to twelve months.1800 It is
submitted that this extension of the arbitration procedure appears undesirable for taxpayers, as it
1795

Normally, the Member State that imposed the profit adjustment is also the Member State that received the request for the EU
Arbitration Convention’s application, but this does not necessarily have to be the case (for example if deadlines in that Member State
have already passed). See also Djebali 2012, par. 4.5.3.2.
1796
Djebali 2004, par. 3.2.2.2.1.1.1 and 3.3.3.3, 2005, par. 6, and 2012, par. 6.2.2.3.1 and 6.5.2.1.2.
1797
It is unclear why this provision was not copied into the EU Arbitration Convention, but it appears likely that because this provision
is disadvantageous to Member States, they blocked its inclusion.
1798
See also Hann 2009, p. 21-22 and Van Stappen 2010/1, p. 19. This also follows from the empirical analysis in chapter 4, which
shows that a negligible number of eligible cases are referred to the arbitration procedure.
1799
The term ‘downplayed’ is specifically chosen, as in literature it was reported that the six-month term is not always observed and
that Member States tend to encounter difficulties in establishing the advisory commission. See Van Vlem et al 2014, p. 234.
1800
Two years for the mutual agreement procedure, six months to establish the advisory commission, six months for the arbitration
procedure and another six months for the Member States involved to take a final decision.
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creates an additional time-period before they have their double taxation eliminated. Nevertheless,
a clear deadline within which the arbitration commission must be established provides for
procedural certainty that double taxation will actually be eliminated within the given time period.
In other words, this procedural certainty does weigh up against the additional six-months to have
the occurred double taxation eliminated. That being said, it is also submitted that a term of sixmonths is still a rather long period in establishing an advisory commission. The experiences with
the Electrolux case shows that delays in establishing an advisory commission mainly occurred due
to an incomplete and not up-to-date list of the eligible independent persons, a lack of experience,
and the absence of a central coordinator. In other words, if there is a complete and up-to-date list
of independent persons, if the procedural rules for establishing the advisory commission are welldefined, and if there is a central coordinator, the advisory commissions’ establishment should not
be that time-consuming any more. It can also be questioned whether a six-month period is actually
necessary in the light of the work that has to be conducted, which is primarily:
(i) Appointing members of the advisory commission;
(ii) Arrange for secretarial facilities; and
(iii) Submitting documentation and information to the advisory commission.

It is submitted that as issues (ii) and (iii) are not that difficult to perform, the time-consuming
factor thus lies in issue (i). However, if the appointment process of members of the advisory
commission can be streamlined, this issue should not be that time-consuming any more. The
solutions hereto are further discussed in chapter 18. The current rules for appointing members of
the advisory commission are separately discussed in section 14.6.
14.3.4.3 Non-cooperation by Member States in establishing the advisory commission
The rules enclosed in the Code of Conduct on the establishment of the advisory commission
clarify which competent authority is obliged to take the initiative to establish the advisory
commission and subsequently within what timeframe this establishment should be completed. The
question, however, remains what happens if this competent authority fails to establish the advisory
commission. As concluded in section 14.2.4 in respect of the six-month deadline for the
arbitration procedure, there is no sanction mechanism in place if competent authorities fail to
establish the advisory commission. The solution offered in paragraph 9.2(b) of the Code of
Conduct for this possible problem is that the other competent authority involved is entitled to take
the initiative to establish the advisory commission. It is submitted that this solution gives rise to
some questions. First, the impact of this provision is rather limited, as the phrase ‘is entitled to’
makes the establishment of the advisory actually a non-obligatory recommendation to the other
competent authority involved.1801 Second, from the wording used it can be concluded that the
other competent authority is only entitled to take the initiative after expiry of the six-month term
for establishment mentioned in paragraph 9.2(b). In other words, the second sentence of paragraph
9.2(b) is to be interpreted as meaning that only if the first competent authority does not establish
the advisory commission within six months does the other involved competent authority becomes
entitled to do so. However, in that situation there is no deadline for establishment. Third,
paragraph 9.2(b) remains silent on how to proceed if none of the competent authorities involved
takes the initiative to establish the advisory commission. It is therefore submitted that the solution
of paragraph 9.2(b) of the Code of Conduct does not provide for a satisfactory solution, as there is
still a risk of delay in establishing the advisory commission, and, moreover, there is no sanction
mechanism in place if Member States fail to comply with their obligations within the given
deadlines.1802

1801
Sporken and Den Besten, however, take the view that in such situation the other competent authority involved must take the
initiative See Sporken & Den Besten 2010, p. 214. It is submitted that this position cannot be read into paragraph 9.2(b) of the Code of
Conduct, as the wording used in that paragraph leaves no room for such an interpretation. In other words, the provision is sufficiently
clear that it only concerns a non-binding obligation.
1802
See also Djebali 2012, par. 6.5.2.1.2, who also questioned the effectiveness of this provision.
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14.3.5 Evaluation
This section examined the establishment of the advisory commission. Article 7(1) of the EU
Arbitration Convention puts a joint obligation on competent authorities to establish an advisory
commission after the expiry of the two-year deadline, but fails to specify which competent
authority should take the initiative to establish it. As a solution, paragraph 9.2(a) of the Code of
Conduct stipulates that the competent authority of the Member State that imposed the profit
adjustment is obliged to take the initiative to establish the commission. It is concluded that at first
sight this rule appears logical, and also provides a well-functioning mechanism. It, however, is
more logical to assign this task to the competent authority to which the request for the application
of the convention was submitted, as this competent authority is also obliged to conduct the
unilateral relief procedure and to initiate the mutual agreement procedure. In addition, the
possibility for competent authorities to agree on deviating rules runs the risk of the commission’s
actual establishment being delayed, and in addition may lead to a non-uniform application of the
EU Arbitration Convention. Conclusively, although paragraph 9.2(a) of the Code of Conduct
adheres to the principle of clarity and simplicity, it does not adhere to the principles of efficiency,
effectiveness, legal justice, legal equality and legal certainty.
The convention does not include a deadline within which the advisory commission should be
established. Paragraph 9.2(b) of the Code of Conduct fills this gap, and sets a deadline of six
months for establishment. This deadline commences from the date of expiry of the two-year
deadline of the mutual agreement procedure. Although this additional term extends the time
necessary to have double taxation eliminated, it also provides taxpayers with more certainty as to
when the advisory commission will be established, when their cases will be resolved, and may
also lead to a more swift resolution of cases. This adheres to the principle of legal justice, legal
equality and legal certainty. Further, as its content is also sufficiently descriptive, paragraph 9.2(b)
adheres to the principle of clarity and simplicity as well. However, it does not adhere to the
principles of effectiveness and efficiency, as:
•
•

Any deadline that relates to the functioning of the EU Arbitration Convention should be
included in the convention itself and not in the Code of Conduct; and
A term of six-months is too long for establishing an advisory commission in light of the steps
that primarily have to be taken.1803

Another point of criticism is that there are no proper rules in place if the competent authority
mentioned in paragraph 9.2(b) of the Code of Conduct fails to establish the advisory commission.
As a solution, paragraph 9.2(b) stipulates that the other competent authority involved is entitled to
take this initiative. This rule is ineffective and also contains ambiguous wording, as it:
•
•

•

Only poses a non-binding recommendation on the other competent authority involved to
establish the advisory commission;
Can be interpreted as meaning that the other competent authority involved is only entitled to
take the initiative if the first competent authority does not establish the advisory commission
within the six-month deadline; and
Remains silent on how to proceed if none of the involved competent authorities takes the
initiative to establish the advisory commission.

For these reasons, it is concluded that paragraph 9.2(b) Code of Conduct does not adhere to the
principles of clarity and simplicity, efficiency, effectiveness, legal justice, legal equality and legal
certainty.

1803
This concerns: (i) appointing commission members, (ii) arranging for secretarial facilities and (iii) sending documentation and
information to the commission.
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14.4 Composition of the advisory commission
14.4.1 Provision of the EU Arbitration Convention
Article 9(1) of the convention prescribes how the advisory commission is to be composed,
namely:1804
‘The advisory commission referred to in Article 7(1) shall consist of, in addition to its Chairman:
- Two representatives of each competent authority concerned; this number may be reduced to
one by agreement between the competent authorities;
- An even number of independent persons of standing’. [Emphasis added]

Further, article 9(2) further stipulates the appointment of alternates. This paragraph reads as
follows:
‘When the independent persons of standing are appointed an alternate shall be appointed for
each of them according to the rules for the appointment of the independent persons in case the
independent persons are prevented from carrying out their duties’. [Emphasis added]

14.4.2 Work conducted by the EU JTPF
During its first term in 2002-2004, the EU JPTF only briefly paid attention to the composition of
the advisory commission. Based on the then unilateral policy of the Netherlands, the EU JTPF
agreed that – apart from Member States’ representatives and the chairman – the advisory
commission shall normally consist of two independent persons.1805 This rule is incorporated in
paragraph 9.2(c) of the Code of Conduct and is further discussed in section 14.4.3 below.
As part of its monitoring function, the EU JTPF examined in the 2011-2015 working period
whether Member States’ representatives should have a seat in the advisory commission. This issue
arose because former members of advisory commissions experienced difficulties with having
these members attending the commission’s deliberations and also with providing them voting
power in respect of the opinion to be delivered.1806 These former members mentioned that in
practice the Member States’ representatives continued to exchange their views on the case and
kept defending their own positions, which inhibited necessary discussions within the advisory
commission.1807 Consequently, the independent members (along with the chairman) had to meet
and also had to communicate separately so as to exchange their views on the case. Also when the
opinion had to be adopted, Member States’ representatives still voted in favor of their own
positions.1808 These former members therefore concluded that the fact that these representatives
held a voting right was an obstacle for, and causes delays in reaching a unanimously adopted
opinion. If the advisory commission would not consist of Member States’ representatives, it could
decide on an opinion in a more expeditious and efficient manner.1809 In the end, it boiled down to
the independent persons and the chairman to deliver on an opinion. To summarize, former
members of advisory commissions raised the following observations to appoint Member States’
representatives as members of an advisory commission:1810

1804
The rule on the advisory commission’s composition has its origin in article 4(1) of the proposed arbitration directive, which
mentioned that the arbitration commission shall consist of: (i) an equal number of representatives from each of the tax authorities
concerned and an uneven number of independent persons of standing. Article 7(1) of the 1978 Netherlands’ proposal for a multilateral
arbitration convention included an equal rule, but differently stipulated that the arbitration omission shall consist of: (i) three
representatives of each competent authority concerned and an uneven number of independent persons of standing, but not less than
three. See Council Note R/856/78 (FIN 213) of April 13, 1978. This would generally imply that the arbitration commission would at
least consist of nine members.
1805
Doc. JTPF/007/2002/REV1/EN, par. 58.
1806
For example, a former member complained that although Member States’ representatives are (for information purposes) necessary
participants in the arbitration procedure, it is unclear why they have to be (full) members of the advisory commission. Doc.
JTPF/010/2013/EN, Annex – respondent 1 under panel procedure. See further doc. JTPF/004/2014/EN, par. 24.
1807
A difference is voiced by Verlinden & Haupt 2015, p. 279, who opined that experiences learned that the majority of Member States
representatives do not seek a tax-optimal solution fort heir respective Member State, but stringently apply the relevant law.
1808
Doc. JTPF/010/2013/EN, Annex – respondent 2.
1809
Doc. JTPF/004/2014/EN, par. 24 and doc. JTPF/002/2015/EN, par. 2.16 under 33-36.
1810
Doc. JTPF/002/2015/EN, par. 2.16 under 34.
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a) The principle of arbitration is that the disputing parties do not have a seat in the arbitration
panel;
b) Member States’ representatives (may) delay the proceedings of the commission, as a large
part of the deliberations are spend on exchanging views by these representatives;
c) Member States’ representatives (may) inhibit debate on the case under review; and
d) Member States’ representatives may, for fear of damaging their career perspectives, not agree
to a compromise.

Member States’ representatives within the EU JTPF responded that it is important that they should
be full members of an advisory commission so as to ensure that the case under review is presented
well.1811 They further argued that two representatives per Member State is necessary and adequate,
as it allowed Member States to send to the advisory commission two professionals with different
profiles, such as a lawyer and an economist.1812
Based on the concerns raised, the EU JTPF decided to study the issue to a greater extent.1813
Curiously, the forum did not discuss whether Member States’ representatives should be members
of an advisory commission, but only focused on how many representatives should be appointed.
In this respect, EU JTPF’s secretariat suggested considering a recommendation to appoint only
one representative per Member State instead of two, which is already provided for in article 9(1)
EU Arbitration Convention. 1814 The Danish and Swedish representative within the EU JTPF
objected hereto.1815 In the view of the Swedish representatives it is important to actually appoint
two representatives per Member State, because otherwise the competence and knowledge of the
case within the advisory commission would be reduced, and in connection therewith also the
commission’s effectiveness. 1816 Further, the Swedish representative stressed that it was not
convincing to agree on a reduction only for purposes of an academic ambition to ensure that the
chairman and the independent persons can outvote the Member States’ representatives. 1817
Supportive reactions for the recommendation came from a business representative and the
representative of the United Kingdom. 1818 As no agreement could be reached on the
recommendation suggested by the EU JTPF’s secretariat – also because article 9(1) of the
convention already allows for a reduction of Member States’ representatives to one per Member
State – the EU JTPF decided to describe the advantages/disadvantages of the options in a report.
Based on the report the item would then be re-discussed.1819 This report – if prepared at all – was,
however, not published. The forum eventually agreed on a compromise to amend paragraph 9.2(c)
of the Code of Conduct, by referring not to Member States’ representatives in the plural forum,
but by referring to one or two representatives per Member State.1820 The amended paragraph
9.2(c) is further discussed in section 14.4.3 below.
14.4.3 Provision of the Code of Conduct
With respect to the composition of the advisory commission, paragraph 9.2(c) of the Code of
Conduct stipulates that:
‘The advisory commission will normally consist of two independent persons of standing in addition
to its Chairman and one or two representatives of each competent authority’. [Emphasis added]

1811

Doc. JTPF/002/2015/EN, par. 2.16 under 35.
Ibid.
1813
Doc. JTPF/014/2013/EN, p. 3. See also doc. JTPF/011/REV2/2013/EN, par. 26.
1814
Ibid p.3 and par. 27. The suggested recommendation read as follows: ‘for reasons of simplification, it is recommended that
competent authorities appoint only one representative for their competent authorities’.
1815
Doc. JTPF/001/2014/EN, p. 2 and 4. See also doc. JTPF/011/REV2/2013/EN, par. 27.
1816
Ibid.
1817
Ibid.
1818
Ibid p. 9 and 14 and par. 27. The business representative suggested amending the recommendation so as to avoid any differences as
regards its interpretation, which reads as follows: ‘for reasons of simplification, it is recommended that only one representative per
Competent Authority is appointed’. The UK representative even deemed the suggestion to be uncontroversial.
1819
Doc. JTPF/003/2014/EN, par. 4.10 and doc. JTPF/015/2014/EN, par. 4.2.14.
1820
Doc. JTPF/004/2014/EN, par. 26.
1812
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Paragraph 9.2(c) also includes rules as regards the composition of the advisory commission for
triangular cases. These rules are separately discussed in section 16.4.
14.4.4 Analysis
14.4.4.1 Number of members of the advisory commission
The advisory commission, pursuant to article 9(1) of the EU Arbitration Convention, generally
consists of: a chairman, two representatives from each Member State involved, and an even
number of independent persons of standing. It is submitted that the advisory commission must in
all cases consist of an uneven number of members, normally seven persons (one chairman, four
Member States’ representatives and two independent persons).1821 Further, because the number of
Member States’ representatives and the chairman is an uneven number, the even number of
independent persons does not influence the commission’s uneven composition. This is thus also
immaterial whether only a single representative per Member State is appointed.1822 In this respect,
it is submitted that the rules on the advisory commission’s composition are sufficiently clear that
multiple interpretations are not possible. Below, the inclusion of, and the necessity for appointing,
independent persons and Member States’ representatives are discussed further.
14.4.4.2 Inclusion of independent persons
The origin of including independent persons in the advisory commission can be found in the
proposed Arbitration Directive. Paragraph 17 of the Addendum to that proposal provided that
independent persons were to be included in the commission so as to solve the deadlock between
Member States on how to eliminate double taxation for the case under review; in this way it
would be possible for the arbitration commission to break the deadlock between the Member
States and deliver a decision on the elimination of double taxation.1823 In addition, it is submitted
that the appointment of independent persons adds competence, knowledge and independence to
the advisory commission. More importantly, cases can be resolved more swiftly as it in practice
comes down to them to deliver the opinion, thus it is valuable and necessary to include
independent persons in the advisory commission. The question is whether the EU Arbitration
Convention gives sufficient guidance on the number of independent persons to be appointed.
Article 9(1) stipulates that the advisory commission shall consist of an even number of
independent persons, but does not further specify the actual (even) number of independent
persons. So in the current state of play, it is up to the Member States to reach an agreement
hereon.1824 During their discussions in 1991-1992, the Informal Working Group already discussed
whether the advisory commission should have a fixed number of members and whether to
standardly appoint two independent persons (excluding the chairman).1825 Although the Informal
Working Group did not reach an agreement, Belgium and the Netherlands adopted this rule in
their unilateral policy.1826 This was eventually adopted by the EU JTPF, and is now reflected in
paragraph 9.2(c) of the Code of Conduct, which stipulates that the advisory commission shall
1821
Züger 2001, par. 3.3.1, mentioned that the advisory commission will normally consist of at least five persons. It is submitted that
the actual number of members is dependent on how article 9(1) of the convention is read. The wording used is ‘two representative of
each competent authority concerned’, but may be reduced by mutual agreement. It is submitted that this is to be interpreted as meaning
that two representatives per Member State is the standard number. See also Lahodny-Karner 1997, p. 200; Belgium’s Arbitration
Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.D.2; and Tillinghast 2002, p. 97. Further, Levey, Wrappe & Chung stated
that an advisory commission will consist of five independent experts and two representatives per Member State. See Levey, Wrappe, &
Chung 1998, p. 386. It is submitted that this cannot be read in article 9(1) of the convention.
1822
Article 9(1) of the convention is somewhat different than the rules on the commission’s composition provided for in the proposed
the Arbitration Directive. Pursuant to article 4(1) of the latter, the Member States involved had to determine in advance – and by
mutual agreement – the composition of the arbitration commission. It is submitted that this latter rule runs the risk of the commission’s
establishment being (substantially) delayed due to pending negotiations. Further, for each arbitration commission, the number of
members could deviate, which would not contribute to a uniform application of the directive. The fact that the EU Arbitration
Convention more precisely prescribes how the advisory commission is to be composed is an important improvement.
1823
Andriesse 1991, p. 162, correctly considered the inclusion of independent persons an important improvement of the taxpayer’s
legal position as compared to the dealings under the mutual agreement procedure. Although Andriesse made these remarks with respect
to the arbitration procedure under the proposed Arbitration Directive, these arguments also apply to the EU Arbitration Convention.
1824
Also Züger 2001, par. 3.3.1.
1825
Note of the Netherlands Ministry of Finance of September 12, 1991, par. 2 and Draft Protocol to be discussed at the second
meeting of the subgroup on November 26, 1992, par. V.
1826
See Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.D.2 and Repealed decree of the
Netherlands State Secretary of Finance of December 19, 2001 (IFZ2001/993M). See also Huibregtse & Offermans 2004, p. 78.
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normally consist of two independent persons.1827 Whether the current number of independent
persons is satisfactory, is discussed in section 14.4.4.4 below.
14.4.4.3 Inclusion of Member States’ representatives
Pursuant to article 9(1) of the EU Arbitration Convention, each Member State involved in the case
appoints two representatives.1828 Article 9(1) thereby allows a reduction to one representative per
Member State, which, however, is subject to mutual agreement by the Member States
involved.1829 In the Electrolux case, France and Italy actually agreed to reduce their number of
representatives to one per state. Hinnekens has stated that in the other known arbitration procedure
under the convention the number of Member States’ representatives was also set at one per
Member State, as this was found to be most practical and effective for conducting the arbitration
procedure.1830
During a lecture in 2001, Tillinghast argued that the composition of an arbitration commission is
the most important issue in resolving tax treaty disputes.1831 Further, Tillinghast argued that it is
undesirable that the disputing parties are also part of the commission that has to resolve the
dispute, as this is a complicating factor in resolving the case and may also impede open
discussions. In his view, Member States had their chance during the mutual agreement procedure
and for that reason the resolution of the dispute should be entrusted to others.1832 As observed in
section 14.4.2, former members of advisory commissions arrived at a similar conclusion and
argued that the inclusion of Member States’ representatives impedes the commission’s
functioning, moreover because they have difficulties in altering their positions. It is submitted that
these are sound arguments. The principal objective of the convention is to eliminate double
taxation for the case concerned by arriving at the correct arm’s length price for the transactions
under review. The Member States have had their fair chance during the mutual agreement
procedure. The nature of arbitration entails that the disputing parties should no longer be part of
the decision-making process. It is submitted that in essence this should not be different under the
EU Arbitration Convention. Nevertheless, account must be taken of the political circumstances
that explain why Member States’ representatives are also appointed as members of the advisory
commission. In a historical context, the concept of arbitration for transfer pricing disputes, set out
in the proposed Arbitration Directive, was only acceptable to Member States if they remained
involved in the arbitration procedure. In their view, non-involvement in the arbitration procedure
would limit their sovereignty in tax matters, which was not acceptable.1833 So the EU Arbitration
Convention, amongst other issues, could only be adopted if the Member States remained involved
in the arbitration procedure. It is submitted that position has not altered since then. Although in the
concept of arbitration, it is unusual that the disputing parties are part of the arbitration
commission, due to the current political spectrum, this is the state of play under the convention.
1834
This not so much because of the subjective reason cited by Member States’ representatives
within the EU JTPF, to have the case presented well and to appoint two representatives with
different profiles, but more because of the political insistence of the Member States, seeking to
retain their sovereignty in tax matters. The advisory commission under the convention therefore
remains a commission established by the Member States involved and thus includes their
representatives.
1827

Doc. JTPF/007/2002/REV1/EN, par. 58.
This is different from what was originally proposed by the Commission, as article 4(1) of the proposed Arbitration Directive solely
stipulated that there should be an equal number of Member States’ representatives, however not a minimum or maximum number of
representatives. It is submitted that the EU Arbitration Convention provides more and clearer guidance.
1829
According to Hinnekens and Markham, reasons for agreeing with such reduction could be an understaffed competent authority, or
the lack of representatives with sufficient expertise and experience who are able to act as a member of the advisory commission. See
Hinnekens 1992 p. 98 and Markham 2005/2, p. 70.
1830
Hinnekens 2010, p. 112.
1831
Douma & Wiegerink 2001, par. 2.8.
1832
See also Tillinghast 2002, p. 97 and Park & Tillinghast 2004, p. 32
1833
Lagae took a different view and argued that the inclusion of both independent persons and Member States’ representatives was
chosen to provide a balance between the budgetary interests of Member States and the necessity of securing the independence of nonMember States’ representatives. See Lagae 1992, p. 749.
1834
See also doc. JTPF/010/2013/EN, Annex – respondent 2 and 4. See further doc. JTPF/004/2014/EN, par. 24.
1828
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14.4.4.4 Actual number of members of an advisory commission
Given the political state of play discussed above, the question is not so much whether the advisory
commission should also include Member States’ representatives, but whether the current
composition of the advisory commission is satisfactory, so as to avoid the arbitration procedure
being de facto a continuation of the mutual agreement procedure. In other words, does the
inclusion of Member States’ representatives actually impede the advisory commission from
delivering an opinion within the given deadlines or at all? Lahodny-Karner as early as in 1997
acknowledged that the Member States have a decisive influence on the advisory commission’s
composition.1835 Züger added that as Member States can influence the number of arbitrators, they
could also decide whether the independent persons and the chairman will constitute the majority
of members of the advisory commission.1836 It is submitted that these authors are correct. Pursuant
to the rules in article 9(1) of the convention and paragraph 9.2(c) of the Code of Conduct, the
majority of members consist of Member States’ representatives (four representatives v two
independent members and the chairman). So at first sight the inclusion of independent persons
thus does not shift the balance of power, as Member States’ representatives still form the majority
in the advisory commission. This, however, is not the case in practice, as independent persons and
the chairman can swing the majority vote.1837 Hence de facto the real decision power lies in the
hands of the independent persons and the chairman. Since the total number of independent
persons and the chairman is uneven, a tied vote is always avoided; the inclusion of Member
States’ representatives does not per se negatively affects the commission’s functioning. Further, as
already observed, in the current state of play it is politically impossible to exclude Member States’
representatives from membership of the advisory commission. This, however, is not to say that the
current composition of the advisory commission is efficient from a procedural perspective and
contributes to an effective application of the arbitration procedure. With Tillinghast it should be
recognized that from an efficiency and effectiveness perspective the number of members of the
advisory commission should be kept to a minimum. Hence the more persons involved, the higher
the costs and the longer the procedure runs, as it is more difficult to agree an opinion.1838 It is
submitted that it is not so much about who forms the majority in the advisory commission, but
whether the current composition of the advisory commission enables the arbitration procedure to
be conducted as expeditiously as possible so as to contribute to an efficient arbitration procedure.
It is submitted that seven persons indeed appears a too large number for an efficient and effective
functioning advisory commission.1839 As the possible number of independent persons is already
set at the lowest number possible (two), it is submitted that a reduction has to come in the number
of Member States’ representatives. From a Member State’s perspective it is undesirable to reduce
the number of their representatives, as this may cause them to lose control over the process. In
fact, discussions within the EU JTPF point out that some Member States, particularly Sweden,
indeed advance this argument. The Swedish representative argued that reducing the number of
Member States’ representatives would also reduce competence and knowledge of the case, as well
as the arbitration procedure’ efficiency. The Swedish representative also argued that the reason
put forward for such reduction is not convincing, as it only concerns an academic ambition to
make sure that the chairman and the independent persons can outvote the Member States’
representatives. Another argument used is that two representatives per Member State are
necessary so as to have two professionals with different profiles on board. It is submitted that
although the arguments put forward by the Swedish representative have some merit, it is however
not about deciding independently or achieving a majority vote (this is de facto already the case),
but to make the process more efficient so as to be able to adopt a majority opinion. The fewer
members aboard, the less cumbersome it becomes to agree on a solution. The Swedish argument
that a reduction of Member States’ representatives would lead to a reduction in knowledge is not
convincing, as such knowledge can always be called in, and the documentation underlying the
1835

Lahodny-Karner 1997, p. 200.
Züger 2001, par. 3.3.1 and 2002, p. 347-348.
1837
Also Hinnekens 1996/3, p. 305.
1838
Douma & Wiegerink 2001, par. 2.8.
1839
Tillinghast also concluded that the EU Arbitration Convention contemplates a very large number of arbitrators. See Tillinghast
2002, p. 97. See further Hinnekens 2012, p. 112.
1836
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procedure is available to every member of the advisory commission. From an efficiency
perspective it is thus desirable to agree on a reduction of Member States’ representatives. Article
9(1) EU Arbitration Convention already provides for such reduction. Although it appears that
Member States are reluctant to agree to nominate only one representative each, the arbitration
procedures conducted (such as the Electrolux case) show that in practice the Member States are
willing to agree to use one rather than two representatives each. Therefore this provision for
flexibility does not appear to be a dead letter. It is submitted that paragraph 9.2(c) of the Code of
Conduct only includes a redundant reminder of what article 9(1) of the convention already
stipulates.
14.4.5 Evaluation
This section discussed the composition of the advisory commission. The relevant rules are to be
found in article 9(1) of the EU Arbitration Convention and paragraph 9.2(c) of the Code of
Conduct. Two questions are relevant for answering the second research sub-question, namely: (i)
should Member States’ representatives have a seat in the commission and (ii) are the current rules
regarding the composition of advisory commission sufficiently descriptive, and do they provide
for an effective and efficient functioning arbitration procedure. As to the first question, article 9(1)
stipulates that the advisory commission consists two representatives per Member State involved in
the case with the possibility to reduce this to one per Member State subject to an agreement
between the competent authorities involved. Several authors and former members of advisory
commissions reported that the inclusion of Member States’ representatives complicated and
delayed the resolution of a case, as they have difficulties in altering their positions and impede
open discussions. This has merit, as in principle arbitration entails a dispute settlement procedure
outside the influence of the disputing parties. So as a basic position, the Member States should not
be represented in the advisory commission under the convention, also because their representation
negatively affects the commission’s effective and efficient functioning. Their representation can
also be questioned in light of the fact that they hold – pursuant to article 12(1) of the convention –
the power to take a final decision after the commission has delivered its opinion. Nevertheless,
from a political perspective this representation was one of the prerequisites to have the EU
Arbitration Convention adopted at all. This political spectrum has not changed in the meantime.
Apart from that, including Member States’ representatives does not conflict with the principle of
legal justice, as the advisory commission is obliged, pursuant to article 11(1) of the convention, to
base its opinion on an objective standard, namely the tax principles of article 4 of the convention.
Given the political state of play, it is concluded that the focus should not be on whether Member
States’ representatives should be members of the advisory commission, but whether the current
composition of this commission is satisfactory to provide for an effective and efficient arbitration
procedure.
Under the current composition rules, the advisory commission consists of a chairman, an even
number of independent persons and four Member States’ representatives. The number of
independent persons is, pursuant to paragraph 9.2(c) of the Code of Conduct, normally set at two,
so the advisory commission generally consists of seven persons. It is concluded that the rules on
the commission’s composition are sufficiently descriptive and do not contain any ambiguities. For
that reason, article 9(1) of the convention and paragraph 9.2(c) of the Code of Conduct, jointly
considered, adhere to the principle of clarity and simplicity. The remaining question is whether
this composition contributes to an arbitration procedure that adheres to the principles of efficiency
and effectiveness. It is concluded that by appointing independent persons in the advisory
commission it has become possible to break the deadlock created between the disputing
competent authorities during the mutual agreement procedure. In other words, the independent
persons and the independent chairman provide the majority vote in delivering an opinion. These
independent persons thereby add competence, knowledge and independence to the advisory
commission. Since the total of independent persons and the chairman is uneven, a tied vote within
the advisory commission is always avoided. However, the current composition of the advisory
commission does not contribute to an efficient and effective functioning of the advisory
commission, as seven persons is a too large number for an advisory commission so as to be able to
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operate efficient and effectively. Hence the fewer members aboard the less cumbersome it
becomes to agree on a solution. Conclusively, the current composition of the advisory commission
does not adhere to the principles of effectiveness and efficiency.
14.5 Secretarial assistance
14.5.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision as regards secretarial assistance for
the advisory commission.
14.5.2 Work conducted by the EU JTPF
The EU JTPF discussed whether the advisory commission should be assisted by a secretariat. The
trigger for this discussion was the Electrolux case, in which France and Italy decided to provide
for such a secretariat. 1840 After deliberations, the EU JTPF also agreed that the advisory
commission should as a rule be assisted by a secretariat. With respect to which persons or
institution should be appointed as the commission’s secretariat, the representative of the United
Kingdom stressed that it was important to agree this in advance, because if this person were a
government official, there would be a risk that this person would remain responsible to his or her
government. In order to secure the secretariat’s independence towards the Member State that
established it, France and Italy agreed in the Electrolux case that the secretariat had to function
solely under the supervision of the chairman of the advisory commission.1841 The representative of
the United Kingdom suggested including a similar rule in the Code of Conduct.1842 The forum
adopted this suggestion. The rules relating to the secretarial assistance are included in paragraph
9.2(d) Code of Conduct and are further discussed in section 14.5.3.
During the EU JTPF’s 2011-2015 working period, some Member States’ representatives
suggested that for purposes of improving the functioning of the arbitration procedure the
establishment of a permanent secretariat might be useful.1843 This issue was, however, not further
discussed.
14.5.3 Provision of the Code of Conduct
As regards secretarial assistance, paragraph 9.2(d) of the Code of Conduct stipulates that:
‘The advisory commission will be assisted by a secretariat for which the facilities will be provided
by the Member State that initiated the establishment of the advisory commission unless otherwise
agreed by the Member States concerned. For reasons of independence, the secretariat will
function under the supervision of the chairman of the advisory commission’. [Emphasis added]

14.5.4 Analysis
It is submitted that the inclusion of a provision on secretarial assistance in the Code of Conduct is
an improvement to the arbitration procedure.1844 Such assistance may speed up proceedings and
may also contribute to a more streamlined and efficient arbitration procedure.1845 Further, the
content of paragraph 9.2(d) of the Code of Conduct is considered sufficiently descriptive as
regards which Member State is obliged to provide for secretarial assistance. This rule aligns with
the rule laid down in paragraph 9.2(a) of the Code of Conduct as regards which Member State is
obliged to establish the advisory commission, and follows from the Electrolux case, in which
France and Italy agreed that the state that imposed the profit adjustment should arrange the
secretarial assistance. Paragraph 9.2(d), however, allows the Member States involved to agree

1840

Doc. JTPF/007/2003/EN, par. 16.
Ibid.
Doc. JTPF/012/2003EN, par. 18.
1843
Doc. JTPF/002/2013/EN, par. B.4.
1844
The issue of a central secretariat is not further discussed here, but will be discussed in chapter 18, as it also aligns with the EU
Arbitration Convention’s governance.
1845
Also former members of advisory commissions reported that the secretarial assistance provided was very efficient and showed a
high level of proactivity. Doc. JTPF/010/2013/EN, Annex – respondent 1 under panel procedure and respondent 3.
1841
1842
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otherwise.1846 Whatever the reason may be for this, it can be questioned why it was necessary to
add this possibility to derogate from standard practice to paragraph 9.2(d), as the standard rule
used in that paragraph already provides for a clear, workable and efficient solution. It is submitted
that it is not necessary to deviate from this standard rule, other than in exceptional cases. But still,
this could then be agreed upon by Member States on a case-by-case basis and should not be
included as a rule of thumb in the Code of Conduct.
Paragraph 7.2(d) of the Code of Conduct stipulates the secretariat will only function under the
supervision of the advisory commission’s chairman. It is submitted that this is a valuable
provision so as to ensure the secretariat’s independence towards the Member State that provided
for the secretarial assistance. If, however, paragraph 9.2(d) of the Code of Conduct is read
literally, it may be argued that it does not stipulate that the secretariat will function fully
independently and only report to the advisory commission’s chairman. It is submitted that this
clearly is the aim and tenor of paragraph 9.2(d), since the secretariat is bound by the same secrecy
provisions as the advisory commission’s members (see section 14.7).1847 At first sight, there thus
appears no criticism of the rule laid down in paragraph 9.2(d) of the Code of Conduct. However,
as a point of criticism, paragraph 9.2(d) does not include a deadline within which the secretariat
should be established and also there is no deadline within which Member States may agree on an
alternative in respect of secretarial assistance. It appears logical that the advisory commission’s
secretariat should be established at the moment the advisory commission is established, but this
has not been properly reflected in the Code of Conduct.
14.5.5 Evaluation
This section examined paragraph 9.2(d) of the Code of Conduct, pursuant to which the Member
State that initiated the establishment of the advisory commission has to provide for secretarial
assistance. It is concluded that providing for secretarial assistance contributes to a more
streamlined and efficient functioning of the advisory commission and of the arbitration procedure.
Nevertheless, for the following reasons paragraph 9.2(d) does not adhere to the principles of
clarity and simplicity, efficiency and effectiveness:
•

•

Member States are at liberty to agree on deviating rules in respect of secretarial assistance.
Although this aims to encourage agreement on who should provide this assistance, the
ambiguous drafting of paragraph 9.2(d) may be interpreted as allowing Member States to
agree on an alternative for secretarial assistance. Allowing agreement on different rules is
unnecessary, as the standard rule of paragraph 9.2(d) already provides for a clear and efficient
solution; and
There is no deadline within which the secretariat should be established. It appears logical that
it should be established at the same moment as the advisory commission is established, but
this has not been properly reflected in the Code of Conduct.

Apart from these points of criticism, it is concluded that the functioning of the secretariat under
the supervision of the advisory commission’s chairman, and the fact that the secretariat is bound
by the same secrecy provision as the members of the advisory commission provides a sufficient
guarantee that the secretariat can act independently from the Member State that provided the
secretarial facilities. However, as the content of paragraph 9.2(d) of the Code of Conduct remains
ambiguous as to whether the secretariat will actually function fully independently and solely
report to the advisory commission’s chairman, the provision does not fully adhere to the principles
of clarity and simplicity and legal certainty.

1846
This could for instance involve a joint facilitation of the advisory commission’s secretariat, although it could be imagined that for a
case between Ireland and Greece a joint facility of the advisory commission’s secretariat would not the most practical solution. A joint
facilitation also brings practical difficulties and does not appear to be a very efficient and workable solution.
1847
See also France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 150 and Germany’s regulation (IV B6-B1300340/06) of July 13, 2006, par. 13.3.2.
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14.6 Selection and appointment of members
14.6.1 Member States’ representatives
14.6.1.1 Provision of the EU Arbitration Convention
Article 9(1) of the convention governs the appointment of Member States’ representatives. It
provides that:
‘The advisory commission referred to in Article 7 (1) shall consist of (…) two representatives of
each competent authority concerned; this number may be reduced to one by agreement between
the competent authorities (…)’. [Emphasis added]

14.6.1.2 Work conducted by the EU JTPF
The EU JTPF only briefly discussed who could be appointed as Member States’
representatives. 1848 The forum noted that the following persons might be appointed as their
representatives:
a) Persons working in the Member State’s tax assessment, tax audit or tax policy department; or
b) Persons working in the Member States’ competent authorities departments (possibly also the
persons who were involved in the case during the mutual agreement procedure).

The EU JTPF did not further discuss this subject and also not which requirements persons must
meet for being appointed as Member States’ representatives.
14.6.1.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
14.6.1.4 Analysis
Article 9(1) of the EU Arbitration Convention neither prescribes nor indicates which persons may
act as Member States’ representatives, nor does it require that these representatives possess certain
qualifications (e.g. transfer pricing knowledge and experience) so as to be eligible to act as a
member of the advisory commission.1849 In other words, the appointment of Member States’
representatives is thus fully left to the discretion of the Member States involved. Theoretically,
persons of the tax/audit department that were involved in the previous stages of the case could
also be appointed as Member States’ representatives (e.g. the tax inspector who imposed the profit
adjustment). It is submitted that this does not contribute to an independent functioning
commission, as those persons would then de facto discuss and defend their own positions. The
question is whether it is actually necessary to exclude certain persons, or to require that Member
States’ representatives possess certain qualifications and/or a sufficient level of independence. The
Informal Working Group discussed in 1991-1992 as to whether Member States’ representatives
should, like the independent persons, possess certain competencies in order to be eligible to act as
a member of the advisory commission. It was subsequently discussed whether persons who were
already involved in a previous phase of the convention (e.g. the mutual agreement procedure)
should be allowed to be Member States’ representatives, or whether those persons should a priori
be excluded.1850 The Informal Working Group, however, did not agree on a common rule on this
matter, nor did it develop criteria to be met by Member States’ representatives.
It is submitted that at first sight it appears unnecessary to draw up criteria for the selection and
appointment of Member States’ representatives. The reasons are twofold:
•

1848
1849
1850

By adding independent persons and an independent chairman to the advisory commission, the
balance, as was noted above, is shifted in their favor for adopting a majority vote. In other
words, the biased position of Member States’ representatives does not necessarily and
decisively affect the independent character of the advisory commission; and

Doc. JTPF/007/2003/EN, par. 23.
See also van der Lande 1997, par. 9.1.2.
Note of the Netherlands Ministry of Finance of September 12, 1991, par. 1.
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•

The advantage of allowing persons who were previously involved in the case is that they are
already aware of all ins and outs of the specific case under review. 1851 They also have
experience in the transfer pricing area, which may help to facilitate, expedite and speed-up the
arbitration procedure. Further, by allowing them to act as Member States’ representatives, it is
possible to build up experience within a competent authority, which may also contribute to an
efficient functioning arbitration procedure.

Although these arguments may have merit, it is nevertheless submitted that the arguments for not
using any criteria for Member States’ representatives are not entirely convincing. It is true that in
the current state of play, the advisory commission’s composition provides for a sufficiently
independent character. Nevertheless, the exclusion of certain persons would contribute to an even
more independent character of the advisory commission. This especially applies to persons
working in the Member States’ tax assessment or audit department, who were previously involved
in the case and thus have a biased view towards it. For example, if a tax inspector who imposed
the profit adjustment would be allowed to act as a member of the advisory commission, it is
almost certain that he would be unwilling to alter its view on the case.1852 This in any case does
not facilitate, expedite and speed-up the arbitration procedure. Although it is not possible to
exclude this biased view entirely – if only for the sake of collegiality among government officials
– it should be possible to avoid it as much as possible. It is disappointing that the EU JTPF did not
pay more attention to this subject, if only for the purpose of providing more clarity.
14.6.1.5 Evaluation
This section discussed the process of selecting and appointing Member States’ representatives.
Neither the EU Arbitration Convention nor the Code of Conduct prescribes or indicates which
persons may act or are excluded from acting as these representatives. Further, it is also not
specified how they should be appointed and whether they should possess certain qualifications,
and if so what ones, in order to be eligible to act as a member of the advisory commission. Most
importantly, there are also no rules that ensure that these representatives act neutrally in the
specific case under review. As in the current state of play it is at each Member State’s discretion
who to appoint as its representative. Persons previously involved in the case (in the audit phase or
during the mutual agreement procedure) may also be appointed as a Member State’s
representative. Although this may have positive effects (e.g. knowledge of the case under review
and the possibility of building up experience within a competent authority), it is concluded that
persons working in the tax assessment and/or audit department or in the competent authority who
were previously involved in the case, are likely to have a biased opinion on the case. This biased
view should, from the perspective of legal justice, be avoided as much as is possible, as it does not
contribute to an independent, efficient and effective functioning of the advisory commission.
Hence a biased view inhibits discussions in the commission and may act deterrent to deliver an
opinion. The absence of criteria for Member States’ representatives does not promote a
transparent process, it negatively affects the arbitration procedure’s effective and efficient
functioning, it may not promote a fair and equal process, and it also creates uncertainties, as
Member States may use different criteria for appointment, and taxpayers have less certainty that
their case will be dealt with on objective grounds. For these reasons, the EU Arbitration
Convention does not adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, effectiveness, legal justice, legal equality and legal certainty.
14.6.2 Independent persons
14.6.2.1 Provision of the EU Arbitration Convention
The rules for appointing independent persons are set out in article 9(1-4) of the convention. These
paragraphs read as follows:1853
1851

See also Van Herksen & Fraser 2009, p. 152 in respect of the OECD Model Convention.
Former members of advisory commission indeed reported that Member States’ representatives were reluctant to alter their initial
views. Doc. JTPF/010/2013/EN, Annex – respondent 1 under panel procedure and respondent 2. See further doc. JTPF/004/2014/EN,
par. 24.
1853
These provisions have their origin in articles 4(2) and (3) of the proposed Arbitration Directive, and are in substance similar to
those provisions. The provisions of the proposed Arbitration Directive were copied with a few modifications into articles 7(2) and (3)
1852
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‘1. The advisory commission referred to in Article 7 (1) shall consist of (…) an even number of
independent persons of standing to be appointed by mutual agreement from the list of persons
referred to in paragraph 4 or, in the absence of agreement, by the drawing of lots by the
competent authorities concerned.
3. Where lots are drawn, each of the competent authorities may object to the appointment of any
particular independent person of standing in any circumstance agreed in advance between the
competent authorities concerned or in one of the following situations:
- Where that person belongs to or is working on behalf of one of the tax administrations
concerned,
- Where that person has, or has had, a large holding in or is or has been an employee of or
adviser to one or each of the associated enterprises,
- Where that person does not offer a sufficient guarantee of objectivity for the settlement of the
case or cases to be decided.
4. The list of independent persons of standing shall consist of all the independent persons
nominated by the Contracting States. For this purpose each Contracting State shall nominate
five persons and shall inform the Secretary-General of the Council of the European Communities
thereof. Such persons must be nationals of a Contracting State and resident within the territory
to which this Convention applies. They must be competent and independent. The Contracting
States may make alterations to the list referred to in the first subparagraph; they shall inform the
Secretary-General of the Council of the European Communities thereof without delay’. [Emphasis
added]

14.6.2.2 Work conducted by the EU JTPF
14.6.2.2.1 Permanency and publication of the list of nominated persons
As regards the permanency of the list of nominated eligible independent persons, the EU JTPF
examined whether a person should only be nominated for a limited period. A period of five years
was suggested, and a nominated person could then be re-nominated for a subsequent five-year
period.1854 The EU JTPF eventually did not agree on a limited period of nomination, but instead
agreed that Member States should review their list of independent persons at regular intervals and
at least each five years. This to examine whether the nominated persons are still available to act as
a member of an advisory commission.1855 Further, the EU JTPF also discussed whether additional
rules were necessary, so as to provide for an up-to-date list of independent persons. In relation
hereto, the forum’s secretariat suggested that the Council’s Secretary-General should – in order to
avoid an incomplete or outdated list – annually request Member States to confirm whether their
list of independent persons is still up to date.1856 The forum adopted this suggestion, which is
reflected in paragraph 9.1(d) of the Code of Conduct. This provision is discussed in section
14.6.2.3 below. As regards the publication of the list of nominated persons, the EU JTPF agreed
that the aggregate list of all Member States will be published on the Council’s website.1857 This
agreement is incorporated in paragraph 9.1(e) of the Code of Conduct and is also further discussed
in section 14.6.2.3 below.
14.6.2.2.2 Interpretation of the criteria to be met by the nominated persons
Pursuant to article 9(4) of the EU Arbitration Convention, a nominee must meet three criteria to
become eligible to act as a member of an advisory commission, namely be: (i) a national and a
resident of a Member State, (ii) competent and (iii) independent. In respect of a nominee’s
nationality, the EU JTPF discussed whether a nominated person should per se be a national of the
of the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council Note R/856/78 (FIN 213) of April 13, 1978.
These modifications are that: (i) independent persons must be appointed from the list of nominated independent persons and (ii) the
additional criteria for refusing an appointed independent person in case it belongs to one of the tax administrations concerned or is
working on the account of these administrations. These modifications were adopted in articles 9(1) and (3) of the EU Arbitration
Convention.
1854
Doc. JTPF/012/2005/EN, par. 5.
1855
Summary record of the thirteenth meeting of the EU Joint Transfer Pricing Forum (JTPT/022/REV1/2005/EN), December 20,
2005, par. 4.
1856
Commission Staff Working Document doc. SEC (2009) 1169 final, par. 62.
1857
See:
http://www.consilium.europa.eu/policies/agreements/search-the-agreementsdatabase.aspx?command=details&id=&lang=en&aid=1990093&doclang=EN.
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nominating state or whether it would be sufficient that the nominee is a national of a Member
State.1858 The forum eventually agreed that an independent person should not per se be a national
of those Member States involved in the case at hand (a national of the nominating Member State),
but that it is already sufficient that this person is a resident within the territory to which the EU
Arbitration Convention applies.1859 This agreement is reflected in paragraph 9.1(f) of the Code of
Conduct and is further discussed in section 14.6.2.3 below.
With respect to the competence and independence criteria, the Netherlands representative within
the EU JTPF initiated a discussion on the interpretation of these criteria, pointing out that the
current self-assessment system by Member States runs the risk of differing interpretation of those
criteria. This could result in an objection to the appointment of a person as an independent
member of an advisory commission and subsequently bears the risk a delay in establishing the
commission.1860 Moreover, he argued, if the Member States failed to agree on the appointment of
independent persons, the only possible fallback is the drawing of lots, which could be very timeconsuming and might even stall the process indefinitely. As a solution, this representative
suggested that Member States should agree, prior to the establishment of the advisory
commission, on a common definition of the terms ‘competent’ and ‘independent’ in article 9(4) of
the convention. Following the issue raised by the Netherlands representative, the EU JTPF
decided to study this subject in more detail, as is discussed below.
Competence criterion
In 2008, the EU JTPF analyzed the Member States’ current list of nominated persons in light of
the competence criterion.1861 This analysis led to the following outcome:
•
•
•
•

Several persons had no experience in the tax field; others had experience in the tax field, but
not specifically relating to transfer pricing;
Several persons had no practical experience and for these persons it was unclear to what their
initial experience related;
In a number of circumstances, the person’s experience in the tax field was several years ago
(e.g. retirement/no longer active in the field of international tax law); and
The knowledge of foreign languages was unknown for several nominated persons.1862

Based on this analysis, the EU JTPF concluded that in several Member States there was a lack of
focus on the specific skills of the nominees. This might lead to the situation in which some
persons might be unsuitable to act as member of an advisory commission. Business
representatives within the forum therefore suggested adopting a standard curriculum vitae for each
candidate person, which should at least include information on the person’s transfer pricing
experience.1863 The forum adopted this suggestion, which is included in paragraph 9.1(b) of the
Code of Conduct (see section 14.6.2.3). These business representatives additionally also suggested
introducing minimum standards to be met by each nominated person in order to be eligible to act
as an independent person in an advisory commission. The suggested minimum standards are: (a)
specific knowledge in transfer pricing and international experience and (b) knowledge of one or
more foreign languages (at least English/French/German).1864 In a reaction, the EU JTPF agreed
1858
The forum raised this issue because at that time the Netherlands nominated a person that does not hold the Netherlands’ nationality.
This person was Carolina Silberztein, who is a French resident. Ms. Silberztein is not a nominee of the Netherlands anymore. Doc.
JTPF/011/2007/EN, par. 10.
1859
See Commission Communication doc. COM (2009) 472 final, par. 27. See for a discussion in literature also Tropin 2009/9, p. 520
and Damsma 2010, p. 40. In 1995 already arrived at a similar conclusion. See Schelpe 1995, p. 75.
1860
Netherlands contribution on the question whether persons of standing to an advisory commission are independent
(JTPF/015/BACK/2007/EN), Brussels, September 18, 2007, p. 3-4. See for a discussion also Damsma 2010, p. 39.
1861
Business contribution on criteria for selecting independent persons of standing eligible to become a member of an advisory
commission (JTPF/007/BACK/2008/EN), February 6, 2008, para. 2-3.
1862
Business representatives within the EU JTPF mentioned that some nominated persons had no written or speaking knowledge of any
language other than their mother tongue.
1863
Doc. JTPF/018/2003/EN, para.42-43.
1864
With respect to the first standard, business representatives stressed that this knowledge and experience should inter alia include: (i)
publications (books or/and articles) on transfer pricing issues, (ii) practice and experience in transfer pricing, (iii) participation in the
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that it is desirable to add also non-lawyers and persons from the private sector to the list of
nominated independent persons.1865 But the forum did not discuss possible criteria to define a
person’s competence, but instead agreed to examine this at a later stage when more cases have
been referred to the arbitration procedure.1866
Independence criterion
With respect to the independence criterion, the EU JTPF also discussed how to assess a person’s
independence. Business representatives requested the forum’s secretariat to examine the
experiences of international organizations in charge of international dispute resolution with
declarations of independence and avoidance of conflicts of interests.1867 Those representatives
suggested adopting the following recommendation:
‘The EU JTPF recommends using a standard notice where the selected independent arbitrators
shall sign a declaration of acceptance and a statement of independence for the particular case’.1868

They stressed that such a declaration of acceptance and statement of independence could be a
useful tool to facilitate the procedure for setting up the advisory commission.1869 The EU JTPF
adopted this suggestion, which – although slightly amended – is reflected in paragraph 9.1(g) of
the Code of Conduct. The provision is discussed in section 14.6.2.3, and the agreed specimen
declaration is reproduced in Annex VIII.1870 By signing this declaration, nominated persons accept
their nomination and thereby declare their independence for the particular case. In relation hereto,
the EU JTPF stressed that this specimen declaration should not be considered as a standard and
mandatory document, but more as an example of best practice. Each assessment of whether a
person can be considered as independent and competent should be performed for each specific
case and on its own merits. Finally, the EU JTPF also discussed which persons could not be
considered independent for the purpose of serving as members of the advisory commission. It
agreed that persons from the business community and persons working in Member States’ tax
administrations could not act as independent persons. 1871 This agreement, however, is not
formalized in the Code of Conduct.
14.6.2.3 Provision of the Code of Conduct
The EU JTPF agreed on a number of recommendations as regards the selection and appointment
of independent persons. These recommendations are reflected in paragraphs 9.1 (a), (b) and (d)(g) of the Code of Conduct and stipulate:
‘(a) Member States commit themselves to inform without any further delay the Secretary-General
of the Council of the names of the five independent persons of standing, eligible to become a
member of the advisory commission as referred to in Article 7(1) of the Arbitration Convention
and inform, under the same conditions, of any alteration of the list.
(b) When transmitting the names of their independent persons of standing to the Secretary-General
of the Council, Member States will join a curriculum vitae of those persons, which should,
among other things, describe their legal, tax and especially transfer pricing experience.
(d) The Secretary General of the Council will address every year a request to Member States to
confirm the names of their independent persons of standing or give the names of their
replacements.’

work of the OECD/other international organizations on transfer pricing (e.g. a former member of the EU JTPF), or academic activity
relating to transfer pricing (e.g. a lecturer transfer pricing at a university).
1865
Doc. JTPF/007/2002/REV1/EN, para.19-20.
1866
Doc. JTPF/011/REV1/2008/EN, par. 2.1. See also Commission Staff Working Document doc. SEC (2009) 1169 final, para. 66-67.
1867
Doc. JTPF/007/BACK/2008/EN, p. 2.
1868
Discussion paper on draft JTPF recommendations related to the interpretation of some provisions of the Arbitration Convention
(JTPF/002/REV1/2008/EN), May 13, 2008, p. 6. This declaration was derived from the International Chamber of Commerce. See doc.
JTPF/011/REV1/2008/EN, par. 3.
1869
Doc. JTPF/011/REV1/2008/EN, par. 3. See also Commission Communication doc. COM (2009) 472 final, par. 27.
1870
This declaration was derived from the International Chamber of Commerce. See doc. JTPF/011/REV1/2008/EN, par. 3.
1871
Doc. JTPF/018/REV1/2008/EN, par. 4.1.

Amsterdam, June 2016

405

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

(e) The aggregate list of all independent persons of standing will be published on the Council's
website.
(f) Independent persons of standing do not have to be nationals of or resident in the nominating
State, but do have to be nationals of a Member State and resident within the territory to which
the Arbitration Convention applies.
(g) Competent authorities are recommended to draw up an agreed declaration of acceptance and
a statement of independence for the particular case, to be signed by the selected independent
persons of standing’. [Emphasis added]

14.6.2.4 Analysis
14.6.2.4.1 Procedure for appointing independent persons
14.6.2.4.1.1 Appointment by mutual agreement
Under the EU Arbitration Convention the procedure for selecting and appointing independent
persons is somewhat different from that in the proposed Arbitration Directive. Under the
convention independent persons are appointed by mutual agreement between the Member States
involved, from the pre-determined list of nominated persons. Although under the proposed
Arbitration Directive independent persons also had to be appointed by mutual agreement, Member
States were not obliged to appoint these persons from a pre-determined list, unless the Member
States choose to draw lots for appointing the independent persons. 1872 If the convention is
compared with the proposed Arbitration Directive it is clear that under the latter Member States
had more discretion as to whom to appoint as a an independent member of the advisory
commission. However, such discretion also ran the risk that Member States would appointed
involved persons who were not truly independent. This could negatively influence the outcome of
the arbitration procedure. It is therefore submitted that the rules in the convention are more
transparent and provide taxpayers with more guarantee that actually truly independent persons are
appointed as it also requires, unlike the proposed Arbitration Directive, that nominated persons be
both competent and independent.
Apart from the criteria for the appointment of independent persons, the parties involved in the
appointment process, and the list of independent person, the convention does not lay down any
rules on how the appointment process should be conducted other than that the persons are to be
appointed by mutual agreement on the basis of a pre-determined list of nominees. Although the
absence of rules allows the Member States flexibility to choose the procedure of appointment they
deem appropriate, the process is also non-transparent in that it is uncertain for taxpayers which
rules will be applied by the Member States. Furthermore, the Member States may have their own
wishes, which risks a non-uniform and streamlined appointment process of independent persons.
There is also a risk of delay in establishing the advisory commission if the Member States
involved fail to agree on which persons to appoint as independent persons (i.e. they fail to reach a
mutual agreement), as there is no supervising body that is competent to select and appoint
independent persons in the absence of mutual agreement. The dispute is solely between the
Member States involved, thus even though the taxpayer is a stakeholder, he is not a direct party to
the dispute and is not granted any rights in the appointment of independent persons.1873 This has
its origin in the proposed Arbitration Directive. Then Commissioner Goergen explained that
taxpayers were not granted a right of appointment, because it would give the arbitration
commission too judicial a character, which the Commission feared would not be (politically)
acceptable to the Member States. 1874 Hinnekens and Tillinghast also expressed their
disappointment that taxpayers have no say in the appointment of independent persons under the
1872
The Commission specifically chose not to mandatory select persons from such list, because certain specific and different
qualifications might be necessary for each case. See in this respect paragraph 19 of the Addendum to the proposed Arbitration
Directive. As mentioned in footnote 1852, this system was already abandoned under the 1978 Netherlands’ proposal for a multilateral
arbitration convention.
1873
Also Lindencrona & Mattson 1981, par. 17; De Roeck 1990, p. 125; Züger 2002, p. 347 and 2003, p. 29; and Perrou 2003, p. 286.
1874
Redaction Tax Planning International Forum 1978/4, p. 63. In its commentary on the proposed Arbitration Directive, the European
Parliament suggested that taxpayers be granted a right of objection to the appointment of independent persons. The Economic and
Social Committee added that taxpayers should be able to object on the same grounds as Member States are allowed to. The
Commission or Member States, however, did not follow these suggestions. See Resolution of the European Parliament (C 77/163/2425), par. 4 and Opinion Economic and Social Committee (C 78/18), par. 2.4.1.
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convention. 1875 The question is whether the mechanism used under the convention includes
sufficient procedural safeguards to ensure that the taxpayer’s position is also taken into account
and that there is a fair and objective process for appointing independent persons. It is submitted
that the inclusion of independent persons in the advisory commission, and their decisive vote in
delivering an opinion ensures that the commission is actually able to function independently from
the Member States. In other words, it ensures that the advisory commission can on objective
grounds establish the correct arm’s length price for the transactions under review. Although, as
discussed above, the non-inclusion of the taxpayer’s right of appointment was solely for political
reasons and not based on solid legal arguments, it is submitted that – as will be explained in
section 16.2 – the fact that taxpayers hold the right of adopting the agreed solution under the
convention means that it is not absolutely necessary to grant taxpayers the right of appointment
(or a right of objection to any appointment made).1876 Because taxpayers hold the right of adoption
of the outcome of the convention’s application, their rights are sufficiently safeguarded and in
essence there is a fair and objective process for appointing independent persons. It is true that not
granting taxpayers a right of objection to the appointment of independent persons runs the risk
that a Member State may appoint a person it considers independent but whom the taxpayer does
not. Although this may to some extent harm the taxpayer’s right to a neutral and independent
arbitration procedure, it is nonetheless submitted is not the absence of a right of objection that is
the problem, but the absence of any supervising authority to determine whether the nominated
persons are truly independent, and also the absence of guidance on how to interpret the
competence and independence criteria. Hence this follows from an error in the institutional design
of EU Arbitration Convention, rather than from the lack of safeguards of taxpayer’s rights.
14.6.2.4.1.2 Disagreement on appointing independent persons: drawing of lots
If the Member States involved fail to reach an agreement on which persons are to be appointed as
the advisory commission’s independent members, article 9(1) of the convention obliges the
Member States to draw lots. This process originates from the proposed Arbitration Directive and
subsequently from the 1978 Netherlands’ proposal for a multilateral arbitration convention. The
Commission introduced the system of drawing of lots into this proposal so as to avoid a deadlock
the moment no agreement could be reached between Member States on the appointment of
independent persons.1877 The convention, however, does not specify how the process of drawing
of lots has to be conducted. Any adoption of rules on this is thus subject to mutual agreement by
the Member States on a case-by-case basis. Apart from the absence of procedural rules, it is
submitted that the wording used in article 9(1) of the convention clarifies that when drawing of
lots, Member States are still obliged to select their nominees from the list of independent persons.
In other words, the system of drawing of lots is used to break the deadlock in the appointment
process, not to alter the system of selecting independent persons.
In order to avoid situations in which nominees – that were not acceptable to one of the Member
States involved in first instance – are appointed as independent members following the drawing of
lots, article 9(3) of the convention grants Member States the right to object to the outcome of a
draw. Under the proposed Arbitration Directive, the grounds for such objection were that the
person: 1878
•

Is/has been associated with one or both of the associated enterprises, or has been their
employee or adviser; or

1875

Hinnekens 1996/3, p. 306 and Douma & Wiegerink 2001, par. 2.8. In Hinnekens’ view, the convention clearly is more concerned
about the protection of the Member States’ interests than about the objectivity of the independent persons from a taxpayer’s
perspective.
1876
Contra, Perrou 2003, p. 286, who suggested allowing the taxpayer to object to the appointment of independent persons. See further
Djebali 2012, par. 6.3.3.3, who also argued that for purposes of securing the advisory commission’s independence, it is necessary that
taxpayers are granted the right to challenge the appointment of independent persons.
1877
See paragraphs 20-21 of the Addendum to the Arbitration Directive.
1878
Then Commissioner Goergen stated that these circumstances were included in the proposed Arbitration Directive so as to reduce
any lingering doubts. See Redaction Tax Planning International Forum 1978/4, p. 63.
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•

Does not offer a sufficient guarantee of objectivity for the settlement of the case or cases to be
decided.

In the 1978 Netherlands’ proposal for a multilateral arbitration convention a third ground was
introduced, namely that the person belongs to one of the tax administrations concerned or is
working on the account of these administrations. These three grounds were eventually, with some
textual modifications, adapted into article 9(3) of the convention with the modification of the
second ground, namely that a person has or has had a large holding in one or each of the
associated enterprises instead of that such person is or has been associated with one or both of the
associated enterprises, or has been their employee or adviser.1879
At first sight there may be some uncertainty as to whether article 9(3) confers a right of objection
for Member States or in effect a right of veto. It is submitted that it actually grants them a right of
veto. Article 4(2) of the proposed Arbitration Directive, which provided that:
‘Where lots are drawn, each of the tax authorities concerned may refuse to accept the appointment
of any particular independent person of standing (…)’. [Emphasis added]

By the inclusion of the term ‘refuse’ it is apparent that it is a right of veto and not a right of
objection. This term was, however, replaced in the convention by the term ‘objection’, and the
remainder of article 4(2) of the proposed Arbitration Directive was copied into article 9(3) of the
convention. It is unknown whether the drafters of the Member States purposely replaced the term
‘refuse’ with the term ‘objection’, but it appears likely that the replacement is to be considered a
slip of the pen rather than a well-thought replacement of terms.1880 From a practical perspective it
can be questioned what the purpose is of an objection. To whom should such objection be
submitted and what is the effect thereof? It is submitted that under the current drafting the right of
objection is rather meaningless, as an objection does not itself undo the appointment. Moreover,
pursuant to article 9(3) of the convention the Member States involved have to perform the
drawing of lots. Would the objection then have to be made to themselves? As this would make no
sense and moreover because it is highly unlikely that Member States would pursue the arbitration
procedure if persons were appointed whom they did not want, it is concluded that article 9(3)
actually confers a right of veto.
Article 9(3) includes three specific criteria pursuant to which Member States can veto the outcome
of a draw. As regards the first two criteria – belonging to/working on behalf of one of the tax
authorities involved or having a large holding in and/or being a former employee/adviser to one of
or each of the involved associated enterprises – it is submitted that it can objectively be
established whether a nominee meets these criteria, although it is opined that the original proposed
Arbitration Directive used better wording (being associated with one or both of the associated
enterprises v having a large holding in). These circumstances are therefore sufficiently descriptive
and transparent. This conclusion, however, does not apply to the third criterion, as it is defined
vaguely, is non-transparent, and is also subjective in nature. When can a nominated person not be
considered to offer ‘sufficient guarantee of objectivity’ and how and by whom should this then be
assessed? Since there is no guidance in the convention on how to interpret this criterion, it is
submitted that there is a risk of divergent interpretations among the Member States. This
constitutes a major drawback to the arbitration procedure’s effectiveness, as Member States can
easily exercise their veto to block a person’s appointment as an independent member of the
advisory commission when drawing lots.1881 In fact, if a Member State does not want the case to
be referred to the arbitration procedure, it can easily frustrate reaching a mutual agreement on the
appointment of independent persons and by doing so trigger the drawing of lots. The outcome of
the draw could then be made redundant, such by invoking the third criterion. Apart from this
1879
See article 7(2) of the 1978 Netherlands’ proposal for a multilateral arbitration convention in Council Note R/856/78 (FIN 213) of
April 13, 1978.
1880
The 1978 Netherlands’ proposal for a multilateral arbitration convention also mentioned the term ‘refuse’.
1881
Reuvers 1990/711, correctly argued that the third criterion leaves room for random reasoning. See also Hinnekens 1996/3, p. 306.
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rather vague third criterion, it is submitted that article 9(3) actually also includes a fourth criterion,
by which Member States are allowed to object to the appointment of an independent person when
drawing of lots. This fourth criterion is included in the first sentence of paragraph 3, which
stipulates that competent authorities may object to the appointment of an independent person in
any circumstances agreed in advance between the competent authorities concerned. It is
submitted that this fourth criterion also risks negatively affecting the arbitration procedure’s
effectiveness. Hence the agreed criteria may be drawn up in such way that the Member States
involved can easily use their veto, so the actual establishment of the advisory commission may be
made redundant. Further, because this has to be determined on a case-by-case basis, competent
authorities may agree on a variety of circumstances, which subsequently risks a non-uniform
application of the convention.
All in all, it is submitted that the right of veto provides Member States with several possibilities to
prevent the appointment of independent persons as the outcome of a drawing of lots. It may
therefore become very difficult to have independent persons appointed at all, also because the list
of independent persons consists of only five nominees per Member State. It could well be that the
full list is run down by invoking the veto, but not necessarily have so, as Member States are not
prohibited from appointing persons nominated by other Member States not involved in the case
under review.1882 Nevertheless, it appears very unlikely, if Member States cannot reach agreement
on appointing their own nominees, that they will agree to appoint persons they do not
(necessarily) know, nominated by other Member States. So the representative of the Netherlands
within the EU JPTF correctly observed that if Member States disagree on appointing the
nominated persons, it is unlikely that drawing of lots would ensure an outcome.1883 It is submitted
that the process of drawing of lots is surrounded with too many uncertainties to provide for a
satisfactory outcome, also because the convention does not include any procedural rules how to
perform the drawing of lots. Issues not addressed are inter alia: how, where and within what
timeframe lots have to be drawn, and who should judge whether the drawing of lots is done fairly.
As things currently stand, the rules relating on this are subject to mutual agreement by the
Member States involved on a case-by-case basis, which may lead to delays and non-uniform
criteria. To conclude, the drawing of lots – where the Member States cannot agree on the
appointments in the first place – constitutes an inappropriate measure to have nominees appointed
as independent persons, as it leads to a too arbitrary an outcome.1884 Hence the system of drawing
of lots is not a well-balanced measure to break the deadlock.
14.6.2.4.2 List of independent persons
14.6.2.4.2.1 Number of nominees and actual submission of the nominated persons
Pursuant to article 9(1) of the convention, independent persons have to be selected from a predetermined list of nominated persons. Using such a list has its origin in the proposed Arbitration
Directive, in which this rule was included so as to have the advisory commission established
quickly.1885 Lindencrona has correctly argued that a pre-determined list gives some stability to the
arbitration procedure.1886 It is submitted that a pre-determined list ensures that in theory an
advisory commission can be established more quickly, but also that the process is more
transparent, as each stakeholder in the case has the ability to know who is in the pool of possible
independent persons in an advisory commission. The relevant rules relating to this list of
independent persons are set out in article 9(4) of the convention.1887 Pursuant to this provision the
1882

This allowance can be deduced from the text of article 9(1) of the convention, which only mentions that the persons must be
appointed from the list of independent persons, not that Member States may only appoint their own nominees. See also Züger 2001,
par. 3.3.1.
1883
Doc. JTPF/015/BACK/2007/EN, p. 3.
1884
Vermeend, Kogels & Mees 2002, p. 344, argued that article 9(3) of the convention ensures the person’s independence. It can be
doubted whether this is correct, as the principal aim of this right of this veto right is to secure the Member States’ control over the
process and not per se to ensure a person’s independence.
1885
See Redaction Tax Planning International Forum 1978/4, p. 63.
1886
Lindencrona 1993, p. 6.
1887
Article 9(4) of the convention is almost an exact copy of article 4(3) of the proposed Arbitration Directive. There are, however, two
difference: (a) under the proposed Arbitration Directive Member States had to consult professional bodies before submitting a list of
their nominees and (ii) Member States had to inform the Commission instead of the Councils’ Secretariat-General of their nominees. It
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list of independent persons consists of all persons nominated by the Member States, with each
Member State is thereby obliged to nominate five persons eligible to act as an independent person
in an advisory commission and inform the Council’s Secretariat-General hereof.1888 Member
States are thereby at liberty to select their nominees and put them on their list. There is no
supervising body that governs this selection process.1889 Further, article 9(4) of the convention
obliges Member States to inform the Council’s Secretariat-General of their nominees. When they
submit their list of their nominees, paragraph 9.1(b) of the Code of Conduct subsequently obliges
Member States also to submit a curriculum vitae of their nominees, which should inter alia set out
the persons’ legal, tax and transfer pricing experience. It is submitted that this latter provision is
valuable, as it provides Member States with insight as to the nominees’ suitability for a specific
case, may contribute to a better-equipped advisory commission, and moreover may also speed-up
proceedings in appointing independent members. It is subsequently submitted that article 9(4) and
paragraph 9.1(b) are sufficiently descriptive as to the number of nominees and by which party
they should be selected, and as to what information needs to be mentioned in their curricula vitae.
In practice the submission of a complete list of nominated persons proved to be a difficult
exercise for Member States.1890 The EU JTPF also acknowledged that many Member States had
yet to deposit their list of nominees. Although under paragraph 9.1(a) of the Code of Conduct
Member State committed themselves to inform the Council’s Secretariat General of the names of
their five nominees without delay, this has had little effect, as still by June 2016 not all Member
States had deposited their (full) list of nominees with the Council’s Secretariat-General.1891 This
concerns:
• Croatia, Latvia and Lithuania did not submit any list at all, whereas Slovenia only nominated
four persons instead of the required five. Consequently, these Member States have not complied
with the obligations of article 9(4) of the convention and paragraph 9.1(a) of the Code of
Conduct, whereas they legally and politically committed themselves to do so;
• Luxembourg did not indicate for all its nominees whether they are eligible to act as the advisory
commission’s chairman. However, there is no obligation for Member States to make such
indication, as paragraph 7.1(c) of the Code of Conduct includes the term ‘may’ instead of ‘are
obliged’ or ‘shall’. Nevertheless, for transparency purposes it would have been more logical for
all Member States to indicate whether their nominees are eligible to act as a chairman;
• Belgium, Luxembourg and Sweden did not submit the curricula vitae for all their nominees. It
is submitted that this has adverse consequences in practice, because without a curriculum vitae
it may be difficult for Member States to assess whether the nominee is actually competent and
independent for the case concerned; and
• The list of independent persons is somewhat outdated, as it includes persons that have been
nominated in 1993 (Denmark), 1994 (Italy and Luxembourg) and 1995 (Belgium). It may
therefore well be that these persons are no longer eligible to act as an independent person, so it
may be difficult or even practically impossible to have the advisory commission established in a
case in which those Member States are involved. 1892 Further, one person on this list of
nominees has passed away!

It is submitted that the absence of a complete and/or not up-to-date list of nominated persons
was, however, not specified what the words ‘professional organization’ meant, and whether this organization held any decision-power
in relation to the nomination of the independent persons.
1888
The number of five nominees was also copied from article 4(3) of the proposed Arbitration Directive. Further, pursuant to article
4(3) of the proposed Arbitration Directive, as also pursuant to article 7(2) of the 1978 Netherlands’ proposal for a multilateral
arbitration convention stipulated that the list of nominees, as also any alterations thereto, should be communicated to other Member
States, not to the Council’s Secretariat-General.
1889
See also Van Herksen & Fraser 2009, p. 151.
1890
Already in 1996 Hinnekens reported that several Member States did not inform the Council’s Secretariat-General of their five
nominees, see Hinnekens 1996/3, p. 274.
1891
Tropin reported that the reason why the EU JTPF urged Member States to complete the list of independent persons was that the
convention was about to re-enter into force in 2004 and it was expected that there would be an increase in number of pending cases
under the convention and also an increase in the number of arbitration procedures. See Tropin 2005/14, p. 538. An aggregate list of all
independent persons of standing is published on: http://www.consilium.europa.eu/ueDocs/cms_Data/docs/accords/tables/1990093.pdf.
1892
See also De Hert 2005, p. 52; Tropin 2005/14, p. 538 and 2006/7, p. 212-213.
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harms the arbitration procedure’s effectiveness, as it may not be possible to appoint independent
members in certain cases. There is thus a risk that an advisory commission cannot effectively be
established, because there are no persons eligible at all, or because that the nominated persons are
no longer eligible to act as an independent member due to the list being outdated. Although it is
true that only a few Member States are not compliant, it is submitted that the risk of delay in
appointing independent persons is nevertheless apparent. Hence the experience of France and
Italy in the Electrolux case actually shows that the main reason of delay in the advisory
commission’s establishment was an incomplete and not up-to-date list of independent persons.1893
14.6.2.4.2.2 Permanency of the list and alterations thereto
The EU Arbitration Convention does not stipulate whether independent persons are nominated for
a certain period or for a single arbitration procedure. It is submitted that due to the wording used
in article 9(4) of the convention, the list of independent persons is of a permanent nature and is not
altered for each arbitration procedure.1894 Further, the nominated persons remain on the list of
independent person until the moment they resign or are replaced. As discussed in section
14.6.3.2.2, the EU JTPF examined whether a person should be nominated to the list of
independent person for a limited term. A term of five years was suggested, with nominees being
eligible for re-nomination for a subsequent five-year term. The EU JTPF did eventually not agree
on a limited period of nomination, but instead agreed that Member States should review their list
of independent persons at regular intervals to examine whether the nominated independent
persons are still available to act as a member of the advisory commission. This agreement is
reflected in paragraph 9.1(d) of the Code of Conduct, which stipulates that the Council’s
Secretary-General will annually request Member States to confirm their nominees or, if these are
replaced, the names of their replacements.1895 Paragraph 9.1(d), however, does not require that
Member States regularly examine whether their nominees are still available to act as a member of
the advisory commission, as they are solely obliged to report that their nominees are still the
nominees on the list of independent persons. It is therefore submitted that the rule laid down in
paragraph 9.1(d) does not provide an effective rule, as it may be that these nominees are no longer
eligible to act as an independent person. To put it differently, the Code of Conduct would have
provided a clearer and more workable solution if it had incorporated the EU JTPF’s agreement in
full, by which Member States had to regularly request their nominees to confirm their eligibility,
and subsequently report the outcome to the Council’s Secretary-General. Such a rule would even
be more workable if independent persons were only nominated for a limited term, possibly with
the option of a re-nomination on expiry of that term.
As to the alteration of the list of nominees, each Member State is allowed, pursuant to the last
sentence of article 9(4) of the convention, to make alterations to the list of their nominees. In case
of an alteration a Member State is obliged to inform the Council’s Secretary-General thereof
without delay. It is submitted that the compliance with this information obligation is in principle a
prerequisite for a legally valid alteration. However, this obligation has little effect in terms of legal
enforcement, moreover because in practice Member States would not appoint persons as
independent members if they were no longer included on the list of nominated independent
persons.1896 Member States are effectively not prohibited to alter their list of nominees even if they
did not inform the Council’ Secretary-General timely or at all.

1893

See also Van Stappen 2003/9, p. 27 and Van Honsté & Bostyn 2004, p. 2.
The origin of this rule can be found in paragraph 18 of the Addendum to the proposed Arbitration Directive, which stipulated that
because each case has its own special features, the qualification required for independent persons is different for each case. For that
reason, the Commission felt that the pool of independent persons should not be altered at regular intervals. It is submitted that this
policy has not been changed under the EU Arbitration Convention.
1895
In November 2005, the aggregated list of independent persons was updated for the first time. Further updates have been made since
then. So far the Council’s Secretary-General has issued its request to the Member States each year, except for 2014, by which it
fulfilled the obligation laid down in paragraph 9.1(d) of the Code of Conduct. For the most recent overview see
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/accords/tables/1990093.pdf.
1896
See also Reuvers 1990/711.
1894
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14.6.2.4.2.3 Publication of the list
The convention does not include a provision relating to the publication of the list of independent
persons or an obligation to communicate this list to all Member States.1897 In order to enable
stakeholders to know who has been nominated by the Member States, paragraph 9.1(e) of the
Code of Conduct stipulates that the aggregate list of all independent persons is to be published on
the Council’s website.1898 The Council publishes the updated list of nominated persons annually.
It is submitted that this provision provides for a transparent and sufficient descriptive rule to make
clear who is nominated by each Member State on the list of independent persons.
14.6.2.4.3 Criteria for independent persons
14.6.2.4.3.1 Nationality and residence criteria
Pursuant to article 9(4) of the convention a person nominated must be a national of a Member
State, and also a resident within the territory to which the convention applies.1899 It is submitted
that the inclusion of the nationality criterion is reasonable. In essence it is true that as long as
persons are competent and independent, it should be of no importance whether or not persons are
nationals of a Member State. Nevertheless, it is also unlikely that Member States will agree to
leave the solution of a case in the hands of non-EU nationals. For that reason it is reasonable and
understandable that only EU nationals are eligible to act as members of the advisory commission.
In that perspective, it is also submitted that paragraph 9.1(f) of the Code of Conduct provides for a
practical and workable solution: nominated persons do not have to be a national of or a resident
within one of the involved Member States in a specific case, but it is already sufficient if they are
a national of and resident within the territory to which the convention applies. In other words,
there is a sufficiently large pool of eligible persons available that can be nominated to the list of
independent persons.
14.6.2.4.3.2 Competence criterion
In 2008 the EU JTPF analyzed the then existing list of nominated persons to see whether the
nominees meet the competence criterion. This analysis showed that at that time several nominated
persons could not be considered competent for purposes of article 9(4) of the convention. It is
submitted that this problem arose because neither the convention nor the Code of Conduct further
fills in when persons can be considered competent to act as an independent member of an advisory
commission. In other words, it is currently up to each Member State to interpret the term
‘competent’ and on that basis select possible nominees and add them to the list of independent
persons. Needless to say, this does not contribute to a uniform interpretation of the term
‘competent’ and may lead to a variety of criteria being used by the Member States to determine a
person’s competence. More importantly, the absence of common guidance may also lead to
discussions amongst the competent authorities as to whether a selected person is actually
competent to act as a member of the advisory commission, which in turn delays the establishment
of the advisory commission.
The question is how to fill in the competence criterion. Hinnekens argued that transfer-pricing
cases within multinational enterprises require industry-specific knowledge and other transferpricing related expertise and experience. He concluded that the current number of five nominees
per Member State might be too low to provide a sufficient guarantee of competence in all
cases.1900 Further, Sass suggested that a certain number of the nominated persons and the chairman
should be lawyers.1901 It is submitted that Hinnekens’ argument is not per se correct, because the
1897
In comparison, article 4(3) of the proposed Arbitration Directive stipulated that the Commission was obliged to communicate this
list to each Member State. It is unclear why this rule was not copied into the EU Arbitration Convention.
1898
See: http://www.consilium.europa.eu/ueDocs/cms_Data/docs/accords/tables/1990093.pdf
1899
The origin of the nationality criterion is to be found in article 4(3) of the proposed Arbitration Directive, which did not further
clarify why it was required that a nominated person should be a national of a Member State. Further, unlike under the convention, the
proposed Arbitration Directive did also not include the requirement that a nominee eligible to act as an independent person must be
resident within a territory to which the convention applies. Sass explained that this requirement was included in the convention so as to
determine which Member States’ sanction system will apply in case somebody breached the secrecy obligation. See Sass 1988, p. 113.
The sanction mechanism is discussed in section 14.8.
1900
Hinnekens 1996/3, p. 306. See also Confédération Fiscale Européenne 1996, p. 66.
1901
Sass 1988, p. 133. See also De Roeck 1990, p 125.
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number of nominees per Member State should first and foremost be sufficient to populate an
advisory commission. Apart from that, it is also impracticable to select persons on the basis of
their industry-specific knowledge, as there are too many industries to be covered. More
importantly, the advisory commission is not prohibited from calling on the help of third parties
who possess specific expertise and experience in certain industries. So expertise for certain
industries should not per se be a requirement for nomination. To state the obvious, it is important
that nominees possess knowledge of international taxation and transfer pricing. Economic
knowledge is not per se a requirement, but is of certainly desirable. It is submitted that it is more
important that the independent persons have legal knowledge so as to guide the arbitration
procedure properly. The task of the advisory commission is to deliver an opinion on the correct
application of the arm’s length principle for the specific case under review. Because the Member
States’ positions are known, the taxpayer’s position is known, and the economic studies relating to
the correct arm’s length pricing are also know, it is therefore not so much about economic
knowledge, but rather a matter of sufficient legal knowledge, skills and experience to guide the
process. With Sass it is submitted that lawyers can have an added value in the legal process of the
arbitration procedure. 1902 As to the competence criterion, therefore, it is important that the
nominated persons have legal knowledge, skills and expertise. Further, as it concerns transferpricing discussions, it is submitted that it is also important that nominees have knowledge and
experience in this field as well.1903 It is this mixture of criteria that should constitute the core of
the nominee’s competence, and it is surprising that neither the convention nor the Code of
Conduct specify any formal criteria. Paragraph 9.1(b) of the Code of Conduct only stipulates that
for all nominated persons a curriculum vitae should be submitted to the Council’s SecretariatGeneral that describes their legal, tax and transfer pricing experience. Suggestions made within
the EU JTPF to introduce minimum competence standards for independent persons were not
followed-up, on the rather spurious ground that first (more) experience with the arbitration
procedure should be gained. Providing a curriculum vitae for each nominee, as stipulated in
paragraph 9.1(b), is in essence a valuable provision, as it provides insight on the nominees’
suitability for a specific case, and thus may contribute to a better-equipped advisory commission
and also speed-up proceedings. Paragraph 9.1(b) is thereby also sufficiently descriptive as to what
information should be mentioned in the curriculum vitae. Nevertheless, it is disappointing that the
suggestion of introducing a minimum standard to fill in the competence criterion was not
followed-up by the EU JPTF. Such a standard could provide a more uniform application of the EU
Arbitration Convention and more importantly may reduce discussions on whether a person is
actually competent in cases to be dealt with in the future.
14.6.2.4.3.3 Independence criterion
Like the competence criterion, the EU Arbitration Convention and Code of Conduct also do not
further fill in the independence criterion. At the suggestion of the Netherlands’ representative
within the EU JTPF, paragraph 9.1(g) of the Code of Conduct recommends Member States to
draw up an agreed declaration of acceptance and a statement of independence for the case under
review, to be signed by the selected independent persons. It is submitted that in essence using such
a standard declaration is a good step forward, as part of the selection process is done upfront. This
also contributes to a more streamlined and efficient selection procedure. However, the draft
declaration agreed upon by the EU JTPF includes some ambiguities and also the status of the
declaration can be questioned. To begin with this latter point, the declaration is only a declaration
by the nominee. There is no provision for a declaration by a third supervising authority or by the
Member States involved that the person is considered independent for the case concerned. It may
therefore still be that Member States object to the selection of a nominee to act as a member of the
advisory commission, because in their view he or she cannot be considered to be independent; the

1902
Hinnekens eventually also arrived at this conclusion and stressed that the fact that many lawyers were selected as eligible persons
on the list was probably done for safeguarding the arbitration procedure from a legal perspective and the legal side of the transfer
pricing discussions, see Hinnekens 1996/3, p. 306.
1903
See also Züger 2001, par. 3.3.1.
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declaration itself has no practical value.1904 Furthermore, if the content of the draft declaration is
analyzed, it becomes apparent that it is not only a declaration of independence, but also a
declaration of acceptance. It is submitted that these are and should be different declarations, which
should be signed at different occasions. It is therefore curious that this draft declaration includes
both statements. In fact, there are three situations in which a nominated person has to make a
declaration. These are:
•

•

•

The moment a person is nominated on the list of independent persons: a declaration by the
nominated person that he or she is independent from the Member States involved, is eligible
to function as a member of the advisory commission, and accepts the nomination (declaration
of acceptance and independence);
The moment a person is selected for appointment as a member of the advisory commission: a
declaration by the selected person that he or she is truly independent in the case concerned
(declaration of independence); and
The moment a person is appointed as a member of the advisory commission: a declaration of
the appointed person that he or she accepts his appointment and will comply with the secrecy
obligation laid down in article 9(6) of the convention (declaration of acceptance and
compliance with the secrecy obligation).

It is submitted that as the draft declaration combines multiple declarations, this declaration de
facto has to be signed upon nomination and subsequently once again upon selection and
appointment as a member of an advisory commission. Needless to say, this does not provide for
an efficient system. In addition, the status of the draft declaration is also somewhat ambiguous, as
paragraph 9.1(g) of the Code of Conduct only recommends Member States to draw up an agreed
declaration. This is reinforced by the fact that according to the EU JTPF this declaration should
not be considered as a standard and mandatory document, but more as an example of best practice.
It is submitted that such non-committal usage of a declaration does not contribute to ensuring that
the stakeholders in the process have sufficient information as regards the nominee’s independent
status. As things currently stands, Member States may use the developed draft declaration, but are,
pursuant to paragraph 9.1(g), nevertheless at liberty to use their own declaration(s) and even not to
use any declaration at all. Theoretically, there could thus be 28 different declarations, which in
any case does not contribute to a uniform application of the convention. More importantly, it also
does not speed-up proceedings, as Member States may have different opinions as to whether the
declarations are sufficient clear and precise to consider a selected person as truly independent.
In sum, using a declaration by nominated independent persons is valuable, as it provides more
clarity as to whether a person is truly independent in general and for the specific case under
review. However, the current drafting of the declaration is ambiguous and using such a declaration
is by no means obligatory. This does not contribute to a streamlined and efficient selection process
of independent persons. Further, as the declaration itself does not further define how to interpret
the independence criterion of article 9(4) of the convention, proper guidance is still missing.
Consequently, Member States may still have divergent interpretations of the independence
criterion.
14.6.2.4.3.4 Current list of nominees
The previous sections pointed out that the EU Arbitration Convention and the Code of Conduct do
not properly fill in the competence and independence criterion. In order to be able to draw
conclusions as to whether the current system of selecting and appointing independent persons
functions satisfactory, it is also necessary to examine whether the persons nominated by Member
States (taking the snapshot in June 2016) are actually competent and independent. So far there is
no in-depth analysis of those included on the list of nominees, whether they offer a sufficient

1904
The Netherlands’ representative within the EU JTPF also stressed that the standard declaration form and its text does not entirely
solve their problems of independence, due to the fact that it is a statement by the eligible person him- or herself. See doc.
JTPF/011/REV1/2008/EN, par. 2.1.
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degree of independence, and whether they can be considered as truly competent.1905 The most
recent list (November 2015) includes 124 nominated persons. If this list is analyzed, it becomes
apparent that for 11 of them it cannot be identified what his/her current and past profession is/was.
In other words, it is difficult to identify their level of independence and their competence. This is
reinforced by the fact that the curricula vitae of the nominated persons are not made public, but
are only submitted to the Council’s Secretariat-General. Moreover, one person has passed away.
There remain 112 persons for whom the level of independence and competence can be tested.
These persons can be categorized as follows:1906
OECD official
Government official
Judiciary
Academic
Lawyer/tax advisor
Private sector (tax manager)
Total

1 nominee
3 nominees
7 nominees
26 nominees
63 nominees
12 nominees
112 nominees

There is clearly a variety of nominated persons. However, if the nominees per Member State are
analyzed, not all the Member States demonstrate such a variety. For example, the nominees of the
Cyprus, Czech Republic, Ireland, Malta, Romania and Spain are almost all lawyers/tax advisors.
Further, the nominees of Poland are all academics. Finally, the United Kingdom’s nominees are
almost all from the judiciary. Further, it is striking the majority of nominees is from the private
sector. Curiously, Austria, Estonia and Slovenia also nominated government officials, who in any
case cannot be considered to be independent; their nomination is in conflict with article 9(4) of the
convention.1907 Additionally, 15 persons are former governmental officials, mostly from the tax
department of their Ministries of Finance; their level of independence can also be questioned,
although the separation from the government may be that long that their independency is not in
question. Based on these observations, it is clear that as the convention and the Code of Conduct
do not provide sufficient guidance on which persons are to be included on the list of nominees, it
is currently up to each Member State to select its nominees on the basis of its own criteria.
Although some Member States do not provide for a wide range of competence (e.g. only tax
advisors/lawyers), in the current state of play this is not prohibited. The same, however, does not
apply to government officials, who are by nature not independent. Hence some of the nominees of
Austria, Estonia and Slovenia cannot be considered to be truly independent. However, some
words of caution are needed here. The analysis is based on information available on the internet,
so it might be that the time writing of this study (June 2016) these persons are no longer
governmental officials. As long as the Council’s Secretary-General does not publish the curricula
vitae of the nominated persons, a complete and accurate research of the nominees’ independence
cannot be made. Further, the fact that a nominee has previously been a government official should
not per se be an obstacle to nomination to the list of independent persons, as long as this person is
independent as regards the case under review. In other words, not involved in the case when the
person was still a civil servant. Whatever the merit of the above analysis may be, it in any case
shows that there is a lack of transparency and guidance on the interpretation of the criteria of
competence and independence, as well as a lack of supervision as to whether the nominated
persons meet these criteria.

1905
In the literature it was reported only in general terms that the list of nominees consists of judges of courts/the Supreme Court,
university teachers, scientists, tax professionals, managers of MNE, and former tax and audit officers. See inter alia Züger 2001, par.
3.3.1, 2002, p. 347 and 2003, p. 28-29; Nilausen 2003, p. 149; Helminen 2003, p. 189; Bassler 2003, p. 251; Perrou 2003, p. 287;
Pistone 2003, p. 333; and Steichen 2003, p. 378.
1906
Some nominated persons are both active in the academic sector as well as a lawyer/tax advisor. These are counted as tax advisors.
1907
This also conflicts with the view put forward by the EU JTPF that persons from Member States’ tax administration cannot function
as independent persons in the advisory commission. See doc. JTPF/018/REV1/2008/EN, par. 4.1.
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A last point of discussion is whether members of the private sector (e.g. lawyers, tax advisers, tax
managers from MNE’s) can be nominated at all as eligible independent persons.1908 In other
words, does the nature of their profession provide a sufficient degree of independence that they
will be able to act independently in an advisory commission? For all 112 analyzed nominees it is
submitted that their competence is beyond question, as they all have sufficient knowledge of
international tax law/transfer pricing. The EU JTPF agreed that it was desirable also to put nonlawyers and persons from the private sector on the list of independent persons of standing.1909 It is
submitted that the EU JTPF is correct, as article 9(4) of the convention does not prohibit adding
lawyers or persons from the private sector to the list of nominated persons. Their nominations
should also not per se conflict with the independence criterion: as long as they were not involved
in the case under review at a previous stage, there should be no doubt as regards their
independence. The fact that they come from the private sector should provide some counterweight
to the Member States’ representatives, who are by nature biased towards their respective
governments. In other words, adding persons from the private sector can hold the balance within
the advisory commission to enable – on objective grounds – the delivery of an opinion on the
correct arm’s length price for the transactions under review.
14.6.2.5 Evaluation
Articles 9(1) and 9(4) of the convention include rules for the selection and appointment of
independent persons. In this section the rules in articles 9(1) and 9(4), supplemented by paragraph
9.1 of the Code of Conduct, were analyzed in detail. The appropriate conclusions are drawn
below.
Process of appointment
Article 9(1) of the convention stipulates that independent persons are appointed by mutual
agreement between the competent authorities involved in the case, but does not include rules on
how the appointment process itself is to be performed. Although this leaves Member States with
flexibility to choose the process they deem appropriate, it also creates a non-transparent process,
runs the risk of delay, and does not contribute to a uniform and streamlined appointment process.
Although within the legal structure of the convention it is logical that the competent authorities
select and appoint independent persons, it is concluded that the appointment process chosen is
inefficient and ineffective. This part of article 9(1) therefore does not adhere to the principles of
clarity and simplicity, transparency, effectiveness, efficiency, legal equality and legal certainty.
Further, because there is no safeguard that only competent and independent persons are appointed,
the provision also does not adhere to the principle of legal justice.
Article 9(1) obliges Member States to draw lots if they cannot reach agreement on the
appointment of independent persons. Under this rule, the nominees still have to be selected from
the list of independent persons, but the Member States are granted, pursuant to article 9(3) of the
convention, a right of objection to the result of a draw if the selected person:
•
•
•

Belongs to or is working on behalf of one of the tax administrations concerned;
Has/has had a large holding in, or is/has been an employee/advisor to one/each of the
associated enterprises; and
Does not offer a sufficient guarantee of objectivity for the case(s) to be decided.

Article 9(3) also grants Member States the right to agree in advance on any additional criteria that
can serve as a justification to object to one of the selected persons. From a historical perspective it
is concluded that this right of objection comes down to a right of veto. Such a right of veto is
undesirable, as it is time consuming and also runs the risk that no independent persons might be
appointed in the end. Apart from that the EU Arbitration Convention also does not prescribe rules
1908
The Informal Working Group – at the initiative of the Netherlands – already in 1991-1992 discussed whether tax-consultants could
function as independent persons, as they are not a priori excluded. The Informal Working Group, however, did not reach an agreement
on this issue.
1909
Doc. JTPF/007/2002/REV1/EN, para. 19-20.
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as to how and within what timeframe the process of drawing of lots has to be conducted. This
from itself already causes delay and may also lead to a variation of rules. Additionally, the first
grounds of objection are superfluous, as anyone in these categories does not meet the
independence requirement. Further, the third possibility is subjective in nature, vaguely drafted
and runs the risk of random reasoning. This possibility, along with the possibility to agree on any
additional criteria, may widen the right of veto in such manner as to form a serious drawback to
the effectiveness of the arbitration procedure. In other words, the process of drawing of lots is
surrounded by too many uncertainties to provide a fair outcome; it is therefore an inappropriate
way of choosing nominees to be appointed as independent persons. Conclusively, article 9(3) does
not adhere to the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty.
List of independent persons
Independent persons must, pursuant to article 9(1) of the convention, be appointed from a predetermined list of nominated persons. Article 9(4) of the convention stipulates that each Member
State is obliged to nominate five persons. It is concluded that five nominees per Member State
creates a sufficiently large pool of eligible persons and the nomination rules adhere to the
principles of clarity and simplicity and effectiveness. Regarding the list of independent persons,
the following conclusions are drawn:
•

•

•

•

Permanency of the list and alterations: Member States are allowed, pursuant to article 9(4), to
alter their list of nominees, which should be communicated to the Council’s SecretaryGeneral accordingly. Article 9(4), however, does not specify the term of a person’s
nomination, so he or she remains nominated until replaced or reports himself/herself no longer
available. In order to keep an up-to-date list of nominees, paragraph 9.1(d) of the Code of
Conduct obliges the Council’s Secretariat-General to request Member States to (re)confirm
the names of their nominees annually. This rule, however, is ineffective, as it does not oblige
Member States to regularly examine whether their nominees are still available. Due to the
absence of rules as regards the term for nomination, there is no clear, transparent, effective
and efficient process of nominating independent persons. These provisions, taken together, do
not adhere to the principles of clarity and simplicity, transparency, effectiveness, efficiency
and legal certainty;
Actual submission of the list of nominees: not all Member States have complied with the
obligations of article 9(4) of the convention and paragraph 9.1(b) of the Code of Conduct.
First, Croatia, Latvia and Lithuania did not submit a list of nominees at all and Slovenia only
submitted an incomplete list. Second, Belgium, Denmark, Italy, Luxembourg have an
outdated list of nominees, which runs the risk that their nominees are no longer eligible.
Third, Belgium, Luxembourg and Sweden did not submit the curricula vitae for all of their
nominees. This may have adverse consequences in practice, as it may difficult for the persons
concerned to assess their degree of competence. It is concluded that the current list of
nominated persons is incomplete and not up-to-date, which might lead to delay in establishing
the advisory commission. Although the rules in article 9(4) / paragraph 9.1(b) are sufficiently
descriptive in that they adhere to the principles of clarity and simplicity, those rules do not
lead to an efficiently functioning procedure. Also taxpayers have no certainty as to whether
the current list of nominees is still valid. In short, there is no adherence to the principles of
efficiency and legal certainty;
Publication of the list: paragraph 9.1(e) of the Code of Conduct stipulates that the aggregate
list of nominees will be published on the Council’s website. It is concluded that this is a
sufficiently descriptive rule and allows each stakeholder to find out which persons have been
nominated. The provision therefore adheres to the principles of clarity and simplicity,
transparency, efficiency and legal certainty. As the Council actually publishes the full list of
nominees on an annual basis, there is also adherence to the principle of effectiveness; and
Current list of nominees: the current list of nominees was analyzed as to whether the
nominated persons meet the competence and independence criterion. Although all nominees
meet the competence criterion, not all can be considered independent. For 112 of the 124
nominees it can actually be assessed whether they meet this independence criterion. For
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example, Austria, Estonia and Slovenia nominated government officials, who cannot be
considered to be independent and whose nomination conflicts with the requirement of article
9(4) of the convention. As the Council’s Secretary-General did not publish the curricula vitae
of the nominated persons, an in-depth assessment of their independence cannot, however, be
made. The current situation therefore does not adhere to the principle of transparency. Further,
the actual nomination of governmental officials also conflicts with the principle of legal
justice.

The system of using a pre-determined list of nominees contributes to a more streamlined,
transparent and efficient functioning arbitration procedure. In theory it allows an advisory
commission to be established more quickly; it also provides a transparent process, as each
stakeholder in the case has the ability to know who has been nominated to act as independent
persons in an advisory commission. However, not all the Member States have complied with the
obligations of article 9(4) of the convention and of paragraph 9.1 of the Code of Conduct. As a
result there is an incomplete and not up-to-date list of nominees, and the list also includes
nominees who do not meet the independence criterion. Under the convention there is, however, no
sanction mechanism in place to remedy this practice and to provide for a complete and up-to-date
list of nominees. Conclusively, these rules, taken together, do not adhere to the principles of
clarity and simplicity, transparency, effectiveness, efficiency, legal justice and legal certainty.
Criteria for independent persons
Pursuant to article 9(4) of the convention, a person must meet the following three criteria to be
eligible to act as an independent person in an advisory commission: (i) be a national of an
Member State and a resident within the territory to which the convention applies, (ii) be
competent and (iii) be independent. This section analyzed these criteria in more detail. As regards
the first criterion, paragraph 9.1(f) Code of Conduct stipulates that a nominated person does not
have to be a national of the nominating Member State, but it is sufficient that this person is a
resident within the territory to which the convention applies. It is concluded that the content of
paragraph 9.1(f) is sufficiently descriptive and also provides for a workable solution. Further, its
content also provides more certainty and contributes to a more uniform application of the
convention. Conclusively, this provision adheres to the principles of clarity and simplicity,
effectiveness, efficiency, legal equality and legal certainty. With respect to the second and third
criteria, it is concluded that there are two moments at which the competent authorities have to
make an assessment as to whether a nominated person meets the competence and independence
criteria. These are: (i) the moment a person is added to the list of eligible persons and (ii) the
moment of selection of persons for appointment as a member of an advisory commission. As the
convention does not elaborate on these criteria, divergent opinions may arise between the Member
States on their interpretation, which may result in an objection to the appointment of a person and
delay in the advisory commission’s establishment. In this respect, the following conclusions are
drawn:
•

•

Competence criterion: paragraph 9.1(b) of the Code of Conduct stipulates that when Member
States submit their list of nominees to the Council’s Secretariat they should attached a
curriculum vitae of each nominated person. This provision is in essence valuable, as it gives
the Member States evidence of the nominees’ suitability for a specific case, may contribute to
a better-equipped advisory commission, and may also accelerate proceedings. The content of
paragraph 9.1(b) is also sufficiently descriptive as to the information to be included in the
curriculum vitae. Nevertheless, as there are still no specific requirements that fill in the
competence criterion, the current rules in article 9(4) of the convention and paragraph 9.1(b),
taken together, do not adhere to the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal equality and legal certainty; and
Independence criterion: the EU Arbitration Convention does not further elaborate on the
independence criterion either. This may lead to different interpretations of this criterion by
Member States and a delay in establishing the advisory commission. As a solution, paragraph
9.1(g) of the Code of Conduct recommends the Member States to draw up an agreed
declaration of acceptance and a statement of independence for the particular case. Such
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declaration and statement are to be signed by a nominated person before being appointed as a
member of the advisory commission. It is concluded that in essence using
declarations/statements contributes to a more streamlined and efficient selection procedure, as
part of the selection is done upfront; this also contributes to a more transparent process.
Nevertheless, as the declaration is solely a declaration by the nominee itself, it de facto has no
practical value. Thereby, the recommended declaration is a declaration of independence and a
declaration of acceptance. As these are different declarations, the process of signing
declarations is ineffective and inefficient. Further, whether these declarations will actually be
used is tentative, as paragraph 9.1(g) only recommends Member States to draw up a
declaration, not actually to make its use compulsory. In theory there could be 28 different
declarations. As the current design of the declaration is ambiguous and as its use is only
voluntary, paragraph 9.1(g) does not contribute to a streamlined and efficient process of
appointment. Conclusively, article 9(4) of the convention in conjunction with paragraph 9.1(g)
does not adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal equality and legal certainty.

In sum, the inclusion of criteria of competence and independence in the EU Arbitration
Convention provides taxpayers with protection in that that the advisory commission’s independent
members are truly competent and independent, and able to deliver an impartial opinion on the
case. However, as the convention and the Code of Conduct do not further specify how to interpret
and apply the terms ‘competent’ and ‘independent’, it is left to the discretion of the Member States
involved to assess whether a nominee meets these criteria. The current rules in the Code of
Conduct are insufficient to avoid disagreement on a nominee’s competence and independency and
therefore do not adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal equality and legal certainty.
14.6.3 Chairman
14.6.3.1 Provision of the EU Arbitration Convention
Article 9(5) of the convention sets out rules on the appointment of the advisory commission’s
chairman. This provision reads:
‘The representatives and independent persons of standing appointed in accordance with
paragraph 1 shall elect a Chairman from among those persons of standing on the list referred to
in paragraph 4, without prejudice to the right of each competent authority concerned to object to
the appointment of the person of standing thus chosen in one of the situations referred to in
paragraph 3’. [Emphasis added]

Further, the last sentence of article 9(5) stipulates the qualifications a nominee must possess to be
eligible to act as the advisory commission’s chairman. This sentence reads:
‘The Chairman must possess the qualifications required for appointment to the highest judicial
offices in his country or be a jurisconsult of recognized competence’. [Emphasis added]

14.6.3.2 Work conducted by the EU JTPF
The EU JTPF only briefly discussed the process for appointing the chairman and the qualifications
necessary, concentrating on whether Member States should, when submitting their list of
nominated independent persons and their curricula vitae, also indicate which persons fulfill the
requirements to be elected as the chairman. The EU JTPF eventually agreed that Member States
may indicate whether their nominees qualify to act as the chairman. This agreement is reflected in
paragraph 9.1(c) of the Code of Conduct and is further discussed below.
14.6.3.3 Provision of the Code of Conduct
Paragraph 9.1(c) of the Code of Conduct stipulates that:
‘Member States may also indicate on their list those independent persons of standing who fulfill
the requirements to be elected as Chairman’.

Amsterdam, June 2016

419

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

14.6.3.4 Analysis
14.6.3.4.1 Process of appointment
Under the convention Member States’ representatives and the independent persons are first
appointed as members of the advisory commission, and subsequently these persons together
appoint a chairman.1910 The chairman also has to be elected from the list of independent persons
established in article 9(4) of the convention (see section 14.6.2).1911 It is submitted that the
appointment process is somewhat ambiguous, as article 9(5) of the convention specifies how the
chairman should be appointed. Although it is likely that this is to be decided by a simple majority,
arriving at a majority vote may be difficult, as without the chairman the ‘incomplete’ advisory
commission consists of an even number of members. It may be that the chairman cannot be
appointed or only after substantial delays. Clearly, the current rule does not contribute to an
efficient appointment procedure. This is reinforced by the fact that – as will be discussed below –
the competent authorities hold a right of veto of the chairman chosen by the advisory commission.
The point of setting up a difficult process to have the advisory commission appoint the chairman
who can then be vetoed afterwards by the Member States involved is less than wholly apparent.
14.6.4.3.2 Disagreement on the appointment
Although the other members of the advisory commission appoint the chairman, article 9(5) of the
convention allows the Member States to object to such appointment, just as they can object to the
appointment of independent persons when drawing lots. The grounds for objection, effectively a
right of veto, are set out in article 9(3) of the convention (see section 14.6.2.4.1.2). It is submitted
that these grounds apply in general when appointing a chairman, as the convention does not
provide for drawing of lots in appointing the chairman. In other words, if Member States have
vetoed all nominated chairmen, the convention does not provide for a default mechanism. In that
situation it is unclear how to proceed. Züger has concluded that in this situation the arbitration
procedure will not be set up.1912 This indeed appears the likely consequence of the absence of
rules of procedure. Apart from that, the right of objection to the appointment of the advisory
commission’s chairman may in any event delay the process of establishing the advisory
commission and thus does not constitute an efficient and effective process.
14.6.4.3.3 Criteria for appointment
Article 9(5) of the convention stipulates that a nominated person must possess certain
competencies to qualify for the function of chairman, i.e. the qualifications required for an
appointment to the highest judicial offices in his state or being a jurisconsult of recognized
competence. It is submitted that article 9(5) does not sufficiently clarify when these competencies
are met. The criterion is derived from article 253 TFEU, and is that for appointment as judge of
the ECJ (although without the need to go before the panel by virtue of article 255 TFEU); thus a
nominee must either meet the criteria to be appointed as a judge of the supreme court (or supreme
administrative court) of his country or to be a ‘jurisconsult of recognized competence’. 1913
However, it is still not fully clear what is to be understood by the words ‘his country’: is this the
Member State in which the person is resident, the Member State of which he is a national, or the
Member State that nominated him or her (which need not be the Member State of which this
person is a national or a resident).1914 As article 9(5) does not explicitly refer to the country of
which the nominee holds the nationality, the words should be understood as referring to the
1910
See, in the same sense, Netherlands parliament document: Kamerstukken II, 1991-1992 – 22 691, no. 3, par. 5; France’s regulation
(BOI-INT-DG-20-30-30) of September 12, 2009, par. 120; Hafkenscheid & Hosman 1998, p. 122; Züger 2001, par. 3.3.1 and
Helminen 2012, par. 5.4.6.2. This process is different from that in the proposed Arbitration Directive and the 1978 Netherland’s
proposal for a multilateral arbitration convention. Pursuant to article 4(5) respectively article 7(5), the chairman was to be chosen
amongst the independent persons of the advisory commission, because, pursuant to article 4(1) respectively 7(1), the arbitration
commission would already be composed of an uneven number of independent persons. This is different under the EU Arbitration
Convention, pursuant to which the advisory commission consist of an even number of independent persons that only becomes uneven
after the chairman is elected. In other words, if under the proposed Arbitration Directive/1978 Netherlands’ proposal for a multilateral
arbitration convention a nominee were to be acceptable for the Member States involved to be appointed as an independent person, he
was de facto already accepted as being fit to act as the arbitration commission’s chairman.
1911
Also Züger 2001, par. 3.3.1.
1912
Ibid.
1913
Ibid and 2002, p. 347.
1914
Also Van Raad 1998, p. 9.
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Member State in which the nominee is resident or the Member State that nominated this person.
However, as there is no clear definition or clarification of this point, a definite conclusion cannot
be drawn and ambiguity remains. Apart from which Member State is meant, it is submitted that
the criteria for appointing a person to the highest judicial offices may vary amongst Member
States. Consequently, each Member State may maintain different criteria, which subsequently may
lead to disagreement between them as to whether a person is competent to act as a chairman of the
advisory commission. Such disagreement may delay the advisory commission’s establishment.1915
Further, the phrase ‘jurisconsult of recognized competence’ is also not defined in the convention
(nor is it defined in article 253 TFEU). As this criterion is subjective in nature, it may also trigger
discussions between Member States on whether a person is actually a jurisconsult of recognized
competence; although in practice it is understood as meaning professors of law. Here too such
discussions may delay the advisory commission’s establishment. A last issue is that article 9(5)
does not require that the chairman be a resident of one of the Member States involved in the case,
as long as he or she is a resident of a Member State and is included on the list of nominated
independent persons. It is submitted that this is sufficiently clarified in article 9(5).
14.6.3.5 Evaluation
Qualification for eligible chairmen
Article 9(5) of the convention sets out the qualifications that nominees must possess to be eligible
to act as the advisory commission’s chairman; they have been discussed above. It is concluded
that they are not sufficiently clearly defined in the convention, as Member States use their own
criteria for appointing persons to their highest judicial offices, and because the meaning of the
phrase ‘jurisconsult of recognized competence’ is unclear. This may lead to discussions among the
Member States on the interpretation of these qualifications and also runs the risk of causing delay.
Furthermore, article 9(5) uses the term ‘country’, but, as also discussed above, does not make it
clear what this term means, This may create discussions between the competent authorities on
whether a nominee is qualify to act as a commission chairman; it also runs the risk of a nonuniform application of the convention. It is therefore concluded that the convention does not
sufficiently define the eligibility qualifications of the advisory commission’s chairman. In this
respect, paragraph 9.1(c) of the Code of Conduct stipulates that Member States may indicate on
their list of nominees whether these persons fulfill the requirements to be elected as a chairman.
Although not all Member States complied herewith, it is concluded that this has no adverse
effects, as under the convention a chairman may also be appointed from the list of nominees of
those Member States that are not involved in the case concerned. There is thus a sufficient pool of
eligible arbitrators available. However, the indication of eligibility is only a consideration of the
Member States and nominees themselves. It is not objectively assessed whether these nominees
indeed meet the qualifications of article 9(5) EU Arbitration Convention. For judges of a Supreme
Court or senior academics it is clear that they meet one of the qualification requirements of article
9(5), but for other nominees it remains ambiguous. Based on the above, it is concluded that article
9(5) of the convention does not adhere to the principle of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality and legal certainty.
Appointment process
Pursuant to article 9(5) of the convention it is the Member States’ representatives and the
appointed independent persons who appoint a chairman from the list of independent persons. It is
concluded that these rules do not promote an efficient and effective functioning appointment
process, as there are no rules on how the chairman should be appointed. Although it is likely that
such appointment will be made by a simple majority, the difficulty is that as long as the chairman
is not appointed the ‘incomplete’ commission consist of an even number of members, so it may
not be possible to reach a majority vote. The convention fails to specify how to proceed in that
situation. Another complicating factor is that Member States hold a right of veto in respect of the
chairman chosen by the advisory commission. Such a right of veto negatively affect the efficiency

1915

See also Hinnekens 2010, p. 112.
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and effectiveness of the appointment process. On this aspect too, article 9(5) does not adhere to
the principles of clarity and simplicity, transparency, effectiveness and efficiency.
14.6.4 Alternates
14.6.4.1 Provision of the EU Arbitration Convention
Article 9(2) of the EU Arbitration Convention stipulates that for each appointed independent
person an alternate is to be appointed. This provision reads:
‘When the independent persons of standing are appointed an alternate shall be appointed for
each of them according to the rules for the appointment of the independent persons in case the
independent persons are prevented from carrying out their duties’. [Emphasis added]

14.6.4.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
14.6.4.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision on this subject.
14.6.4.4 Analysis
Pursuant to article 9(2) of the convention an alternate is to be appointed for each independent
person appointed. It is submitted that this includes an alternate for the advisory commission’s
chairman. Although this is not explicitly mentioned in article 9(2), it follows from the fact that the
chairman is also appointed from the list of independent persons. Alternates are appointed at the
same time as independent persons are appointed. Accordingly, the rules for appointing
independent persons, (discussed in section 14.6.2) also apply to the appointment of alternates.
Although in essence the rule included in article 9(2) is sufficiently descriptive, a few points of
criticism can be advanced. These are:
•

•

•

There may not be enough eligible persons available to function as an alternate. Generally the
advisory commission consists of two independent persons, one per Member State involved.
Each Member State has five nominees eligible. It may be that Member States raise serious
objections to the nominated persons, resulting in either no independent persons being
available, or no person being left to act as an alternate. Such a situation may also occur if
nominated persons turn down the request to be appointed as a member of the advisory
commission. Although Member States are, by virtue of articles 9(1) and (4) of the convention,
not obliged to appoint one of their own nominees, it is submitted that it is unlikely that they
will appoint nominees of Member States not involved in the case under review;
The alternates will replace an independent member of an advisory commission if such
member is prevented from carrying out his duties. The term ‘prevented’, however, has not
been defined in the convention. Does this mean when an appointed independent person is due
to personal reasons not able to carry out his duty as a member of the advisory commission, or
does it concern the situation in which it turns out that the appointed independent member
appears not independent to the case under review? As the EU Arbitration Convention does not
further define when a member is actually prevented from carrying out its duties, ambiguity
remains, which does not contribute to a smooth functioning of the arbitration procedure; and
It is unclear what role the alternate is expected to play. The advisory commission has to
deliver an opinion on the correct arm’s length price for the transactions under review within
six-months. If an alternate is called in to replace a member of the commission, whether this
six-month deadline can be met depends on whether the alternate has knowledge of the case. If
the alternate is not provided with the information relating to the case in advance, the advisory
commission will have to wait until the alternate is fully prepared to take part in its
proceedings. For efficiency purposes, it would be more logical to have the alternate function
as a silent member of the advisory commission. By doing so the alternate is at any time ready
to step in, and delays in the proceedings can be avoided. However, under the current rules of
the EU Arbitration Convention only appointed independent persons are paid for their work
performed (see section 14.9). In other words, an alternate will only be remunerated after being
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actually appointed as a member of the advisory commission. If an alternate does not receive
any remuneration until that moment, it is most unlikely that he or she will agree to act as a
silent member of the advisory commission. The sole possible solution hereto would be that
the alternate also receives remuneration for the work performed. However, Member States,
who are the cost-bearing parties of the procedure, will be reluctant to contribute additional
funds for remunerating an alternate only for the possibility that he or she may be called on to
replace an appointed independent person. Hence they would rather have a delay in the
proceedings than increased costs. Conclusively, in the current state of play an alternate is only
appointed when an independent person is actually prevented from carrying out his or her
function as a member of the advisory commission. It is submitted that this does not contribute
to an efficient procedure.

14.6.4.5 Evaluation
In this section the appointment of alternates was discussed. Article 9(2) of the convention
stipulates that for each appointed independent person an alternate has to be appointed, who takes
over the task in case an independent person is prevented to do so. It is concluded that the
appointment of alternates contributes to a more efficient functioning arbitration procedure, as the
procedure can continue if an independent person is unable to act as a commission member.
However, article 9(2) contains a few ambiguities and inadequacies. These are that:
•
•

•
•

•

It has not been specified whether also an alternate is to be appointed for the chairman;
There may not be sufficient eligible persons available to function as an alternate if Member
States raise objections to selected persons, nominees are no longer available or, turn down the
request to be appointed as member of an advisory commission;
The term ‘prevented’ is not defined, by which it remains ambiguous when an alternate is to
replace an independent person;
The role of the alternate is not specified, by which it is uncertain whether the alternate already
becomes actively involved in the proceedings of the advisory commission as from the
moment of its appointment or as from the moment he replaces an independent person. If the
latter is the correct interpretation of article 9(2), there is a risk of delay in the arbitration
procedure, because the proceedings cannot continue until the alternate is fully prepared to take
part in these proceedings; and
It has not been specified how and for what activities the alternate is remunerated (only from
the moment the alternate is actually appointed as a member of the advisory commission is
there at present provision for remuneration).

It is concluded that although the rules for appointing an alternate are sufficiently descriptive, rules
on the role to be played by this alternate, when is he is to replace the independent person, and for
what activities his person is to be remunerated, are absent. This creates uncertainties and may also
delay proceedings when an alternate is called in to replace an independent person. Conclusively,
article 9(2) of the convention does not adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency and legal certainty. Furthermore, as Member States may
hold different opinions on the role of this alternate, there is a subsequent risk of a non-uniform
application of the convention, which does not adhere to the principle of legal equality either.
14.7 Proceedings during the arbitration procedure
14.7.1 Place of the advisory commission’s meetings
14.7.1.1 Provision of the EU Arbitration Convention
The convention does not include a provision relating to this subject.
14.7.1.2 Work conducted by the EU JTPF
The EU JTPF’s secretariat proposed that the advisory commission could hold its meetings at a
central location. 1916 Most forum members did not favor this, because the EU Arbitration
Convention is an intergovernmental instrument between the Member States, and a centralized
1916

Doc. JTPF/007/2003/EN, par. 42-45.
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location would interfere with this intergovernmental character. Some forum members felt that a
centralized location would be desirable and suggested that the Commission’s office in Brussels,
the OECD’s office in Paris or the Member States’ capitals could be used. The EU JTPF, however,
could not achieve a consensus on using a centralized location. The forum therefore agreed to
address this issue at a later stage, when Member States had gained more experience with the
arbitration procedure under the convention. Subsequent to this discussion, the EU JTPF also
discussed which party is competent to decide the place of meeting of the advisory commission.1917
It was thereby opted to make the place of meeting subject to a mutual agreement by the Member
States involved, and if no agreement were reached prior to the advisory commission’s
establishment, then the commission itself would decide on its place of meeting. The EU JTPF
eventually agreed on a rule that is somewhat in between the various positions and allows the
competent authorities to agree in advance on the place of meeting. This agreement is incorporated
in paragraph 9.2(e) of the Code of Conduct.
14.7.1.3 Provision of the Code of Conduct
Paragraph 9.2(e) of the Code of Conduct stipulates that:
‘The place where the advisory commission meets and the place where its opinion is to be
delivered may be determined in advance by the competent authorities of the Member States
concerned’. [Emphasis added]

14.7.1.4 Analysis
Due to the absence of rules in the EU Arbitration Convention, the place of its meeting is to be
decided by the advisory commission itself. This implicitly follows from paragraph 9.2(e) Code of
Conduct, which stipulates that Member States may in advance determine the advisory
commission’s place of meeting. In other words, in absence of an agreement by Member State
prior to the commission’s establishment, it is up to the advisory commission to decide on the place
of meetings. As paragraph 9.2(e) does not further specify where the advisory commission should
meet, it is submitted that the advisory commission is at liberty to choose the place of meeting it
deems appropriate.1918 This latter may especially be helpful if the Member States involved are not
neighboring states. Although the possibility for the Member States involved to determine the place
of meeting in advance provides them with flexibility, and although a deadlock is prevented in the
absence of such mutual agreement, the system chosen in paragraph 9.2(e) is not free from
criticism. It is curious that Member States have a say in the planning of meetings of a commission
that should more or less function independently from them. In addition, as it concerns a logistical
issue of the advisory commission, it appears more logical to let the advisory commission decide
on the location itself. However, in practice the issue of the place of meeting proved not to cause
problems.1919 Also Djebali has argued that paragraph 9.2(e) appears not to cause problems, as it is
logical that the Member State that takes the initiative to establish the advisory commission is also
the one to facilitate the place of meeting.1920 Although it is true that no practical problems were
reported in determining the advisory commission’s place of meeting and although paragraph
9.2(e) allows sufficient flexibility and guarantee that no delays are caused in deciding on the place
of meetings, it is nevertheless submitted that from the viewpoint of an independent functioning
advisory commission it is more logical to have the advisory commission decide on the place of
meeting itself.
Paragraph 9.2(e) not only stipulates that Member States may in advance agree on the place of
meeting, but also on the place where the advisory commission is to deliver its opinion. It is
submitted that it is unlikely that the phrase ‘the place where the opinion is to be delivered’ is
1917

Doc. JTPF/007/2002/REV1/EN, par. 55.
The Netherlands State Secretary of Finance remarked in relation to the repealed Decree of the Netherlands State Secretary of
Finance of December 19, 2001 (IFZ 2001/993M) that the convention does not prescribe that the meetings should be held on the
territory of the Member States involved or even within the EU.
1919
Doc. JTPF/010/2013/EN, Annex – Respondent 1, under panel procedure.
1920
Djebali 2012, par. 6.2.2.3.1.
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means that the advisory commission (like a diplomatic procedure) physically presents its opinion
to the Member States involved; the phrase is to be interpreted as the place where the advisory
commission adopts its opinion.
14.7.1.5 Evaluation
Paragraph 9.2(e) of the Code of Conduct stipulates that the place of the advisory commission’s
meetings and the place where its opinion is to be delivered, may be agreed in advance between the
Member States involved in the case. It is concluded that due to the inclusion of the terms ‘may’
and ‘advance’, Member States may agree prior to the commission’s establishment on the place of
meeting and if they do not agree hereon it is the advisory commission itself that makes the
decision relating hereto. This, however, has not properly been reflected in the Code of Conduct.
Additionally, it is curious that Member States have a say in the place of meetings of a commission
that should more or less function independently from them. As this is a logistical issue, it is more
logical to let the advisory commission itself decide on its meeting location. Although paragraph
9.2(e) provides for flexibility, its somewhat ambiguous wording means that there is no adherence
with the principles of clarity and simplicity, effectiveness, efficiency and legal certainty.
14.7.2 Planning of the advisory commission’s meetings
14.7.2.1 Provision of the EU Arbitration Convention
The convention does include a provision as regards the planning of the meetings of the advisory
commission. In relation hereto, article 9(7) of the convention merely stipulates that:
‘The Contracting States shall take all necessary steps to ensure that the advisory commission meets
without delay once cases are referred to it’.

14.7.2.2 Work conducted by the EU JTPF
The EU JTPF discussed and agreed on a provision on the planning of the advisory commission’s
meetings. This provision is paragraph 9.2(a) of the Code of Conduct and is discussed below.
14.7.2.3 Provision of the Code of Conduct
As regards the planning of advisory commission’s meetings, paragraph 9.2(a) of the Code of
Conduct stipulates that:
‘Unless otherwise agreed between the Member States concerned, the Member State that issued
the first tax assessment notice (…) takes the initiative for the establishment of the advisory
commission and arranges for its meetings, in agreement with the other Member State(s)’.
[Emphasis added]

14.7.2.4 Analysis
The EU Arbitration Convention does not stipulate when the advisory commission has to meet,
how often it should meet, and which party is competent to decide on the planning of its meetings.
It is submitted that article 9(7) of the convention is a redundant provision, as it only stipulates that
Member States are to take all necessary steps to ensure that the advisory commission can meet
without delay, but does not offer further guidance as to how this is to be arranged. In this respect,
paragraph 9.2(a) of the Code of Conduct stipulates that the Member State that has taken the
initiative to establish the advisory commission also has the primary responsibility to plan the
advisory commission’s meetings. It is submitted that the criticism made in section 14.7.1 as
regards the determination of the place of the advisory commission’s meeting also applies with
respect to the planning of these meetings. First, it is unclear what is to be understood by the phrase
‘arrange for its meetings’: facilitating arrangements and/or planning of the meetings. If the phrase
is read in the context of paragraph 9.2(a), it is submitted that it actually concerns the planning of
meetings, because what other facilities are to be provided other than a place of meeting and
secretarial assistance? Furthermore, it would also be illogical to let simple facility arrangements
be subject to agreement by the other Member State involved, as it would cause unnecessary
delays. Second, it is submitted that the fact that agreement between the Member States involved is
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required for the planning of the advisory commission’s meetings appears illogical, since it
concerns the agendas of the advisory commission’s members. Hence it is more logical to have its
members plan the commission’s meetings.
14.7.2.5 Evaluation
Paragraph 9.2(a) of the Code of Conduct stipulates that the Member State that imposed the profit
adjustment is obliged to establish the advisory commission and subsequently to arrange for its
meetings. This inter alia includes the planning of meetings, which must be determined in
agreement with the other Member State(s) involved. This requirement runs the risk of delay and
is, from an operational perspective, illogical, as it concerns the agendas of the advisory
commission’s members. Apart from that, the content of paragraph 9.2(a) is also ambiguous, as it
fails to define the phrases ‘arrange for its meetings’. Conclusively, the provision does not adhere
to the principles of clarity and simplicity, effectiveness, efficiency and legal certainty. The same
applies to article 9(7) of the convention, which is considered a redundant provision.
14.7.3 Attendance of the meetings
14.7.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision as regards the requirement for
members to attend meetings of the advisory commission.
14.7.3.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
14.7.3.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
14.7.3.4 Analysis
Because the EU Arbitration Convention does not include rules on the attendance of meetings, it is
submitted that all members should in principle attend all the advisory commission’s meetings.
However, in light of today’s technology to require such physical attendance appears illogical, as
for example the commission’s members could also meet via telephone or video conferencing. This
is especially the case when the Member States involved are not neighboring states, for which it
can be imagined that it is costly and difficult to organize multiple physical meetings. Whatever the
merits hereof is, due to the absence of rules on attending meetings it is unclear how to proceed if
not all members do attend a meeting. This has particular relevance if the advisory commission is
to adopt its opinion. As discussed in section 14.4.4, an advisory commission will normally exist of
seven persons. If for instance two members cannot join a meeting, a majority view can still be
achieved and thus the remaining five attending members can then agree on the elimination of
double taxation. This, however, should not be considered a desirable option. For arriving at a
consensus view when adopting an opinion it is necessary that each member have the possibility to
vote on the proposed opinion. It is therefore submitted that when adopting the opinion each
member should be physically present at the advisory commission’s meeting. An additional issue
that is connected with the attendance of meetings is the remuneration of the advisory
commission’s independent members and its chairman (see section 14.9). Paragraph 9.3(f)(i) of the
Code of Conduct stipulates that the fees of the independent persons are fixed at € 1,000 per person
per meeting day. Paragraph 9.3(f)(i) however does not require that independent members and the
chairman be actually and physically present during a meeting of the advisory commission so as to
receive this remuneration. Although this may be correct from a literal reading of paragraph
9.3(f)(i), it is submitted that the Member States will be reluctant to payout remuneration for nonattendance at the advisory commission’s meetings. The absence of rules on whether or not to
attend meetings creates uncertainty and as such limits the efficient functioning of the arbitration
procedure.
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14.7.3.5 Evaluation
Both the EU Arbitration Convention and/or the Code of Conduct do not include rules on whether
members of the advisory commission should (physically) attend meetings. This creates
uncertainties on how to proceed if not all members are able to attend meetings, especially the
meeting where the opinion is adopted. This may also lead to discussion between the Member
States involved and members of the advisory commission on the amount of their remuneration, as
this is based on a fee per meeting day. Due to the absence of rules, there is no adherence to the
principles of clarity and simplicity, transparency, effectiveness, efficiency, legal equality and legal
certainty.
14.7.4 Common working language
14.7.4.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include rules for a common working language to be used
during the arbitration procedure.
14.7.4.2 Work conducted by the EU JTPF
The EU JTPF briefly discussed – like its discussion on a common working language for the
mutual agreement procedure (see section 13.4.4) – whether it was necessary to use a common
working language during the arbitration procedure.1921 After discussions, the forum agreed on a
recommendation on this matter, and on a recommendation for when the advisory commission
requests additional information.1922 Both recommendations are included in paragraphs 9.3(b) and
9.3(c) of the Code of Conduct respectively and are discussed below.
14.7.4.3 Provision of the Code of Conduct
As regards using a common working language, paragraph 9.3(b) of the Code of Conduct stipulates
that:
‘The proceedings of the advisory commission will be conducted in the official language or
languages of the Member States involved, unless the competent authorities decide otherwise by
mutual agreement, taking into account the wishes of the advisory commission’. [Emphasis added]

When the advisory commission requests additional information, paragraph 9.3(c) of the Code of
Conduct stipulates in respect of the translation of this information that:
‘The advisory commission may request from the party from which a statement or document
emanates to arrange for a translation into the language or languages in which the proceedings
are conducted’. [Emphasis added]

14.7.4.4 Analysis
14.7.4.4.1 Agreeing on a common working language
As the convention does not lay down rules for a common working language, it is submitted that,
as with the rules for the mutual agreement procedure, the starting point is that the proceedings are
to be conducted in the official working languages of the Member States involved.1923 Prior to the
adoption of the Code of Conduct, only the Netherlands incorporated a provision on this in its
unilateral policy, stipulating that the arbitration procedure had to be conducted in the official
languages of the Member States involved, unless they agreed otherwise. In the negotiation on such
an agreement, they had to take into account the preference of the advisory commission.1924 The
rule included in paragraph 9.3(b) of the Code of Conduct is largely based on this former unilateral
policy of the Netherlands. Paragraph 9.3(b) aims to deal with the possible risk of a lengthier and
1921

Doc. JTPF/007/2002/REV1/EN, par. 57.
Doc. JTPF/007/2002/REV1/EN, par. 57.
1923
See also van der Lande 1997, par. 0.4 and Huibregtse & Offermans 2004, p. 78-79. In 1991-1992 the Informal Working Group
already discussed whether the arbitration procedure could be conducted in a common working language or whether the proceedings
had to be conducted in the official language(s) of the Member States involved, but failed to reach agreement on this subject. See Draft
Protocol to be discussed at the second meeting of the subgroup, meeting of November 26, 1992, par. IV.
1924
See the repealed Decree of the Netherlands State Secretary of Finance of December 19, 2001 (IFZ 2001/993M).
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costlier arbitration phase due to language issues. If, however, its content is considered in detail, it
is submitted that the paragraph does not remove this risk, as the standard situation is still that the
proceedings are drawn up in the official languages of the Member States involved. Consequently,
additional costs may still have to be incurred for translating the documents used in the arbitration
procedure, which also causes delay in conducting the arbitration procedure. Four points of
criticism can be advanced. These are:
•

•

•

•

Paragraph 7.3(a) of the Code of Conduct allows competent authorities to use a common
working language for the mutual agreement procedure if and insofar as they could mutually
agree so. Such language, however, is not standardly used for the arbitration procedure. For
consistency purposes, it would have been more logical to align paragraph 9.3(b) with the
wording used in paragraph 7.3(a) of the Code of Conduct: any common working language
agreed on during the mutual agreement procedure should also be used during the arbitration
procedure. However, in this situation an additional problem arises: whereas the mutual
agreement procedure is conducted only by the Member States involved, the advisory
commission may also include members that are not residents of one of those Member States,
and who do not speak their official languages. Using on a common working language as a
standard approach for both procedures would be more logical so as to avoid any language
problems during the mutual agreement procedure and the arbitration procedure as well as
avoiding unnecessary translation costs;
Paragraph 9.3(b) of the Code of Conduct does not solve the possible risk of a lengthier and
costlier arbitration procedure due to language issues, as the standard procedure is still that
each document for discussion (e.g. minutes, position papers, proposals for and the agreed
opinion) should be drawn up in the official languages of the Member States involved. The
effect of paragraph 9.3(b) is limited, as it only stipulates that the competent authorities may
mutually agree on a common working language, but this does not oblige them to do so;
Paragraph 9.3(b) does not include a timeline within which the competent authorities involved
should reach an agreement on using a common working language. Since such discussions are
a mere formal discussion without technical difficulties, it is submitted that in theory such
mutual agreement can be reached within a short timeframe. As the competent authorities also
have the option to use a common working language for the mutual agreement procedure, it is
submitted that any common working language agreed at that stage can also easily be used for
the arbitration procedure. However, if no common working language could be agreed for the
mutual agreement procedure, it is unlikely that it will be agreed for the arbitration procedure.
Consequently, the arbitration procedure is then still to be conducted in the Member States’
official languages and language problems and unnecessary costs of translation are certainly
not avoided; and
Paragraph 9.3(b) stipulates that when negotiating a common working language the Member
States only have to take the advisory commission’s wishes into account. It is submitted that
this is not a firm obligation, as the Member States are not obliged to use the preferred
language of the advisory commission, although it would be obviously sensible for them to do
so. It is striking that the Member States involved are the only parties that can decide on using
a common working language for the proceedings of the advisory commission and if so which
language to be used. It would be more logical for the advisory commission itself to agree on
the use of a common language for its own proceedings rather than having the choice made for
it by the Member States involved.

It is submitted that the current content of paragraph 9.3(b) does not provide a clear and workable
solution as regards the language issue for the arbitration procedure. Experiences with the
arbitration procedure under the convention shows that proceedings within and documents used by
the commission were all conducted in the English language.1925 As concluded in section 13.4.4,
English is the standard language used in the transfer-pricing arena. So much documentation and
other information to be used during the arbitration procedure are thus already drawn-up in this
language. It would thus have been more logical for paragraph 9.3(b) to have been drafted bearing
1925
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this in mind. While the EU JTPF has considered paragraph 9.3(b) to be working satisfactorily, it is
submitted that the analysis above demonstrates that the forum’s conclusion is incorrect.1926
14.7.4.4.2 Translation of additional information
The provision of paragraph 9.3(c) of the Code of Conduct has its origin in the discussions of the
Informal Working Group in 1991-1992, in which a provision was suggested that is almost
identical to the provision included in paragraph 9.3(c).1927 Paragraph 9.3(c) allows the advisory
commission to request a translation of the submitted statements/documents submitted by
associated enterprises or the involved competent authorities. Such translation is then in the official
languages in which the proceedings are conducted or in the common working language as agreed
on by the involved competent authorities.1928 It is submitted that the content of paragraph 9.3(c) is
sufficiently descriptive, and the provision also avoids the advisory commission having to translate
the statements/documents it receives itself. Further, the inclusion of the term ‘may’ sufficiently
clarifies that it is up to the advisory commission whether or not to request for such translation.
However, as a point of criticism, paragraph 9.3(c) only includes the terms ‘document’ and
‘statement’. It is submitted that the provision also covers the terms ‘information’ and ‘evidence’
provided by the taxpayer and its associated enterprise, as article 10(1) of the convention allows the
advisory commission to request any information, documentation or evidence from the associated
enterprises and competent authorities. It would be ineffective if the scope of paragraph 9.3(c) were
limited to the terms included in that paragraph, while article 10(1) provides for a broader range of
information that can be presented to or requested by the advisory commission. The limited
wording used in paragraph 9.3(c) should therefore be considered a less well-elaborated interaction
between the text of the EU Arbitration Convention and the Code of Conduct. This, however, does
not restrict the paragraph’s scope of application to this limited wording.
14.7.4.5 Evaluation
In this section the rules in Code of Conduct as regards using a common working language for the
arbitration procedure were discussed. Pursuant to paragraph 9.3(b) of the Code of Conduct, the
arbitration commission’s proceedings will be conducted in the official languages of the Member
States involved, unless they agree on a common working language. As the starting point still is
that documents have to be drawn up in these official languages, paragraph 9.3(b) fails to solve the
possible risk of a lengthier and costlier arbitration procedure due to language issues. Although the
possibility of using a common working language may speed-up proceedings, the current design of
paragraph 9.3(b) is unable to achieve this effectively. Additional points of criticism are that: (i)
there is no deadline for agreeing on a common working language, (ii) the provision fails to make a
link to the mutual agreement procedure for which also a common working language may be used,
and (iii) the Member States involved are the only parties that can decide whether to use a common
working language and if so which one. Conclusively, paragraph 9.3(b) does not provide for a clear
and efficient solution as regards the language issue for the arbitration procedure. For that reason
that provision does not adhere to the principles of clarity and simplicity, effectiveness, efficiency,
legal equality and legal certainty. Moreover, paragraph 9.3(c) of the Code of Conduct stipulates
that the advisory commission may request from the party from which it requested information that
such information be translated into the language(s) in which the proceedings are conducted.
Although this provision is a logical consequence of paragraph 9.3(b), and the content of this
provision is in essence sufficiently descriptive, paragraph 9.3(c) incorrectly only refers to the
terms ‘document’ and ‘statement’, whereas article 10 of the convention provides for a broader
range of information that can be presented to or requested by the advisory commission.
Conclusively, paragraph 9.3(c) does not adhere to the principles of clarity and simplicity and
effectiveness.
1926

Doc. JTPF/014/2013/EN, par. 6.
Paragraph 1 of Draft Protocol to be discussed at the second meeting of the subgroup of November 26, 1992. This provision
stipulates: ‘the advisory commission may order that the party from whom a statement or document emanates arrange for a translation
into the language or languages in which the proceedings are conducted’.
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This submission of this information can, pursuant to article 10(1) of the convention, either be at the taxpayer’s own initiative or at
the request of the advisory commission itself. This is further discussed in sections 14.7.5 and 14.7.6.
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14.7.5 Providing information to the advisory commission
14.7.5.1 Provision of the EU Arbitration Convention
The convention remains silent on which information the Member States involved should submit to
the advisory commission after its establishment. As regards the submission of information by the
taxpayer, article 10(1) of the convention stipulates that: 1929
‘For the purposes of the procedure referred to in Article 7, the associated enterprises concerned
may provide any information, evidence or documents which seem to them likely to be of use to
the advisory commission in reaching a decision’. [Emphasis added]

14.7.5.2 Work conducted by the EU JTPF
The EU JTPF did not extensively discuss the subject of providing information to the advisory
commission once established. It, however, agreed on a provision on this, which became paragraph
9.2(f) of the Code of Conduct and is discussed in section 14.7.6.3 below. Further, during the
forum’s 2011-2015 working period, former members of advisory commissions complained that
providing information to the advisory commission prior to the start of its deliberations was
somewhat poorly regulated and also not all relevant information was at that moment submitted.1930
They stressed that it would aid the work of the advisory commission if more guidance were made
available on what information should be submitted to the commission prior to its establishment
and at the start of its deliberations.1931 In a reaction to this criticism, the EU JTPF considered the
six-month deadline for the advisory commission to deliver an opinion appropriate, but also
concluded that it was critical for meeting this deadline that at the outset of the procedure the
advisory commission was provided with sufficient information on the case. The forum concluded
that from paragraphs 9.2(f) and 9.3(a) of the Code of Conduct it already follows that prior to its
establishment already all relevant information should be submitted to the advisory commission.
However, to provide for clarity, the forum decided to further specify in paragraph 9.2(f) that the
time period necessary for establishing the advisory commission should also be used to collect and
prepare all necessary information, which subsequently should be submitted to the advisory
commission. After its establishment the advisory commission should already have all relevant
information available.1932 The content of paragraph 9.2(f) and its amendment is further discussed
below. Further, in a reaction to the criticism that the Code of Conduct does not provide for
detailed guidance on what information is to be submitted to the advisory commission, the EU JTF
mentioned that due to the fact-specific nature of each transfer pricing case, it may be difficult to
provide such detailed guidance.1933 The EU JTPF did therefore not further elaborate on this issue.
14.7.5.3 Provision of the Code of Conduct
As regards providing information to the advisory commission, paragraph 9.2(f) of the Code of
Conduct stipulates that:
‘Member States will provide the advisory commission before its first meeting, with all relevant
documentation and information and in particular all documents, reports, correspondence and
conclusions used during the mutual agreement procedure’. [Emphasis added]

Further, the addition to paragraph 9.2(f) in the 2015 proposed revision of the Code of Conduct
reads:

1929
Article 10(1) of the EU Arbitration Convention has its origin in article 5(1) of the proposed Arbitration Directive, which provided
for an almost identical provision and stipulated that: ‘for the purpose of the procedures referred to in articles 2 and 3, each of the
associated enterprises may provide all information or present all evidence and all documents which may be of use in reaching a
decision’ [Differences underlined]. The provision is also to be found in article 8(1) of the 1978 Netherlands proposal for a multilateral
arbitration convention. See Council Note R/856/78 (FIN 213) of April 13, 1978.
1930
Doc. JTPF/010/2013/EN, Annex – Respondent 1 under panel procedure and respondent 3.
1931
Ibid respondent 1 under panel procedure.
1932
See doc. JTPF/003/2014/EN, par. 4.10. See further doc. JTPF/011/REV2/2013/EN, par. 29; doc. JTPF/001/2014/EN, p. 14; doc.
JTPF/004/2014/EN, par. 29; doc. JTPF/015/2014/EN, par. 4.2.14 and doc. JTPF/002/2015/EN, par. 2.16.
1933
Doc. JTPF/014/2013/EN, p. 3-4 and doc. JTPF/011/REV2/2013/EN, par. 28.
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‘To assist the advisory commission in completing its work in a timely and efficient manner, the
competent authorities will use the time period needed to establish the advisory commission to
collect and prepare all necessary information, so that it is already available at the outset of the
procedure’.1934 [Emphasis added]

14.7.5.4 Analysis
14.7.5.4.1 Submission of information by Member States
Because of the inclusion of the term ‘will’ in paragraph 9.2(f) of the Code of Conduct, this
paragraph obliges the Member States involved to provide the advisory commission with all
relevant documentation and information prior to its first meeting. Paragraph 9.2(f) thereby
specifies that the relevant documentation and information in any case concern all documents,
reports, correspondence and conclusions used during the mutual agreement procedure.1935 It is
submitted that – contrary to the opinion of former members of advisory commissions – the
information mentioned in paragraph 9.2(f) is sufficient for the advisory commission to start with
its proceedings and to deliver an opinion on the case.1936 The content of the paragraph is thus also
considered sufficiently descriptive as to what information should be provided to the advisory
commission and at which moment. Further, the addition to paragraph 9.2(f) in the 2015 proposed
revision of the Code of Conduct also sufficiently clarifies that this information is to be collected
and prepared prior to the establishment of the advisory commission, so that it is available at the
outset of the arbitration procedure. The wording, however, appears to presume that this
information is not yet available to the competent authorities. It is submitted that this is incorrect,
as this concerns the information used during the mutual agreement procedure, which is thus
already available to them, so the time for collection and preparation should be minimal. Although
in that regard the addition to paragraph 9.2(f) is somewhat redundant, it is submitted that it is a
useful reminder that the advisory commission should have this information available from the
moment it is established, because otherwise the arbitration procedure may be unnecessarily
delayed. However, one point of criticism as regards the content of paragraph 9.2(f) is that it is
illogical that the submission of all relevant information is a joint obligation for the competent
authorities. This runs the risk that they point to each other for the submission of certain
information to the advisory commission, so the process will be delayed unnecessarily. It is
submitted that since all competent authorities involved hold the same information for the case, it is
of no importance which competent authority submits the information mentioned in paragraph
9.2(f). To this it can be added that the obligation to establish the advisory commission, provide
secretarial assistance, and initially bear the costs is also placed in the hands of a single competent
authority. From the perspective of effectiveness and efficiency it would have been more logical to
only oblige this competent authority to provide the advisory commission with all relevant
information.
14.7.5.4.2 Submission of information by taxpayers
The taxpayer has the right, pursuant to article 10(1) of the convention, to submit any information,
evidence or documentation that he deems relevant for the delivery of an opinion by the advisory
commission. It is submitted that this right sufficiently ensures that the taxpayer can present his
view on the case to the advisory commission. Also, by providing this kind of information the
taxpayer can rebut arguments put forward by competent authorities on the correct application of
the arm’s length principle.1937 Further, since article 10(1) does not include any restrictions as
regards the volume or the frequency of providing information, it is subsequently submitted that
1934
The provision initially proposed reads slightly differently: ‘to ensure that the advisory commission can start its work in a timely
manner, the time period needed to establish the advisory commission may already be used by the competent authorities to collect and
prepare this information.’
1935
The Electrolux case shows that France and Italy also agreed that all their correspondence relating to the case and used during the
mutual agreement procedure should be submitted to the advisory commission. Both states asked the advisory commission’s chairman
upfront what information he considered necessary. This was, inter alia, the taxpayer’s position on the imposed transfer pricing
adjustment and its grievances against this adjustment. See doc. JTPF/007/2003/EN, para. 17-18.
1936
Whether in practice the information to be provided is sufficient for the advisory commission to deliver an opinion naturally
depends on the quantity and quality of the communication and correspondence between the competent authorities during the mutual
agreement procedure.
1937
See also Hinnekens 2010, p. 114.
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the taxpayer is at liberty to provide the advisory commission its own viewpoints on the case as
well as its solutions for the case. It, however, remains ambiguous at which moment the taxpayer
may submit this information to the advisory commission; at the moment the advisory commission
has been established, or when the commission has started its deliberations. It is submitted that it
makes more sense to let taxpayers submit information to the advisory commission at the outset of
the procedure, as the latter then still can take this information into account during its deliberations.
1938
The difficulty here, however, is that the taxpayer is under the convention and Code of Conduct
not standardly informed that the advisory commission has been established. So in order to let the
taxpayer actually submit information to the advisory commission, it is thus first necessary to
inform the taxpayer of the fact that the advisory commission has been established.
14.7.5.5 Evaluation
Paragraph 9.2(f) of the Code of Conduct stipulates that the competent authorities will provide the
advisory commission with all relevant documentation and information prior to its first meeting.
This inter alia concerns all documents, reports, correspondence and conclusions used during the
mutual agreement procedure. Paragraph 9.2(f) additionally stipulates that the six-month deadline
for establishing the advisory commission should be used to collect and prepare all necessary
information so that the commission already has this information available at the outset of its
proceedings. It is concluded that this provision sufficiently clarifies that providing of information
is an actual obligation on the competent authorities as well as at what moment the information is
to be submitted. Further, this information is sufficient for an advisory commission to start its
deliberations and subsequently to deliver an opinion. Paragraph 9.2(f) thus in theory sufficiently
ensures that the advisory commission is provided with all relevant information of the case timely.
That provision therefore adheres to the principles of clarity and simplicity, transparency,
effectiveness and legal certainty. However, it is illogical and inefficient that the submission of this
information is a joint obligation for the competent authorities involved. As all involved competent
authorities hold the same information on the case, it is of no importance which party submits this
information. For that reason it is concluded that paragraph 9.2(f) does not adhere to the principle
of efficiency.
Article 10(1) of the convention allows taxpayers to submit any information to the advisory
commission they deem appropriate for delivering an opinion. It is submitted that this provision
sufficiently guarantees that taxpayers can present their position on the case under review and also
their grievances against the imposed profit adjustment, the subject of the dispute. This adheres to
the principles of transparency, legal justice and legal certainty. Further, as each taxpayer is
granted this right, there is also adherence to the principle of legal equality. In addition, it may also
contribute to a more effective arbitration procedure, as the advisory commission is provided with
the full picture of the case. This adheres to the principle of effectiveness as well. There is,
however, no adherence with the principles of clarity and simplicity and efficiency, as it has not
been specified at what moment the taxpayer is allowed to submit its information.
14.7.6 Request for additional information
14.7.6.1 Provision of the EU Arbitration Convention
The advisory commission is entitled, pursuant to article 10(1) of the convention, to request
additional information. This provision stipulates that:1939
‘The enterprises and the competent authorities of the Contracting States concerned shall give
effect to any request made by the advisory commission to provide information, evidence or
documents’. [Emphasis added]
1938
Djebali, 2012, par. 6.4.2.1.1.2, suggested that the taxpayer should be given the right to give an explanation at the outset of the
arbitration procedure.
1939
Article 10(1) of the EU Arbitration Convention has its origin in article 5(1) of the proposed Arbitration Directive, which provided
for a similar provision and stipulated that: ‘the enterprises and the tax authorities shall comply with any request by the commission to
provide such information or to present such evidence and documents’. [Differences underlined]. The provision is also to be found in
article 8(1) of the 1978 Netherlands proposal for a multilateral arbitration convention, which, however, referred to competent
authorities instead of tax authorities. See Council Note R/856/78 (FIN 213) of April 13, 1978.
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The request for additional information can thus be addressed either to the Member States involved
as well as to the taxpayer and its associated enterprise(s), which all are obliged to comply with
such request. However, by virtue of article 10(1), competent authorities are provided with three
exceptions under which they are allowed not to comply with a request for information by the
advisory commission. This provision reads as follows:
‘However, the competent authorities of any such Contracting State shall not be under any
obligation:
(a) To carry out administrative measures at variance with its domestic law or its normal
administrative practice;
(b) To supply information which is not obtainable under its domestic law or in its normal
administrative practice; or
(c) To supply information that would disclose any trade, business, industrial or professional secret
or trade process, or information the disclosure of which would be contrary to public policy
(order public)’. [Emphasis added]

14.7.6.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
14.7.6.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to this subject.
14.7.6.4 Analysis
14.7.6.4.1 Obligation to submit the information
In essence, article 10(1) of the EU Arbitration Convention provides the advisory commission with
a functional measure to request additional information if it deems this information necessary for
delivering an opinion, if it believes that the information already submitted is insufficient and/or
that not all information has been submitted. On the basis of the wording used, the addressees of
the request are in principle obliged to comply with such request for information. It, however, is
submitted that this is in fact only a paper obligation, because article 10(1) does not include a
sanction mechanism if the competent authorities and/or associated enterprises do not follow-up a
request for information. 1940 This conclusion does not apply to taxpayers, as the competent
authorities may request and, in case of negligence, enforce the collection of such information,
pursuant to their domestic legislation.1941 The competent authorities can in turn provide the
advisory commission this information. In other words, the taxpayer’s failure to comply with a
request for information does not restrict the collection of information; perhaps it only causes some
delay. Thereby, taxpayers will normally have an (material) interest in providing the advisory
commission with the requested information so as to have the double taxation eliminated as soon as
possible. Moreover, the competent authorities also have an interest in complying with information
requests by the advisory commission, as in case of non-compliance the advisory commission may
deliver an opinion without the requested information. This outcome may then be less beneficial to
one of the competent authorities involved. If the competent authorities subsequently cannot reach
an agreement after the delivery of this opinion, the opinion becomes binding on them, by virtue of
article 12(1) of the convention. It is therefore submitted that the competent authorities too have an
interest in submitting the requested information.
14.7.6.4.2 Exception clauses
Under the proposed Arbitration Directive the competent authorities were not granted exceptions
from the requirement to provide information to the arbitration commission; they were not allowed
to refuse the information requested, even if such submission were not allowed under their
domestic legislation, administrative practice, or other international agreements. This would have
obliged them to submit information that they would not have been obliged to provide pursuant to
1940
In this regard also Van Der Lande 1997, par. 10.1.1; Lahodny-Karner 1997, p. 201; Hofbauer 2003, p. 69; Velthuizen 2003, p. 171;
and Djebali 2004, par. 3.2.3.1.1.1, 2005, par. 4.3.1 and 2012, par. 4.5.3.2.
1941
Ibid Lahodny-Karner and Djebali. See also Züger 2001, par. 3.2.3.
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the exchange of information article included in their double tax conventions with each other. To
avoid these situations, the drafters of the EU Arbitration Convention copied into its Article 10(1)
the three exception clauses of article 26 of the OECD Model Convention on the exchange of
information. 1942 It can be questioned whether Member States should be provided with any
exception clauses not to provide certain information. The fact that the exception clauses were
integrally copied ensures that the EU Arbitration Convention puts no wider obligation on Member
States to disclose information than they have under their double tax conventions with each other.
The difference, however, between both measures is that article 26 of the OECD Model
Convention deals with sharing of information between competent authorities, whereas under the
EU Arbitration Convention article 10(1) deals with a request of a third-party, the advisory
commission. It is thus quite extraordinary that the exception clauses of article 26 of the OECD
Model Convention were integrally copied into the article 10(1) of the EU Arbitration Convention,
even though the latter deals with a different situation. However, as the situations in which the
exception clauses can be applied remain similar, it is concluded that the EU Arbitration
Convention keeps pace with the standard rule used in international tax law. Moreover, it would be
somewhat odd if the Member States were not obliged to exchange certain information under the
double tax conventions with each other, but would be obliged to do so under the EU Arbitration
Convention.
Pursuant to article 10(1) of the convention, only the competent authorities are allowed to invoke
the exception clauses. The taxpayer and/or its associated enterprise(s) are not provided with such
privilege. 1943 In the literature, some authors have questioned whether taxpayers are actually
obliged to comply at any time with information requests of the advisory commission. For
example, Joseph acknowledged that article 10(1) does not provide the taxpayer any exception
grounds, but argued that this should be the case as the sole rationale of the exception grounds is to
protect the taxpayer’s secret tax information.1944 Further, Killius argued that although article 10(1)
does not specifically refer to taxpayers, they are not obliged to submit information that they do not
have to submit under their Member States’ domestic legislation.1945 Hinnekens arrived at the same
conclusion and added that the rationale of the exception clauses and the convention’s objective
leads to the conclusion that taxpayers are provided the same rights as Member States. In his view,
it cannot have been the intention of the drafters of the convention to ‘curtail’ the taxpayer’s
legitimate interest by obliging him to disclose trade secrets.1946 Although the positions of these
authors are defendable, it is respectfully submitted that their positions have no legal basis in the
convention for the following reasons:
•

•

Article 10(1), third sentence clearly stipulates that only the competent authorities are allowed
to invoke the three exception clauses. As this is a clear deviation from the proposed
Arbitration Directive – from which the provision originates – it is apparent that the
convention’s drafters made an explicit choice to do so; and
The exception clauses included in article 10(1) are integrally copied from article 26 of the
OECD Model Convention, which concerns the exchange of information under double tax
conventions between competent authorities. From the Netherlands’ parliamentary history it
can be derived that the drafters of the EU Arbitration Convention did not want to oblige the
Member States to exchange certain information that goes further than that required under their
double tax conventions with each other.1947 No reference is made to a taxpayers’ right of
refusal to submit information to the advisory commission.

So the history of the EU Arbitration Convention sufficiently clarifies that the exception clauses
1942
This is the 1963 version of article 26 OECD Model Convention. See Netherlands parliamentary document 1991-1992 – 22 691 no.
3, p. 9-10. See also France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 140.
1943
See also Muray 1991, p. 6; Hafkenscheid & Hosman 1998, p. 123; and Djebali 2004, par. 3.2.3.1.1.1, 2005, par. 4.3.1 and 2012,
para. 4.5.3.2 and 6.2.3.
1944
Joseph 2003, p. 53.
1945
Killius 1990, p. 446 and Hinnekens 1991, p. 304-305. See further Van Raad 1998/1, p. 9.
1946
Hinnekens, 1992, p. 99-100 and 1996/3, p. 307-308.
1947
Netherlands parliamentary document 1991-1992 – 22 691 no. 3, p. 9-10.
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were intended for competent authorities only. Further, it can also be questioned whether the
taxpayer should be granted evidentiary privilege, as taxpayers also have an interest in not
providing the advisory commission with sensitive information that may reveal a specific business
model not yet known to their competitors. It is submitted that such evidentiary privilege should
not be granted, as article 9(6) of the convention (see section 14.8 below) provides for a secrecy
obligation for members of the advisory commission. In other words, taxpayers’ information is
sufficiently protected by means of the secrecy obligation.
Neither the EU Arbitration Convention nor the Code of Conduct provides for a clarification or
explanation of in which situations the exception clauses can be invoked. In comparison, the
Commentary to article 26 of the OECD Model Convention does. With respect to each exception
clause, the following remarks may be made:
•

•

•

Exception a): the first exception is inconsistently copied from article 26 of the OECD Model
Convention. Other provisions in the EU Arbitration Convention that were copied from the
OECD Model Convention were based on the 1977 version, whereas article 10(1) was copied
from the 1963 version. The 1963 version stipulated that contracting states should not be
obliged to ‘carry out administrative measures at variance with its domestic law or its normal
administrative practice’, whereas the 1977 version uses the term ‘and’ instead of ‘or’. It is
unclear whether the drafters of the EU Arbitration Convention explicitly copied the 1963
version instead of the 1977 version, or whether this was an oversight. Whatever the reason, it
is submitted that the difference in wording has no material effect on the scope of exception a).
Apart from this point, it is also submitted that the aim and purpose of the first exception
clause are ambiguous. Paragraph 14 of the Commentary to article 26 of the OECD Model
Convention explains that this exception was drafted so as to ensure that a state should not go
so far as to carry out administrative measures or supply information prohibited or
unobtainable under its domestic legislation/administrative practice. This appears logical, as
otherwise states would be obliged to act contrary to their own domestic legislation and/or
administrative practice. From that perspective it is understandable that this exception is
included in article 10(1). However, the fact that no clarification is included as regards its
scope of application runs the risk of a divergent interpretation amongst Member States, as
their domestic legislation/administrative practice may vary at this point. It is submitted that
such divergent interpretation does not contribute to a fair and equal application of the EU
Arbitration Convention;
Exception b): the second exception can be invoked if the requested information cannot be
obtained by a Member State under its domestic legislation or normal administrative practice.
As it has not been defined in the EU Arbitration Convention itself or in the Code of Conduct
in what situations information is unobtainable, the remarks made in respect of exception a)
also apply here; and
Exception c): the last exception clause deals with the situation in which the provision of
information could lead to a disclosure of trade business, industrial or professional secrets or
trade processes, which sharing would be contrary to public policy (‘ordre public’). It is
submitted that this exception is very ambiguous and also subjective in nature. As Member
States do not have to clarify the grounds for invoking this exception clause, they easily can
invoke this exception, claiming that providing such information is contrary to public
policy.1948 On the basis of the previous analysis, for this exception too it is unclear how it is to
be interpreted in light of the EU Arbitration Convention.

14.7.6.5 Evaluation
In this section the rules for requests by the advisory commission for additional information were
discussed. There are two issues: the possibility to request additional information, and compliance
with such requests by taxpayers and competent authorities. Pursuant to article 10(1) of the EU
Arbitration Convention, the advisory commission is entitled to request additional information
1948
Veenhof also mentioned that although competent authorities have a certain degree of autonomy when invoking this exception
clause, they nevertheless have to weigh the interest of taxpayers and that of the other state when invoking this clause. See Veenhof
1979/373.
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from the competent authorities involved as well as from taxpayers. It is concluded that this
provision constitutes a coherent system to provide the advisory commission with all relevant
information for the case, also because all parties concerned are (initially) obliged to comply with
this request. Hence article 10(1) provides the advisory commission with a functional and effective
measure to request additional information. The competent authorities, however, are by virtue of
article 10(1), provided with three exceptions permitting them not to comply with requests for
information. Taxpayers are not granted these exception clauses, although they too may have
reasons not to provide sensitive and secret business information or information on their transfer
pricing policy. This, however, does not conflict with the principles of legal equality or legal
justice, as the secrecy obligation of article 9(6) of the convention sufficiently safeguards that
information used during the arbitration clause remains confidential. Apart from this, it is
concluded that by including these exception clauses for Member States the convention keeps pace
with the standard rules used in international tax law. Nevertheless, invoking these exception
clauses may act as an obstacle to the advisory commission’s functioning. This is reinforced by the
fact that there is no guidance on the scope of application of these exception clauses, which may
lead to divergent opinions among the Member States, also because of their different domestic
legislation. The third exception clause is particularly ambiguous, subjective in nature, and can
easily be invoked by competent authorities as an excuse not to provide certain information to an
advisory commission. So the reference to Member States’ domestic legislation and administrative
practice does not lead to a uniform application of these exception clauses; this may harm the
taxpayer’s prospect of a fair and equitable resolution of his case. The third exception clause in
particular is formulated that broadly that it allows Member States quite some leeway. In addition,
article 10(1) does not oblige the competent authorities to motivate why they invoke one of the
exception clauses in a specific case. Consequently, the advisory commission is not provided with
the information it requested, and also is left in the dark as to the reasons why. Specifically, as
regards the exception clauses, article 10(1) does not adhere to the principles of clarity and
simplicity, transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty.
14.7.7 Appearance before the advisory commission
14.7.7.1 Provision of the EU Arbitration Convention
Article 10(2) of the convention provides associated enterprises with the right to appear before the
advisory commission if they so request:1949
‘Each of the associated enterprises may, at its request, appear or be represented before the
advisory commission’.

The same provision permits the advisory commission to request the associated enterprises to
appear before it. This sentence reads:
‘If the advisory commission so requests, each of the associated enterprises shall appear or be
represented before it’. [Emphasis added]

14.7.7.2 Work conducted by the EU JTPF
The EU JTPF only briefly discussed the possible appearance of the competent authorities before
the advisory commission. These discussions resulted in a recommendation that is incorporated in
paragraph 9.3(d) of the Code of Conduct. This provision is discussed in section 14.7.7.3 below.
As part of its 2011-2015 work program, the EU JTPF re-discussed the (possible) appearance of
taxpayers before the advisory commission.1950 In this respect, a former member of an advisory
commission mentioned that in practice the written information provided by taxpayers and
especially oral hearings with taxpayers were very informative and also of importance for

1949
Article 10(2) of the EU Arbitration Convention has its origin in article 5(2) of the proposed Arbitration Directive, which provided
for an equal provision. It is also to be found in article 8(2) of the 1978 Netherlands proposal for a multilateral arbitration convention.
See Council Note R/856/78 (FIN 213) of April 13, 1978.
1950
Doc. JTPF/014/2013/EN, p. 3-4. See also doc. JTPF/011/REV2/2013/EN, par. 28.
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delivering an opinion.1951 Tax experts and persons working in the enterprises’ high operational
positions were heard. They could inform the advisory commission about the reason behind a
certain transfer pricing strategy. Another former member, however, reported that in the specific
case in which he was involved the taxpayer did not request to appear and (apart from the
chairman) the other members of the advisory commission were not very keen on hearing the
taxpayer. Nevertheless, in that specific case a hearing was held with the tax auditor, which was
considered helpful.1952 As a follow-up to this, the EU JTPF’s secretariat suggested including a
provision in the Code of Conduct allowing the advisory commission to request taxpayers and/or
representatives of the Member States that were in charge of the profit adjustment (e.g. the auditor)
to state their opinions and to appear before the advisory commission at the outset of the
procedure.1953 Both the representatives of Sweden and the United Kingdom responded to this
suggestion. The former mentioned that their experience with the arbitration procedure made clear
that hearing taxpayers at the arbitration procedure’s outset is not preferred. If a hearing were to be
held, it would be better to do this at a later stage in the procedure, so as to give the (independent)
members a change to make themselves acquainted with the details of the case. 1954 The
representative of the United Kingdom doubted whether additional guidance was necessary, but
agreed to the suggested provision.1955 An additional discussion arose within the forum as to
whether it is necessary that representatives of the Member States should appear before the
advisory commission, as the latter already have a representative appointed in the commission.1956
The EU JTPF’s secretariat stated that the persons appearing would be those in charge of a profit
adjustment in a Member State; and that this was a role distinct from that of the representative of a
Member State that is a member of the advisory commission.1957 The EU JTPF eventually did not
agree to the suggested provision, as some Member States’ representatives considered the
provision too prescriptive. The forum therefore only agreed that the competent authorities should
inform taxpayers of their right to appear before the advisory commission at the outset of the
arbitration procedure.1958 The relevant provision is paragraph 9.3(d) of the Code of Conduct,
which is further discussed below.
14.7.7.3 Provision of the Code of Conduct
As regards the appearance before the advisory commission paragraph 9.3(d) Code of Conduct
stipulates that:
‘Whilst respecting Article 10 of the Arbitration Convention, the advisory commission may request
Member States and in particular the Member State that issued the first tax assessment notice, i.e.
final decision of the tax administration on the additional income, or equivalent, which resulted, or
may result, in double taxation within the meaning of Article 1 of the Arbitration Convention, to
appear before the advisory commission’. [Emphasis added]

Further, as part of the 2015 proposed revision of the Code of Conduct, paragraph 9.3(d) Code of
Conduct was supplemented with the following sentence:
‘At the outset of the arbitration procedure each of the enterprises involved should be informed by
their respective competent authorities of their right to make a statement before the advisory
commission’. [Emphasis added]
1951
Doc. JTPF/010/2013/EN, Annex – respondent 2. See further doc. JTPF/002/2015/EN, par. 2.16 under 37-38. See also Lodin 2014,
p. 174.
1952
Ibid respondent 3 and par. 2.16 under 37-38.
1953
The suggested provision reads: ‘the advisory commission may request the taxpayer and/ or representatives of the Member States
who were in charge of the adjustment (e.g. the auditors) to state at the outset of the procedure their opinion and to appear before the
advisory commission (opening statement)’.
Doc. JTPF/014/2013/EN, p. 3-4. See also doc. JTPF/011/REV2/2013/EN, par. 28. See further Lodin 2014, p. 174.
1954
Doc. JTPF/001/2014/EN, p. 4-5.
1955
Ibid p. 9. See also doc. JTPF/011/REV2/2013/EN, par. 28.
1956
Doc. JTPF/002/2015/EN, February 2015 version, par. 2.16 under 38 and doc. JTPF/001/2015/EN, p. 6.
1957
Ibid.
1958
Doc. TPF/003/2014/EN, par. 4.10; doc. JTPF/004/2014/EN, par. 2.14; doc. JTPF/015/2014/EN, par. 4.2.14; doc.
JTPF/002/2015/EN, par. 2.16 under 38; and doc. JTPF/004/2015/EN, par. 4.2.14. Initially, Finland made a reservation to this
paragraph, which it eventually withdrew. See doc. JTPF/001/2015/EN, p. 13.
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14.7.7.4 Analysis
14.7.7.4.1 Appearance by the taxpayer and /or its associated enterprise(s)
It is submitted that article 10(2) of the EU Arbitration Convention provides taxpayers with an
important right to (orally) share their viewpoints on and their solutions to the case with the
advisory commission.1959 Nevertheless, article 10(2) does not further specify what the rights of
taxpayers are when appearing before the advisory commission; the appearance itself is surrounded
with uncertainties.1960 For example, it is unclear whether the taxpayer (or his representative) is
allowed to give a presentation during such appearance, whether the taxpayer is allowed to support
its arguments against the positions of the Member States, and whether the advisory commission is
at liberty to reject a taxpayer’s request to appear. With respect to this latter issue it is submitted
that article 10(2) is sufficiently clearly descriptive (the words ‘at its request’): it is up to the
associated enterprises concerned to request to appear, and the advisory commission is not allowed
to reject such request. Note that as article 10(2) also includes the words ‘or be represented’ it is
not required that taxpayers themselves appear before the advisory commission. Further, based on
the wording used in article 10(2), it is submitted that it is also up to the taxpayer to decide when to
appear before the advisory commission. This provides taxpayers with flexibility to appear before
the commission when they deems appropriate. That being said, the convention and the Code of
Conduct do not provide guidance on how to proceed once a taxpayer requests to appear before the
advisory commission. In relation hereto, paragraph 9.3(d) of the Code of Conduct only
recommends Member States to inform the taxpayer at the outset of the procedure that they are
entitled to appear before the advisory commission. It is submitted that this is nothing more than a
redundant reminder of what is already stipulated in article 10(2) of the convention. Apart from this
criticism, the provision also is of scant effect, as taxpayers are not routinely informed that an
advisory commission has been established.1961 In other words, paragraph 9.3(d) is useful only if
taxpayers are also informed that the advisory commission has been established. Although it is true
that paragraph 9.3(b) obliges the competent authorities to inform the taxpayer of all significant
developments during the mutual agreement procedure, it is not fully clear whether this also covers
the reference of the case to the arbitration procedure. Strictly speaking such reference is no longer
a development during the mutual agreement procedure, but a consequence of the ending of this
procedure. Due to the ambiguous wording in the Code of Conduct, it remains uncertain whether
paragraph 9.3(d) is of any practical effect.
In addition to the right for taxpayers to appear before the advisory commission, article 10(2) of the
convention also obliges taxpayers to appear before the advisory commission if the latter requests
so. Because of the inclusion of the term ‘shall’, taxpayers are obliged to appear and have no right
of refusal. Two points of criticism can be advanced that are not further addressed in the
convention or the Code of Conduct:
•

•

It remains ambiguous what rules have to be applied if a taxpayer and/or its associated
enterprise(s) were to refuse to appear before the advisory commission, as there is no sanction
system in place for such refusal. It is submitted that such non-appearance would factually
harm the taxpayer’s position, as for example, it could force the advisory commission to
postpone its proceedings until the taxpayer and/or its associated enterprise(s) actually
appeared before the commission.1962 As this is obviously not in the taxpayer’s interest, it
appears unlikely that they in practice would refuse to appear before the advisory commission
following a request of the latter; and
It is not clarified whether witnesses are allowed to appear before the advisory commission.
The EU JTPF’s chair argued that the convention does not prohibit such appearance.1963 Kolb

1959
Hinnekens 1996/3, p. 307, therefore considered that the provision of article 10(2) of the convention is in line with the principle of
the right to a fair hearing.
1960
The Economic and Social Committee – with respect to the proposed Arbitration Directive – had already requested the Commission
to clarify whether the taxpayer had the right to argue his case before the advisory commission. See Opinion of the Economic and Social
Committee (C 78/18), par. 2.5.2. See also Waardenburg 1978, p. 148. The Commission, however, did not respond.
1961
See also Lahodny-Karner 1997, p. 201.
1962
See also Djebali 2012, par. 6.4.2.1.2.
1963
See Doc. JTPF/007/2003/EN, par. 26.
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too argued that the advisory commission is allowed to hear witnesses and experts.1964 It is
submitted that these views are correct, as there is no explicit prohibition of hearing witnesses
and experts. Further, article 10(2) of the convention allows taxpayers to have a representative
appear before the advisory commission. This is to be interpreted as meaning that also
witnesses/experts, such as employees, tax advisors, or other persons involved can be
appointed as representatives.1965

A question relating to the above observations is whether it is necessary to include in the
convention the obligation to appear, since representatives of the Member States (e.g. the tax
inspector) are not obliged to appear once requested (this is further discussed below). However,
this comparison is not entirely fair, because Member States are already present in the advisory
commission. The advisory commission has the task to deliver an opinion on the correct arm’s
length price for the transactions under review. In order to arrive at this price, it needs to consider
the case from the angle of all stakeholders in the case and also weigh their arguments and
proposed solutions for the case under review. It is in that regard considered important, if the
taxpayer himself did not request to enter an appearance, that the advisory commission is allowed
to request taxpayers to appear before it. In order to avoid that such possible appearance is not
made redundant, an obligatory appearance is thus necessary. In practice, though, it is unlikely that
taxpayers will refuse to appear before the commission, as they will want to tell their side of the
story.1966
14.7.7.4.2 Appearance by Member States
Unlike in the case of taxpayers, article 10(2) of the convention does not provide Member States
the right to request an appearance before the advisory commission. It is submitted that since the
Member States involved are already represented in the advisory commission, whereas the
taxpayer and its associated enterprise(s) are not, providing such a right to the Member States
would be somewhat superfluous. Further, article 10(2) also does not provide the advisory
commission the right to request Member States or their representatives to appear before it. Such a
right, however, is provided for in paragraph 9.3(d) of the Code of Conduct. Notably, paragraph
9.3(d) does not oblige Member States to appear before the advisory commission, whereas article
10(2) explicitly obliges taxpayers to do so at the advisory commission’s request. It is in that
regard also striking that for taxpayers a provision is included in the convention and for Member
States only in the Code of Conduct, which latter constitutes a from a legal perspective a less
binding instrument. Although this can be explained by the fact that discussions on Member States’
appearance before the advisory commission arose only after the EU Arbitration Convention was
adopted, it nonetheless remains an unnecessary difference. As for taxpayers, there is no sanction
mechanism in place if a Member State does not comply with a request to appear. It is submitted
that also in this situation such non-appearance is unlikely, as it is also in each Member State’s
interest that the advisory commission should proceed with its work and deliver an opinion as soon
as possible. This because the Member States involved bear the costs of the arbitration procedure
and thus have an interest in reducing those costs as much as possible; thus a delay in the
proceedings is undesirable. Additionally, an unnecessary postponement due to lack of cooperation
by one or both Member States involved would also not be in their interest, as most Member States
grant a suspension of tax collection during the period in which the convention’s procedures are
being applied. Hence non-cooperation by the Member States involved may further postpone the
tax collection.
14.7.7.5 Evaluation
With respect to the appearance by taxpayers and Member States before the advisory commission
the following conclusions are drawn:

1964
1965
1966

Kolb 1996, p. 242.
See also Germany’s regulation (IV B6 – B 1300 – 340/06) of July 13, 2006, par. 13.4.4.
Also Djebali 2012, par. 6.4.2.1.2.
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•

Appearance by the taxpayer at his own request: pursuant to article 10(2) of the convention,
taxpayers are entitled to appear before the advisory commission at their own request. For
them this is an important right, as it allows them to present their views on the case and on how
it should be resolved as well as to counter arguments put forward by competent authorities.
Such appearance may therefore contribute to a fairer and more balanced outcome of the
arbitration procedure. As regards its content, it is concluded that article 10(2) sufficiently
clarifies that taxpayers do not themselves have to appear before the commission, but also can
be represented, and also sufficiently clarifies that the advisory commission is obliged to honor
a request for appearance. This adheres to the principles of effectiveness, efficiency, legal
justice, legal equality and legal certainty. Article 10(2), however, is ambiguous as to the
procedure to be followed when appearing before the advisory commission. Additionally, it is
also not properly reflected whether witnesses are allowed to appear before the advisory
commission. To this extent the provision does not adhere to the principles of clarity and
simplicity and transparency;
Informing the taxpayer of his rights to appear before the advisory commission: paragraph
9.3(d) of the Code of Conduct obliges competent authorities to inform their taxpayers of their
right to make a statement to the advisory commission. It is concluded that this does not
contribute to a more efficient arbitration procedure, as the taxpayer still has to request to
appear, and such appearance still has to be planned and the provision redundantly rephrases
what already follows from article 10(2) of the convention. Furthermore, taxpayers are not
routinely informed that a case has been referred to the arbitration procedure. Although
adhering to the principles of clarity and simplicity and transparency, paragraph 9.3(d) does
not adhere to the principles of effectiveness and efficiency;
Appearance by the taxpayer at the request of the advisory commission: article 10(2) of the
convention grants the advisory commission the right to request the associated enterprises
involved to appear before it, in which case they are obliged to appear. The convention does
not, however, include a sanction mechanism if enterprises refuse to appear. It is concluded
that as it is highly unlikely that enterprises would not appear – also because it could harm
their position on a quick resolution of the case – the absence of a sanction mechanism does
not adversely affects the provision’s effectiveness; and
Appearance by the Member States involved at the request of the advisory commission: The
Member States, pursuant to article 10(2) of the convention, have no right to request an
appearance before the advisory commission. This is logical, since they are already represented
in the commission. Nevertheless, pursuant to paragraph 9.3(d) of the Code of Conduct the
advisory commission can request the Member States to appear before it. It is notable that
paragraph 9.3(d) does place a similar obligation on the Member States as article 10(2) of the
convention does on taxpayers. Further, it is striking that for taxpayers a provision is included
in the convention and for Member States only in the Code of Conduct, which is a from a legal
perspective a less binding instrument. For this reason this part of paragraph 9.3(d) of the Code
of Conduct does not adhere to the principles of legal justice and legal equality.

14.8 Confidentiality of information
14.8.1 Provisions of the EU Arbitration Convention
Article 9(6) of the EU Arbitration Convention includes a secrecy obligation for members of the
advisory commission. This provision reads:
‘The members of the advisory commission shall keep secret all matters which they learn as a
result of the proceedings. The Contracting States shall adopt appropriate provisions to penalize
any breach of secrecy obligations. They shall, without delay inform the Commission of the
European Communities of the measures taken. The Commission of the European Communities
shall inform the other Contracting States’. [Emphasis added]

The Joint Declaration in the Annex to the convention relating to article 9(6) stipulates that:
‘The Member States shall be entirely free as regards the nature and scope of the appropriate
provisions they adopt for penalizing any breach of secrecy obligations’. [Emphasis added]
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14.8.2 Work conducted by the EU JTPF
The EU JTPF did not discuss the secrecy obligation in detail. However, in its deliberations on
whether the advisory commission should be assisted by a secretariat (see section 14.5.2), the
forum also discussed whether the secretariat should be bound to the secrecy obligation of article
9(6) of the convention. The EU JTPF agreed that this should be the case and subsequently agreed
what became paragraph 9.2(d) of the Code of Conduct, which is further discussed below.
14.8.3 Provision of the Code of Conduct
As regards the secrecy obligation for the advisory commission’s secretariat, paragraph 9.2(d) of
the Code of Conduct stipulates that:
‘(…) Members of the secretariat will be bound by the secrecy provisions as stated in Article 9(6) of
the Arbitration Convention’.

14.8.4 Analysis
14.8.4.1 Necessity of a secrecy obligation
The origin of the secrecy obligation of article 9(6) of the convention can be found in article 4(4) of
the proposed Arbitration Directive.1967 This provision, however, was not entirely incorporated in
article 9(6) of the convention. Whereas under the proposed Arbitration Directive only the
independent members were bound by this secrecy obligation, under the convention all members of
the advisory commission are bound by the secrecy obligation.1968 It is submitted that, for reasons
of clarity and equality, it is a good step forward that under the EU Arbitration Convention all
members of the advisory commission are bound by the same secrecy obligation. Apart from that,
it is from the perspective of taxpayers of utmost importance that information submitted to the
advisory commission remains confidential, especially because non-governmental officials are also
appointed as arbitrators.1969 As observed in section 14.7.6, the taxpayer is not provided with a
right of refusal to submit information requested by the advisory commission (although Member
States are provided three exception clauses in article 10(1) of the convention). The information
used and exchanged during the arbitration procedure contains sensitive information about a
taxpayer’s business strategy, transfer pricing policy and the transfer prices used for the
transactions under review. If such information were to become publicly available (and/or come
into the hands of the taxpayer’s competitors), it could seriously harm the taxpayer’s business.1970
Also could it make other tax authorities aware of this taxpayer’s transfer pricing policy, which
subsequently could trigger an audit so as to assess the correctness of the transfer prices used in
their state. Further, if such incidents were to occur, it would surely not increase taxpayers’
confidence in the convention as a proper tool to settle transfer-pricing disputes. Thus, in order to
protect the taxpayer and to provide for a well-functioning dispute settlement mechanism, it should
be guaranteed that all the information shared with the advisory commission is treated as
confidential. It is submitted that a secrecy obligation in conjunction with a penalty clause is
indispensible for a well-functioning of the EU Arbitration Convention.

1967
This paragraph stipulated that: ‘in their capacity as members of the commission, the independent persons of standing shall be
subject to the obligation of professional secrecy under the conditions laid down by the domestic legislation of each of the Member
States concerned’. The 1978 Netherlands’ proposal for a multilateral arbitration convention also included this rule. See Council Note
R/856/78 (FIN 213) of April 13, 1978. See for a discussion Redaction Tax Planning International Forum 1978, p. 63.
1968
Under the proposed Arbitration Directive as also the 1978 Netherlands’ proposal for a multilateral arbitration convention, the
chairman was to be chosen from the already appointed independent persons, so the chairman was already bound by the same secrecy
obligation.
1969
The Economic and Social Committee made similar remarks in 1978 in respect of the proposed Arbitration Directive. See Opinion
of the Economic and Social Committee (C 78/18), par. 2.5.1 See for a discussion also Waardenburg 1978, p. 148 and De Roeck 1990,
p. 124. See further the remarks of the OECD in its 2014 public discussion draft on action item 14 of the BEPS project: ‘the security of
taxpayer and competent authority information and communications are critical to public confidence in tax administration, including
the mutual agreement procedure. There may be an even greater sensitivity in connection with MAP arbitration, as independent
arbitrators who are not formally employees of the tax administrations of the Contracting States are brought into the mutual agreement
process’. See OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more effective, Paris, December
18, 2014, par. 49.
1970
See also Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 8.3.
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14.8.4.2 Content of the secrecy obligation
The secrecy obligation in article 9(6) of the convention means that all members of the advisory
commission must keep secret all types of information (e.g. documentation, evidence and other
information) received as members of the commission.1971 Further, from the phrase ‘all matters
which they learn as a result of the proceedings’ it follows that all discussions within the advisory
commission itself should be kept confidential, such as position papers exchanged amongst its
members, or the minutes of the advisory commission’s meetings that include the voting within the
advisory commission. Also all information that the advisory commission shares with the
competent authorities involved falls within the scope of the secrecy obligation. It is submitted that
in essence article 9(6) is sufficiently descriptive as regards its content and scope of application.
Through this provision, the taxpayer has a sufficient guarantee that all information relating to its
case will remain confidential during the arbitration procedure and that if, unexpectedly, this
secrecy obligation is not complied with, a proper penalty regime applies.1972 Nevertheless, there is
one point of criticism that may be advanced. Member States’ representatives can be penalized for
breaching a secrecy obligation by Member States’ regulations, as they are government officials;
but it is not clarified which penalty regime applies in case of a breach of secrecy obligation by the
independent members and the chairman.1973 Although it is logical that this should be the regime of
the Member State that appointed the persons or from which whose list of eligible person they were
appointed, this has not properly been reflected in the EU Arbitration Convention.
Further, it is submitted that it is also important that the advisory commission’s secretariat is
bound, pursuant to paragraph 9.2(d) Code of Conduct, to the same secrecy obligation as the
commission members, as then all persons involved in the arbitration procedure are bound by a
secrecy obligation. Although this provision is considered sufficiently descriptive as regards its
content and scope of application, here too the criticism applies that it has not been specified which
penalty regime applies in case of a breach of the secrecy obligation.
14.8.4.3 Penalty clause for breach of secrecy obligation
Article 9(6) of the convention stipulates that each Member State individually has to put in place a
sanction mechanism if a member (or members) of the advisory commission breaches the secrecy
obligation. Following the text of the Joint Declaration, the Member States are at liberty as regards
the nature and scope of these appropriate provisions; they are not bound by any restrictions or
instructions when adopting provisions to penalize a breach of the secrecy obligation. It is
submitted that although this system leaves the Member States flexibility to align with their
domestic legislation to sanction a breach of secrecy obligation, there are two points of criticism
that can be advanced:
•

The fact that Member States are at liberty to adopt appropriate provisions so as to penalize a
breach of the secrecy obligation runs the risk of there being 28 different sanction mechanisms
put in place, which subsequently does not lead to a uniform application of the convention.
However, this follows directly from the legal nature of the EU Arbitration Convention. As it

1971
Djebali concluded that the secrecy provision only applies to Member States’ representatives. See Djebali 2012, par. 6.2.3. It is
submitted that this position is incorrect, as article 9(6) EU explicitly refers to all members of the advisory commission. Further, as
correctly mentioned by Hinnekens, any domestic rule that would require Member States’ representatives to disclose information
received on their account as members of an advisory commission cannot be applied under the EU Arbitration Convention. See
Hinnekens 1996/3, p. 308. See further also Groen 2002, p. 19.
1972
Hinnekens nevertheless criticized the secrecy obligation of article 9(6) because it only applies to members of the advisory
commission and not to the competent authorities that deal with the case during the mutual agreement procedure or the implementation
procedure after the advisory commission has delivered its opinion. See Hinnekens 1992, p. 100. In essence, Hinnekens’ criticism is to
be considered correct, as the secrecy obligation of article 9(6) indeed only relates to the arbitration procedure. Nevertheless, as
discussed in section 13.5, the competent authorities are already bound to a secrecy obligation for the mutual agreement procedure. This
explicitly follows from paragraph 7.3(c) of the Code of Conduct. By means of this provision, the secrecy of information is also
safeguarded for the mutual agreement procedure (either under a double tax convention between the Member States involved or under
their domestic legislation). Further, as will be discussed in chapter 15, it is submitted that as the implementation procedure is part of the
mutual agreement procedure, the secrecy obligation of paragraph 7.3(c) of the Code of Conduct also applies to the implementation
procedure. Conclusively, all parties involved in the procedures of the EU Arbitration Convention are bound to secrecy obligations.
1973
In comparison, paragraph 22 of the Addendum to the proposed Arbitration Directive stipulated that the arbitration commission’s
members were bound by the domestic legislation of that Member State that provided for the strictest legislation.
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•

•

is a multilateral convention under international public law, there is no supranational
legislation in force. As a result, Member States’ domestic legislation forms the capstone of
the convention’s implementation and the rules for penalizing a breach of the secrecy
obligation. It, however, can be questioned whether non-uniform measures for penalizing the
breach of the secrecy obligation are indeed problematic. It is submitted that this is not the
case as long as they all lead to penalizing a breach of the secrecy obligation. Additionally, by
leaving it up to Member States they can choose the provision they deem the most appropriate
in line with their domestic legislation and administrative practice;
Each Member States is obliged to inform the Commission of its provisions adopted. The
Commission is subsequently obliged to inform the other Member States of the measures
taken by each Member State. So far it is unclear whether each Member State has actually
introduced provisions for penalizing any breach of the secrecy obligation, whether they have
informed the Commission hereof and whether the Commission has informed the other
Member States accordingly.1974 It is submitted that it is not transparent not to make public
which penalty regime applies per Member State, as taxpayers do not have information or
whatsoever on whether Member States indeed have adopted appropriate provisions for
penalizing any breach of the secrecy obligation, and what the content of such provisions are.
So far only from France’s and the Netherlands’ unilateral regulations can it be deduced what
measures have been adopted by these Member States; and1975
In the literature it has been reported that Denmark, Germany, Luxembourg, Italy, Spain and
Sweden did not introduce measures, but instead deemed their already existing domestic
legislation sufficient to penalize any breach of the secrecy obligation.1976 It is submitted that
this is correct, as article 9(6) EU Arbitration Convention does not specifically require that
measures are actually to be introduced, only that Member States shall adopt such provisions.
In other words, if such provisions are already exist, this is to be considered sufficient in light
of article 9(6). That being said, the criticism nevertheless remains that for the majority of
Member States it has not been clarified whether they have adopted such appropriate
provisions and if so what the content of these provisions is.1977

14.8.5 Final considerations
Article 9(6) of the EU Arbitration Convention obliges all members of an advisory commission to
keep secret all matters they learn as a result of the proceedings during the arbitration procedure.
The inclusion of this obligation in the convention provides taxpayers with sufficient protection
that all information shared and used during the arbitration procedure remains confidential. Further,
the content of article 9(6) – along with paragraph 9.2(d) of the Code of Conduct – is sufficiently
descriptive and provides taxpayers sufficient guarantees that secrecy is guaranteed, and that in the
event of a breach of this secrecy obligation, a sanction mechanism applies. This therefore adheres
to the principles of legal justice and legal certainty. In this respect, article 9(6) obliges Member
States to adopt ‘appropriate provisions’ so as to penalize a breach of this secrecy obligation and
1974

See also Djebali 2005, par. 2.1.
In its unilateral regulation France refers to article 226-13 of the Penal Code, thereby referring to article L103 of the Book of Tax
Procedures. See France’s unilateral regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 280. See also Perdriel-Vaissière
2003, p. 215. Further, during the Netherlands parliamentary proceedings as regards the law on the implementation of the EU
Arbitration Convention, the Dutch government included a special provision relating hereto, which stipulates that: ‘anyone who is
involved in the implementation of the Convention and who acquires information which he knows or should reasonably suspect that the
information needs to remain confidential, and who is not already by virtue of office, profession or legal provision in respect of such
data bound to a secrecy obligation, is obliged to secrecy thereof except where any statutory provision requires him to disclose such
information or whether pursuant to his task in the implementation of the Convention the need arises for disclosure’ (English translation
by the author). See Netherlands parliamentary document 1991-1992 – 22 691 no. 1-2, under article 4. During these parliamentary
proceedings it was clarified that by virtue of this provision the secrecy obligation is incorporated in Netherlands legislation and
subsequently that any breach of this secrecy obligation is an offence that can be penalized pursuant to article 272 of the Netherlands
Criminal Code. See Netherlands parliamentary document 1991-1992 – 22 691 no. 3, p. 4. See also Velthuizen 2003, p. 171-172.
1976
See inter alia Nilausen 2003, p. 150; Bassler 2003, p. 251; Steichen 2003, p. 378, Pistone 2003, p. 335; Serrano Antón 2003, p.
443-444; and Dahlberg 2003, p. 467. Pistone reported that Italy never adopted any provision penalizing breaches of the secrecy
obligation.
1977
The example of Luxembourg is instructive. Steichen 2003, p. 378, reported that Luxembourg did not adopt a provision to penalize
a breach of the secrecy obligation, as the Luxembourg government considered this unnecessary, because members of the advisory
commission all have professions where strict secrecy rules exist. It is submitted that this is not a very convincing argument, because the
central issue is that the Member State itself has to adopt a provision to penalize a breach of secrecy obligation. If Luxembourg indeed
did not have legislation in force on this matter, it has failed to with the obligation of article 9(6) of the convention, whereas it is legally
committed to do so.
1975
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subsequently to notify the Commission thereof. The Member States’ Joint Declaration on article
9(6) thereby emphasizes that they are entirely free as regards the nature and scope of the
provisions penalizing any breach of the secrecy obligation. Although there may be 28 different
sanction mechanisms in place, this follows from the convention’s legal nature and cannot be
changed unless the convention’s legal nature is changed as well. The absence of uniform rules
should not be problematic, as long as the unilateral rules in force actually lead to penalizing a
breach of secrecy obligation. There is in essence thus no conflict with the principle of legal
equality. This however, remains uncertain, as the Commission has not made public whether each
Member State has introduced appropriate provisions, and, if so, what the content of these
provisions is. Furthermore, it is not specified which sanction mechanism applies to the
independent members, the chairman and the secretariat of the advisory commission. For these
reasons article 9(6) of the convention and paragraph 9.2(d) of the Code of Conduct, taken
together, do not fully adhere to the principles of clarity and simplicity, transparency, effectiveness
and legal equality either.
14.9 Costs
14.9.1 Provisions of the EU Arbitration Convention
The EU Arbitration Convention sets out in article 11(3) rules on how the costs of the arbitration
procedure are to be shared amongst the stakeholders. This paragraph stipulates that:1978
‘The costs of the advisory commission procedure, other than those incurred by the associated
enterprises, shall be shared equally by the Contracting States concerned’. [Emphasis added]

14.9.2 Work conducted by the EU JTPF
14.9.2.1 Cost basis of the arbitration procedure and payment of the costs
Already in 1991-1992 the Informal Working Group discussed what the cost basis of the
arbitration procedure is.1979 It was thereby suggested that the costs of the arbitration procedure
include fees/reimbursement of the advisory commission’s independent members and its chairman,
and the costs necessarily incurred by these persons.1980 These discussions, however, did not lead
to specific recommendations or procedural rules.1981 Along the lines of those discussions, the EU
JTPF also discussed the cost basis of the arbitration procedure.1982 The forum eventually agreed
on rules that are set out in paragraph 9.3(e) of the Code of Conduct and are discussed in section
14.9.3 below. The EU JTPF also briefly discussed what the level of reimbursement of expenses
for independent persons and the chairman should be, and which Member State should initially
bear the costs of the arbitration procedure. For these issues too the forum agreed on the provisions
set out in paragraphs 9.3(f)(i) and 9.3(g) of the Code of Conduct. These provisions are also
discussed in section 14.9.3.
14.9.2.2 Fees of independent persons / chairman
Within the EU JPTF different views were taken on how the independent persons and the advisory
commission’s chairman should be remunerated for their functions.1983 These different views were:
a) An indicative or a specific fixed amount (for example a per diem sum for the meetings) so as
to avoid difficult negotiations between the Member States involved on a case-by-case basis;
1978
The provision has its origin in article 4(6) of the proposed Arbitration Directive, which stipulated that: ‘the expenses of the
proceedings of the commission, save for the expenses incurred by the associated enterprises, shall be shared equally between the two
Member States concerned’. This rule was also to be found in article 7(6) of the 1978 Netherlands’ proposal for a multilateral arbitration
Convention. See Council Note R/856/78 (FIN 213) of April 13, 1978.
1979
Note of the Netherlands Ministry of Finance on the implementation of the EU Arbitration Convention (September 12, 1991), par. 4
and Draft Protocol to be discussed at the second meeting of the subgroup (meeting November 26, 1992), par. VII.
1980
This suggestion reads as follows: ‘the costs of the commission procedure include the costs which, in the opinion of the commission,
where necessarily incurred in the commission procedure as well as the fees and disbursements of the independent members of the
commission’.
1981
The Netherlands incorporated these suggestions in its unilateral policy prior to the adoption of the Code of Conduct. See Decree of
the Netherlands State Secretary of Finance of December 19, 2001 (IFZ 2001/993M), par. 3.6.
1982
Doc. JTPF/007/2002/REV1/EN, par. 60.
1983
Doc. JTPF/012/2003EN, para. 19-21. See also doc. JTPF/011/REV2/2013/EN, Annex 3 under Germany.
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b) Taking the salary of a Member of the European Parliament as reference point for fixing the
fees of the independent persons of standing; and
c) Leaving it to the competent authorities to negotiate with the independent persons of standing
about the fees.

The majority of Member States’ representatives supported option a). Business representatives
opposed to this option, as in their view a limitation of the total amount of fees could lead to a
situation in which the advisory commission would be forced to stop its work when the amount of
fees reached its maximum.1984 The Member States’ representatives opposed these arguments and
the system of reimbursement on the basis of the days spent on a case by the independent persons,
since the actual time spent by each commission’s member would be difficult to monitor. Instead
they suggested setting the fees at a fixed amount with a reference to meeting days.1985 After
discussions the EU JTPF eventually agreed to cap the fees for independent persons at EUR 1,000
per meeting day and a higher amount for the advisory commission’s chairman.1986 The agreement
on the amount of fees is incorporated in paragraph 9.3(f)(ii) of the Code of Conduct and is further
discussed in section 14.9.3 below.
As part of its monitoring function, the EU JTPF re-discussed the amount of fees to be paid to
independent persons and the chairman during its 2011-2015 working period. This followed from
comments by former members of advisory commissions that the basis for calculating fees, and the
fee itself, was too small and too low respectively.1987 The former members stressed that the
majority of the preparatory work is done prior to the meetings of the advisory commission and
afterwards so as to reflect the discussions held during these meeting. This work, however, was not
taken into account in the amount of fees.1988 The same applied to the work on drafting the opinion
and the period of travelling. To solve these issues, they suggested that the fee basis should take
into account the work performed and time spent outside the meetings of the advisory commission
as well.1989 One former member thereby specifically referred to other arbitration proceedings, for
which the fees are set at USD 3,000 per day of work (not meeting days).1990 A last issue they
raised was that the Member States involved in their specific cases did not invoke paragraph 9.3(f)
of the Code of Conduct as to agree on a different fee basis for the independent members of the
advisory commission to reflect the actual work performed. Based on this input, the EU JTPF
considered that the forum should discuss further the remuneration of the independent members of
the advisory commission, in particular whether it should be increased and, if so how, to adjust the
fee structure properly.1991 The EU JTPF’s secretariat requested forum members to provide input
relating to this subject. The following suggestions were made: 1992
•
•
•

Introducing a time-based remuneration system (Bulgaria);
Introducing a remuneration system based on the rule: for one meeting day there is one
preparation day (Cyprus); and
Adjust the amount of fees according to the Euro Area Inflation Rate (Denmark).

1984

Ibid par. 22. One Member State representative supported this position and cautioned that there was no legal basis for a limitation of
fees. Hence the only justification could be budgetary certainty.
1985
Ibid par. 23.
1986
Doc. JTPF/007/2002/REV1/EN, par. 60. This fee amount is based on discussion by the Informal Working Group in 1991-1992,
which discussed a fixed fee of 1,000 ECU (the predecessor of the Euro) per person per meeting day. See Draft Protocol to be discussed
at the second meeting of the subgroup (meeting November 26, 1992), par. VII. Further, within the EU JTPF discussion also arose as to
whether the amount of fees should be capped at a maximum per arbitration procedure. In this respect, the Netherlands’ representative
within the EU JTPF proposed that the arbitration procedure’s total costs should not exceed EUR 100,000. The forum did not reach
consensus on a maximum, and eventually agreed that the Member States involved should – for a specific case – not maximize the total
amount of fees. See doc. JTPF/007/2002/REV1/EN, par. 60 and doc. JTPF/012/2003/EN, par. 24. See also Decree of the Netherlands
State Secretary of Finance of December 19, 2001 (IFZ 2001/993M), par. 3.6. Also this maximum amount of EUR 100,000 followed
from the discussion of the Informal Working Group in 1991-1992.
1987
Doc. JTPF/010/2013/EN, Annex. See also Lodin 2014, p. 174.
1988
Ibid Annex – respondent 1 under panel procedure, respondent 2 under 5) and respondent 4.
1989
Ibid par. 5. This should inter alia cover: (i) reading of documentation, (ii) exchanging e-mails, (iii) making conference calls, (iv)
agreeing on the wording of the opinion, and (v) travelling time. See also doc. JTPF/011/REV2/2013/EN, Annex 3 under Germany.
1990
Ibid Annex – respondent 4.
1991
Doc. JTPF/014/2013/EN, p. 4. See also doc. JTPF/011/REV2/2013/EN, par. 30.
1992
Ibid Annex 3.
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Specifically relating to the suggestion made by the representative from Denmark, EU JTPF’s
secretariat additionally suggested increasing the fees to EUR 1,250 per meeting day, so as to cap
future inflation. Representatives from Germany and the United Kingdom responded to the
suggestions made.1993 The representative from the United Kingdom mentioned that in principle he
could support the Danish suggestion, but that apart from that there was no need to change the fee
structure. The German representative did not support the suggestion of former members of
advisory commissions to take also into account for the fee basis the work performed outside the
meetings of the advisory commission, nor did he support the suggestion of Bulgaria to base the
remuneration of independent members on the time spent. This representative argued that:
a) It was from the outset clear that the members of the advisory commission would have to spend
more time on the case than only meeting days;
b) Changing to a time-spent remuneration system is difficult because: (i) it is difficult to check the
actual time spent for each member, (ii) the total amount of fees could become very substantial
and (iii) might lead to different remuneration for each member;
c) The amount of remuneration of EUR 1,000 per meeting day was not meant as a financial trigger
for independent persons to act as a member of an advisory commission. Rather it is to be
considered an honorary appointment and there was thus no need to make it financially attractive
for those independent persons; and
d) The amount of fees was not intended to compensate the independent persons for their time that
they could otherwise have spent on financially more attractive work (e.g. as a lawyer in a
private practice).

Based on these arguments, the representative of Germany concluded that the fee structure under
the convention should remain unaltered. In a reaction to the criticism raised by former members of
the advisory commission, the EU JTPF recognized that members of an advisory commission
perform a substantial part of their work prior to and after the commission’s meetings. The forum
nonetheless concluded that no amendments were necessary to the cost-basis of the advisory
commission (meeting days), as a reference to actual time spent is difficult given the fact that the
actual time spent could not be objectively established.1994
14.9.3 Provision of the Code of Conduct
As regards the cost-basis of the arbitration procedure, paragraph 9.3(e) of the Code of Conduct
stipulates that:
‘The costs of the advisory commission procedure, which will be shared equally by the Member
States concerned, will be the administrative costs of the advisory commission and the fees and
expenses of the independent persons of standing’. [Emphasis added]

Paragraph 9.3(f)(i) of the Code of Conduct further defines the reimbursement of expenses of
independent persons and the chairman, and provides that:
‘The reimbursement of the expenses of the independent persons of standing will be limited to the
reimbursement usual for high ranking civil servants of the Member State which has taken the
initiative to establish the advisory commission’. [Emphasis added]

As regards the amount of fees for independent persons and the chairman, paragraph 9.3(f)(ii) of
the Code of Conduct stipulates that:
‘The fees of the independent persons of standing will be fixed at EUR 1000 per person per
meeting day of the advisory commission and the Chairman will receive a fee higher by 10 % than
that of the other independent persons of standing’. [Emphasis added]
1993

Ibid.
Doc. JTPF/003/2014/EN, par 4.10; doc. JTPF/004/2014/EN, par. 30; doc. JTPF/015/2014/EN, par. 4.2.14; and doc.
JTPF/002/2015/EN, par. 2.16 under 40.
1994
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Finally, with respect to the payment of costs of the advisory commission, paragraph 9.3(g) of the
Code of Conduct stipulates that:
‘Actual payment of the costs of the advisory commission procedure will be made by the Member
State which has taken the initiative to establish the advisory commission, unless the competent
authorities of the Member States concerned decide otherwise’. [Emphasis added]

14.9.4 Analysis
14.9.4.1 Cost basis of the arbitration procedure
Article 11(3) of the EU Arbitration Convention itself does not define what can be considered as
costs of the arbitration procedure. These costs merely come down to: (a) fees for and expenses of
the arbitrators, (b) costs incurred by taxpayers and competent authorities for participating in the
procedure, and (c) other administrative costs (i.e. secretarial assistance, translation and costs for
renting office spaces).1995 It is submitted that the absence of a clear definition of the term ‘costs’
under the convention, or a list of all items that should considered as costs of the advisory
commission, implies that the competent authorities involved first mutually have to agree whether
certain expenses are actually costs of the advisory commission, and whether there should be a
limit on these costs. 1996 This runs the risk on delays and a non-uniform application of the
convention. It is submitted that it is valuable that paragraph 9.3(e) of the Code of Conduct
includes a definition of the costs basis of the arbitration procedure. It is, however, submitted that
this provision is not entirely free from criticism. Although in essence it provides a sufficiently
descriptive rule as to which costs can be considered costs of the advisory commission, it is also
somewhat ambiguous due to the absence of a definition of the words ‘administrative costs’.
Additionally, the provision contains no threshold or maximum as regards the administrative costs.
Since the words ‘administrative costs’ have not been defined in the Code of Conduct, and as their
determination is not made subject to negotiations by competent authorities, all costs incurred by
the advisory commission are to be considered administrative costs without a threshold or
maximum of costs to be reimbursed. This inter alia concerns costs for: (i) translating documents,
(ii) secretarial assistance, (iii) using office spaces for meetings, and (iv) expert opinions (if any).
Although this argument has merit, it is nevertheless submitted that the absence of a definition of
the term ‘administrative costs’ does not lead to a streamlined and efficient arbitration procedure,
as it may trigger discussions between the competent authorities as to what can be considered
administrative costs in a specific case. Another point of criticism is that paragraph 9.3(e)
incorrectly refers to fees and expenses of the independent members of the advisory commission,
whereas this should also include a reference to fees and expenses of the advisory commission’s
chairman.
Article 11(3) of the convention explicitly stipulates that the costs incurred by taxpayers (i.e. costs
for providing additional information, costs of hiring experts, translation costs or possible
travelling expenses) are excluded from the cost basis of the arbitration procedure.1997 In this
respect, Killius has argued that it is unjustified that the taxpayer has to bear its own costs during
this procedure, as it was due to the imposition of a profit adjustment – that violated the tax
principles of article 4 EU Arbitration Convention – that the arbitration procedure was set in
motion. 1998 In Killius’ view this non-justification is even more evident where the advisory
commission requests the taxpayer to submit additional information or to appear before the
advisory commission.1999 The ICC took an even firmer position and stressed that it was due to the
inability of the competent authorities to reach a solution that a case is referred to the arbitration
procedure. For that reason all costs of the arbitration procedure should be borne by the Member
1995
See also OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more effective, Paris, December
18, 2014, par. 55.
1996
The Electrolux case showed that all fees, administrative expenses, travel expenses and translation expenses were considered costs
of the arbitration procedure. Further, the total costs of this arbitration procedure amounted to approximately EUR 100,000. See Doc.
JTPF/007/2003/EN, par. 14 and Editorial Tax Management Transfer Pricing Report 2004/9, p. 473.
1997
See also Schwarz 2001, par. 28-350.
1998
Killius 1990, p. 445. See further Hinnekens 1991/11, p. 305.
1999
For a similar view see also Andriesse 1991, p. 173-174.
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States concerned, which should in any case include costs incurred by taxpayers in complying with
an information request from the advisory commission.2000 Other authors, however, took a different
position. For example, Van Raad argued that it appeared reasonable that the taxpayer had to bear
its own costs, but also that Member State should provide for (partial) compensation insofar as
costs were incurred for complying with information requests from the advisory commission.2001
Hinnekens arrived at a similar conclusion, but also advocated that – apart from the costs for
complying with requests by the advisory commission – taxpayers are responsible for keeping their
own costs under control and therefore there is little risk of these costs becoming excessive.2002 It is
submitted that both these positions have their pros and cons. It can be argued that as taxpayers are
not fully involved in the arbitration procedure, it is unreasonable that they should have to bear all
their own costs, which they after all do not fully control (e.g. if these costs mainly arise following
a request by the advisory commission). However, if taxpayers lodge a domestic appeal they also
have to bear their own costs. Furthermore, taxpayers also incur costs when complying with
requests for information from the tax authorities. As taxpayers incur similar costs, other than when
applying for the EU Arbitration Convention, it is not unreasonable that taxpayers should have to
bear their own costs during the arbitration procedure. The only unreasonable element may be the
costs incurred for complying with information requests by the advisory commission. As
Hinnekens has observed, in practice these costs will probably not be that substantial, as all
relevant information, documentation and evidence on the case is already in the hands of the
competent authorities involved and thus can easily be obtained by the advisory commission.2003
Requests for additional information will most probably only relate to clarification of certain
positions or facts. Mindful of the costs of litigation, it is submitted that it is unnecessary to grant
taxpayers compensation for costs incurred during the arbitration procedure.
14.9.4.2 Fees of independent persons / chairman
The analysis in this section regarding the fee structure solely concerns fees for independent
members of the advisory commission and its chairman, as the Member States’ representatives are
already remunerated in their function as civil servants and thus are not separately remunerated
under the EU Arbitration Convention.
The convention remains silent on the remuneration of independent members and the chairman of
the advisory commission. In this respect, the forum agreed on a fixed amount of fees per meeting
day, with a 10% higher remuneration for the chairman. It is submitted that this is an important
provision, as it provides a uniform rule and thus a uniform application of the convention. It avoids
lengthy discussions and negotiations between the competent authorities on the amount of fees for
each arbitration procedure. Apart from the actual value of the provision, it is subsequently
submitted that the content of paragraph 7.3(f)(ii) of the Code of Conduct is also sufficiently
descriptive. The fact that the chairman receives a higher remuneration appears reasonable, since
he also has more responsibilities during the arbitration procedure. Despite this clear wording, the
fee structure itself can be criticized, as adhering only to meeting days as the basis for
remunerating independent members and the chairman is not reasonable in light of the work that
has to be performed and the important role played by the advisory commission in resolving the
case under review.2004 As discussed in section 14.9.2.2.2, there has been controversy over whether
the present system is appropriate, but resistance to change seems to be based on a desire to keep
the costs of the arbitration procedure as low as possible rather than on objective arguments against
altering the fee structure.2005
2000

ICC 1984, p. 460-462. See also Hinnekens 1992, p. 101-102.
Van Raad 1998, p. 10.
Hinnekens 1992, p. 101-102.
2003
See in a general sense also Lindencrona & Mattsson 1981, p. 83 and Djebali 2012, par. 6.2.5.
2004
Desax & Veit argued that the current fee structure does not make it attractive for nominees to accept the appointment as members
of the advisory commission and does not even cover the costs that they incur. See Desax, M. & Veit, M., Arbitration of tax treaty
disputes: the OECD proposal, Arbitration International 2007/3, par. VII, sub j.
2005
The double tax convention between Germany and the United States establishes a fee structure of USD 2,000 per arbitrator per day
(not per se per meeting day). This makes clear that Germany is willing to agree to a higher fee structure than agreed in the Code of
Conduct: Article XVI, paragraph 22(o) of the Protocol of June 1, 2006 between Germany and the United States to the double tax
convention of August 29, 1989. The arguments raised by the German representative are therefore neither consistent nor convincing.
2001
2002
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The fee structure of EUR 1,000 per meeting day stems from previous policy of the Netherlands
and discussions by some Member States in the early 90s. This amount no longer keeps pace with
today’s economic value and also not with the role to be played by the arbitrators. Further, it is
submitted that the role of the arbitrator is more than just an honorary appointment, as his or her
task is to deliver an opinion on the correct application of the arm’s length principle in a specific
case, which may have severe impact on the taxpayer’s transfer pricing policy and whereby serious
amounts of money are usually at stake. As the independent members and the chairman are
appointed because of their specific expertise in the transfer pricing area and because of their
independence from the Member States and the taxpayers, they play a serious role in ending the
dispute. In response to the argument put forward by the German representative in the EU JTPF
that from the outset of the convention it was clear that the advisory commission’s members would
have to spend more time on the case than only meeting days, it is submitted that there is no
evidence in documentation or other information at the time of the adoption of the convention to
support that view. And even if the argument were valid, it was in any case not clear from the
outset that the remuneration of the commission’s members should only be based on meeting days,
as this was only agreed on in 2006 on the adoption of the Code of Conduct.2006 And even if it had
been clear from the outset, this does not mean that the current fee structure functions
satisfactorily. In fact, former members of advisory commissions are correct in stating that the
majority of the work is done outside the meetings of the advisory commission and that this is not
properly reflected in the fee structure. So the conclusion of the EU JTPF that the current fee
structure as determined in the Code of Conduct functions satisfactorily, is, with the utmost
possible respect, incorrect. It remains to consider whether adoption of the suggestions made by
Bulgaria, Cyprus and Denmark would counter the criticism raised. Reasons hereof are:
•

•

•

Time based remuneration (Bulgaria/former members): although in essence this suggestion
would solve the criticism raised about the fee structure, as the representative of Germany in
the EU JTPF noted, in practice it is difficult to check each person’s time spent and would also
lead to different remuneration of the independent persons. Not only could this create frictions
amongst the commission’s members, it also runs the risk of members reporting more time
spent so as to increase their remuneration. Further, it appears unrealistic to expect that
Member States would agree to such an open-ended solution, as the costs of the arbitration
procedure could then easily become substantial. For these reasons this option is not feasible;
The principle of one meeting day is one preparation day (Cyprus): this is considered a realistic
alternative, as it provides for a simple and easy-to-apply mechanism that also takes into
account the criticism raised of the fee structure; and
Increasing the fees based on the Euro Area Inflation Rate (Denmark): the same conclusion as
for the second suggestion also applies to this suggestion. The fee amount of EUR 1,000 per
meeting day was agreed upon in 2006 on the adoption of the Code of Conduct. In the
meantime ten years have lapsed, so this amount is already worth a lot less in current terms.
The EU JTPF calculated in 2013 that the fees should be increased to EUR 1,175.25 so as to
keep pace with the Euro Area Inflation Rate. However, it is also submitted that such a onetime increase would not provide a satisfactory solution either, as it would require a periodic
increase of the fees so as to continuously keep pace with the Euro Area Inflation Rate.

In sum, the analysis in this section points out that the current fee structure laid down in paragraph
9.3(f)(ii) of the Code of Conduct does not sufficiently take into account the time spent by
members of the advisory commission, by which de facto more work is performed than is actually
remunerated. Of the suggestions made within the EU JTPF and by former members of advisory
commissions, it is submitted that a combination of the principle of one meeting day is one
preparation day and an in conjunction with increasing the amount of fees by an inflation-related
percentage appears to be realistic and a workable solution to improve the fee structure. It is
2006
This is reinforced by the fact that initially the EU JTPF agreed on a remuneration per (working) day, not specifically meeting days.
Further, from initial discussions the Informal Working Group in 1991-1992 it also follows that it was envisaged to take into account
the time spent on the case, the amount in dispute and the complexity of the case as factors for determining the fees. See Note of the
Netherlands Ministry of Finance on the implementation of the EU Arbitration Convention – September 12, 1991, par. 4.
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disappointing that the EU JTPF decided not to explore these suggestions further and concluded
that the current fee structure functions satisfactorily.
14.9.4.3 Reimbursement of expenses of independent persons
Paragraph 9.3(e) of the Code of Conduct stipulates that the costs of the advisory commission
consist inter alia of expenses of the independent persons of standing. Paragraph 9.3(f)(i) of the
Code of Conduct adds that the reimbursement of these expenses is limited to the reimbursement
that is usual for high-ranking civil servants of the Member State that has taken the initiative to
establish the advisory commission. It is submitted that the introduction of this rule has provided
clarity and in essence is an easy-to-apply mechanism. However, there are some observations to be
made on this provision. These are:
•

•
•

Paragraph 9.3(f)(i) only refers to independent persons and not to the Member States’
representatives and the chairman. For the Member States’ representatives this is logical, as
Member States have to bear their own costs and these representatives are already on their
payroll. In other words, any expenses incurred by these representatives are remunerated
pursuant to their states’ domestic legislation. The fact that the chairman is not mentioned
seems to be a slip of the pen, as the 10% higher remuneration for the chairman is not intended
also to cover the reimbursement of his expenses. Further, because the chairman is chosen
from the list of independent persons, it is submitted that the chairman’s expenses are also to
be reimbursed by the rule laid down in paragraph 7.3(f)(i);
It is unclear what expenses are to be considered expenses of the independent members; and
Paragraph 9.3(f)(i) refers to reimbursement rules for high-ranking civil servants of the
Member State that established the advisory commission. At first sight this appears a logical
and efficient rule, because it aligns with other obligations put on this Member State in relation
to the arbitration procedure (e.g. providing secretarial facilities). However, this option runs
the risk of 28 different rules for reimbursement of expenses. Further, the rules for
reimbursement of high-ranking civil servants have not been specified by each Member State,
so ambiguity and uncertainty result. 2007 It is submitted that paragraph 9.3(f)(i) does not
provide a transparent, clear and easy-to-apply rule and also promote a uniform application of
the EU Arbitration Convention.

14.9.4.4 Payment of the costs of the arbitration procedure
Pursuant to article 11(3) of the EU Arbitration Convention, the Member States involved are
obliged to share the costs of the arbitration procedure equally. 2008 In this respect, Hinnekens has
remarked that this mechanism is not beyond controversy, as the costs incurred by one Member
State may be higher than those of the other Member State(s) concerned.2009 Although Hinnekens’
criticism is in essence correct, it is submitted that this is the nature of the game, as it is practically
difficult and unworkable to analyze for each Member State which costs had been borne and how
they should accordingly be shared with the other Member State(s) involved. For example, if a
Member State bears the costs of the advisory commission’s secretariat, it incurs more costs.
However, both Member States benefit from this secretariat. It is therefore submitted that although
in a specific case a single Member State may incur more costs than the other, article 11(3)
establishes a balanced and easy-to-apply measure. In relation to this rule, paragraph 9.3(g) of the
Code of Conduct stipulates that the Member State that has taken the initiative to establish the
advisory commission initially also has to bear the costs of this commission. It is submitted that
also this rule provides a clear, logical and workable solution, as this aligns with the tasks assigned
to this Member State to organize its meetings and arrange for secretarial assistance.

2007
For example, if the case under review concerns a dispute between Sweden and Germany, in which Germany establishes the
advisory commission, paragraph 9.3(f)(i) of the Code of Conduct stipulates that Germany’s domestic legislation applies for the
reimbursement of expenses. The independent person appointed by Sweden, however, has most probably no knowledge upfront of such
reimbursement.
2008
The Netherlands already used this rule prior to the adoption of the Code of Conduct. See repealed Decree of the Netherlands State
Secretary of Finance of December 19, 2001 (IFZ 2001/993M).
2009
Hinnekens 1996/3, p. 309-310.
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14.9.4.5 Agreement on different rules
Paragraphs 9.3(f) and (g) of the Code of Conduct allow Member States to agree on deviating rules
as regards the fee basis for independent persons/chairman, the reimbursement of expenses and
actual payment of costs. Like the conclusion for other provisions in the Code of Conduct, by
which Member States are also allowed to agree on deviating rules, it is submitted that this does
also not contribute to an efficient and streamlined rule. This is reinforced by the fact that the rules
included in paragraphs 9.3(f) and (g) already provide workable rules. More importantly, any
agreement reached may lead to such low fees that no person will be willing to act as an
independent member or chairman of the advisory commission. Needless to say, this is not a
desirable situation.
14.9.5 Evaluation
In this section the rules in the EU Arbitration Convention and Code of Conduct in relation to the
costs of the arbitration procedure were discussed. Article 11(3) of the convention stipulates that all
costs incurred by competent authorities involved in the case in relation to the arbitration procedure
have to be shared equally by them. Paragraph 9.3(e) of the Code of Conduct defines these costs as
the administrative costs of the advisory commission and fees and the expenses of the independent
persons. These fees and expenses are further specified in paragraph 9.3(f) of the Code of Conduct.
With respect to these rules the following conclusions are drawn:
•

•

•

Cost-basis of the arbitration procedure: pursuant to article 11(3), the costs incurred by
taxpayers are excluded from the cost basis. For the reasons discussed above it is reasonable
that taxpayers should have to bear their own costs. This rule therefore does not conflict with
the principle of legal justice. Paragraph 9.3(e) defines the costs basis of the arbitration
procedure. Although this provision sets out a clear and comprehensive rule, as all costs
incurred by the advisory commission are to be considered administrative costs without a
threshold or a maximum, it remains somewhat ambiguous due to the inclusion of the nondefined words ‘administrative costs’. This may trigger discussions between Member States on
which costs can be considered administrative costs, which does not contribute to a streamlined
and efficient arbitration procedure; nor does it achieve a uniform application of the
convention. Moreover, paragraph 9.3(e) incorrectly only refers to fees and expenses of the
independent members, whereas it should also refer to the commission’s chairman.
Conclusively, article 11(3) and paragraph 9.3(e), taken together, do not adhere to the
principles of clarity and simplicity, effectiveness, efficiency, legal equality and legal certainty;
Fees for independent members/chairman: paragraph 9.3(f)(ii) stipulates that an independent
member of an advisory commission shall receive a fee of EUR 1,000 per meeting day,
whereby the chairman receives a 10% higher fee. The inclusion of rules of fees contributes to
a more uniform application of the EU Arbitration Convention, thereby avoiding negotiations
between Member States or between the Member States and independent persons/chairman on
the amount of fees for each arbitration procedure. In addition, this provision also contributes to
a more effective and efficiently functioning arbitration procedure; the rules on the amount of
fees are also sufficiently descriptive. The fact that the chairman receives a higher remuneration
is also reasonable, since he or she also holds more responsibilities during the arbitration
procedure. Nevertheless, the current fee structure does not function satisfactorily, as it: (i) does
not take into account the preparatory work done outside the meetings of the advisory
commission, (ii) the important role to be played by the independent members and the
chairman, (iii) their specific expertise and experience in the transfer pricing area and (iv) only
concerns a fixed amount, not corrected for inflation. In other words, because more work is
performed than only on meeting days, it is unrealistic to only use meeting days as the basis for
the fees. For this reason, paragraph 9.3(f)(ii) of the Code of Conduct does not adhere to the
principles of clarity and simplicity, effectiveness and legal justice;
Reimbursement of expenses of independent persons/chairman: paragraph 9.3(f)(i) of the Code
of Conduct stipulates that expenses are reimbursed on the basis of domestic rules for
reimbursing high-ranking civil servants of the Member State that established the advisory
commission. This is an unsatisfactory solution because: (i) it only refers to reimbursement of
expenses incurred by independent persons and not to those incurred by the chairman (ii) it
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•

•

does not specify the types of expenses that are or are not reimbursed and (iii) referring to
Member States’ domestic legislation may lead to 28 different regimes for reimbursement of
expenses. Also, as the rules for reimbursement of high-ranking civil servants have not been
specified by each Member State, the provision does not provide for a clear, transparent and
easy-to-apply mechanism. Conclusively, paragraph 9.3(f)(i) does not adhere to the principles
of clarity and simplicity, transparency, legal equality and legal certainty;
Equal sharing of costs by the Member States involved: as it is practically difficult and
unworkable to analyze for each Member State which costs it incurred and how these costs
should be shared with the other Member State(s), the rule in article 11(3) of the convention –
an equal sharing of costs – provides for a balanced and easy-to-apply measure. Further,
pursuant to paragraph 9.3(g) of the Code of Conduct the Member State that has taken the
initiative to establish the advisory commission initially has to bear the costs of this
commission. This rule provides a logical and efficient solution, as that Member State also has
to organize its meetings and arrange for secretarial assistance. Conclusively, the rules on the
sharing and payment of costs adhere to the principle of clarity and simplicity, effectiveness,
efficiency, legal equality and legal certainty; and
Allowance of deviating rules: paragraphs 9.3(f) and (g) of the Code of Conduct allow Member
States to agree on deviating rules as regards the fees for independent persons/chairman, the
reimbursement of expenses and the actual payment of costs. This possibility does not
contribute to a uniform and streamlined process in respect of costs of the arbitration procedure.
More importantly, any agreement reached may lead to such low fees that no person is willing
to act as an independent member or chairman of the advisory commission. Conclusively, the
provisions jointly considered do not adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal equality and legal certainty.

In sum, the current rules incorporated in article 11(3) of the EU Arbitration Convention and
paragraphs 9.3(e)-(g) Code of Conduct as regards the costs of the arbitration procedure jointly
considered do not fully adhere to the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal equality and legal certainty.
14.10 Outcome of the procedure
14.10.1 Adoption of the opinion
14.10.1.1 Provision of the EU Arbitration Convention
Article 11(2) of the EU Arbitration Convention defines how the advisory commission is to adopt
its opinion. This provision reads as follows:2010
‘The advisory commission shall adopt its opinion by a simple majority of its members. The
competent authorities concerned may agree on additional rules of procedure’. [Emphasis added]

14.10.1.2 Work conducted by the EU JTPF
Former members of advisory commissions criticized the appointment of Member States’
representatives as voting members of the advisory commission (see section 14.4.2.2).2011 In their
view, granting Member States’ representatives voting power acts as an obstacle to reaching
unanimous opinions, because these representatives have great difficulties in altering their initial
positions on the case. This impedes the effective functioning of the advisory commission and in
the end it comes down to the independent persons and the chairman to adopt an opinion. The
former members therefore concluded that although Member States’ representatives have an
important role in the arbitration procedure, they should not be involved in the decision-making
process. As a solution for the cited problem, the former member suggested only granting
2010
Article 11(2) of the EU Arbitration Convention has its origin in article 4(1) and (7) of the proposed Arbitration Directive, which
stipulated that: ‘the commission shall decide by simple majority’ and ‘without prejudice to paragraphs 1 to 6, the tax authorities may
agree upon further rules of procedure in their bilateral relations’. Both provisions were also included in the 1978 Netherlands’
proposal for a multilateral arbitration convention. See Council Note R/856/78 (FIN 213) of April 13, 1978.
2011
Doc. JTPF/010/2013/EN, Annex. A former member specifically mentioned that it was valuable to have Member States’
representatives aboard as a source of information for their knowledge on the aspects of the case, the positions of their respective
Member State and the reason for these positions, but they should not have any voting power. Ibid Annex respondent 2 under 2). See
also Lodin 2014, p. 173-174. See, for a similar position, Perdriel-Vaissière 2003, p. 214.
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independent members and the chairman voting power and further to allow them to deliberate
separately so as to discuss and to formulate a (majority) opinion.2012 As a follow-up to this
criticism and the suggestions made, the EU JTPF discussed whether: (i) Member States’
representatives should not be granted any voting power when adopting the opinion, and (ii)
independent members and the chairman should be allowed to hold separate deliberations. The
representatives of Finland and Germany opposed inserting both suggestions into the Code of
Conduct, especially as the allowance of separate deliberations would be contrary to the letter of
the convention.2013 After discussions, and as a form of compromise, it was agreed that suggestion
(ii) should be followed-up. Suggestion (i) was not followed-up, as the forum concluded that this
would require an amendment to the convention and this was not considered feasible.2014 Separate
deliberations are dealt with in paragraph 9.3(h) of the Code of Conduct and are discussed below.
14.10.1.3 Provision of the Code of Conduct
Paragraph 9.3(h) of the Code of Conduct incorporates the possibility of separate deliberations and
reads as follows:
‘The Chairman and the independent persons of standing will be able to hold separate
deliberations in order to discuss and formulate the opinion of the advisory commission which will
then be agreed with the representatives of competent authorities’. [Emphasis added]

14.10.1.4 Analysis
14.10.1.4.1 Arriving at a majority opinion
Pursuant to article 11(2) of the EU Arbitration Convention the ground rule for adoption of an
opinion by the advisory commission is majority voting. Pursuant to article 9(1) of the convention
the advisory commission consists at any time of an uneven number of members, which is
according to paragraph 9.2(c) of the Code of Conduct normally seven members.2015 Because of its
uneven composition, some authors argue that the advisory commission should in principle always
able to decide on a majority basis and thus there should not be a tied vote in adopting the
opinion.2016 It can, however, be questioned whether this indeed is the case. For example, if the
dispute centers on the royalty percentage for a transaction and the proposed opinion is to split the
difference between the Member States involved, both Member State’ representatives may disagree
with the proposed opinion and stick to their own positions. As they together constitute the
majority within the advisory commission, the independent members and the chairman cannot
carry the majority vote. This can only be the case if the opinion is drafted in favor of one of the
Member States, so there is a 5:2 vote and thus an opinion is adopted. Agreement on the opinion
not only depends on its proposed content, but also requires that one of the Member States
involved has to win. It is submitted that this may not always provide a fair, reasoned and wellbalanced solution for the specific case under review. Furthermore, neither the convention nor the
Code of Conduct provides rules on how the process of adoption of the opinion should be arranged.
This raises the following issues:
•
•

Drafting the opinion: is it the chairman who prepares a draft opinion or is each member
allowed to prepare an opinion, which is then voted on?
Voting process: how should the voting process be directed? Should each member vote in
writing or should the voting on the opinion be done in person during a meeting? What if not
all members are present at a meeting in which the voting takes place? Is it for example only
possible to vote on an opinion if the majority of the members are present at the meeting? Has
a member the right of abstention (if this were to be allowed then the risk of a tied vote exists)?

It is submitted that the absence of detailed rules on the voting process provides on the one hand
2012

Ibid para 2-3 and Annex – respondent 3 under 3).
Doc. JTPF/012/REV1/2014/EN, p. 3 and 4; doc. JTPF/002/004/REV1/2014/EN, par. 2.14 under 26; and doc. JTPF/001/2015/EN,
p. 3.
2014
Doc. JTPF/004/2014/EN, par. 26; doc. JTPF/002/2015/EN, par. 2.16 under 36; and doc. JTPF/004/2015/EN, par. 4.2.14.
2015
See section 14.4.
2016
Inter alia Schelpe 1995, p. 75 and Djebali 2005, par. 4.3.1 and 2012, par. 4.5.3.2.
2013

Amsterdam, June 2016

453

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

flexibility, but on the other hand it creates uncertainties, which may unnecessary delay the
outcome of the arbitration procedure and thus the time needed to eliminate the occurred double
taxation. Additional rules of procedure are thus necessary to provide for an efficient process for
the adoption of the opinion. Article 11(2) of the convention assigns the competence for adopting
these additional rules to the competent authorities involved. The content of this paragraph is
discussed further in section 14.10.1.4.3 below.
14.10.1.4.2 Limited voting power and allowance of separate deliberations
Former members of advisory commissions complained that Member States’ representatives are
not fully neutral in the process, as they are reluctant to abstain from the positions taken by their
own state Their suggested solution was to grant voting power only to the advisory commission’s
independent members and the chairman. It is submitted that from a conceptual perspective such
non-voting power could be introduced, as the Member States, pursuant to article 12(1) of the
convention, still hold the power of decision on the elimination of double taxation after the
advisory commission has delivered its opinion.2017 However, as observed in section 14.4.4, from a
political perspective it is unrealistic that Member States would agree to this suggestion, also
because the convention’s history clearly points out that the inclusion of Member States’
representatives in the advisory commission was always a prerequisite for agreeing with an
arbitration procedure at all. Depriving these representatives any voting power would – as correctly
observed by the EU JTPF – require an amendment of the convention, which in the current state of
play is highly unlikely. The question is whether such solution is actually necessary. As will be
discussed in detail in chapter 18, it is necessary, for an efficient functioning of the arbitration
procedure, to reduce the number of members of the advisory commission. Currently, article 9(1)
of the convention already allows the advisory commission to be composed of five persons: one
representative per Member State, two independent persons and a chairman. In such situation a tied
vote is always avoided, because the chairman then always can provide the decisive vote.2018
Given that it is politically not possible only to assign voting power to the independent members
and the chairman, the allowance of separate deliberations in paragraph 9.3(h) of the Code of
Conduct is a valuable provision for delivering an opinion.2019 Although it seems strange that
within a single commission separate deliberations might be necessary, it is submitted that because
the Member States’ representatives have voting power and because they may very well be biased
towards the position of the state they represent, it comes down to the independent member and the
chairman to deliver an opinion. In order to arrive at an opinion that is acceptable for the majority
of members for the advisory commission, separate deliberations are thus a necessity.
Nevertheless, the current drafting of paragraph 9.3(h) is somewhat ambiguous, as it can also be
interpreted as meaning that the preparation of an opinion is not a task of the advisory commission
in its entirety, but only a task of the independent persons and the chairman. The wording used
makes it plain that they prepare the opinion and once it is agreed, it then has to be agreed with the
representatives of competent authorities. This may also be interpreted as meaning that Member
States’ representatives voting power is in essence redundant. This goes beyond what the specific
purpose of this provision, namely that the independent members and the chairman can deliberate
separately if there appears to be a deadlock in the process of adopting an opinion. In other words,
separate deliberations are only necessary to end the deadlock created.
14.10.1.4.3 Agreeing on additional rules of procedure
The second sentence of Article 11(2) of the convention stipulates that the Member States involved
may agree on additional rules of procedure. This paragraph, however, does not specify in which
situations these additional rules may be established. Does it concern additional rules for the
arbitration procedure as a whole, or only additional rules for the purpose of delivering an opinion?
The commonly view held is that the second sentence may be used to adopt procedural rules for all
2017

This is further discussed in chapter 15.
See also Hinnekens 2010, p. 112.
2019
Lodin 2014, p. 174, has reported that in practice such separate deliberations were already allowed prior to the inclusion of paragraph
9.3(h) in the Code of Conduct.
2018
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issues relating to the arbitration procedure and not just those strictly relating to the adoption of an
opinion.2020 It is submitted that from a pure legal perspective it only relates to the adoption of the
opinion, because it is included in article 11(2) of the convention, which only deals with the
adoption of the opinion. If the intention has been to permit additional rules for the procedure as a
whole (quod non), than it would have been far more logical to include the provision in other
paragraphs of articles 9 or 11 of the convention. Nevertheless, from a historical perspective, it
becomes clear that the second sentence was added to article 11(2) in order to provide Member
States with as much flexibility as possible in respect of the entire arbitration procedure.2021 It is
therefore submitted that the second sentence of article 11(2) of the convention should not be
interpreted narrowly, but instead as covering the whole arbitration procedure.2022 That said, it is
also submitted that it is striking that Member States are once again allowed to influence the
proceedings of the advisory commission, whereas it should act more or less independently from
the Member States. More importantly, the negotiation of these procedural rules may delay the
arbitration procedure and thus extend the time necessary to reach an agreement on how to
eliminate double taxation. Furthermore, agreeing on such additional rules – which may not even
be made public – does not lead to a uniform application of the EU Arbitration Convention.
14.10.1.5 Evaluation
Pursuant to article 11(2) EU of the convention the advisory commission has to adopt its opinion
by a majority voting; this process was discussed in this section. The EU Arbitration Convention
and the Code of Conduct, however, do not further specify how the process of adoption is to be
conducted. One the one hand this leaves the advisory commission with flexibility, but on the other
hand also runs the risk of delay and diverging practices amongst the several advisory
commissions. Further, the Member States are allowed, pursuant to article 11(2), to agree on
additional rules of for the arbitration procedure. It is concluded that it is curious that Member
States are once again allowed to influence the proceedings of the advisory commission, whereas it
should act more or less independently of them. Negotiating additional rules may cause delay and
may also lead to different rules agreed between Member State, which in any case does not
contribute to a uniform application of the EU Arbitration Convention. Conclusively, as the rules
for adoption of the opinion are not filled in, article 11(2) does not adhere to the principles of
clarity and simplicity, effectiveness, efficiency, legal equality and legal certainty.
Paragraph 9.3(h) of the Code of Conduct allows the independent members and the chairman to
deliberate separately to discuss and formulate a draft opinion for the advisory commission.
Because of the Member States have seats in the advisory commission, it may be that these
representatives are unwilling to resolve the case, or that they are only willing to pursue their own
solution. Allowing separate and neutral deliberations is thus necessary for an effective and
efficient functioning of the advisory commission. However, the wording used in paragraph 9.3(h)
can be interpreted as meaning that Member States’ representatives only can agree with the opinion
formulated by the independent persons and the chairman and have no further say in the adoption
process. This conflicts with article 11(2) of the convention. Nevertheless, the ambiguous wording
causes uncertainties. For this reason, it is concluded that paragraph 9.3(h) of the Code of Conduct
adheres to the principles of effectiveness and efficiency, but does not fully adhere to the principle
of clarity and simplicity.
14.10.2 Content of the opinion
14.10.2.1 Provision of the EU Arbitration Convention
Article 11(1) of the EU Arbitration Convention stipulates on which grounds the opinion of the
advisory commission has to be based. This is:

2020

Inter alia France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 190 and Lahodny-Karner 1997, p. 201.
Paragraph 23 of the Addendum to the proposed Arbitration Directive further clarified that: ‘in order that the commission may
operate as flexible as possible, the tax authorities are free to make further procedural rules for their bilateral relations’.
2022
Contra, Djebali 2012, par. 4.5.3.2, who concluded that article 11(2), second sentence of the convention only covers additional rules
on the process of preparing and adopting the opinion.
2021

Amsterdam, June 2016

455

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

‘The advisory commission must base its opinion on Article 4’.2023

14.10.2.2 Work conducted by the EU JTPF
The EU JTPF discussed what information should be included in the opinion of the advisory
commission. These discussions lead to the development of a standard format.2024 This standard
format is included in paragraph 9.4 of the Code of Conduct and is discussed in section 14.10.2.3
below. Furthermore, former members of advisory commissions have complained that it is not
fully clear what task the advisory commission has in delivering an opinion: to merely review the
profit adjustment in light of the arm’s length principle, or to conduct a global review of the full
case so as to provide for the elimination of double taxation.2025 The EU JTPF, however, did not
further discuss this subject.
14.10.2.3 Provision of the Code of Conduct
As regards the content of the advisory commission’s opinion, paragraph 9.4 of the Code of
Conduct stipulates that:
‘Member States would expect the opinion to contain:
a) The names of the members of the advisory commission;
b) The request; which contains: (i) the names and addresses of the enterprises involved, (ii) the
competent authorities involved, a description of the facts and circumstances of the dispute,
(iv) a clear statement of what is claimed;
c) A short summary of the proceedings;
d) The arguments and methods on which the decision in the opinion is based;
e) The opinion itself;
f) The place where the opinion is delivered;
g) The date on which the opinion is delivered;
h) The signatures of the members of the advisory commission.

14.10.3.4 Analysis
14.10.3.4.1 Grounds of the opinion
Pursuant to article 7(1) of the EU Arbitration Convention, the advisory commission has to deliver
an opinion on how to eliminate double taxation for the case.2026 Article 11(1) of the convention
stipulates that the opinion must be based on the tax principles of article 4.2027 In other words, its
task is to review whether the imposed profit adjustment that led to this double taxation is justified
in light of the arm’s length principle. If this question is negatively answered, the advisory
commission should then deliver an opinion on what is to be considered the correct arm’s length
price for the transactions under review. In turn, if the advisory commission is of the opinion that
the profit adjustment indeed constitutes the correct application of the arm’s length principle, it is
not prohibited to deliver an opinion in line therewith.2028 So the opinion should reflect what the
advisory commission deems to be the correct arm’s length price for dealings between associated
enterprises, or the correct profit attribution to a permanent establishment for the transaction(s)
2023
As discussed in section 10.5, article 4 of the EU Arbitration Convention includes the arm’s length principle (dealing between
associated enterprises) and the separate entity approach (dealings between an associated enterprise/head office and a permanent
establishment).
2024
Doc. JTPF/007/2002/REV1/EN, par. 59.
2025
Doc. JTPF/010/2013/EN, par. 6.
2026
This also follows from article 12(1) and 14 of the EU Arbitration Convention. See also Vleggeert 2009, p. 545.
2027
In literature, various authors interpreted this provision as an obligatory provision, which means that other grounds for the opinion,
such as decisions based on equity or Solomon’s judgments, are prohibited. See inter alia Hinnekens 1993, p. 20, 1996/3, p. 298 and
2010, p. 110-112; Lahodny-Karner 1997, p. 200; Züger 2001, par. 3.3.3 and 2003, p. 29; Hofbauer 2003, p. 69; Pistone 2003, p. 333;
Steichen 2003, p. 378; Noiret Silveira da Cunha 2003, p. 413; and Serrano Antón 2003, p. 443. It is submitted that these authors
arrived that the correct conclusion, which is also the position of Lahodny-Karner, who mentioned that if the Member States involved
have reached an agreement on part of the dispute, the advisory commission is still obliged to deliver an opinion on the full dispute. See
Lahodny-Karner 1997, p. 200. It is submitted that the EU Arbitration Convention at this point deviates from the proposed Arbitration
Directive, because pursuant to article 6 of this proposal the decision of the arbitration commission only had to relate to the amount that
remained unrelieved. Paragraph 24 of the Addendum to the Arbitration Directive clarified that this rule was chosen because the
purpose of the arbitration procedure was to resolve the remaining double taxation and not to bring back in question any issues for
which already a mutual agreement has been reached by the Member States involved.
2028
For a similar view see Hinnekens 2010, p. 111.
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under review, thereby disregarding which positions are at stake.2029 The advisory commission’s
thereby has to deliver this opinion on the basis of the information provided, the arguments
presented and positions of each involved party.
The content of article 4 EU Arbitration Convention was previously discussed in paragraph 10.5.
Although article 11(1) EU Arbitration Convention and paragraph 9.4 Code of Conduct stipulate
that this article constitutes the basis for the advisory commission’s opinion, these paragraphs do
not specify how the advisory commission should arrive at the correct arm’s length pricing for the
transaction(s) under review.2030 Questions that can be asked in this respect are whether the opinion
should be based on the transfer pricing method used by the associated enterprises and whether the
OECD Transfer Pricing Guidelines play any role in this respect. Paragraph 6(a) Code of Conduct
stipulates that the arm’s length principle is to be applied as advocated by the OECD. However,
this paragraph is included in the section concerning the mutual agreement procedure and not the
arbitration procedure. Although pursuant the structure of the Code of Conduct and aim and
purpose of the EU Arbitration Convention paragraph 6(a) should also apply to the arbitration
procedure, it is submitted that this not properly reflected in the Code of Conduct.2031
14.10.3.4.2 Content of the opinion
Prior to the adoption of the Code of Conduct it was ambiguous what information should be
included, which raised criticism in literature.2032 It is submitted that this uncertainty is no longer
existent due to the specifications laid down in paragraph 9.4 Code of Conduct.2033 In addition, the
content of paragraph 9.4 Code of Conduct clearly defines what information should be included in
the advisory commission’s opinion. From a formal perspective, the paragraph lists all necessary
items to identify the case, the actors involved in the process and the proceedings during the
arbitration procedure. From a material perspective, the format also provides for a sufficient
explanation how the advisory commission arrived at the correct arm’s length price. Nevertheless,
there are two points of criticism that can be put forward:
•

•

It is curious that paragraph 9.4 begins with the phrase ‘Member States would expect the
opinion to contain’. This implies that a different content is also possible, which, however,
does not provide a uniform application of the EU Arbitration Convention and also acts
confusingly; and
Paragraph 9.4 does not deal with which language the opinion should used in drafting the
opinion. It is submitted that this is to be determined on the basis of paragraph 9.3(b) of the
Code of Conduct (see section 14.7.4), which stipulates that the proceedings of the advisory
commission should be pursued in the official languages of the Member States concerned or in
the agreed common working language Thus the opinion should either be drafted in the official
languages of the Member States involved, or in a mutually agreed common working language.

14.10.2.5 Evaluation
Pursuant to article 7(1) in conjunction with article 11(1) of the EU Arbitration Convention the
advisory commission has to deliver an opinion on how to eliminate the occurred double taxation
for the specific case under review on the basis of the tax principles incorporated in article 4, i.e. to
review whether the imposed profit adjustment that led to this double taxation is justified in light of
2029
In arriving at such opinion, Member States’ representatives should thus disregard that they represent their governments. In this
respect, the French representative within the EU JTPF stressed that the role of the advisory commission is to deliver an opinion on the
basis of arguments, methods and the logic presented, and not to represent the taxpayer or involved Member State. See doc.
JTPF/007/2003/EN, par. 24-25.
2030
See also de Ruijter 2008, p. 496-497.
2031
See also Hinnekens 2010, p. 111.
2032
For example, Park argued that the current drafting of the EU Arbitration Convention leaves arbitrators with little guidance on inter
alia whether the opinion should state reasons. See Park, W.W., Control mechanisms in international tax arbitration in: Resolution of
tax treaty conflicts by arbitration Vol. 18e, IFA Congress 1993, p. 38-39.
2033
The format included in paragraph 7.4 Code of Conduct is a literal copy of suggestions discussed by the Informal Working Group
in 1991-1992. These suggestions were thereby based on the regulations of the Netherlands Arbitration Institute. See Note Netherlands
Ministry of Finance on the implementation of the EU Arbitration Convention – September 12, 1991, par. 6 and Draft Protocol to be
discussed at the second meeting of the subgroup –November 26, 1992, par. VI. So it was not the EU JTPF itself that developed these
rules, but these were copied from work that was done already 10 years prior thereto.

Amsterdam, June 2016

457

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

these principles. If this is not the case, then the advisory commission should deliver an opinion on
what is the correct arm’s length price for the transactions under review. Based on the analysis
conducted in this section it is concluded that the advisory commission’s task and the grounds of
the opinion are defined sufficiently clearly in articles 7(1) and 11(1) respectively. Both provisions,
taken together, therefore adhere to the principle of clarity and simplicity. Additionally, paragraph
9.4 of the Code of Conduct sets out a list of information that should be reflected in the opinion.
Although this provision is in essence sufficiently descriptive, does not fully adhere to the
principles of clarity and simplicity and simplicity, transparency, effectiveness, legal equality and
legal certainty for the following three reasons:
•

•

•

The provision begins with the phrase ‘Member States would expect the opinion to contain’,
which implies that a different content is also allowed. As this may lead to different rules and
interpretations on the content of the opinion, the provision does not contribute to a uniform
application of the convention. It is in that regard also curious to consider the content of the
opinion from the angle of Member States, as it needs to be objectivized;
The provision does not state in which language the opinion should be drafted. Although it is
logical that this should be the same language as used during the arbitration procedure, this is
not properly specified in the Code of Conduct; and
The provision does not specify how the advisory commission should arrive at the correct
arm’s length price for the transaction(s) under review. Although, pursuant to the structure of
the Code of Conduct and the aim and purpose of the convention, it is logical that paragraphs
6(a) and (b) of the Code of Conduct – stipulating that the view advocated by the OECD is to
be applied for interpreting and applying the arm’s length principle – this should also apply to
the arbitration procedure. This latter point, however, has not been properly reflected in
paragraph 9.4 of the Code of Conduct.

14.10.3 Communication of the opinion
14.10.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not state how and to whom the opinion of the advisory
commission must be communicated.
14.10.3.2 Work conducted by the EU JTPF
Reporting on the Electrolux case, France and Italy stated that at that time it was unclear how the
advisory commission should officially deliver its opinion. 2034 For this reason the EU JTPF
discussed rules for the communication of the opinion.2035 The agreed provision is incorporated in
paragraph 9.4(iii) of the Code of Conduct and is discussed below.
14.10.3.3 Provision of the Code of Conduct
As regards the communication of the opinion, paragraph 9.4(iii) of the Code of Conduct stipulates
that:
‘The opinion of the advisory commission will be drafted in three (or more in the case of triangular
cases) original copies, one to be sent to each competent authority of the Member States involved
and one to be transmitted to the Secretariat-General of the Council for archiving (…)’.
[Emphasis added]

14.10.3.4 Analysis
It is submitted that the rules included in paragraph 9.4(iii) of the Code of Conduct for
communication of the opinion sufficiently define the number of copies to be sent and to which
parties the opinion should be sent. However, as a point of criticism it has not been specified how
the opinion should be communicated. Should this be in writing; if so, who should arrange for the
communication: the advisory commission’s chairman or its secretariat? Given his role, it is
2034
Editorial Tax Management Transfer Pricing Report 2004/9, p. 473. Reference is made to section 4.3.3.2 for a discussion of this
case.
2035
Doc. JTPF/007/2002/REV1/EN, par. 61.
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submitted that the chairman is the most appropriate person to communicate the opinion. Further,
the wording used in paragraph 7.4(iii) of the Code of Conduct indicates that the opinion is not
directly sent to the associated enterprises concerned. It is submitted that this is logical, as the
arbitration procedure is not the final phase under the convention. As will be discussed in chapter
15, the competent authorities involved have, pursuant to article 12(1) of the convention, six
months to reach a (deviating) mutual agreement after the advisory commission’s has delivered its
opinion. In other words, the taxpayer cannot at this stage rely on the content of the opinion. After
the expiry of this six-month term, the taxpayer and its associated enterprise(s) are provided with
the Member States’ final decision and also with the advisory commission’s opinion. The taxpayer
is thus not harmed in its legal position by not directly receiving the opinion of the advisory
commission.
14.10.3.5 Evaluation
Pursuant to paragraph 9.4(iii) of the Code of Conduct the opinion of the advisory commission has
to be drafted in three originals copies: one to be sent to each Member State involved and one to
the Council’s Secretary-General for archiving. It is concluded that the content of paragraph 9.4(iii)
clearly defines the number of copies of the opinion to be drafted and to which parties these copies
should be communicated. However, the provision does not fully adhere to the principle of clarity
and simplicity, as it does not specify who should arrange for the communication. Although this is
considered the task of the advisory commission’s chairman, this is not properly reflected in the
Code of Conduct. The fact that taxpayers are not provided with a copy of the opinion is logical
from an operational viewpoint, and also correct from a legal perspective, as the arbitration
procedure is not the final phase under the convention. After the advisory commission has rendered
its opinion, the competent authorities still have a six months to take a final (deviating) decision on
the case. So taxpayers cannot rely on the opinion’s content until then. Because after the
commencement of this six-month term, the taxpayer and its associated enterprise(s) are eventually
provided with the final decision as well as the content of the advisory commission, pursuant to
paragraph 9.4(i) of the Code of Conduct, paragraph 9.4(iii) adheres to the principles of
effectiveness, legal justice and legal equality.
14.11 Concluding remarks
The fourth and most important phase of the EU Arbitration Convention concerns the arbitration
procedure. During this phase the case is placed in the hands of an advisory commission that has to
deliver an opinion on how to eliminate double taxation for the case under review. This chapter
discussed in detail the functioning of this arbitration procedure. In order to be able to answer the
second research sub-question of this work as regards this procedure (see section 14.1), this chapter
analyzed whether the rules included in the convention and/or the Code of Conduct adhere to the
principles of clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal
equality and legal certainty. The answer to this question for each topic discussed is as follows:
Subject and provision in EU Arbitration
Convention/ Code of Conduct
Six-month deadline
Article 11(1) EU Arbitration Convention
Paragraphs 9.2(f) and 9.3(a) Code of
Conduct
Establishment of the advisory commission
Article 7(1) and 9(7) EU Arbitration
Convention
Paragraph 9.2(a) Code of Conduct
Paragraph 9.2(b) Code of Conduct (deadline
for establishment)
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Adherence to the testing principles?
No adherence to the principles of clarity and simplicity,
effectiveness, efficiency, legal justice, legal equality and
legal certainty.
No adherence to the principles of clarity and simplicity,
effectiveness, efficiency, legal justice, legal equality and
legal certainty.
Adherence to the principle of clarity and simplicity, but
not with the principles of effectiveness, efficiency, legal
justice, legal equality and legal certainty.
Adherence to the principles of clarity and simplicity,
legal justice, legal equality and legal certainty, but not
with the principles of effectiveness and efficiency.
No adherence to the principles of clarity and simplicity,
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Paragraph 9.2(b) Code of Conduct (sanction
on non-establishment)
Composition of the advisory commission
Article 9(1) EU Arbitration Convention
Paragraph 9.2(c) Code of Conduct
Secretarial assistance
Paragraph 9.2(d) Code of Conduct
Selection and appointment of members
Article 9(1)/(4) EU Arbitration Convention
Article 9(1)/(3) EU Arbitration Convention
Article 9(4) EU Arbitration Convention
Paragraph 9.1(a), (b) and (d)-(f) Code of
Conduct
Article 9(4) EU Arbitration Convention

Paragraph 9.1(g) Code of Conduct

Article 9(5) EU Arbitration Convention
Paragraph 9.1(c) Code of Conduct
Article 9(2) EU Arbitration Convention
Proceedings within the advisory commission
Paragraph 9.2(e) Code of Conduct
Article 9(7) EU Arbitration Convention
Paragraph 9.2(a) Code of Conduct
Paragraph 9.3(b) Code of Conduct

Paragraph 9.3(c) Code of Conduct
Article 10(1) EU Arbitration Convention
Paragraph 9.2(f) Code of Conduct

Article 10(1) EU Arbitration Convention

Article 10(2) EU Arbitration Convention
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effectiveness, efficiency, legal justice, legal equality and
legal certainty.
Adherence to the principles of clarity and simplicity
and legal justice, but not with the principles of
effectiveness and efficiency.
No adherence to the principles of clarity and simplicity,
effectiveness and legal certainty, but adherence wit the
principle of legal justice.
• Member States representatives: no adherence to the
principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality and
legal certainty;
• Independent persons:
- Appointment process: no adherence to the principles
of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal
certainty;
- List of independent persons: no adherence to the
principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice and legal
certainty;
- Criteria for independent persons: no adherence to
the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal equality and legal
certainty;
• Chairman: ibid; and
• Alternates: ibid.
• Place of meetings: no adherence to the principles of
clarity and simplicity, effectiveness, efficiency and
legal certainty;
• Planning of meetings: ibid;
• Attendance of meetings: no adherence to the principles
of clarity and simplicity, transparency, effectiveness,
efficiency, legal equality and legal certainty;
• Common working language:
- Using a common working language: no adherence
to the principles of clarity and simplicity,
effectiveness, efficiency, legal equality and legal
certainty;
- Translation of information: no adherence to the
principles of clarity and simplicity and
effectiveness;
• Providing information to the advisory commission:
adherence to the principles of transparency,
effectiveness, legal justice, legal equality and legal
certainty, but not with the principles of clarity and
simplicity and efficiency;
• Requesting additional information by the advisory
commission: no adherence to the principles of clarity
and simplicity, transparency, effectiveness, efficiency,
legal justice, legal equality and legal certainty; and
• Appearance before the advisory commission:
- Appearance by taxpayers: adherence to the
principles of effectiveness, efficiency, legal justice,
legal equality and legal certainty, but not with the
principles of clarity and simplicity and
transparency; and
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Paragraph 9.3(d) Code of Conduct

Confidentiality of information
Article 9(6) EU Arbitration Convention
Paragraph 9.2(d) Code of Conduct
Costs
Article 11(3) EU Arbitration Convention
Paragraph 9.3(e) Code of Conduct
Paragraph 9.3(f)(ii) Code of Conduct

Paragraph 9.3(f)(i) Code of Conduct
Article 11(3) EU Arbitration Convention
Paragraph 9.3(g) Code of Conduct
Paragraphs 9.3(f) and (g) Code of conduct

Outcome of the procedure
Article 11(2) EU Arbitration Convention
Paragraph 9.3(h) Code of Conduct

Articles
7(1)/11(1)
EU
Arbitration
Convention
Paragraph 9.4 Code of Conduct
Paragraph 9.4(iii) Code of Conduct

-

Appearance by Member States: adherence to the
principles of clarity and simplicity and
transparency, but not to the principles of
effectiveness and efficiency, legal justice and legal
equality.
No adherence with the principles of clarity and
simplicity, transparency, effectiveness and efficiency,
but adherence with the principles of legal justice, legal
equality and legal certainty.
• Cost-basis of the advisory commission: no adherence
to the principles of clarity and simplicity,
effectiveness, efficiency, legal equality and legal
certainty, but adherence with the principle of legal
justice;
• Fees for independent members/chairman: adherence
to the principles of clarity and simplicity and
efficiency, but no adherence with the principles of
effectiveness and legal justice;
• Reimbursement of expenses: no adherence to the
principles of clarity and simplicity, transparency, legal
equality and legal certainty;
• Equal sharing of costs: adherence to the principles of
clarity and simplicity, effectiveness, efficiency, legal
equality and legal certainty; and
• Allowance of deviating rules: no adherence to the
principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal equality and legal
certainty.
• Process of adoption the opinion: no adherence to the
principles of clarity and simplicity, effectiveness,
efficiency, legal equality and legal certainty (article
11(2)) – adherence to the principles of effectiveness
and efficiency, but no to the principle of clarity and
simplicity (paragraph 9.3(h));
• Content of the opinion: no adherence to the principle
of clarity and simplicity, transparency, effectiveness,
legal equality and legal certainty; and
• Communication of the opinion: no adherence to the
principle of clarity and simplicity, but adherence with
the principles of effectiveness, legal justice and legal
equality.

These conclusions lead to the overall conclusion that the rules of the EU Arbitration Convention –
as supplemented by the Code of Conduct – are as regards the arbitration procedure not always
sufficiently clear and precise in that that they adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. Although
the Code of Conduct includes provisions that provide for more guidance as regards the rules of the
convention in respect of the arbitration procedure, these provisions are also not fully clear and
descriptive on all points. This conclusion is taken into account when answering the second
research sub- question in chapter 17.
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15. Phase V: Implementation

15.1 Chapter overview
After the advisory commission has delivered its opinion, the final phase of the EU Arbitration
Convention commences: the implementation phase. It is during this phase that the involved
competent authorities have to take a final decision on the elimination of the double taxation for
the case under review and subsequently implement that final decision. The implementation phase
starts directly after the advisory commission has communicated its opinion to the Member States
involved. It will be recalled that if the competent authorities have reached an agreement as a result
of the mutual agreement procedure, the case under review is not referred to the arbitration
procedure. It is submitted that the rules for communication and implementation of this mutual
agreement, as will be discussed in this chapter, also apply to this final decision, as the
implementation phase constitutes an extension of the mutual agreement procedure.2036 When in
this chapter the rules for implementation are discussed, those rules also apply in the case of an
implementation of an agreement reached as a result of the mutual agreement procedure under the
convention.
This chapter describes and discusses in more detail the rules to be applied during the
implementation phase. The provisions of the convention, the work of the EU JTPF and the
provisions of the Code of Conduct (if any) relating to this phase will be described, analyzed, and
evaluated. The description and evaluation serves as input for answering the second research subquestion of this work in chapter 17. This sub-question was discussed in section 0.5 and reads as
follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, the following question is answered in this chapter:
Are the convention’s procedures defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide an outcome in all cases that conforms with the principles of legal
justice, legal equality and legal certainty?

To answer this question for the arbitration procedure, the following subjects are discussed: sixmonth deadline for taking a final decision by the involved competent authorities (15.2); content of
the final decision (15.3); communication of the final decision (15.4); implementation of the final
decision (15.5); publication of the final decision (15.6); alterations of decisions leading to new
double taxation (15.7); effects on future years and precedential effects (15.8); and interest charges
and refunds relating to the dispute in question (15.9). This chapter ends with a conclusion in
section 15.10 in which the above question is answered. This conclusion subsequently constitutes
the basis for answering the second sub-question in chapter 17.

2036
In fact when a case is referred to the arbitration procedure the mutual agreement procedure does not stop, but another procedure
(the arbitration procedure) is initiated annexed to the mutual agreement procedure, as the competent authorities are not prohibited from
continuing their negotiations during the arbitration procedure.
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15.2 Six-month deadline for taking a final decision
15.2.1 Provision of the EU Arbitration Convention
Competent authorities are obliged, pursuant to article 12(1) of the EU Arbitration Convention, to
take a decision on the elimination of double taxation within six months of the date on which the
advisory commission delivered its opinion. This provision reads:
‘The competent authorities party to the procedure referred to in Article 7 shall, acting by
common consent on the basis of Article 4, take a decision which will eliminate the double taxation
within six months of the date on which the advisory commission delivered its opinion’.
[Emphasis added]

15.2.2 Work conducted by the EU JTPF
The EU JTPF has not discussed this issue.
15.2.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision on this subject.
15.2.4 Analysis
Pursuant to article 12(1) of the convention the six-month deadline for the implementation phase
commences on the date on which the advisory commission delivered its opinion. However, the
convention does not specify how the term ‘delivered’ should be interpreted. It is therefore
submitted that it remains ambiguous as to when the six-month deadline actually commences, as
multiple interpretations are possible. For example, the date on which the advisory commission’s
members sign the opinion, the date of sending the opinion, or the date on which the competent
authorities involved receive the opinion. It is submitted that the date on which the advisory
commission communicates the opinion to the involved competent authorities should be considered
to be the date on which the opinion was delivered and therefore the starting date of the six-month
deadline.2037 This view is reinforced by the fact that the advisory commission is assisted by a
secretariat – which is provided for by one of the competent authorities involved, and Member
States’ representatives are members of the advisory commission.2038 The competent authorities
can thus directly take notice of the opinion after it has been adopted. As with today’s technology it
is rather easy to communicate the opinion to the competent authorities involved, it would be
inappropriate if a later date than the date on which the opinion was communicated to them were to
be considered as the date on which the opinion is delivered. Nevertheless, as the convention does
not define the term ‘delivered’, it remains uncertain at what point the three-year deadline actually
commences. This may trigger discussions among the Member States on the exact commencement
date of the six-month deadline and also may lead to a delay in the elimination of double taxation.
15.2.5 Evaluation
The competent authorities involved in the case under review are obliged, pursuant to article 12(1)
of the convention, to take a decision on the elimination of double taxation for this particular case
within six months of the date on which the advisory commission delivered its opinion to them.
The term ‘delivered’ has not been defined in the convention. This may lead to divergent
interpretations among the competent authorities on the exact commencement date of the sixmonth deadline and to delays in the elimination of double taxation for the case under review. For
these reasons it is concluded that on this point article 12(1) of the convention does not adhere to
the principles of clarity and simplicity, effectiveness, efficiency, legal justice, legal equality and
legal certainty.

2037
2038

See also Djebali 2004, par. 3.2.3.2.1.1.
See section 14.4.
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15.3 Content of the final decision
15.3.1 Provision of the EU Arbitration Convention
Article 12(1) of the convention contains rules on the content of the final decision to be taken by
the Member States involved and reads as follows:
‘The competent authorities party to the procedure referred to in Article 7 shall, acting by
common consent on the basis of Article 4, take a decision which will eliminate the double
taxation. The competent authorities may take a decision which deviates from the advisory
commission's opinion. If they fail to reach agreement, they shall be obliged to act in accordance
with that opinion’. [Emphasis added]

Article 14 of the convention defines when double taxation is considered eliminated for purposes
of the convention. This provision stipulates:
‘For the purposes of this Convention, the double taxation of profits shall be regarded as
eliminated if either:
(a) the profits are included in the computation of taxable profits in one State only; or
(b) the tax chargeable on those profits in one State is reduced by an amount equal to the tax
chargeable on them in the other’. [Emphasis added]

15.3.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
15.3.3 Provision of the Code of Conduct
The Code of Conduct does not contain a provision relating to this subject.
15.3.4 Analysis
15.3.4.1 Agreement with the opinion of the advisory commission
It is submitted that in reaching a final decision, Member States have two options, pursuant to
article 12(1) EU Arbitration Convention: to agree or to disagree with the opinion of the advisory
commission. If the competent authorities can agree with the advisory commission’s opinion, they
have to take a decision accordingly within six months. In this decision they declare that they
consider that the opinion constitutes the correct application of the arm’s length principle for the
case under review and thus also on how double taxation should be eliminated for this case.
Following this decision, the competent authorities involved have to implement this final decision,
which is further discussed in section 15.5 below.
15.3.4.2 Disagreement with the opinion of the advisory commission
15.3.4.2.1 General considerations
The second option is that the competent authorities do not agree with the opinion of the advisory
commission. Pursuant to article 12(1) of the convention, they are at liberty to negotiate a deviating
mutual agreement. They may or they may not be able to do this, and both scenarios are discussed
below.
15.3.4.2.2 A decision is reached
Pursuant to article 12(1) of the convention the final decision must eliminate the double taxation
for the specific case under review on the basis of the tax principles of article 4 of the
convention.2039 It is submitted that because of this specific wording other methods to eliminate
double taxation are not allowed, as these are inconsistent with the wording, aim and purpose of the
convention.2040 Another outcome would also not be logical, given that the competent authorities
2039

See also France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 220 and Decree of the Netherlands State
Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 7.2. Section 10.5 discussed the content of article 4 of the
convention.
2040
Killius 1990, p. 443, argued that competent authorities are prohibited from basing their decision on provisions incorporated in their
domestic legislation, irrespective of whether those provisions are identical, narrower or broader than the tax principles of article 4 of
the EU Arbitration Convention. See also Züger 2003, p. 27. Further, Hinnekens concluded that the competent authorities are prohibited
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are also obliged during the mutual agreement procedure to base their agreement/opinion on the tax
principles of article 4 EU Arbitration Convention, as is the advisory commission during the
arbitration procedure. Despite this clear wording, it nevertheless has not been further specified
how these tax principles should be interpreted and applied in practice. Specifically with respect to
the mutual agreement procedure, paragraph 6(a) of the Code of Conduct stipulates that the arm’s
length principle is to be applied as advocated by the OECD and paragraph 6(b) of the Code of
Conduct stipulates that the principle for attributing profits to permanent establishments is to be
applied as provided for in the Commentary to article 7 of the OECD Model Convention. It is
submitted that these rules should also apply to the implementation phase, as it would be odd if
competent authorities would be bound to the view of the OECD for the mutual agreement
procedure, but not for the implementation phase. Hence the implementation phase is factually a
continuation of the mutual agreement procedure, by which paragraph 6(a) and (b) Code of
Conduct also apply to this phase. Nevertheless, as this is not properly reflected in the Code of
Conduct, it remains uncertain whether this is actually the case and may also lead to different
applications amongst Member States.
As said, the competent authorities are at liberty, pursuant to article 12(1) of the convention, to
reach an agreement that deviates from the opinion of the advisory commission as long as this
agreement leads to the elimination of double taxation on the basis of the tax principles laid down
in article 4 of the convention. Article 14 defines when double taxation can be considered
eliminated for purposes of the convention.2041 As the methods to eliminate double taxation may
vary among Member States, they are left with two options: the exemption method and the credit
method. Both options are further discussed below.
The exemption method
If the outcome of the convention’s application is that the profit from the transaction(s) between
the associated enterprises is included in the taxable profit of only one of these enterprises, double
taxation is considered eliminated for purposes of article 14. It is submitted that elimination of
double taxation under the exemption method can be achieved in three ways.2042 These are:
a) The profit adjustment constitutes the correct application of the arm’s length principle, by
which the other Member State involved has to make a corresponding adjustment that matches
the profit adjustment;
b) The profit adjustment does not constitute the correct application of the arm’s length principle
and should for that reason be revoked; or
c) The correct arm’s length price is in between, following which both the adjustment-making
Member State and the other Member State involved hand in a little so as to arrive at the
elimination of double taxation. This comes down to a reduction of the profit adjustment up to
the agreed arm’s length price and a corresponding adjustment to the same amount.

It is submitted that under options a) and b) the result is that the profit under is only included in the
taxable profit of a single Member State. By applying option c) the profit under review is in
essence not only included in the computation of the taxable base of a single Member State. In this
situation the Member State that imposed the profit adjustment is still allowed to effectuate the
adjustment, however to a reduced amount. The other Member State involved is then obliged to
impose a corresponding adjustment that matches the reduced profit adjustment. By doing so, there
is no inclusion of the same profit in the computation of the taxable base of two different
from basing the decision on any other legal principles, such as reasonableness and fairness. He added that if a strict application arm’s
length principle were to encounter practical difficulties, then the solution should be refined so that the arm’s length principle is best
approximated. See Hinnekens 1992, p. 95-96 and 1996/3, p. 294-295. It is submitted that both authors are correct, because the wording
of article 12(1) of the convention – acting by common consent on the basis of Article 4 shall – leaves no room for any other
interpretation. The tax principles of article 4 constitute the sole legal basis for the final decision on how to eliminate double taxation.
Hence the presumption that enterprises did not deal at arm’s length with each other was the sole reason for a Member State to impose a
profit adjustment in the first place. For that reason, the sole possible solution in order to eliminate the occurred double taxation lies in
the correct application of the arm’s length principle.
2041
See also Schwarz 2001, par. 28-250.
2042
See also France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 230.
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enterprises any more. It is submitted that this outcome is consistent with the content of article 14
of the convention.2043
The credit method
If Member States use the credit method, double taxation is considered, pursuant to article 14, to be
eliminated if the tax chargeable in one Member State is reduced by an equal amount to the tax
chargeable in the other Member State involved.2044 In other words, as long as the taxable amount
for determining the tax credit in one Member State equals the taxable amount relating to the
disputed profit in the other Member State, double taxation is considered eliminated for purposes
of article 14.2045 Although the rules for applying the credit method under the convention are
considered sufficiently clear, it is submitted that it is not specified in article 14 how the credit
method should be applied if one or both associated enterprises suffered losses, as article 14
presumes that both associated enterprises are profit-making.2046 This can be illustrated by the
following example:
Germany imposed a profit adjustment at the level of a German enterprise for not charging an arm’s
length royalty to its Irish subsidiary. The German enterprise suffered losses for those years a profit
adjustment is imposed. The profit adjustment thus does not lead to a taxable profit, as the adjusted
amount does not exceed the total amount of taxable losses. The Irish subsidiary makes an annual profit.
The outcome of the application of the convention is that the profit adjustment imposed by Germany
reflects the correct arm’s length price for the transaction(s) under review. Consequently, Ireland has to
provide for a corresponding adjustment. As Ireland uses the credit system, it has to provide, pursuant to
article 14, a reduction of the tax chargeable by an amount that is equal to the tax chargeable on the
profit adjustment. However, the German enterprise suffered a loss and thus was not faced with tax
chargeable for the years under review.

It is submitted that the EU Arbitration Convention (as well as the Code of Conduct) remains silent
how Ireland should proceed in this situation. Ireland is not able to provide for a tax credit that is
equal to the tax chargeable in Germany, as Germany did not actually levy taxes on the profit
adjustment imposed. This difficulty would not arise if Member States use the exemption method
instead, as this method is not dependent on the tax charged. It can, however, be questioned
whether only using the exemption method would actually be necessary, as the term ‘tax
chargeable’ referred to in article 14 of the convention can also be interpreted as meaning the tax
chargeable that would have been paid if the enterprise concerned were not in a loss-making
position. However, as the convention is not fully clear on this point, uncertainty remains as to

2043
This can be illustrated by the following example. Germany imposed a profit adjustment at the level of a German enterprise for not
charging an arm’s length royalty to its Irish subsidiary. The agreed royalty amounts to 5.6% of the sales realized by the Irish subsidiary.
In the view of the German tax authorities an arm’s length royalty would amount to 7.6% of the sales realized. After two years of
negotiations during the mutual agreement procedure, Germany and Ireland agree that an arm’s length royalty would amount to 6.6% of
the sales realized. Germany thus reduces its profit adjustment so as to arrive at this correct price and Ireland grants a corresponding
adjustment that matches the profit adjustment. This outcome is compliant with article 14 of the convention.
2044
The inclusion of the credit method in article 14 of the convention has its origin in article 8(2) of the proposed Arbitration Directive.
At that time, it was reported that Ireland and the United Kingdom used the credit method for the elimination of double taxation. For
this reason, the credit method was included in the proposed Arbitration Directive. See paragraphs 10 and 28 of the Addendum to the
Arbitration Directive. See for a discussion in the literature also Scholsem 1982, p. 430 and De Roeck 1990, p. 123. This method was
incorporated unchanged in the EU Arbitration Convention. It is submitted that because of the inclusion of both the exemption and
credit method, article 14 adheres to the methods used in articles 23A and 23B of the OECD Model Convention, which are generally
incorporated into double tax conventions. Thus article 14 of the EU Arbitration Convention does not deviate from practices used in
international taxation. See also Hinnekens 1992, p. 95.
2045
The application of the credit method can be explained by the same example discussed in footnote 2042. The agreed arm’s length
price in this example is 6.6% of the sales realized. Assuming that the sales realized are EUR 100 million, the Irish subsidiary paid EUR
5.6 million royalties to its German parent company. By implementing the agreement, the actual amount of royalties is EUR 6.6 million.
In Germany the corporate income tax rate is 29.72%. The additional amount of tax due in Germany on the profit adjustment of EUR 1
million amounts to EUR 296.500. In Ireland the corporate income tax rate is 12.5%. So the amount of tax refundable on the
corresponding adjustment of EUR 1 million amounts to EUR 125,000. However, pursuant to article 14 of the convention the credit
method is not about matching the EUR 296.000 additional tax due in Germany, but to give a credit for the additional EUR 1 million of
royalties to be paid. Insofar as Ireland grants a credit in the amount of EUR 1 million, it acts compliantly with article 14. In other words,
the fact that the tax rates or the systems of tax credits deviate between Member States is of no importance in this regard.
2046
See also Killius 1990, p. 446; Andriesse 1991, p. 174; Coopers & Lybrand 1992, p. 39; and Farmer & Lyal 1994, p. 305.
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what procedure should be followed in case of losses. More importantly, it may also lead to
discussions between taxpayers and Member States on the amount of the credit to be granted.
15.3.4.2.3 No decision is reached
Article 12(1) of the EU Arbitration Convention stipulates that if the competent authorities
involved fail to mutually agree on a decision on how to eliminate double taxation within the sixmonth deadline, or a decision to adopt the opinion rendered by the advisory commission, they are
obliged to act in accordance with this opinion. In other words, the advisory commission’s opinion
becomes binding on the competent authorities and mandatorily constitutes the mutual agreement
between them. Hence a failure by competent authorities to take a decision turns the non-binding
opinion into a binding arbitral award. It is submitted that this binding effect can be considered as
the single most important advantage of the EU Arbitration Convention compared to the traditional
mutual agreement procedure in double tax conventions. Furthermore, the binding effect also
guarantees that in the end double taxation will be eliminated, even if the competent authorities fail
to provide for such elimination themselves.
15.3.5 Evaluation
Pursuant to article 12(1) of the EU Arbitration Convention the competent authorities involved
have to take a final decision on how to eliminate double taxation for the case under review. These
competent authorities have two options: agreeing or disagreeing with the opinion rendered. In this
section both options were discussed, which lead to the following conclusions:
•

•

Agreement with the advisory commission’s opinion: in this situation the advisory
commission’s opinion constitutes the final decision between the competent authorities
involved. This process is sufficiently reflected in article 12(1) and its content is also
sufficiently descriptive in that there is no ambiguity on the application and interpretation of
this provision. For these reasons this part of article 12(1) adheres to the principle of clarity and
simplicity, effectiveness, legal equality and legal certainty;
Disagreement with the advisory commission’s opinion:
- An agreement is reached that deviates from this opinion: the agreement reached must
eliminate double taxation, pursuant to article 12(1), on the basis of the tax principles of
article 4. It is concluded that these requirements ensure that the convention’s principal
aim is complied with when taking a final decision and aligns with the requirement that an
agreement reached during the mutual agreement procedure and the advisory
commission’s opinion also have to eliminate double taxation on the basis of the tax
principles of article 4. This part of article 12(1) therefore adheres to the principle of
clarity and simplicity, effectiveness, legal justice, legal equality and legal certainty; and
- No agreement can be reached: if the competent authorities involved fail to take a final
decision jointly within the six-month deadline, article 12(1) obliges them to act in
accordance with the advisory commission’s opinion: it mandatorily constitutes the final
decision. The content of this provision is sufficiently descriptive and also ensures that
double taxation will be eliminated if the competent authorities cannot agree on the
content of a final decision. For these reasons, this part of article 12(1) adheres to the
principles of clarity and simplicity, transparency, effectiveness, legal justice, legal
equality and legal certainty.

Article 14 defines when, for purposes of the convention, double taxation is considered as
eliminated. This can either via the exemption method or the credit method. It is concluded that
both methods are in line with the methods used in international tax law. Although this provides for
an equal application of the methods of elimination of double taxation and provides certainty,
article 14 is also ambiguous for two reasons. First, it does not specify how to proceed if one or
both of the involved associated enterprises realized losses. This may trigger discussions between
the taxpayers and the Member States involved on, for example, the amount of tax credit. Second,
article 14 remains silent as to whether the competent authorities for the final decision should, as
under the mutual agreement procedure, apply the tax principles of article 4 of the convention as
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advocated by the OECD.2047 This may trigger discussions between the competent authorities on
the interpretation of the tax principles of article 4 when taking a final decision. It is therefore
concluded that article 14 does not fully adhere to the principles of clarity and simplicity,
effectiveness, efficiency, legal justice, legal equality and legal certainty.
15.4 Communication of the final decision
15.4.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision on the communication of the final
decision on the elimination of double taxation to the associated enterprises.
15.4.2 Work conducted by the EU JTPF
The EU JTPF agreed on a provision on how the final decision – including the opinion of the
advisory commission – should be communicated to the associated enterprises. This provision is
incorporated in paragraph 9.4(i) of the Code of Conduct and is further discussed below.
15.4.3 Provision of the Code of Conduct
Paragraph 9.4(i) of the Code of Conduct includes rules as regards the communication of the final
decision to the associated enterprises concerned and read as follows:
‘Once the decision has been taken, the competent authority to which the case was presented will
send a copy of the decision of the competent authorities and the opinion of the advisory
commission to each of the enterprises involved’. [Emphasis added]

15.4.4 Analysis
Paragraph 9.4(i) of the Code of Conduct determines to whom the final decision should be
communicated and which party is responsible for this communication.2048 It is submitted that this
rule aligns with the other rules laid down in the Code of Conduct, as the competent authority of
the Member State to which the request for the application of the convention was submitted inter
alia is tasked with establishing the advisory commission, providing for secretarial assistance and
for (the initial) payment of the costs of the arbitration procedure. It is therefore logical and
efficient also to oblige the same competent authority to communicate the final decision to the
associated enterprises involved in the case. The wording used in paragraph 9.4(i) is sufficiently
descriptive as to which party should communicate the final decision and to which parties it should
be communicated. There is, however, one point of criticism of this provision. This is that
paragraph 9.4(i) of the Code of Conduct does not state within what timeframe the decision should
be communicated. It stipulates that once a decision has been taken it should be sent to each of the
enterprises involved, but does not specify how to interpret the term ‘once’. It is submitted that this
term should be interpreted as referring to the moment directly after the final decision is taken. As
this issue is closely connected to the implementation of this final decision, it will be further
discussed in section 15.5 below.
Paragraph 9.4(i) of the Code of Conduct further stipulates that the content of the communication
consists of a copy of the final decision as well as the advisory commission’s opinion. Two
situations should thereby be distinguished: (i) the advisory commission’s opinion is adopted by
the competent authorities or has become binding on them following the failure by them to take a
final decision, or (ii) the competent authorities were able to take a final decision that deviates from
this opinion. It is submitted that in the first situation it is logical that the opinion of the advisory
commission should also be communicated to the taxpayer, since this opinion then constitutes the

2047

See paragraph 6(a) and (b) of the Code of Conduct.
This provision appears to be copied from the unilateral policy of the Netherlands, which already in 1995 provided for a similar rule.
See the repealed Decree of the Netherlands State Secretary of Finance of November 28, 1995 (IFZ95/1384M), par. 3.7. This paragraph
stipulated that if the request was submitted to the Netherlands, it had to send a copy of the final decision and the opinion of the
advisory commission to the associated enterprises concerned.
2048
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legal basis of the final decision.2049 So in this situation taxpayers are provided with a clarification
of the rationale underlying the final decision, namely the opinion of the advisory commission.
Paragraph 9.4(i) is as regards this first situation considered as sufficiently descriptive. In the
second situation, the competent authorities took a final decision that deviates from the opinion of
the advisory commission. De facto the opinion of the advisory commission has become irrelevant
and there is in that situation no absolute necessity to communicate the opinion to the associated
enterprises. The fact that paragraph 9.4(i) has not made a derogation for the content of the
communication as regards this second situation is therefore to be considered as a gesture towards
taxpayers. Apart from that, it is submitted that for transparency purposes it is also important that
the taxpayer becomes acquainted with the work of the advisory commission and the opinion
handed down. Nevertheless, paragraph 9.4(1) does not address the most important issue, namely
what, in the second situation, should be included in the final decision to be communicated to the
taxpayer. It is submitted that it is striking that neither the convention nor the Code of Conduct
includes guidance as regards the content of the final decision, as the associated enterprises are in
principle not provided with a motivation of the final decision taken by the competent
authorities.2050 Hence only if the competent authorities fail to take a final decision or if they agree
with the opinion of the advisory commission, do taxpayers receive a motivation of the final
decision: the motivation that is included in the opinion of the advisory commission. It is from a
transparency perspective curious why the associated enterprises are not provided a motivation of
the rationale underlying the final decision and the reasons why competent authorities deviated
from the opinion of the advisory commission, especially as they are provided with this opinion
and a motivation thereof (even if this opinion is not adopted by or not binding on the involved
competent authorities).
15.4.5 Evaluation
The competent authority to which the request for the application of the EU Arbitration Convention
was submitted is obliged, pursuant to paragraph 9.4(i) of the Code of Conduct, to communicate
the final decision to the associated enterprises. This includes a copy of this decision as well as a
copy of the opinion of the advisory commission. Based on the analysis in this section, it is
concluded that putting the obligation of communication on the competent authority to which the
request for the convention’s application was submitted, is an efficient rule, as it aligns with other
obligations put on it during the arbitration procedure. Further, paragraph 9.4(i) also sufficiently
specifies which party should provide for the communication, to which parties the communication
should be sent, and what the content of the communication should be. Although the inclusion of
the advisory commission’s opinion is not per se necessary where it is not used as the basis for the
final decision, it is from the perspective of transparency valuable to also communicate the opinion
to the associated enterprises. However, paragraph 9.4(i) does not fully adhere to the principles of
clarity and simplicity, effectiveness, efficiency, legal justice and legal certainty for the following
reasons:
•
•

It does not specify within what timeframe the final decision should be communicated to the
associated enterprises, as the term ‘once’ has not been specified; and
It fails to specify what should be included in the communication if a solution has been
negotiated that deviates from the advisory commission’s opinion. An unanswered question is
whether the competent authorities should themselves provide a rationale underlying this final
decision. This creates uncertainties, as in case of a final deviating decision the taxpayer is not
provided with the grounds of, and reasoning for, this decision, whereas this is the case if the
advisory commission’s opinion is adopted by or becomes binding on the associated
enterprises involved.

2049
The content of the opinion of the advisory commission is specified in paragraph 9.4 of the Code of Conduct and was discussed in
section 14.10.
2050
See also Wolfswinkel 1990, par. 3.3 and Hinnekens 1991, p. 305.
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15.5 Implementation of a mutual agreement reached / the final decision
15.5.1 Provision of the EU Arbitration Convention
Article 6(2) EU of the Arbitration Convention includes the rule on the implementation of an
agreement reached as a result of the mutual agreement procedure under the convention. This
paragraph reads as follows:
‘Any mutual agreement reached shall be implemented irrespective of any time limits prescribed
by the domestic laws of the Contracting States concerned’. [Emphasis added]

The EU Arbitration Convention does not include rules on the implementation of a final decision
(either the advisory commission’s (binding) opinion or a deviating mutual agreement).
15.5.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
15.5.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision on the implementation of a mutual agreement
reached or a final decision rendered.
15.5.4 Analysis
15.5.4.1 Implementation of a mutual agreement reached as a result of the mutual agreement
procedure
As noted in section 2.3.1, the drafters of the EU Arbitration Convention envisaged staying close to
the mutual agreement procedure under the OECD Model Convention. In this respect, article 6(2)
of the EU Arbitration Convention is drafted similarly to article 25(2) of the OECD Model
Convention, so that an agreement reached as a result of the mutual agreement procedure is to be
implemented irrespective of any time limits included in Member States’ domestic legislation.2051
2052
Bulgaria, Greece, Italy, Portugal and Spain made a reservation to article 25(2), as they felt that
the implementation of a mutual agreement ought to remain linked to domestic time limits.2053 It is
submitted that these reservations have no effect on the implementation of a mutual agreement
under the EU Arbitration Convention, because those Member States did not make a similar
reservations to the latter.2054 Further, as the convention sets its own standards in article 6(2) on the
implementation of a mutual agreement reached, that convention’s provision prevails over
applicable domestic legislation.2055 This is reinforced by the fact that, as observed in section 6.6.2,
article 6(2) is binding on all parties involved, so non-compliance herewith cannot be justified on
grounds of domestic legislation.
The EU Arbitration Convention, however, lacks a deadline within which a mutual agreement is to
be implemented, once reached.2056 From a taxpayer’s perspective the implementation should take
2051
Article 25(2) of the OECD Model Convention stipulates that: ‘any agreement reached shall be implemented notwithstanding any
time limits in the domestic law of the contracting states’. The difference in wording is that article 6(2) of the EU Arbitration
Convention includes the term ‘irrespective’ instead of ‘notwithstanding’. This difference is, however, not considered to be material.
Paragraph 29 of the Commentary to article 25 of the OECD Model Convention stipulates that it rarely occurs that states cannot
implement a mutual agreement due to constraints in domestic legislation. However, as noted in paragraph 4.45 of the OECD Transfer
Pricing Guidelines, some states may be unwilling or unable to override domestic time limits. For this reasons, those states made a
reservation not to apply the last sentence of article 25(2) of the OECD Model Convention.
2052
The implementation of a mutual agreement is subject to taxpayer’s approval. As this subject closely relates to taxpayer’s rights and
role under the EU Arbitration Convention, this subject is separately discussed in section 16.2.
2053
See paragraph 53 of the Commentary and paragraph 2 of the Commentary of non-OECD Member States to article 25 of the OECD
Model Convention. Initially, also Belgium, Ireland, the Slovak Republic and the United Kingdom made such reservations, but these
were withdrawn. Note that element 1.1 of the minimum standard of Action 14 of OECD’s BEPS project obliges participating states to
include paragraphs 1-3 of article 25 of the OECD Model Convention in their double tax conventions. See OECD, Making dispute
resolution mechanisms more effective: Action 14 – 2015 Final report, Paris, October 5, 2015, paras. 9-11. As a result, the reservations
made by Bulgaria, Greece, Italy, Portugal and Spain will lose their relevance.
2054
See also Meeus 2003, p. 118 in respect of Belgium.
2055
See also Hinnekens 1996/3, p. 300; Pistone 2003, p. 335 and Helminen 2012, par. 5.4.5.5.
2056
Paragraph 7.4(e)(i) of the Code of Conduct only stipulates that if the other Member State involved agrees to the first Member
State’s solution set out in the position paper, it will make a corresponding adjustment or allow for relief as quickly as possible. It is
submitted that the same applies to a mutual agreement. However, as the phrase ‘as quickly as possible’ has not been further defined,
there is no guidance on the term or form for implementing such an agreement.

Amsterdam, June 2016

470

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

place as soon as possible, as it may result in a repayment of taxes already paid (e.g. in the case of
a corresponding adjustment). Nevertheless, in the absence of such provision, the actual
implementation of the mutual agreement reached remains subject to Member States’ domestic
legislation.2057 It is submitted that should not be problematic and is even preferable from a
practical perspective, as the Member States can align the implementation with their administrative
practices. This conclusion, however, does not apply to the fact that the convention lacks a time
limit for implementing a mutual agreement reached. Making this dependent on Member States’
domestic legislation may lead to a long delay in the actual implementation; it also runs the risk of
a non-uniform application amongst Member States. In other words, this may create differences as
to when actual elimination of double taxation is actually provided for.
15.5.4.2 Implementation of a final decision as a follow-up to the outcome of the arbitration
procedure
It is submitted that the final decision – either the adopted or binding opinion of the advisory
commission or the deviating final decision by the competent authorities involved – as a follow-up
to the outcome of the arbitration procedure, constitutes a mutual agreement between the Member
States involved.2058 Consequently, the final decision must also be implemented according to the
rules in article 6(2) of the convention.2059 Further, as with implementation of an agreement as a
result of the mutual agreement procedure under the convention, the time limits for implementation
of the final decision are to be followed irrespective of the Member States’ domestic legislation.2060
However, as this is not properly reflected in the convention, the Member States may hold different
opinions as to whether the final decision actually constitutes a mutual agreement, subject to the
rules of implementation of article 6(2) of the convention.
15.5.5 Evaluation
In this section the rules for implementing a mutual agreement reached or the final decision taken
were discussed. Article 6(2) of the EU Arbitration Convention stipulates that any agreement
reached as a result of the mutual agreement procedure must be implemented irrespective of any
time limits included in Member States’ domestic legislation. It has, however, not been specified
whether this also concerns the implementation of a final decision as a follow-up to the outcome of
the arbitration procedure. Although such a final decision also constitutes a mutual agreement
between the Member States involved, it is concluded that this has not been properly reflected in
the convention. For that reason, there is no adherence to the principles of clarity and simplicity
and legal certainty. Another point of criticism is that article 6(2) does not set a time limit for
implementation, as it only stipulates that domestic time limits cannot obstruct the implementation
of an agreement reached; nor does the Code of Conduct include such a time limit. The absence of
any rules not only runs the risk of delaying the elimination of double taxation, it may also lead to a
non-uniform application among the Member States. On this point too, article 6(2) does not adhere
to the principles of clarity and simplicity, effectiveness, efficiency, legal justice, legal equality and
legal certainty.
15.6 Publication of the final decision
15.6.1 Provision of the EU Arbitration Convention
Article 12(2) of the EU Arbitration Convention contains rules for the publication of the final
decision. This provision stipulates that:
2057

Possible options are imposing an additional tax assessment or, if the term for imposing such tax assessment has already lapsed, an
administrative adjustment.
2058
The implementation of the final decision is also subject to taxpayer’s approval. As this subject closely relates to taxpayer’s rights
and role under the convention, this subject is separately discussed in section 16.2.
2059
This view is also shared in the literature. For example, Züger remarked that Member States are obliged to ensure that their
competent authorities act in accordance with the final decision. See Züger 2001, par. 3.4.1. Bassler, Serrano Antón, Ullah and
Markham took similar positions. See Bassler 2003, p. 252; Serrano Antón 2003, p. 441; Ullah 2003, p. 490; and Markham 2005, p.
222. Perrou also shared this view, but added that in respect of Greece – as with mutual agreements reached under a bilateral double tax
convention – implementation is subject to a three-year time limit. See Perrou 2003, p. 288. It is submitted that if in Greece such
situation indeed applies, this is contrary to the provision of article 6(2) of the EU Arbitration Convention, which overrides Member
States’ domestic legislation.
2060
See also Djebali 2012, par. 6.5.2.1.2.
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‘The competent authorities may agree to publish the decision referred to in paragraph 1, subject
to the consent of the enterprises concerned’. [Emphasis added]

15.6.2 Work conducted by the EU JTPF
During its first term in 2002-2003 the EU JTPF briefly discussed the possibility of publishing the
final decision and subsequently agreed on supporting rules relating hereto.2061 These rules are
incorporated in paragraphs 9.4(ii) and (iii) of the Code of Conduct and are discussed in section
15.6.3 below. During its 2011-2015 term the forum re-discussed this issue, reacting to the
suggestion of a former member of several advisory commissions to routinely publish the opinion
of the advisory commission with the exclusion of confidential or sensitive information of the
taxpayer.2062 In the cases this member had been involved in, it had been decided not to publish the
final decision. This member considered this to be unfortunate, as in his view publication could
provide valuable information for other competent authorities not involved in the case, and for
taxpayers as regards the basis and motives for the opinion/final decision. Further, knowledge of
the proceedings during the arbitration procedure could in this person’s view also provide for a
more homogenous treatment of the problems involved in transfer pricing. The EU JTPF, however,
did not consider this suggestion further, but instead concluded that the current flexibility provided
for in the EU Arbitration Convention / Code of Conduct is appropriate.2063
15.6.3 Provision of the Code of Conduct
Paragraph 9.4(ii) of the Code of Conduct contains rules that supplement the standard rule of
article 12(1) of the convention on the possibility of publication, dealing with the content of the
publication and the form of consent to such publication by taxpayers. This provision reads as
follows:
‘The competent authorities of the Member States can agree that the decision and the opinion may
be published in full. They can also agree to publish the decision and the opinion without
mentioning the names of the enterprises involved and with deletion of any further details that
might disclose the identity of the enterprises involved. In both cases, the enterprises' consent is
required and prior to any publication the enterprises involved must have communicated in
writing to the competent authority to which the case was presented that they do not have
objections to publication of the decision and the opinion’. [Emphasis added]

Additionally, paragraph 9.4(iii) of the Code of Conduct stipulates that:
‘If there is agreement on the publication of the opinion, the latter will be rendered public in the
original language(s) on the website of the Commission’.

15.6.4 Analysis
15.6.4.1 Necessity of allowing for publication
It is submitted that it is important that the convention allows the publication of cases that were
dealt with under its procedures, although this is not to create a body of precedents, as will be
discussed in section 15.8.4.2. Each case has its unique features and should be judged on its own
merits, so the outcome of the convention’s application does not provide for a common standard of
the arm’s length principle for other cases. 2064 The value of publication actually lies in the
possibility of providing input to future cases as regards the procedural aspects of the arbitration
procedure under the convention.2065 These cover inter alia to the proceedings within the advisory
2061

Doc. JTPF/007/2002/REV1/EN, par. 61.
Doc. JTPF/010/2013/EN, p. 2 and Annex, respondent 2 under 8. See also Lodin 2014, p. 174-175.
2063
Doc. JTPF/014/2013/EN, par. 6.6(i) under 7.
2064
This view is also shared in the literature, see e.g. De Roeck 1990, p. 126 and Hinnekens 1992, p. 101. Markham, however, argued
that publication might contribute to creating precedents relating to the convention. See Markham 2005, p. 223 and 2005/2, p. 71.
Further, Züger 2001, par. 3.4.3 mentioned that the decision to publish a case is intended to serve as models or guidelines for
comparable cases. The positions of these latter authors can be doubted, as each case has to be judged on its own merits. Thus
publications of the outcome of the convention’s application cannot provide for a common standard of the arm’s length principle. For a
different opinion as regards the proposed Arbitration Directive, see Runge 1977, p. 192.
2065
See also Schwarz 1991, p. 123 and 2002, p. 412; and Hinnekens 1996/3, p. 308-309, 1998/4, p. 251 and 2010, p. 113.
2062
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commission, the process of selecting and appointing of its members, the content of the advisory
commission’s opinion in general, the process of arriving at the correct arm’s length price for the
transactions under review, and the agreed additional rules of procedure (if any). Although for a
single taxpayer publication may not be beneficial, other taxpayers, advisory commissions and
stakeholders may benefit and learn from such publication. In addition, publication may also lead
to more acquaintance with the convention as a dispute resolution mechanism and to a better
understanding of the convention’s functioning. For that reason, the possibility of publication is
considered a necessity in developing and gaining knowledge of the functioning of the
convention.2066
15.6.4.2 Content of the publication
Article 12(2) of the convention stipulates that competent authorities may agree to publish the
decision referred to in article 12(1). This is the final decision to be taken by these competent
authorities on the elimination of double taxation as a follow-up to the outcome of the arbitration
procedure. This publication is limited to those cases that have been referred to the arbitration
procedure, thus agreements reached as a result of the mutual agreement procedure are excluded
from publication. This, however, is logical, as agreements under a mutual agreement procedure
under the applicable double taxation convention are generally also not published.2067 Further, as
noted above, the value of publication lies in the working of the arbitration procedure, not the
mutual agreement procedure.
Paragraph 9.4(ii) of the Code of Conduct further fills in the content to be published. Remarkably,
it stipulates that the publication shall consist of the final decision taken by the competent
authorities involved and the opinion rendered by the advisory commission.2068 It is submitted that
this is not in line with the wording of article 12(2) of the convention. This, however, is not
problematic, as it is exactly the publication of the opinion that is mostly desired. It is logical that if
the competent authorities take a final decision that deviates from this opinion, the opinion should
be separately published. At first sight it appears somewhat superfluous that if competent
authorities adopt the opinion or if this opinion becomes binding to also publish the opinion.
However, the content of a final decision may be less extensive than an opinion, as paragraph 9.4
of the Code of Conduct includes guidance on what is to be inserted in that opinion.2069 Because the
content of the opinion also explains how the arbitration procedure was conducted, it is important
that if competent authorities decide to publish the final decision, the publication should also
embrace the opinion of the advisory commission. In that regard, paragraph 9.4(ii) of the Code of
Conduct is sufficiently descriptive as to the content of the publication. Further, the content of the
opinion also contains sufficient information on the case and the arbitration procedure.
Paragraph 9.4(ii) of the Code of Conduct provides for two options for publication. These are:
•
•

A publication in full; or
An anonymous publication (without mentioning the names of the involved enterprises and
with the deletion of any further details that might disclose the identity of the associated
enterprises).2070

2066
See also Bricker 1998, p. 107, who argued that the allowance of publication further enhances the legitimacy and transparency of the
procedures under the convention. Ibid Hinnekens 2010, p. 113.
2067
See for example for the Czech Republic, Denmark, Finland, Greece, Latvia, Luxemburg, Spain and the United Kingdom: Hulmák
& Sedmihradský 2003, p. 137; Nilausen 2003, p. 145; Söderholm 1981, p. 288, Perrou 2003, p. 274; Petrovskis, p. 367; Steichen 2003,
p. 376; Serrano Antón 2003, p. 436-437; and Barnett 1981, p. 367.
2068
It is submitted that the inclusion of the term ‘and’ and not ‘or’ in paragraph 9.4(ii) of the Code of Conduct, means that the
competent authorities are not allowed to publish only the final decision or only the (binding) advisory commission’s opinion.
2069
See section 14.10.3.
2070
The possibility of anonymous publication originates from discussions in the Informal Working Group in 1991-1992. See Draft
Protocol to be discussed at the second meeting of the subgroup (meeting November 26, 1992, par. VIII. See also Note of the
Netherlands Ministry of Finance on the implementation of the EU Arbitration Convention, September 12, 1991, par. 7. The
Netherlands incorporated this possibility in its unilateral policy. See repealed Decree of the Netherlands State Secretary of Finance
(IFZ2001/993M) of December 19, 2001.
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15.6.4.3 Place of publication
Paragraph 9.4(iii) of the Code of Conduct stipulates that if agreement has been reached on
publication of the final decision (and with the consent of the associated enterprises concerned), the
final decision is published on the website of the Commission in the original language(s).
Remarkably, paragraph 9.4(iii) only refers to the advisory commission’s opinion and not to the
final decision on the elimination of double taxation. However, the final decision is also part of the
publication, pursuant to article 12(2) of the convention and paragraph 9.4(ii) of the Code of
Conduct. It is submitted that this concerns a slip of the pen rather than a deliberately deviation
from the language of paragraph 9.4(ii). Consequently, publication on the Commission’s website
embraces the final decision and the opinion of the advisory commission. Another point of
criticism is that publication is to be effected in the original language(s). It is submitted that this is
to be interpreted in the official languages of the Member States involved in the case at hand.
However, for gaining full effect on the functioning of the EU Arbitration Convention as regards
the arbitration procedure, a publication only in these official languages is not very helpful.
Stakeholders and other interested parties that do not speak this language would have to arrange for
a translation so as to be able to understand the content of the publication. Additionally, it also
appears illogical to publish only in the official language(s) if a common language was agreed
upon for the arbitration procedure.
15.6.4.4 Taxpayer’s consent to publication
The possibility of publication in article 12(2) of the convention has its origin in article 6 of the
proposed Arbitration Directive. Remarkably, the taxpayers’ consent was not required as a
prerequisite for publication, even though it concerns their taxable position and business
information. In this respect, the Economic and Social Committee correctly argued that because
taxpayers provided information to competent authorities and the arbitration commission on a
confidential basis, they should be granted the right to block publication of the arbitration
decision. 2071 The drafters of the convention apparently took these remarks into account and
included in article 12(2) the rule that the publication of the decision on the elimination is subject
to the consent of the associated enterprises involved.2072 Hinnekens considered that the language
used in article 12(2) offers taxpayers adequate protection against their sensitive and secret
information being made public.2073 It is submitted that he is correct, as the consent requirement is
about confidence building. Without this requirement, taxpayers would run a severe risk that their
case and confidential information would be made public; this would make it a lot less attractive
for them to use the convention as a dispute resolution mechanism. Despite the necessity of this
consent requirement, it is submitted that the downside is that in practice no taxpayer will be
willing to agree to publication, because clearly there is no advantage for them to do so.2074 This is
reinforced by the fact that the beneficiaries of publication are other stakeholders of the
convention, not the taxpayer whose case is being decided on. So far, none of the cases that
reached the arbitration procedure under the convention has been published.2075
As regards the process providing consent to the envisaged publication, paragraph 9.4(ii) of the
Code of Conduct stipulates that the associated enterprises concerned should give their consent in
writing to competent authority of the Member State to which the request for the application of the
convention was submitted.2076 It is submitted that this is a logical rule, since this competent
2071
Opinion Economic & Social Committee, OJ EC C 18/78, par. 2.6.1. See for a discussion also Waardenburg 1978, p. 148 and De
Roeck 1990, p. 126.
2072
Curiously, Cyprus reported that it deemed it unnecessary to request taxpayer’s approval for publication of the opinion under the EU
Arbitration Convention. This clearly conflicts with the text of article 12(2) of the convention. See doc. JTPF/011/REV2/2013/EN,
Annex 4 under Cyprus.
2073
Hinnekens 1992, p. 101.
2074
See also Airs 1995, p. 5-6.
2075
See also Gibert 2006, p. 362; Hinnekens 2010, p. 109; and Terr, Kelly & Marcusse 2012, p. 492. Although some Member States,
such as the Netherlands, take the view that only in exceptional cases publication should not be the standard, publication is not widely
adopted. See Netherlands parliamentary document: Kamerstukken 1991-1992 22 691 no. 3, p. 10. For example Hofbauer reported that
also Austria is not very keen on publishing cases, see Hofbauer 2003, p. 70.
2076
This rule appears to be copied from the unilateral policy of the Netherlands prior to the adoption of the Code of Conduct. In
paragraph 3.7 of the Decree of the Netherlands State Secretary (IFZ95-1348M) of November 28, 1995 it was mentioned that if the
Member States involved share the opinion to publish either the decision that eliminates the double taxation or the opinion of the
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authority has all other responsibilities under the convention as regards administrative or
procedural issues. Apart from that, the notification must stipulate that all enterprises involved
declare that they do not object to the publication of the decision, and the advisory commission’s
opinion, and state whether consent is given to publication in full, or only to anonymous
publication. It is submitted that the rule laid down in paragraph 9.4(ii) of the Code of Conduct
relating to providing consent is sufficiently descriptive2077 .
A last issue on the publication of the opinion of the advisory commission is that there is no
sanction-mechanism in place if a competent authority involved publishes the opinion without the
consent of the associated enterprises concerned. It is submitted that such a sanction mechanism
appears unnecessary, as publication without the taxpayer’s consent would constitute a violation of
a treaty obligation, which also can be punished pursuant to Member States’ domestic legislation.
15.6.4.5 Period within which to agree on publication
Paragraph 9.4(ii) of the Code of Conduct does not stipulate within what period the competent
authorities should reach an agreement on publication nor when the involved associated enterprises
should give their consent to such publication.2078
15.6.5 Evaluation
Article 12(2) of the convention allows publication of the final decision of the competent
authorities, subject to their agreement, and with the consent of the associated enterprises involved
in the case. Paragraphs 9.4(ii) and (iii) of the Code of Conduct contain the rules for publication. In
a general sense, it is concluded that the possibility of publication is important as it may contribute
to an improvement of the functioning of the convention and to more acquaintance with its
procedures and their application in practice. This adheres to the principle of transparency. As
regards the content of the rules of article 12(2) and paragraphs 9.4(ii) and (iii) it is concluded that:
•

•

•

Content of the publication: pursuant to article 12(2) the final decision taken by the competent
authorities is to be published. Paragraph 9.4(ii) of the Code of Conduct, however, stipulates
that any publication shall consist of the final decision and the advisory commission’s opinion.
Although this conflicts with the wording used in article 12(2), the content of paragraph 9.4(ii)
has more actual value, because the advantage of publication lies in the details of the arbitration
procedure. The content of paragraph 9.4(ii) is sufficiently descriptive as regards the content of
the publication and also provides for sufficient information on the case under review;
Place of publication: the final decision and the opinion of the advisory commission are to be
published, pursuant to paragraph 9.4(iii), on the website of the Commission. The publication is
to be in the official languages of the Member States involved in the case under review. This
latter requirement is inefficient and ineffective, as not all stakeholders and interest parties are
necessarily conversant with those languages. Further, paragraph 9.4(iii) fails to take into
account that the opinion can also be drawn up in a common working language. An additional
point of criticism is that paragraph 9.4(iii) incorrectly only refers to the opinion of the advisory
commission and not to the final decision;
Consent to publication: article 12(2) explicitly requires the consent of all associated
enterprises involved for publication. Paragraph 9.4(ii) stipulates that enterprises are considered

advisory commission, this publication could solely take place after the enterprises involved have given their written consent to such
publication.
2077
Djebali – prior to the adoption of the Code of Conduct – mentioned that the convention does not make sufficiently clear upon
which grounds the taxpayer may not give its consent to publication and on that basis she concluded that it is up to each Member State
to provide for the relevant criteria relating hereto. See Djebali 2004, par. 3.3.1.2. It is submitted that this viewpoint is incorrect, as
taxpayers have full discretion under article 12(2) of the convention not to give their consent to publication, regardless on the basis of
what criteria.
2078
In perspective, in 1991-1992 the Informal Working Group discussed the inclusion of a deadline for taxpayers to consent to
publication. During their discussions the following rule was suggested: ‘unless one of the enterprises involved communicates in writing
to the Chairman of the advisory commission his objections thereto within one month after receipt of the opinion, the opinion can be
published without mentioning the names of the enterprises involved and deleting any further details that might disclose the identity of
the enterprises involved’. See Draft Protocol to be discussed at the second meeting of the subgroup (meeting of November 26, 1992,
par. VIII. See also Note Netherlands Ministry of Finance on the implementation of the EU Arbitration Convention, September 12,
1991, par. 7.

Amsterdam, June 2016

475

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

•

to have given their consent to publication when they have communicated in writing to the
competent authority to which the request for the convention’s application was submitted that
they have no objections to publication of the decision and the opinion, and to which kind of
publication they agree: full or anonymous publication. It is concluded that this is a logical rule,
as that competent authority is also entrusted with all other (administrative) tasks relating to the
arbitration procedure. The content of paragraph 9.4(ii) is sufficiently descriptive and provides
taxpayers with sufficient safeguards that their case and their information are not made public
without their consent; and
Term to agree on publication: the convention and the Code of Conduct do not set a term within
which the associated enterprises involved should communicate whether they agree to an
envisaged publication. This creates uncertainties and may lead to a variety of rules among
Member States.

The rules set out in article 12(2) of the convention and paragraphs 9.4(ii) and (iii) of the Code of
Conduct in essence provide for a coherent mechanism for the publication of the final decision and
the advisory commission’s opinion. Nevertheless, so far no cases have been published. This may
because taxpayers and Member States have, inter alia for reasons of confidentiality, no interest in
agreeing to publication. Conclusively, because the current rules most probably do not lead to
publication of cases, there is no adherence to the principle of effectiveness. Although the
provisions are in principle sufficiently descriptive, the above shows that article 12(2) and
paragraphs 9.4(ii) and (iii), taken together, do not fully adhere to the principles of clarity and
simplicity, efficiency and legal certainty.
15.7 Alteration of decisions and remaining double taxation
15.7.1 Provision of the EU Arbitration Convention
The Joint Declaration on article 13, included in the Annex to the EU Arbitration Convention,
provides for a provision allowing recourse to the convention’s procedures if the decisions for
which these procedures were applied, have been altered thereafter. This provision reads:2079
‘Where, in one or more of the Contracting States concerned, the decisions regarding the taxation
giving rise to the procedures referred to in Articles 6 and 7 have been altered after the procedure
referred to in Article 6 has been concluded or after the decision referred to in Article 12 has
been taken and where double taxation within the meaning of Article 1 results, account being
taken of the application of the outcome of that procedure or that decision, Articles 6 and 7 shall
apply’. [Emphasis added]

15.7.2 Work conducted by the EU JTPF
The EU JTPF did not discuss this subject.
15.7.3 Provision of the Code of Conduct
The EU Arbitration Convention does not include a provision on this subject.
15.7.4 Analysis
15.7.4.1 Alteration of decisions and re-applying the EU Arbitration Convention
The situation may occur that a decision that caused double taxation is altered after the procedures
of the convention have been applied, perhaps because of an amendment to the previously imposed
profit adjustment on the basis of new information, which may cause subsequent double taxation
within the meaning of article 1 of the convention.2080 Although the convention itself does not state
2079

The provision has its origin in article 7(2) of the proposed Arbitration Directive, which stipulated that: ‘where, in one or both of the
Member States concerned, the decisions regarding the taxation giving rise to the procedures referred to in articles 2 and 3 have been
altered after the procedure referred to in article 2 has been concluded or after the commission has given its decision, the result of that
procedure and that decision of the commission shall be revised to take account of such alteration in the taxation’. An equal provision
is also to be found in article 10(2) of the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council Note
R/856/78 (FIN 213) of April 13, 1978.
2080
This may be illustrated by the following example. Spain imposed a profit adjustment relating to a transaction between enterprise A
SA (resident of Spain) and B BVBA (resident of Belgium) for not dealing at arm’s length with each other. The adjustment amounts to
EUR 2 million. After run through of the procedures of the convention, the final decision stipulates that Belgium is obliged to grant a
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how to proceed in case of such altered decision, the Joint Declaration on article 13 clearly
stipulates that the procedures of the convention should be re-applied to such an altered decision, if
and insofar this decision leads to double taxation within the meaning of article 1. It is submitted
that this Joint Declaration sufficiently clarifies that the convention’s procedures can be re-applied
in such a situation, even if after all these procedures previously have been run through and
resulted in the elimination of the initial occurred double taxation. In other words, taxpayers are
entitled to have the procedures of the EU Arbitration Convention also applied to this newly
occurred double taxation, even if the (original) decision has already become final. It is submitted
that alteration of decisions can take place during the application of the procedures of the
convention or after those procedures have run their course. In the first situation it appears quite
logical that the altered decision should become the subject of discussions, as the convention’s
procedures are then still running. So for this type of alteration no separate provision is necessary
in the convention. This is different where the altered decision is taken after the convention’s
procedures have been finalized; it is for this situation that the Joint Declaration on article 13 is
included in the Annex to the convention. It is, however, submitted that this solution contains a few
ambiguities and uncertainties. These are:
•

•

•

The Joint Declaration does not stipulate whether the taxpayer should submit a new request
under the convention or whether its procedures re-apply automatically. In perspective, article
7(2) of the proposed Arbitration Directive as also the 1978 Netherlands’ proposal for a
multilateral arbitration convention, from which this Joint Declaration emanates, stipulated
that in case of an alteration of decisions, the result of the mutual agreement procedure or the
decision of the arbitration commission should be revised to take account of the altered
decision. So it remains uncertain whether taxpayers should submit a new request to apply the
convention’s procedures to an altered decision. If this be the case, the subsequent question is
whether the three-year term of article 6(1) of the convention also applies to such a request. It
is submitted that if taxpayers indeed need to submit a new request, the three-year deadline
does apply to newly occurred double taxation, as in light of article 6(1) of the convention the
altered decision constitutes a new ‘first notification of action’. As this, however, has not been
clarified in the convention, there is a risk of divergent interpretations amongst Member
States. Reluctant Member States may thereby refuse recourse to the convention’s procedures,
arguing that the second request has not been submitted within the three-year deadline,
calculated as from the date of the first notification and not as of the date of the altered
decision;
The solution offered by the convention is less sophisticated than the provision included in the
proposed Arbitration Directive. Whereas the proposed Arbitration Directive provided for an
easy-to-apply measure, namely the obligatory amendment of either the mutual agreement
reached or the binding arbitration decision rendered, the solution offered in the convention
causes the convention’s procedures to be run through again. The provision of the proposed
Arbitration Directive would thus have saved valuable time in the elimination of the newly
occurred double taxation. This rule, however, was not incorporated in the convention,
because certain Member States were against re-opening the procedure in case of an alteration
of decision(s). 2081 It is striking that certain Member States were against including this
provision in the convention, but agreed with a more time-consuming and more costly reapplication of the convention; and
The Joint Declaration does not define the phrase ‘alteration of decisions’. It is thus somewhat
unclear which situations the declaration is actually trying to catch. This is important, as the
Member States may have different interpretations of what constitutes an alteration of decision
for the purpose of the Joint Declaration. This may lead to an unjustified, non-uniform
application, or even to a non-application, of the EU Arbitration Convention to certain altered
decisions.

corresponding adjustment of EUR 2 million. Belgium implements this final decision by granting that corresponding adjustment. Two
months later, Spain – after additional investigation – increases the profit adjustment to EUR 2.5 million. This alteration creates a new
round of double taxation amounting to EUR 0.5 million. Pursuant to the Joint Declaration the procedures of the convention should be
re-applied to this altered double taxation. See also Netherlands parliamentary document 1991-1992 – 22 691 no. 3, p. 12 and
Hinnekens 1996/3, p. 302-303.
2081
Schelpe 1995, p. 77.
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15.7.4.2 Remaining double taxation
The EU Arbitration Convention is not clear what procedure has to be followed if all the
convention’s procedures have been run through and double taxation (partially) remains in
existence. The question arises whether taxpayers then again can request the application of the EU
Arbitration Convention or whether they have a right of appeal to the domestic courts on the basis
that Member States have failed to fulfill their obligation under the convention. It is submitted that
in theory under the convention it is not possible that double taxation remains in existence after all
its procedures have been run through. A mutual agreement reached, the advisory commission’s
(binding) opinion, and the final decision taken must all provide for the elimination of the double
taxation on the basis of the tax principles of article 4 EU Arbitration Convention. Nevertheless, in
practice it may be that either the mutual agreement reached, the binding opinion given, or the final
decision taken does not fully eliminate double taxation. Although this outcome is less likely for
the advisory commission’s opinion, it may be the case for the mutual agreement reached or the
final decision taken. But what happens then?
As will be discussed in section 16.3, taxpayers have to give up or to withdraw their domestic
appeals in relation to the profit adjustment or the possibility of a corresponding adjustment prior
to the reference of the case to the arbitration procedure. Although, as will be discussed in section
16.2, taxpayers are entitled to accept a mutual agreement reached or a final decision taken, this
does not itself eliminate the double taxation. As any pending appeal was already withdrawn or the
taxpayer allowed the time to file such appeal expire, he has no subsequent right to lodge an appeal
to have remaining double taxation eliminated after the convention’s procedures were applied.
Taxpayers also cannot initiate a court procedure on the basis that the content of the decision does
not eliminate double taxation on the basis of the tax principles of article 4 of the convention,
because this concerns a material assessment of the content of the decision. A domestic court
cannot assess the correctness of the decision itself, only whether Member States have complied
with the binding provisions laid down in the convention (see section 6.6.5). Conclusively, if
double taxation is not fully eliminated after the convention’s procedures have been run through,
taxpayers have no means available to have this remaining double taxation eliminated. In other
words, taxpayers are not provided with sufficient legal protection to ensure that double taxation is
actually eliminated after applying the convention’s procedures. This lack of legal protection,
however, follows not from the lack of guidance in the convention, but from the lack of a proper
interaction between the convention and domestic appeals procedures. This shall be further
discussed in section 16.3. Note that this this conclusion does not apply to the situation in which
competent authorities reach an agreement as the outcome of the mutual agreement procedure,
because taxpayers then – if the agreement reached does not fully eliminate double taxation – still
can reject this agreement and subsequently pursue domestic remedies.2082
15.7.5 Evaluation
Alteration of decisions
The Joint Declaration on article 13 in the Annex to the EU Arbitration Convention in essence
assures taxpayers that double taxation will be eliminated for the initial double taxation, but also
for newly occurred double taxation. However, for the following reasons the Joint Declaration’s
content also contains some ambiguities and also does not constitute an efficient and effective rule:
•

Under the proposed Arbitration Directive, the outcome of its application had to be revised so
as to take into account the altered decision. This provision provided for a more efficient,

2082

Hinnekens 1992, p. 99, 1996/3, p. 302-303 and 1998/4, p. 257, mentioned that article 13 of the convention in connection with the
Joint Declaration to that article can be interpreted as giving the taxpayer the right to start the procedures over again, if he deems the
final decision contrary to the principles of article 4 of the convention. Also France, in its unilateral policy, takes this view. See France’s
regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 300. It is submitted that article 13 in connection with the Joint
Declaration cannot be interpret as requiring that the procedures be run through again in case of no full elimination of double taxation,
as pursuant to the Joint Declaration, such re-application is only possible in case of alteration of decisions (previously discussed in
section 15.7.4.1). Apart from that, it may be doubted whether taxpayers are willing to re-opt for the convention, since the first time the
attempt was time-consuming and costly and, more importantly, proved to be unsuccessful. Additionally, it can also be questioned
whether the competent authorities would give their consent to a new round of negotiations.
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•

•

effective and easy-to-apply mechanism as compared to the Joint Declaration, as re-applying
the convention’s procedures is unnecessary and a cumbersome mechanism to achieve the
same effect;
The Joint Declaration does not stipulate whether the taxpayer should submit a new request for
the convention’s application or whether its procedures re-apply automatically. If a new
request should be submitted, discussions may be triggered on whether the request is timely
submitted in light of the three-year deadline of article 6(1) of the convention. This
subsequently may lead to divergent opinions among the Member States, possibly resulting in
a non-application of the convention to the newly occurred double taxation; and
The Joint Declaration does not define the phrase ‘alteration of decisions’, which may lead to
divergent opinions among the Member States on the interpretation of this phrase, possibly
resulting in a non-uniform or even a non-application of the convention to those situations that
the Joint Declaration aims to cover.

On the basis of the above, it is concluded that the Joint Declaration on Article 13 of the
convention does not adhere to the principles of clarity and simplicity, effectiveness, efficiency,
legal justice, legal equality and legal certainty.
Remaining double taxation
In practice, but not in theory, it may be that double taxation remains in existence after the
procedures of the convention have been finalized. Taxpayers have no legal means available to
enforce competent authorities actually to eliminate double taxation. Although taxpayers may
lodge an appeal, as there is no compliance with an all-binding obligation on the competent
authorities, the effect of such appeal is questionable. A court can only in a formal sense rule on
whether there has been compliance with these principles, but cannot not from a material
perspective rule on the content of the outcome of the convention’s application. Conclusively, if
double taxation is not fully eliminated after the convention’s procedures have been finalized,
taxpayers thus have no legal remedies available to have this double taxation eliminated, other than
not accepting this outcome.2083 This is reinforced by the fact that taxpayers already gave up their
rights to domestic remedies or withdrew any pending appeals prior to the reference of a case to the
arbitration procedure. Hence the taxpayer is provided with insufficient legal protection to ensure
that double taxation is actually eliminated after the procedures of the convention have been
finalized. This does not adhere to the principles of clarity and simplicity, effectiveness, legal
justice and legal certainty.
15.8 Effect on future years and precedential effects
15.8.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not contain a provision on the effect of the outcome of the
convention’s application to future years regarding the same enterprises, nor does it have a
precedential effect for other cases concerning different enterprises.
15.8.2 Work conducted by the EU JTPF
During its fifth term in 2011-2015, the EU JTPF discussed the possible effects on future years of a
mutual agreement reached or a final decision taken. A business representative within the forum
questioned whether a mutual agreement reached could also be applied to subsequent years if the
facts relating to the case remained the same, as a profit adjustment that is imposed in respect of a
fiscal year is likely to be raised again in subsequent years.2084 In a reaction, EU JTPF’s secretariat
remarked that as audit procedures and adjustments only related to limited fiscal years, there is a
risk that for future years (not already covered by a mutual agreement) a new procedure would
have to be initiated if for these years adjustments were also imposed relating to the same issue.2085
2083
This, however, only applies to the final decision as a follow-up to the outcome of the arbitration procedure and not to an agreement
reached as the outcome of the mutual agreement procedure. In that situation the taxpayer can reject the agreement reached and still
pursue domestic appeals procedures.
2084
Doc. JTPF/002/2013/EN, par. 1.8.
2085
Doc. JTPF/011/REV2/2013/EN, para. 17-18.
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The secretariat therefore proposed to apply a simplified mutual agreement procedure for
adjustments relating to fiscal years commencing after the years to which the mutual agreement
relates, and which are not covered by a mutual agreement reached.2086 A former member of an
advisory commission reacted by observing that in the case he was involved in the concerned
competent authorities symmetrically applied the outcome of the application of the convention to
the fiscal years not covered by the mutual agreement reached or final decision taken. He therefore
suggested applying any outcome of the convention’s proceedings also to those fiscal years not
covered by this outcome.2087 Business representatives also supported the suggestion by the EU
JTPF secretariat.2088 Further, the representative from the United Kingdom reacted by stating that
experience has shown that the competent authorities seek to take a commonsense view as regards
the application of mutual agreements to future years, if only for purposes of minimizing resource
costs.2089 He therefore questioned whether in practice the reported problem is real, and whether a
provision relating hereto should be included in the Code of Conduct, as such a provision might
restrain the tax authorities from taking a different position for future fiscal years and also may
make it more difficult to reach mutual agreements in a pragmatic sense.2090 Nevertheless, the
representative from United Kingdom had no objections to the suggested recommendation. The
same applies to the representative from Ireland, who proposed an alternative recommendation.
This recommendation reads:2091
‘Where a MAP request is linked to issues which have already been covered in another MAP, CAs
should consider whether it is appropriate to apply the outcome in the earlier MAP to the new
request and where appropriate, to apply that outcome’.

After discussions, the EU JTPF agreed, during its 39th meeting, with the Irish proposal.2092 This
agreement is reflected in paragraph 7.3(i) of the Code of Conduct and is further discussed below.
The EU JTPF did not further discuss the possible precedential effects of the outcome of the
application of the convention to similar cases concerning different taxpayers.
15.8.3 Provision of the Code of Conduct
The second sentence of paragraph 7.3(i) of the Code of Conduct includes a provision as regards
the possibility of extending the effect of a mutual agreement reached to future years. This
paragraph stipulates:
‘(…) Where a request for a mutual agreement procedure is linked to issues which have already
been covered in another mutual agreement procedure regarding the same enterprise, competent
authorities should typically consider applying the outcome in the earlier mutual agreement
procedure to the new request and where appropriate, to apply that outcome’. [Emphasis added]

The Code of Conduct does not include a provision relating to the possible precedential effects of
the outcome of the application of the convention to similar cases concerning different taxpayers.
15.8.4 Analysis
15.8.4.1 Effect on future years
In a general sense, if a case is resolved under the convention by means of a mutual agreement
2086

Ibid. To this end, the secretariat suggested the following recommendation: ‘it is recommended that CAs [HMP: competent
authorities] apply a simplified procedure for MAP requests linked to issues which are already covered by an ongoing MAP. This
simplified approach might consist of treating the new MAP request in the ongoing MAP procedure or to apply immediately the initial
MAP outcomes to the new request. Where appropriate, taxpayers may initiate an APA procedure after the adjustment (if possible with
a 'rollback' for earlier tax periods)’.
2087
Doc. JTPF/005/2013/EN, Annex – respondent 3, under 1. See, for a similar suggestion, Lodin 2014, p. 174.
2088
Doc. JTPF/011/REV2/2013/EN, p. 12. Also Van Vlem et al 2014, p. 234.
2089
Doc. JTPF/001/2014/EN, p. 7. See also doc. JTPF/011/REV2/2013/EN, p. 9-11.
2090
Ibid.
2091
Ibid p. 3.
2092
Doc. JTPF/017/2013/EN, p. 6; doc JTPF/003/2014/EN, par. 4.4; doc. JTPF/009/2014/EN, par. 4.2.9; doc. JTPF/015/2014/EN, par.
4.2.9; and doc. JTPF/002/2015/EN, par. 2.10 under 22.
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between the competent authorities involved, the content of this agreement may also have effect on
future years that are not covered by it, even though the facts and circumstances underlying those
future years are not different from the facts and circumstances underlying the years covered by the
mutual agreement. Such a situation may occur if a profit adjustment is limited to past years, but
whereby the adjustment has an effect on future years as well. It is submitted that if the outcome of
the convention’s application has effect on future years, a separate request for the convention’s
application should again be submitted so as to have double taxation eliminated for these years as
well.2093 This does not seem highly efficient, as in such a case resources of competent authorities
would be inefficiently used. Moreover, taxpayers have to again request a new procedure, whereas
the issue was already resolved for prior fiscal years. Whether a provision relating hereto in the
Code of Conduct is really necessary can, however, be questioned mainly for two reasons:
•

•

The EU Arbitration Convention only deals with the elimination of double taxation for cases
in which such double taxation is apparent or likely to occur. A request submitted under the
convention thus not only concerns a specific transaction, but also a limited period. If the
dispute is resolved, either by mutual agreement or by means of the arbitration procedure, the
convention has fulfilled its task. If a dispute arises or is likely to arise for subsequent years,
the convention needs to be re-applied, as it has no preventative effect similar to, for example,
Advance Pricing Agreements; and
In transfer pricing practice it is not uncommon to let the effect of a mutual agreement reached
in respect of previous years roll on to future years, generally by means of Advance Pricing
Agreements.2094

Despite these arguments it is submitted that the usefulness of the convention may become rather
limited if it only looks at disputes that arose in the past and does not take into account future years
for which the same facts and circumstances apply. In that regard it appears logical – also to
prevent competent authorities’ resources being inefficiently used – to roll on mutual agreements
reached under the convention to future years. It is therefore submitted that it is valuable that the
Code of Conduct includes a provision to roll on the effect of mutual agreements to future years, as
it contributes to a more effective and efficient functioning dispute settlement mechanism.
Nevertheless, the second sentence of paragraph 7.3(i) of the Code of Conduct includes some
ambiguities. This concerns:
a) The provision presumes that a new request is submitted for future periods relating to issues
that have previously been dealt with under the convention. However, the discussions in the
forum focused on the avoidance of new submissions of requests for those cases and those
years in which the facts and circumstances in respect of this request are not different from
those that underlie a mutual agreement concluded for previous fiscal years. In other words,
the aim of including a provision in the Code of Conduct on this was to avoid the same cases
having to be dealt with again, with the sole difference the years under review. It is submitted
that this is not properly reflected in the Code of Conduct;
b) The provision is not fully clear as to whether it only concerns agreements as the result of the
mutual agreement procedure or also the final decision as a follow-up to the outcome of the
arbitration procedure under the convention. It is submitted that in fact it is immaterial whether
it concerns a mutual agreement or a final decision. Consequently, from a pure legal
perspective, paragraph 7.3(i) of the Code of Conduct should apply to both situations.
However, this is easier for agreements reached as a result of the mutual agreement procedure
2093
See also the Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 8.4, which
stipulates that a mutual agreement reached only regards an appreciation of facts and circumstances for limited fiscal years.
Consequently, the agreement reached only regards fiscal years for which a request for the application of the mutual agreement
procedure was submitted. See for mutual agreements in general, Söderholm 1981, p. 284.
2094
See the remarks made by the representative of the United Kingdom within the EU JTPF in doc. JTPF/001/2014/EN, p. 7. See also
the administrative agreement between France and the Netherlands of December 8, 2010, which stipulates that: ‘where a taxpayer
requests to initiate a mutual agreement procedure over a period of time subsequent to the previous period of time being examined
under a mutual agreement procedure between the competent authorities, France and the Netherlands shall endeavor, at the same time,
to solve the case of taxation not in accordance with the Convention for the whole period concerned, provided that the de facto and de
jure factors are similar’.
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than for a binding opinion of the advisory commission. For this latter situation it can be
questioned whether Member States are willing to apply this outcome to future years. The
losing Member State may particularly be reluctant to apply this outcome to future years, as
the outcome was not reached by means of an amicable settlement; and
c) The provision only recommends Member States to consider whether it is appropriate to apply
the outcome of a previous mutual agreement procedure to a newly submitted request. As the
aim of the second sentence of paragraph 7.3(i) is to avoid unnecessary procedures under the
convention, the current drafting of this sentence is insufficient to achieve that aim effectively.
Further, the provision is remains ambiguous due to the non-specified wording ‘linked to
issues’. In order to provide for full clarity, the provision should stipulate that if the outcome
of the application of the convention has effect on future years in which the facts and
circumstances underlying that outcome are de facto and de jure similar, the Member States
are recommended to apply this outcome to future years.

15.8.4.2 Precedential effects
The EU Arbitration Convention remains silent as regards the precedential effects of the outcome
of its application. In the literature authors diverge on whether the outcome of the convention’s
application can serve as a precedent. For example Züger has mentioned that the outcome of the
arbitration procedure under the convention – once published – is intended to serve as a model or a
guideline for comparable cases, and taxpayers, the competent authorities and the courts will take
careful account of the arguments presented by the advisory commission.2095 Other authors were
more reserved as regards the precedential effects. Terr, Kelly & Marcusse stated that the
convention does not explicitly state whether decisions have a precedential effect.2096 Further,
Hinnekens has argued that opinions of advisory commissions are not of a general precedential
value.2097 However, like Züger, Hinnekens stressed that these opinions – once published – will
inevitably generate guiding principles for future arbitration procedures in terms of legal
consistency and certainty.2098 Taking these positions in consideration it is submitted that the
outcome of the application of the convention does not have any precedential effect on cases in
which: (i) other enterprises are involved, (ii) other facts and circumstances apply, or (iii) in which
different transfer pricing methods are subject to discussions. There is no need for the convention
explicitly clarifies this, as it already sufficiently follows from the convention’s structure that the
outcome of its procedures only relates to that specific situation.
15.8.5 Evaluation
Effect on future years
The outcomes of the application of the convention only applies to those fiscal years for which its
application was specifically requested and not (automatically) apply to future years commencing
thereafter. The second sentence of paragraph 7(3)(i) of the Code of Conduct stipulates that if a
request for the convention’s application is linked to issues that have already been included in a
mutual agreement for the same associated enterprises, but relating to previous years, the
competent authorities involved should consider – where appropriate – applying that mutual
agreement also to this request. It is concluded that it is highly valuable to provide for a roll-on
effect to future years in which the facts and circumstances of the case have remained the same, as
it increases the usefulness of the convention. Moreover, it is costly and inefficient to re-apply the
convention’s procedures to these future years if only the years under review are different. Despite
its value, the content of paragraph 7.3(i) of the Code of Conduct is not sufficiently descriptive to
effectively achieve a roll-on to future years for the following reasons:
•

2095
2096
2097
2098

The provision presumes that a new request is submitted for future years relating to issues that
have previously been dealt under the convention. However, the original intent of the provision
was to avoid new requests for those years in which the facts and circumstances are similar to

Züger 2001, par. 3.4.3.
Terr, Kelly & Marcusse 2012, p. 489.
Hinnekens 1993, p. 14.
Hofbauer and Meeus expressed similar opinions, see Hofbauer 2003, p. 70 and Meeus 2003, p. 103.
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•

those years for which a mutual agreement was entered into. This is not properly reflected in
paragraph 7.3(i);
The provision is not fully clear as to whether it only concerns agreements as the result of the
mutual agreement procedure, or also the final decision following the advisory commission’s
opinion;
The provision includes the ambiguous phrase ‘linked to issues’, by which it is unclear what
issues it actually concerns; and
The provision only recommends Member States to consider whether it is appropriate to apply
the outcome of a previous mutual agreement procedure to a newly-submitted request, it does
not oblige them actually to apply that outcome.

For these reasons, the second sentence of paragraph 7.3(i) of the Code of Conduct does not adhere
to the principles of clarity and simplicity, effectiveness and efficiency. Moreover, as taxpayers
have no certainty on whether a future effect is actually possible, and because the provision allows
divergent practices among the Member States, paragraph 7(3)(i) also does not adhere to the
principle of legal certainty and legal equality.
Precedential effects
The EU Arbitration Convention makes it sufficiently clear that the outcome of its application only
affects the specific case under review and that there is no precedential effect whatsoever. As
regards the (absence of) precedential effects, the convention adheres to the principles of clarity
and simplicity, and there is no conflict with the principles legal justice, legal equality and legal
certainty.
15.9 Interest charges and refunds
15.9.1 Provision of the EU Arbitration Convention
The convention is silent as to whether its procedures solely apply to the additional tax due as a
result of the profit adjustment or whether interest charges levied in connection herewith are
included in the convention’s scope of application.
15.9.2 Work conducted by the EU JTPF
15.9.2.1 2002-2004: initial discussions
Business representatives within the EU JTPF favored a common approach for dealing with
interest charges and refunds when applying the procedures of the convention, as its usage and
effectiveness could be increased if its scope of application were also to cover this issue.2099 Those
representatives stressed that interest charges resulting from profit adjustments constitute an
important cash-flow problem for taxpayers, as the amount of interest due may exceed the amount
of the profit adjustment in question. As a solution, they suggested the following four possible
options for dealing with interest charges and refunds:
•
•
•
•

Harmonizing at the level of the EU the rules for charging and refunding interest;
Including interest charges and refunds in the scope of application of the convention;
Suspending interest payments/non-accrual of interest charges during application of the
convention; and
Introducing a common practice.

In clarifying the second option, the business representatives argued that it was reasonable to
include the issue of interest charges and refunds in the convention’s scope of application as it was
directly linked to the dispute in question.2100 Under this option either the Member States in the
mutual agreement procedure, or the advisory commission in the arbitration procedure, should
decide whether interest could be imposed (or whether interest should be refunded) and if so to
2099
Review of some outstanding issues in connection with the dispute resolution procedure (JTPF/002/BACK/2003/EN), November
14, 2003, par. 3. See also doc. JTPF/010/BACK/2003/EN, par. 3.
2100
Ibid para. 48-50 and doc. JTPF/002/BACK/2003/EN, par. 3.
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what amount. 2101 In a reaction the EU JTPF decided not to go further than only basically
discussing these four options, as it considered the subject as too complex.2102
15.9.2.2 2005-2008: working towards a common approach
In 2005 the EU JTPF restarted discussions on the application of the convention in relation to
interest charges and refunds.2103 The forum actually worked towards a common approach, thereby
distinguishing the following two periods:
(i)

Interest charges relating to the period up to the date of the imposition of the profit
adjustment; and
(ii) Interest charges relating to the period after imposition of the profit adjustment and during
the convention’s application.

The EU JTPF agreed that as to period (i) the Member State that imposed the profit adjustment is
fully entitled to receive a compensation for the late payment of the additional taxes due as a result
of the profit adjustment. The forum therefore did not further take this period into account in its
discussions. As to period (ii), the EU JTPF concluded that as a general rule taxpayers should not
be faced with disadvantages relating to interest charges/refunds during this period solely because
the Member States have different administrative practices.2104 In this respect, the EU JTPF’s
secretariat suggested three options that Member States could adopt when applying the EU
Arbitration Convention.2105 This concerns:
a) Matching of interest charges and refunds;
b) Including interest charges and refunds in the convention’s scope of application; or
c) Freezing the calculation of interest charges during the period the convention’s procedures are
being applied.

Member States’ representatives within the EU JTPF did not broadly welcome these three options,
merely because all would require amendments to their domestic legislation.2106 The EU JTPF
decided therefore that further discussion on this subject was necessary. To facilitate discussions,
the secretariat issued a questionnaire in 2008 so as to have a more clear view on Member States’
practices relating to interest charges and refunds in relation to the convention.2107 Member States’
input to this questionnaire indicated that 18 of the then 27 Member States refund interest after the
end of the mutual agreement procedure under the EU Arbitration Convention. Those Member
States that do not refund interest are: Bulgaria, Estonia, France, Ireland, Lithuania, Luxembourg,
Portugal, Romania and Spain. France and Luxembourg specified, however, that they do not
charge interest during the application of the mutual agreement procedure either. 2108 Further,
Germany, a Member State that refunds interest as a result of a mutual agreement procedure under
the convention, added that it intends to include the subject of interest charges/refunds in the results
of a mutual agreement on a case-by-case basis.2109 The input to the questionnaire and further
discussions of the options presented eventually led to an agreement within the EU JTPF for

2101

Ibid par. 3.3.
Commission Communication doc. COM (2004) 297 final, Annex 3, par. 3.1.
2103
See also Bell 2008/21, p. 811 and Tropin, M.J., EU Forum paper says tax agencies should freeze interest in disputed liabilities,
Tax Management Transfer Pricing Report 2008/23, p. 941-942.
2104
Doc. JTPF/001/REV1/2009/EN, par. 2.3.
2105
Discussion paper on draft EU JTPF recommendations related to interest charges in the context of mutual agreement procedures
(JTPF/003/2008/EN), January 28, 2008, par. 3.
2106
Doc. JTPF/011/REV1/2008/EN, par. 4.
2107
Commission Staff Working Document doc. SEC (2009) 1169 final, para. 51-52. The outcome of this questionnaire is included in
Annex IV of this document of the Commission. See also Damsma 2010, p. 38-39.
2108
See also doc. JTPF/011/REV1/2008/EN, par. 4 and doc. JTPF/018/REV1/2008/EN, par. 4.
2109
The Netherlands stipulates in its unilateral policy that it provides for suspension of interest payments during the mutual agreement
procedure or seeks to find a bilateral solution so as to avoid that taxpayers are faced with additional financial burdens. See Decree of
the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 8.2. Further, article 30(k) of the Netherlands’
General Tax Act stipulates that the competent authority is allowed to deviate from the domestic legislation regarding charging of
interest in a mutual agreement procedure.
2102
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dealing with interest charges and refunds under the convention.2110 This provision is incorporated
in paragraph 10(b) of the Code of Conduct and is discussed in section 15.9.3 below.
15.9.2.3 2011-2015: renewed discussions on a common approach
The EU JTPF discussed the issue of interest charges once again during its 2011-2015 term, after a
business representative within the EU JTPF reported that there are still cases where Member
States do not consider the interest charges as being included in the scope of application of the
convention.2111 In this respect, the EU JTPF’s secretariat questioned Member States whether, and
how, they had implemented the recommendation of paragraph 10(b) of the Code of Conduct.2112
All 28 Member States provided their input, which shows that they apply their normal legislation in
dealing with interest charges/refunds under the convention.2113 All Member States but Ireland and
Spain thus charge and refund interest in case the outcome of the convention’s application results
in an additional tax due or a refund of taxes respectively. Spain stated that no interest will accrue
during the period the mutual agreement procedure runs. Further, Luxembourg does not reimburse
interest. Additionally, Germany, Ireland and the Netherlands declared that they are willing to deal
with the issue of interest charges and refunds on a case-by-case basis, possibly taking the issue
into account during the mutual agreement procedure. Based on this input, the EU JTPF discussed
whether the Code of Conduct should specify that when Member States choose an approach to deal
with interest charges/refunds under the convention they should strive to eliminate any asymmetric
results. More precisely, EU JTPF’s secretariat proposed supplementing paragraph 10(b) of the
Code of Conduct with a specific recommendation on this point.2114 Initially, the representatives
from Germany, Italy and Spain were opposed to including a sentence in paragraph 10(b)
recommending the competent authorities to eliminate asymmetric results arising from the
application of domestic legislation regarding interest charges/refunds.2115 Germany and Spain
eventually withdrew their opposition, but Italy did not.2116 Apart from the Italian reservation, the
forum agreed with the proposal of EU JTPF’s secretariat. This agreed provision was added to
paragraph 10(b) of the Code of Conduct and is further discussed below.2117
15.9.3 Provision of the Code of Conduct
Paragraph 10(b) of the Code of Conduct includes a provision for dealing with interest charges and
refunds under the EU Arbitration Convention. This paragraph reads:
‘Considering that, during mutual agreement procedure negotiations, a taxpayer should not be
adversely affected by the existence of different approaches to interest charges and refunds
during the time it takes to complete the mutual agreement procedure, Member States are
recommended to apply one of the following approaches:
(i) Tax to be released for collection and repaid without attracting any interest; or
(ii) Tax to be released for collection and repaid with interest; or
(iii) Each case to be dealt with on its merits in terms of charging or repaying interest (possibly
during the mutual agreement procedure)’. [Emphasis added]

In the proposed 2015 revision of the Code of Conduct, the following sentence was added to
paragraph 10(b):
‘When, nevertheless, asymmetry results, Member States should seek to eliminate any resulting
asymmetry in the mutual agreement process where possible’.

2110

Doc. JTPF/001/REV1/2009/EN), par. 2.3. See also Commission Staff Working Document doc. SEC (2009) 1169 final, para. 49-50.
Doc. JTPF/002/2013/EN, par. 1.7.
2112
Ibid. See further. JTPF/003/2014/EN, par. 4.17; doc. JTPF/004/2014/EN, para. 34-35; and JPTF/009/2014/EN, par. 4.
2113
Annex III to Draft Final Report on Improving the Functioning of the Arbitration Convention (JTPF/002/2015/EN), March 2015.
See also Revised Compilation of comments on the Draft report on improving the functioning of the Arbitration Convention
(JTPF/004/2014/EN) following the JTPF meeting on 26 June (JTPF/012/REV1/2014/EN), October 2014.
2114
Doc. JTPF/015/2014/EN, par. 4.2.15.
2115
Doc. JTPF/001/2015/EN, p. 3 and 9 and doc. JTPF/002/2015/EN, par. 2.17 under 44.
2116
Ibid.
2117
Doc. JTPF/004/2015/EN, par. 4.2.15. See also doc. JTPF/002/2015/EN, par. 2.17 under 44.
2111
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Italy made a reservation to paragraph 10(b) of the Code of Conduct, which reads:
‘In Italy the amount of interests to be reimbursed or to be collected must be calculated in
accordance with domestic legislation, which cannot be modified by an existing mutual agreement
procedure’.

15.9.4 Analysis
15.9.4.1 General considerations
As seen in section 10.3.2, Member States are entitled, pursuant to article 4 of the convention, to
impose a profit adjustment if they are of the opinion that the taxpayer has not dealt at arm’s length
in its commercial and financial relations with its associated enterprise(s) and/or its permanent
establishment. If a Member State imposes such profit adjustment, the additional tax normally
becomes due and payable the moment the term of objection to the tax assessment including such
adjustment has passed. The adjustment thereby normally relates to the specific fiscal year under
review, but may also relate to previous fiscal years. Where additional tax assessments are imposed
for previous fiscal years, most Member States also charge statutory interest on the additional tax
due for those years. As there may be several fiscal years involved, the amount of interest charges
may become substantial, especially if the additional tax due also concerns a substantial
amount.2118 Hence the interest charged may even be so substantial that it may exceed the amount
of additional tax due.2119
In its 2001 Study, the Commission considered that the absence of rules on the inclusion of interest
charges and refunds in the scope of application of the convention impedes its functioning and –
especially where significant amounts are at stake – runs the risk of an important cash-flow loss.2120
It is submitted that these considerations are correct in substance, but that it is not to say that from a
legal perspective the issue of interest charges and refunds should be included in the convention’s
scope of application. The principal aim of the convention is to eliminate the double taxation
arising from transfer pricing profit adjustments. In other words, the convention’s scope of
application only concerns the dispute on the correctness of the imposed profit adjustment in light
of the arm’s length principle and not any additional financial consequences arising therefrom.
Interest charges and refunds are thus matters to be dealt with by Member States’ domestic
legislation and not by the convention. It is nevertheless submitted that the issue of interest charges
and refunds is closely connected to the dispute on the correctness of the profit adjustment, as the
additional interest charged directly follows from the imposition of a profit adjustment. So by
excluding this issue from the convention’s scope of application, the taxpayer may be left with
additional financial burdens not justified by an amount of tax due, even if double taxation is
actually eliminated.2121 This is reinforced by the fact that each Member State has its own system
for calculating and refunding interest.2122 Even if the other Member State involved provides for a
corresponding adjustment that equals the profit adjustment – thereby also providing for a refund
of the interest charged – the balance of interest charges and refunds may still be negative from a
taxpayer’s perspective due to differences in interest rates and rules for the calculation of interest
charges/refunds.2123 This can be illustrated by the following example:
2118

See also paragraphs 4.64 and 4.65 of the OECD Transfer Pricing Guidelines.
Ibid. See further Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 8.2.
2120
Commission Staff Working Paper doc. SEC (2001) 1681, p. 279 and 353. See also Tropin, M.J., EC considering ways to resolve
disputes before transfer pricing adjustments occur, Tax Management Transfer Pricing Report 2005/12, p. 476.
2121
If for example the Member States involved reach an agreement on how to eliminate the occurred double taxation, but do not
include interest charges and refunds, the risk is still apparent that the interest charged on the additional tax due may not be matched by
a similar interest refund on the corresponding adjustment (or the taxpayer may not receive any interest refund at all on the
corresponding adjustment). The opposite situation may of course also be possible, namely that the taxpayer receives a higher interest
refund on the corresponding adjustment than the interest charged on the additional tax due.
2122
Most Member States consider interest charges as tax neutral and therefore not tax-deductible (interest charges) or not taxable
(interest refund). This de facto causes a subsequent round of double taxation. See also doc. JTPF/003/2002/EN, par. 48. See also De
Hert 2005, p. 53 and Hann 2009, p. 21.
2123
See also paragraph 4.64 OECD Transfer Pricing Guidelines and paragraph 4.5.2 of OECD’s MEMAP. See further the UN’s Guide
to the mutual agreement procedure, para. 223-225 and the Business and Industry Advisory Committee to the OECD, Comments on
chapters IV, VII and VIII of draft part II of the OECD Transfer Pricing Guidelines for multinational enterprises and tax
administrations, Intertax 1995/6-7, p. 290, Bierlaagh & Huibregtse 1995, p. 24-25 and Hann 2009, p. 21
2119
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A GmbH, a German resident company, is faced with a profit adjustment relating to fiscal year 2011 in
the amount of EUR 10,000,000 in relation to a transaction with an Italian subsidiary. The adjustment
results in EUR 2,500,000 additional tax due. The tax assessment including the profit adjustment is dated
October 4, 2014. The statutory interest due is for example 3% per annum and is calculated for fiscal
years 2011-2014. For fiscal year 2014 276/365 days are included in the calculation. The total statutory
interest due amounts to EUR 356,712.
If following the application of the convention, double taxation is eliminated by means of a
corresponding adjustment granted by the Italian tax authorities, the issue of interest charges is not yet
resolved. Germany would, pursuant to its domestic law, not refund the statutory interest charged,
because there is no refund of taxes. The question then is whether the Italian tax authorities will refund
interest relating to the corresponding adjustment. They have two options:
(i)

Not refunding interest and thus leaving the taxpayer and its associated enterprise with EUR
356,712 additional interest costs; or
(ii) Refunding interest and solving the interest issue.
However, even if Italy refunds interest, there still may be an additional financial burden for the group as
a whole if the statutory interest rate in Italy is substantially lower than in Germany, the methodology for
calculating statutory interest substantially deviates, or if there is a difference between Italy and Germany
as regards the fiscal years for which interest is charged/ refunded. If the profit adjustment is not just for
the fiscal year 2011, but also for other fiscal years and Germany will charge interest for all these years,
the interest due on the oldest open year will comprise the main amount of interest charged. If Italy
grants a corresponding adjustment and also provides for a refund of interest charged for all the fiscal
years concerned, additional financial burdens may still be apparent. This is, for example, the case if
Italy includes the corresponding adjustment in a single administrative assessment for the last open fiscal
year. The amount of interest to be refunded then solely covers that single fiscal year. In other words, the
period for which Italy calculates the amount of interest refund is thus substantially shorter than the
period on which the amount of interest charges is calculated by Germany.

The example demonstrates that the issue of interest charges and refunds may lead to additional
financial burdens for taxpayers, even if double taxation is eliminated after the application of the
convention. But even if this issue is included in the convention’s scope of application, these
additional financial burdens may remain in existence due to differences amongst Member States
in calculating interest charges and refunds. Below, the possibilities of solving the problems
identified in this paragraph are discussed, followed by an analysis whether the inclusion of a
provision in the Code of Conduct has provided for an improvement.
15.9.4.2 Possible options for dealing with interest charges and refunds
The EU JTPF discussed three options in detail for dealing with interest charges and refunds under
the convention. The following observations are made on these options:
•

•

EU harmonization of rules for interest charges and refunds: this option implies that all
Member States shall apply the same rules for calculating interest charges and refunds on the
basis of EU legislation. It is submitted that this option is the least feasible of all the four
options suggested, as the development of a harmonized set of rules requires the unanimous
approval of the Council pursuant to article 115 TFEU. It can be questioned whether the EU –
under the subsidiarity principle – may adopt such harmonizing legislation. And even so,
taking into account the difficulties in adopting tax measures at a EU level, it is highly
unlikely that 28 Member States will agree to EU legislation specifically relating to interest
charges and refunds for the sole purpose of the EU Arbitration Convention, which after all is
not an instrument of EU law;
Inclusion of interest charges/refunds in the convention’s scope of application: under this
option either the competent authorities during the mutual agreement procedure or during the
implementation phase, or the advisory commission during the arbitration procedure, decide
whether interest could be charged on the additional tax due, whether a refund of interest
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•

should be granted and if so to what amount. It is submitted that this second option runs the
same risk as the first option. Including interest charges and refunds in the scope of application
of the convention requires an amendment to it, and thus the consent of all 28 Member States.
It can be questioned whether the Member States are actually willing to enlarge the
convention’s scope of application for situations which do not directly relate to its principal
objective. Moreover, even if the Member States were to agree, matching the amount of
interest charges and refunds remains difficult, as this is then still dependent on Member
States’ domestic legislation. In other words, a certain Member State may be unable to match
its refund with the interest charged, because its domestic legislation determines the actual
amount of refund, which is not automatically equal to the interest charged by the other
Member State involved. Doing so would then be contrary to this Member States’ domestic
legislation; and
Suspending interest charges during the application of the convention’s procedures: pursuant
to this option the taxpayer is not under an immediate obligation to (pre-) finance the interest
charged in respect of the profit adjustment. However, the obligation is also not withdrawn,
since the interest would still be due after the convention’s procedures have been finalized.
This option would therefore only provide temporary relief for taxpayers, but would not really
resolve the issue. Further, even if interest were to be refunded (if at all), the amount of refund
might still differ from the amount of interest charged.

Business representatives within the EU JTPF also proposed an alternative to the third option
discussed: interest may not accrue during the period the in which the convention is applied.2124 It
is submitted that this option leads to a symmetrical situation, whereby taxpayers are not faced with
high interest costs relating to the period in which the convention’s procedures are being applied.
Although this alternative would, from the taxpayer’s point of view, solve the problems identified,
such alternative would be at the expense of the Member States involved. It is submitted that it is
unlikely that such alternative is acceptable to them, let alone that such non-accrual may be
contrary to their domestic legislation.
15.9.4.3 Solution provided for in the Code of Conduct
The EU JTPF eventually did not adopt any of the options discussed in the previous paragraph. In
fact, the forum bowed to the Member States’ pressure and agreed on a very broad and nonobligatory recommendation. If paragraph 10(b) of the Code of Conduct is analyzed in more detail,
it can be seen that the recommendation provides Member States with flexibility to choose the
most appropriate system, thereby leaving their domestic practices intact. On the other hand, the
provision still leaves taxpayers with uncertainty and additional financial burdens due to different
approaches relating to interest charges and refunds by the Member States. It is submitted that the
(possible) problems discussed in section 15.9.4.1 are by no means resolved by paragraph 10(b) of
the Code of Conduct. For example, if Member States choose to pursue option (ii) – tax to be
released for collection and repaid with interest – this may still create the situation that more
interest is charged than is refunded due to differences in tax systems between Member States. This
could therefore lead to a situation in which a taxpayer is still being adversely affected, which is
not in line with the starting position envisaged by the EU JTPF and mentioned in paragraph 10(b)
of the Code of Conduct. Moreover, in comparison with the provision included in the Code of
Conduct for the suspension of tax collection, it is submitted that the solution presented for interest
charges and refunds does not provide a common approach, but leaves room for different
approaches. 2125 If the options provided for in paragraph 10(b) of the Code of Conduct are
compared, it is submitted that option (i) – tax to be released for collection and repaid without
attracting any interest – provides the most appropriate solution to solve the issue of interest
charges and refunds, thereby creating the least economic disadvantage for taxpayers. However, as
Member States are at liberty to choose the option they deem most appropriate, there is no
2124

Doc. JTPF/010/BACK/2003/EN, par. 3.
See also Hann 2009, p. 21, who argued that the options included in the Code of Conduct do not fully eliminate the adverse effects
for taxpayers, but on the other hand it may help taxpayers to reduce their interest costs relating to transfer pricing adjustments.
2125
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guarantee whatsoever that all Member States will apply option (i). This is reinforced by current
practice of Member States, because all Member States but Spain apply option (ii) of paragraph
10(b) of the Code of Conduct (tax to be released and repaid with interest).
It is submitted furthermore that the position put forward in paragraph 10(b) of the Code of
Conduct that where asymmetry results, the competent authorities should seek to eliminate this
during a mutual agreement procedure, does not provide for a solution to the problems mentioned
above, because such elimination is only effective if this is possible. As perfectly clarified by Italy
in its reservation to paragraph 10(b) of the Code of Conduct, the charging and refunding of
interest is subject to Member States’ domestic legislation and this legislation cannot be modified
by a mutual agreement procedure. In other words, modification is only possible once such is
mandatorily prescribed by means of a provision in the convention itself.
An additional issue is that paragraph 10(b) refers to the mutual agreement procedure, but does not
specify what exactly is to be understood under the term ‘mutual agreement procedure’. Does it
only concern this procedure or also the situation that a case is referred to the arbitration procedure
under the convention. Belgium and the Netherlands clarified in their unilateral policy that it
covers both situations. As otherwise there would be a different application for both procedures,
whereas the taxpayer submitted a request for the application of the convention in full, it is
submitted that paragraph 10(b) should also cover the arbitration procedure and the subsequent
implementation phase in which the competent authorities involved take a final decision on the
case. This is reinforced by the fact that the convention’s procedures constitute a coherent system.
In other words, if interest charges and refunds are to be included in the convention’s scope of
application, this applies to all its procedures and not only the mutual agreement procedure. This,
however, is not properly reflected in paragraph 10(b) of the Code of Conduct.
15.9.5 Evaluation
If a profit adjustment is imposed, the additional tax due on such adjustment will normally be
subject to interest charges for late payment of these taxes. Under the current drafting of the
convention, interest charges and refunds are not included in its scope of application. It is from a
legal perspective concluded that this is correct, as the convention’s principal aim is to eliminate
double taxation arising from transfer pricing adjustments and not to balance the interest charges
and refunds connected with these adjustments. Nevertheless, such exclusion may leave taxpayers
with additional financial burdens, even if double taxation is eventually eliminated, also because
the Member States’ system for charging and refunding interest do not align with each other. If the
profit adjustment concerns multiple years, the amount of interest charges thereon may become
substantial and may even be higher than the amount of additional tax due. So a non-inclusion of
this issue in the convention’s scope of application may negatively affect the usefulness and usage
of the convention as a dispute settlement mechanism.2126 To avoid these adverse effects, paragraph
10(b) of the Code of Conduct recommends Member States using one of the following options: (i)
collecting and repaying taxes without attracting interest, (ii) collecting and repaying taxes with
attracting interest, or (iii) agree on a different approach on a case-by-case basis. In the proposed
2015 revision of the Code of Conduct, paragraph 10(b) is supplemented with a sentence
stipulating that Member States should – where possible – seek to eliminate any resulting
asymmetry from applying different rules on interest charges and refunds. Based on the analysis
conducted in this section, it is concluded that paragraph 10(b) has little practical effect, as the
options included in that paragraph are factually already common practice in Member States. More
importantly, the provision does not provide taxpayers with certainty that adverse effects from
interest charges/refunds will no longer arise. Further, although option (i) is the most appropriate
solution to solve the issue of interest charges and refunds and creates the least economic
disadvantage for taxpayers, the current practice of Member States makes it clear that they all (but
2126
Richards correctly mentioned that since for tax dispute resolution procedures generally significant amounts are at stake and the
time to complete these procedures is rather long, charging of interest during the period these procedures are applied may invite
taxpayers to accept double taxation rather than bearing additional costs and a non-secure outcome of the procedures. See Richards
2001, p. 183. See also Schwarz 2009, p. 412.

Amsterdam, June 2016

489

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Spain) apply option (ii). More importantly, the effect of paragraph 10(b) is limited as the charging
and refunding of interest remains subject to Member States’ domestic legislation and that
legislation cannot be modified by a mutual agreement procedure. It is therefore concluded that
paragraph 10(b) of the Code of Conduct does not provide for a satisfactory solution, as the options
included therein do not fully resolve the problems identified with the issue of interest charges and
refunds (e.g. they do not resolve the issue that taxpayers may be left with high financial burdens
due to the issue of interest charges). Also the content of paragraph 10(b) is not sufficiently
descriptive, as it remains ambiguous whether it solely regards the mutual agreement procedure, or
also the arbitration procedure under the EU Arbitration Convention. It thus does not adhere to the
principles of clarity and simplicity, effectiveness, legal justice, legal equality and legal certainty.
15.10 Concluding remarks
The final phase of the EU Arbitration Convention concerns the implementation phase. This phase
commences after the advisory commission has given its opinion, or, if the competent authorities
involved have reached an agreement during the mutual agreement procedure, the moment the
agreement is reached. If the case was previously dealt with under the arbitration procedure, then
the implementation phase entails that the competent authorities involved have to take a final
decision on the elimination of double taxation within six months as from the date the advisory
commission rendered its opinion. This chapter discussed in detail the functioning of the
implementation phase under the EU Arbitration Convention. In order to be able to answer the
second research sub-question of this work as regards this procedure (see section 15.1), this chapter
analyzed whether the rules included in the EU Arbitration Convention and/or the Code of Conduct
adhere to the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty. The answer to this question for each topic discussed is as
follows:
Subject and provision in EU Arbitration
Convention/ Code of Conduct
Six-month deadline
Article 12(1) EU Arbitration Convention

Adherence to the testing principles?

No adherence to the principle of clarity and simplicity,
effectiveness, efficiency, legal justice, legal equality and
legal certainty.
Content of the final decision
• Content: adherence to the principle of clarity and
Article 12(1) EU Arbitration Convention
simplicity, effectiveness, efficiency, legal justice, legal
equality and legal certainty; and
Article 14 EU Arbitration Convention
• Method of eliminating double taxation: ibid.
Communication of the final decision
No adherence to the principle of clarity and simplicity,
Paragraph 9.4(i) Code of Conduct
effectiveness, efficiency, legal justice, legal equality and
legal certainty.
Implementation of the final decision
No adherence to the principle of clarity and simplicity,
Article 6(2) EU Arbitration Convention
effectiveness, efficiency, legal justice, legal equality and
legal certainty.
Publication of the final decision
No adherence to the principles of clarity and simplicity,
Article 12(2) EU Arbitration Convention
effectiveness, efficiency and legal certainty, but
Paragraph 9.4(ii) and (iii) Code of Conduct
adherence with the principle of transparency.
Alteration of decisions and remaining
No adherence to the principles of clarity and simplicity,
Joint Declaration on article 13 EU effectiveness, efficiency, legal justice and legal certainty.
Arbitration Convention
Remaining double taxation
No adherence to the principles of clarity and simplicity,
effectiveness, legal justice and legal certainty.
Effect on future years
No adherence to the principles of clarity and simplicity,
Paragraph 7.3(i) Code of Conduct
effectiveness, efficiency, legal equality and legal
certainty.
Precedential effects
Adherence to the principles of clarity and simplicity,
legal justice, legal equality and legal certainty.
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Interest charges and refunds
Paragraph 10(b) Code of Conduct

No adherence to the principle of clarity and simplicity,
transparency, effectiveness, legal justice, legal equality
and legal certainty.

The above leads to the overall conclusion that the not all of the rules in the EU Arbitration
Convention – and supplemented by the Code of Conduct – are as regards the implementation
phase sufficiently clear and precise that they adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. Although
the Code of Conduct includes provisions that provide for more guidance as regards the rules of the
convention in respect of the implementation phase, these provisions are also not on all aspects
fully clear and descriptive. This conclusion will be further taken into account when answering the
second research sub-question in chapter 17.
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16. Miscellaneous

16.1 Chapter overview
There are three subjects that do not relate to a specific phase of the EU Arbitration Convention,
but are related to all of the convention’s phases. These are: (i) taxpayers’ rights and involvement
in the procedure, (ii) interaction with other dispute settlement mechanisms and (iii) triangular
cases. Triangular cases also concern the convention’s formal scope of application, as it regards a
discussion as to what extent cases are covered by the EU Arbitration Convention. This chapter
describes and discusses in more detail the rules to be applied regarding these three subjects. The
provisions included in the convention, the work of the EU JTPF and the provisions included in the
Code of Conduct (if any) related to these subjects will be described first and next analyzed and
evaluated. The description and evaluation serves as input for answering the second research subquestion of this section in chapter 17. This sub-question was discussed in section 0.5 and reads as
follows:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

In order to be able to answer this sub-question, the following question is answered in this chapter:
Are the convention’s procedures defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide an outcome in all cases that conforms with the principles of legal
justice, legal equality and legal certainty?

To answer this question the taxpayer’s rights and involvement are discussed first in section 16.2.
Section 16.3 focuses on the interaction with other dispute settlement mechanism. The
convention’s application to triangular cases is discussed in section 16.4. This chapter ends with a
conclusion in section 16.5 in which the above question is answered. This conclusion subsequently
constitutes the basis for answering the second sub-question in chapter 17.
16.2 Taxpayers’ rights and involvement
16.2.1 General considerations
The involvement of the taxpayer in the procedures of the EU Arbitration Convention does not
concern all of its five phases. Taxpayers have the right, pursuant to article 6(1), to submit a
request for the convention’s application, but they are not formally involved in the proceedings
during the application phase or the unilateral relief procedure, other than through submitting
information. The convention and the Code of Conduct contain some rules relating to the rights and
involvement of taxpayers during the mutual agreement procedure, the arbitration procedure and
the implementation phase. These rules are discussed in this section.
16.2.2 Taxpayers’ rights and involvement during the mutual agreement procedure
16.2.2.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not contain a provision as regards the taxpayer’s rights and
involvement during the mutual agreement procedure.
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16.2.2.2 Work conducted by the EU JTPF
During its first term in 2002-2003, the EU JTPF discussed taxpayers’ rights and involvement
during the mutual agreement procedure, which discussions especially focused on the question
whether they should be granted the right to participate in the negotiations between Member States.
Business representatives were in favor and emphasized that taxpayers should be granted same
rights during the mutual agreement procedure as are available to them under domestic available
remedies (e.g. the right to support arguments), since they play a key role in the mutual agreement
procedure and have all the information relevant to the case under review.2127 In addition, these
business representatives reported that taxpayers also desire to participate at each state of the
mutual agreement procedure, so that they can explain the facts and circumstances of the case and
thus ensure that all parties properly understand them. 2128 These representatives thereby
emphasized that it is not necessary that taxpayers actually attend the meetings of the competent
authorities. 2129 Not surprisingly, the Member States’ representatives did not favor granting
taxpayers the (formal) right to participate during the mutual agreement procedure. In their view
granting such a right would adversely affect their sovereignty in tax matters.2130 They did not,
however, rule out that taxpayers might participate in the mutual agreement procedure on a caseby-case basis, by presenting the facts and circumstances of the case or attending a meeting. After
discussions, the EU JTPF agreed on a compromise: taxpayers are not granted the formal right to
be present at discussions between the competent authorities, but at their request, or at the request
of the competent authorities, a hearing session should be allowed. 2131 This compromise is,
however, not reflected in the Code of Conduct. Pursuant to paragraph 7.1(e) of the Code of
Conduct, the allowance for taxpayers to give a presentation is subject to the consent of the
competent authorities involved. Section 16.2.2.3 below discusses the content of this provision.
During its 2011-2015 term the EU JTPF briefly re-discussed the possible participation of
taxpayers during the mutual agreement procedure, as a business representative within the forum
suggested introducing a pre-filing meeting prior to the mutual agreement procedure.2132 This
proposal, however, received no support from the forum members and was therefore not discussed
any further.2133
Apart from the possible right of participation or presentation, the EU JTPF also discussed whether
taxpayers should be informed of the progress of the mutual agreement procedure. The forum
agreed that, for transparency purposes, this should indeed be the case and agreed on a
recommendation that is included in paragraph 7.3(b) of the Code of Conduct and is discussed in
section 16.2.2.3 below. During the EU JTPF’s 2011-2015 term it was reported that taxpayers were
poorly informed about the developments during a mutual agreement procedure. For that reason the
forum decided during its 36th meeting to analyze whether the guidance in paragraph 7.3(b) of the
Code of Conduct sufficiently guarantees that taxpayers are actually informed about the
developments during the mutual agreement procedure.2134 After discussion, the forum eventually
concluded that the guidance provided in the Code of Conduct is indeed sufficiently descriptive.2135
2127
Contribution from business members on article 7 EU of the Arbitration Convention (JTPF/010/BACK/2003/EN), April 28, 2003,
conclusions.
2128
In arguing their position, the business representatives referred to the administrative arrangements concluded between the United
Kingdom and the United States. These arrangements inter alia provide for a joint hearing of the taxpayer during the mutual agreement
procedure, at the discretion of the competent authorities. See Administrative Arrangements of October 25, 2000 for the Implementation
of the Mutual Agreement Procedure (Article 25) of the Convention Between the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the United States of America for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income and Capital Gains.
2129
Summary record of the third meeting of the EU JTPF (JTPF/007/2003/EN), June 4, 2003, par. 36.
2130
This argument is reinforced by paragraph 4.57 of the OECD Transfer Pricing Guidelines, which stipulates: ‘although input from the
taxpayer may be helpful to the procedure, the taxpayer’s ability to participate should be subject to the discretion of the competent
authorities’.
2131
Summary record of the third meeting of the EU JTPF (JTPF/007/2003/EN), June 4, 2003, para. 33-36.
2132
Doc. JTPF/011/REV2/2013/EN, par. 28. See also doc. JTPF/001/2014/EN, p. 14.
2133
Doc. JTPF/003/2014/EN, par. 4.10.
2134
Doc. JTPF/002/2013/EN, par. 2.13.
2135
Doc. JTPF/005/2013/EN, par. 6.2.13; doc. JTPF/011/REV2/2013/EN, par. 48-49; doc. JTPF/003/2014/EN, par. 4.18; doc.
JTPF/015/2014/EN, par. 4.2.8; and doc. JTPF/002/2015/EN, par. 2.9.
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16.2.2.3 Provision of the Code of Conduct
As regards the possible participation of taxpayers in the mutual agreement procedure, paragraph
7.1(e) of the Code of conduct stipulates that:
‘(…) Where appropriate, the enterprise will be invited to make a presentation to its competent
authority’. [Emphasis added]

Further, as regards the notification of taxpayers of developments during the mutual agreement
procedure, paragraph 7.3(b) Code of Conduct stipulates that:
‘The enterprise requesting the mutual agreement procedure will be kept informed by the competent
authority to which it made the request of all significant developments that affect it during the
course of the procedure’. [Emphasis added]

16.2.2.4 Analysis
16.2.2.4.1 General considerations
No specific rights to participate are assigned to the taxpayer with respect to the mutual agreement
procedure under the convention, although he is a stakeholder to the case under review and is
entitled to request the initiation of the procedure.2136 It is therefore uncertain whether, for example,
the taxpayer is entitled, during the mutual agreement procedure, to:
•
•
•

Be heard and/or present his position to the competent authorities, for example during a hearing
session;
Submit additional information/documentation that he deems relevant for the case at hand and
which have not yet been requested; and
Attend discussions between the competent authorities.

As the convention remains silent on whether the taxpayer has these rights, it is up to the
competent authorities involved to agree on the taxpayer’s rights and involvement during the
mutual agreement procedure on a case-by-case basis. This makes the legal position of taxpayers
during the mutual agreement procedure rather weak.2137 Although it is correct that the taxpayer is
not (officially) a party to the procedure and as such does not have a seat at the negotiation table,
he is nevertheless a stakeholder, and the dispute in question is still at his expense. It therefore
appears unfair to give the taxpayer no rights at all during the mutual agreement procedure. As it is
the taxpayer that holds all key information on the case, it is submitted that not granting taxpayers
any rights during the mutual agreement procedure does not contribute to an effective and
streamlined dispute resolution procedure. Whether the provisions included in the Code of Conduct
improve the right and involvement and taxpayers during the mutual agreement procedure is
discussed below.
16.2.2.4.2 Guidance in the Code of Conduct
16.2.2.4.2.1 Informing the taxpayer of relevant developments
Paragraph 7.3(b) of the Code of Conduct stipulates that taxpayers will be kept informed of all
significant developments during the mutual agreement procedure. It is submitted that this
provision sufficiently clarifies this right for taxpayers, and by virtue of this provision the taxpayer
2136

See also Mortier 2002, p. 56-57; Rodriguez 2003, par. 51; Hulmák, M. & Sedmihradský 2003, p. 136; Helminen 2003, p. 188 and
2012, par. 5.4.5.4; Perrou 2003, p 272-273; Pistone 2003, p. 319; Petrovskis, A., Settlement of disputes in Latvia’s tax treaty law in:
Lang, M. & Züger, M., Settlement of disputes in tax treaty law, Linde Verlag Wien 2003, p. 367; Steichen 2003, p. 376; and Serrano
Antón 2003, p. 435. See further Decree of the Netherlands State Secretary of Finance (IFZ2008/248) of September 29, 2008, para 5.4
and 5.8.
2137
See for similar criticism in literature, not per se specifically relating to the convention, also Liebman, H.M., Belgium in: Competent
authority allocation of income, Tax Management International Forum 1981/1, p. 4; Strobl 1981, p. 185; Söderholm 1981, p. 287 and
289; Kramer 1981, p. 339; Barnett 1981, p. 369; Franke, Lindencrona & Mattsson 1981, p. 380; Scholsem 1982, p. 433; Prast-Ragetli
1989, par 2.3; Wolfswinkel 1989, par. 2.1 and 3; Hinnekens 1991, p. 290-291; Andriesse 1991, p. 159; Skaar 1992, p. 1448; Hieltjes
1997, par. 2.1; Züger 1998, p. 183, 2001, par. 1.2, 2002, p. 344 and 2003, p. 21-22; Pistone 2002, par. 5.13; Couzin 2002, p. 12;
Bakker 2003, par. 2.2.2; Bassler 2003, p. 243; Perrou 2003, p. 272-273; Desax & Veit 2007, p. 410; Djebali 2012, para. 3.5.4.3,
5.4.2.1.1, 5.4.3.1.1.2 and 5.4.4; and Van Vlem et al 2014, p. 233.
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also has sufficient guarantees in theory that he actually will be informed of these
developments.2138 In addition, it is also submitted that paragraph 7.3(b) sufficiently clarifies which
competent authority is obliged to inform the taxpayer of the developments during the mutual
agreement procedure, namely the competent authority to which the request for the application of
the convention was submitted. This is consistent with a coherent and logical system, as it is this
competent authority that has to judge the request on its well-founded merits, to analyze whether a
unilateral solution is possible and, if not, to initiate the mutual agreement procedure. Nevertheless,
paragraph 7.3(d) of the Code of Conduct includes an ambiguity. The provision refers to significant
developments, but does not define the term ‘significant’. Consequently, it is left to the competent
authorities involved to consider what constitutes a significant development that should be notified
to the taxpayer.2139 This runs the risk that taxpayers are not informed about certain developments,
because the competent authorities consider them not significant, but they may, however, be
significant to the taxpayer involved. Further, a different interpretation by competent authorities of
the term ‘significant’ may lead to a non- uniform application of the convention.
16.2.2.4.2.2 Taxpayers’ right to participate
As regards the possible participation by the taxpayer during the mutual agreement procedure, it is
submitted that paragraph 7.1(e) of the Code of Conduct does not provide taxpayers with more
rights during the mutual agreement procedure. Enterprises, may pursuant to this provision, be
invited to give a presentation to its own competent authority, but only if this competent authority
deems it appropriate.2140 The possibility of making a presentation is thus dependent on the mercy
of the competent authorities on a case-by-case basis. Reporting within the EU JTPF indicated that
the competent authorities tend to not invite taxpayers to give a presentation during the mutual
agreement procedure.2141 So in that regard this provision has not contributed to a larger role for
taxpayers during the mutual agreement procedure. In other words, paragraph 7.1(e) is in practice
somewhat redundant. Further, any presentation would not be made in front of both competent
authorities involved, as taxpayers may only be invited to make a presentation to their own
competent authority. If this is the competent authority to which the request for the convention’s
application was submitted, it will most probably already have all relevant information on the case
available, and certainly after the request has been submitted. It is, however, particularly the other
competent authority involved that is likely to have certain questions. For clarity and efficiency
purposes it would thus be more helpful and relevant if the taxpayer were to be allowed to give a
presentation to both competent authorities involved, for example in the form of a hearing session.
Of course such a presentation is difficult for Member States that are not neighboring states (e.g.
Ireland vs. Greece), but with today’s technology, such as video conferencing, it should be possible
to give a presentation to both competent authorities involved. A hearing session would in any case
benefit both taxpayers (putting their views on the case) and the competent authorities (being able
to ask specific questions that may be helpful in solving the case). Regrettably, the aim, content
and purpose of a possible presentation are not clarified in the Code of Conduct. Should it for
example take the form of a hearing session, or only of a presentation? By not specifying this in
more detail, uncertainty is created and it is up to the competent authorities involved to decide what
form of presentation taxpayers may give during the mutual agreement procedure.
All in all, paragraph 7.1(e) of the Code of Conduct does not provide the taxpayer with more rights
than he already holds under the EU Arbitration Convention itself. In this respect, business
2138

This is also reflected in some Member States’ unilateral policy. See France’s regulation (14 F-1-06 no. 34) of February 23, 2006,
par. 148; Germany’s regulation (IV B6-B1300-340/06) of July 13, 2006, par 12; Italy’s regulation of June 5, 2012, par. 5.9; and Decree
of the Netherlands State Secretary of Finance (IFZ2008/248) of September 29, 2008, par. 5.2 and 5.8. See further Perrou 2003, p. 273
in respect of Greece and Serrano Antón 2003, p. 435 in respect of Spain.
2139
Some Member States incorporated paragraph 7.3(d) of the Code of Conduct in their unilateral policy. See for example Estonia’s
unilateral regulation of June 2007; France’s regulation (BOI-INT-DG-20-30-10) of December 2, 2015, par. 540; Germany’s unilateral
regulation (IV B6 – B 1300 – 340/06) of Jul 13, 2006, par. 3.3.1; Italy’s regulation of June 5, 2012, par. 4.2.9; Decree of the
Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 5.8 and Spain’s Real Decreto (1794-2008) of
November 18, 2008, art. 3(2). None of these regulations, however, define what significant developments during the mutual agreement
procedure are, but instead only stipulate that taxpayers shall be informed of developments this procedure.
2140
Also Schwarz 2012, p. 298.
2141
Doc. JTPF/020/BACK/2007/EN, p. 4.
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representatives within the EU JTPF suggested that the taxpayers should be granted the same rights
as are available to them under domestic appeals procedures. It is submitted that this would go
much further than what is actually needed, and also does not fit with the legal nature of the mutual
agreement procedure, because unlike under a domestic appeals procedure the taxpayer is not a
direct party to the proceedings.2142 This, however, is not to say that taxpayers should not be
granted any rights at all. As discussed in section 16.2.2.2, the EU JTPF eventually agreed that
taxpayers could participate in the mutual agreement by means of a hearing session (either at the
request of the taxpayer or of the competent authorities involved). Remarkably, this agreement is
not reflected in the Code of Conduct. Thus paragraph 7.1(e) does not include a satisfactory
provision to increase the taxpayer’s involvement during the mutual agreement procedure.
Granting rights to taxpayers to participate is, however, in a certain sense necessary so as to speedup proceedings and thereby create a streamlined and efficient procedure. It is therefore
disappointing that the EU JTPF did not further explore the suggestion of the business
representatives to introduce a pre-filing meeting. Although a pre-filing meeting may perhaps not
be the right wording, a kind of hearing session during the mutual agreement procedure (e.g. prior
to or after the sending of position papers) might be helpful for the competent authorities to reach
an agreement. This suggestion is discussed in section 20.4.4.4, when making recommendations on
this point.
16.2.2.4.3 Right to end the mutual agreement procedure
An issue closely connected with the mutual agreement procedure is whether the taxpayer is
entitled to end the procedure once initiated. As discussed in chapter 11, the taxpayer has the right
of initiative to set the procedures of the convention in motion, but he is not formally granted any
rights to end the proceedings when its case is dealt with under the mutual agreement procedure or
the arbitration procedure. As will be discussed in more detail in chapter 15, only once the
procedures under the convention are finalized, either through a mutual agreement or a binding
opinion of the advisory commission, does the case come to an end. Strictly speaking, taxpayers
have to wait for this finalization, even if they wish to end proceedings. Pistone has discussed – for
purposes of double tax conventions in general, not specifically the EU Arbitration Convention –
whether the mutual agreement procedure continues under the applicable double tax convention,
even if the taxpayer withdraws his request.2143 Pistone distinguished three options:
•
•

•

After the taxpayer has submitted his request, the case is out if his hands and the case continues
as long as the competent authorities deem it appropriate to do so;
The taxpayer’s situation is still relevant during the unilateral relief procedure and as such the
procedure ends at his request, but if the case has already been referred to the mutual agreement
procedure, the case continues as long as the competent authorities deem it appropriate to do
so; or
Because the competent authorities negotiate in the taxpayer’s interest, the mutual agreement
procedure is ended at his request.

Based on these options, Pistone concluded that the third option is the closest to general procedural
principles, and therefore a mutual agreement procedure ends at the taxpayer’s request. However,
when the competent authorities deem it important for the interpretation of application of the
convention, they may decide to continue the procedure.2144 Söderholm, however, argued that as
the taxpayer is not a party to the mutual agreement procedure, he cannot end the procedure
unilaterally. 2145 It is submitted that Pistone’s view is correct as regards the EU Arbitration
Convention. Unlike under double tax conventions, the mutual agreement procedure under the EU
Arbitration Convention can only be initiated for specific cases and for the benefit of the taxpayer.
If he, for whatever reason, no longer wishes his case to be dealt with under the convention, the
2142

This regardless of the fact that on a unilateral level taxpayers may to some extent participate in the mutual agreement procedure.
For example Nilausen mentioned that the Danish ombudsman has ruled that the taxpayer is a party to the dispute and as such he should
be allowed inter alia to inspect the files and make a statement. See Nilausen 2003, p. 145.
2143
Pistone 2003, p. 320-321.
2144
Ibid. See further Noiret Silveira da Cunha 2003, p. 405.
2145
Söderholm, R. in: Cahiers de droit fiscal International, Volume LXVIa, IFA Congress 1981, p. 288.
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procedure should be ended. Should, rather than must, because the convention remains silent on
this issue, so it is uncertain how to the competent authorities should proceed once a taxpayer
withdraws his request or if he informs them that he wishes the proceedings to end. In the current
situation, it is at the discretion of the competent authorities involved whether to accede to this
request. However, as the taxpayer has the possibility to accept or reject a mutual agreement
reached, it appears useless to continue with negotiations if the taxpayer does not agree herewith.
In addition, it also appears unlikely that competent authorities would proceed, against the will of a
taxpayer, with a case that is not of a general interest.
16.2.2.5 Evaluation
The EU Arbitration Convention does not contain rules relating to the rights and involvement of
taxpayers during the mutual agreement procedure. Although taxpayers are stakeholders in the
process, and although the procedure concerns their tax position, they have no right to participate
in the procedure. Paragraph 7.1(e) of the Code of Conduct stipulates that a taxpayer is allowed to
give a presentation to his competent authority, but only when it deems such a presentation
appropriate. On the basis of the analysis in this section, it is concluded that the solution chosen in
paragraph 7.1(e) does not improve the taxpayer’s position, as the allowance of a presentation: (i)
is non-obligatory because it is up to the competent authority to decide whether a presentation is
appropriate and (ii) the presentation is only made to a single competent authority and not to all the
competent authorities involved in the procedure. Furthermore, as the form and purpose of such
presentation is not specified, paragraph 7.1(e) is also considered ill formulated. For these reasons
the provision does not adhere to the principles of clarity and simplicity, effectiveness, efficiency,
legal justice and legal certainty.
Taxpayers should be informed, pursuant to paragraph 7.3(b) of the Code of Conduct, of all
significant developments during the mutual agreement procedure. Informing taxpayers creates a
more transparent process, and taxpayers’ legal certainty is also improved. Moreover, putting the
information obligation on the competent authority to which the request for the convention’s
application was submitted, provides for clarity and creates an efficient process. This provision
adheres to the principles of transparency, efficiency and legal certainty. Although paragraph
7.3(b) clarifies sufficiently which competent authority has the information obligation, it is not
specified what are ‘significant developments’. This not only runs the risk of different
interpretations among the Member States, but also may lead to a situation in which taxpayers are
not informed of certain significant developments.2146 For this reason, paragraph 7.3(d) of the Code
of Conduct does not fully adhere to the principles of clarity and simplicity and legal equality.
Furthermore, under the EU Arbitration Convention taxpayers have no possibility to call off the
mutual agreement procedure if they desire so. From a pure legal perspective, the mutual
agreement procedure thus only comes to an end once it is finalized. The absence of any rules on
this point does not adhere to the principle of clarity and simplicity. It is nonetheless concluded that
as such provision may be used as a pressure tool on taxpayers to end proceedings, there is no need
to include a provision in the convention. In fact, inclusion may come into conflict with the
principle of legal justice, as putting pressure on taxpayers to end proceedings may deprive them of
their right to have double taxation eliminated under the convention. Moreover, in practice it shall
be highly unlikely that the competent authorities will not concede to a request for cancellation of
the mutual agreement procedure.
16.2.3 Taxpayers’ rights and involvement during the arbitration procedure
16.2.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention grants taxpayers two basic rights during the arbitration procedure:
the right to provide the advisory commission with any information, evidence or documentation he

2146
Within the EU JTPF it was reported that taxpayers are indeed poorly informed during the mutual agreement procedure.
Nevertheless, the forum incorrectly concluded that paragraph 7.3(b) of the Code of Conduct provides for sufficient guidance.
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deems likely to be useful to the advisory commission in reaching a decision (article 10(1)), and
the right to appear before the advisory commission (article 10(2)). Both provisions stipulate:
‘(1) For the purposes of the procedure referred to in Article 7, the associated enterprises concerned
may provide any information, evidence or documents which seem to them likely to be of use to the
advisory commission in reaching a decision (…).’
(2) Each of the associated enterprises may, at its request, appear or be represented before the
advisory commission (…)’. [Emphasis added]

16.2.3.2 Work conducted by the EU JTPF
The EU JTPF did not discuss taxpayers’ rights and involvement during the arbitration procedure
in detail. As part of its monitoring function the forum only briefly discussed during its 2011-2015
working period whether taxpayers should be granted more rights during this procedure. Former
members of an advisory commission suggested that a hearing session be held at the outset of the
arbitration procedure, at which both the auditors and the enterprises involved could be heard.2147
Specifically as regards taxpayers, it was suggested not only to hear tax experts, but also persons in
high operational and management positions that have knowledge of the enterprises’ business
strategies, international market conditions and the reasons behind the enterprises’ transfer pricing
strategy.2148 The former members also suggested that it could be useful to inform taxpayers
explicitly about their right to appear before the advisory commission. The Member States’
representatives were less supportive of the recommendation to conduct a hearing session at the
outset of the arbitration procedure, feeling that this was too prescriptive. They preferred a
recommendation setting out that at an appropriate point in time during the arbitration procedure a
statement from the taxpayer could be requested.2149 As part of a compromise, the EU JTPF
eventually agreed on a recommendation that aligns with the second recommendation made by the
former members of an advisory commission, namely to inform taxpayers of their right to appear
before the advisory commission. This recommendation is reflected in paragraph 9.3(d) of the
Code of Conduct and is discussed below.
16.2.3.3 Provision of the Code of Conduct
Paragraph 9.3(d) of the Code of Conduct includes a provision that addresses taxpayer’s right to
appear before the advisory commission; it reads as follows:
‘(…) At the outset of the arbitration procedure each of the enterprises involved should be
informed by their respective competent authorities of their right to make a statement before the
advisory commission’. [Emphasis added]

16.2.3.4 Analysis
16.2.3.4.1 Absence of extensive rights to participate in the arbitration procedure
The taxpayer has some more rights during the arbitration procedure under the EU Arbitration
Convention than under the mutual agreement procedure.2150 Despite the fact that in article 10 of
the convention the taxpayer is granted more rights, it is nevertheless submitted that the taxpayer’s
rights and involvement during the arbitration procedure are still rather limited as compared to the
rights of the Member States during this procedure. For example, the taxpayer is not provided with
the right to:2151

2147

Doc. JTPF/010/2013/EN, par. 3 and doc. JTPF/004/2014/EN, par. 27.
Ibid.
2149
Doc. JTPF/003/2014/EN, par. 4.10.
2150
Some scholars have reported that the taxpayer also has the right to initiate the arbitration procedure, see e.g., ICC’s Commission on
Taxation, Arbitration in international tax matters (doc. no. 180/438), May 3, 2000. It is submitted that this viewpoint is incorrect, as
the taxpayer only has the right to request the application of the convention. After two years of unsuccessful negotiating during the
mutual agreement procedure, the case is mandatorily referred to the arbitration procedure. This, however, is an indirect effect of the
taxpayer’s submission of a request for the convention’s application, not a direct effect of a taxpayer’s request for the arbitration
procedure. See for supporting views also Djebali 2012, par. 6.2.3.
2151
See also Lahodny-Karner 1997, p. 201; Züger 2003, p. 29; Perrou 2003, p. 286; and Djebali 2004, par. 3.3.2.2.
2148
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•
•
•
•
•

Challenge the appointment of members of the advisory commission (independent members,
Member States’ representatives and the chairman);
Refuse to provide information to the advisory commission on the basis of the exception
clauses incorporated in article 10(1) of the convention;2152
Be informed on the progress made by the advisory commission;
Rebut the information and arguments provided by competent authorities; and2153
Request the cancellation of the arbitration procedure.

Discussions arose in the literature about whether taxpayers should be granted more rights during
the arbitration procedure. For example, Schwarz labeled the lack of taxpayer involvement as one
of the disadvantages of the convention.2154 Tillinghast arrived at a similar conclusion and argued
that the taxpayer’s participation in the arbitration procedure should comprise more than just an
explanation of the relevant facts of the case.2155 Djebali too found it somewhat strange that
taxpayers – as a stakeholder in the procedure – are not provided with the right to participate in the
procedure.2156 Others, such as Lahodny-Karner, argued that compared with the mutual agreement
procedure, the taxpayer’s involvement in the arbitration procedure is a major step forward.2157
Additionally, Lindencrona observed that because taxpayers have the right to be heard, and the
right to provide information, the sensitive question of whether they should formally be involved in
the arbitration procedure is avoided in a sophisticated way.2158 In light of these positions, the
question is whether there is a justification for the limited rights and role of the taxpayer during the
arbitration procedure. At first sight, it appears that the authors mentioned have a fair point. In
essence, which also applies to the mutual agreement procedure, it is strange that taxpayers are not
allowed to participate in the arbitration procedure to a certain extent, whereas the dispute is at
their expense and they are the party with the main interest in the outcome of the procedure.
However, it should not be forgotten that under the convention the dispute in question is between
the Member States involved, and the dispute between the taxpayer and the Member State is only a
derivative.2159 In other words, taxpayers are not parties proper to the arbitration procedure, but
only stakeholders in the case. Furthermore, as will be discussed in section 16.2.4 below, taxpayers
are neither bound by the advisory commission’s opinion nor by the final decision taken by the
competent authorities involved. To put it more precisely, because the taxpayer has the final say on
the implementation of a mutual agreement or binding opinion, there is no need to grant taxpayers
detailed rights or detailed involvement in the arbitration procedure. Bearing in mind that the
purpose of the arbitration procedure is to give an opinion on the correct application of the arm’s
length principle for the specific case under review, it is submitted that any extension of the
taxpayer’s rights and role during the arbitration procedure should only be considered in that
perspective. It is in that regard submitted that the right to provide information and to appear before
the advisory commission – laid down in article 10 of the convention – sufficiently safeguard the
taxpayer’s rights and involvement during the arbitration procedure. The specific content of these
rights is discussed below.

2152

See section 14.7.6.
See also Van Der Lande 1997, par. 10.1.1. Van der Lande argued that although the convention does not provide taxpayers an
exclusive right to be notified of the information and arguments put forward by competent authorities, it seems reasonable that the this
right of rebuttal is part of the right of the taxpayer and/or its associated enterprise(s) to be heard by the advisory commission. In Van
Der Lande’s view, the advisory commission will also be interested in the views of the taxpayer, as these can provide new input to the
case. Van Der Lande, however, also correctly acknowledged that as the taxpayer is not a participant in the advisory commission, it can
be questioned whether he is entitled to know the information submitted by competent authorities. Van Der Lande therefore stressed
that the position of the taxpayer should be improved as regards this issue.
2154
Schwarz 2002, p. 411.
2155
Douma, S.C.W. & Wiegerink, R.T., Verslag van de Maarten J. Ellis Leiden Lecture on International Taxation, Weekblad Fiscaal
Recht 2001/1655, par. 2.5. See also Hinnekens 1996/3, p. 303, who argued that if the taxpayer is bound to the (binding) opinion of the
advisory commission, he should also be provided with the right to participate in the arbitration procedure.
2156
Djebali 2012, par. 4.5.3.2 argued that this limited participation cannot be justified by the Member States’ fear of losing control over
the process
2157
Lahodny-Karner 1997, p. 201. See also Hofbauer 2003, p. 69; Meeus 2003, p. 120; Noiret Silveira da Cunha 2003, p. 414; Ullah
2003, p. 489; and Markham 2005, p. 222.
2158
Lindencrona 1990, p. 269.
2159
See also Lindencrona 1993, p. 5; Tillinghast 2002, p. 94; Züger 2001, par. 3.3.2 and 2003, p. 29; and Noiret Silveira da Cunha
2003, p. 414.
2153
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16.2.3.4.2 Rights granted to taxpayers
Taxpayers have the right, pursuant to article 10(1) of the convention, to submit any information,
evidence or documentation that they deem relevant for the advisory commission to be able to
deliver its opinion.2160 It is up to the taxpayer to assess whether any information, evidence or
documentation is likely to be of use to the advisory commission, and, if so, whether he will submit
this information to the commission. It is submitted that this right sufficiently safeguards the right
of the taxpayer to present his view on the case to the advisory commission. Also, by providing
information, taxpayers are also in a position to rebut arguments put forward by competent
authorities.2161 Further, since article 10(1) of the convention does not include any restrictions on
the volume of information or the frequency of providing information, it is subsequently submitted
that taxpayers are allowed to provide the advisory commission with their own viewpoints on the
case, as well as their proposals for its resolution.
Article 10(2) of the convention also grants taxpayers the right to appear before the advisory
commission.2162 Djebali correctly observed that taxpayers would want to make use of this right if:
a) It appears that there are uncertainties as regards the relevant facts and circumstances of the
case under review;
b) They did not receive much feedback during the mutual agreement procedure; or
c) They are of the opinion that the involved competent authorities did not make use of the correct
facts or maintained incorrect positions.2163

To this it can be added that taxpayers will probably use this right to express their views on how
the case should be resolved. It is submitted that providing taxpayers the right to appear before the
advisory commission is an important feature of the arbitration procedure, as it allows taxpayers to
(orally) share their viewpoints on the case to the advisory commission as well as on how to
resolve the case. It also offers the advisory commission the possibility to ask questions to
taxpayers. It is therefore submitted that the right of appearance is sufficiently reflected in article
10(2) of the convention. In relation hereto, paragraph 9.3(d) of the Code of Conduct stipulates that
taxpayers should be informed at the outset of the arbitration procedure of their right to appear
before the advisory commission. Some forum members cautioned that this recommendation
should not be a redundant reminder of article 10(2) of the convention, but it is submitted that
paragraph 9.3(d) of the Code of Conduct is indeed precisely that.2164 Taxpayers who request the
application of the convention are generally assisted by either tax advisors familiar with the
convention’s procedures, or by their own tax managers. When applying for the application of the
convention, it is normal that the taxpayers and their advisers will examine the wording of the
convention and Member States’ unilateral policy; applicants are thus aware of the possibility to
appear before the advisory commission. So informing taxpayers at the outset of the arbitration
procedure of this possibility is somewhat superfluous. More important is that taxpayers are not
routinely informed that their case has been referred to the arbitration procedure, and no provision
in the convention and/or the Code of Conduct stipulates that the taxpayer is to be informed of such
reference. To that extent, paragraph 9.3(d) has some merit, as the taxpayer then becomes aware of
the fact that his case has been referred to the arbitration procedure. However, this wording is not
sufficiently descriptive, as the notification only aims to create awareness of what already follows
from article 10(2). It would have been more correct and logical if the standard rule were that the
taxpayer be informed that his case has been referred to the arbitration procedure, when the sixmonth deadline of this procedure has commenced, and in addition thereto which rights the
taxpayer holds during this procedure.2165
2160
The origin of this provision is to be found in article 5(1) of the proposed Arbitration Directive, which provided for an equal
provision.
2161
See also Hinnekens 2010, p. 114.
2162
Article 10(2) of the convention has its origin in article 5(2) of the proposed Arbitration Directive, which contained a similar
provision.
2163
Djebali 2012, par. 6.4.2.1.2.
2164
Doc. JTPF/003/2014/EN, par. 4.10.
2165
See section 14.7.6.
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16.2.3.5 Evaluation
The rights granted to taxpayers regarding the arbitration procedure are incorporated in article 10
of the convention and concern the right to provide information to the advisory commission and to
appear before the advisory commission. It is concluded that these rights are still rather limited, as
taxpayers for example have no right to appoint or challenge the appointment of members of the
commission or to refuse to provide certain information to the advisory commission on similar
grounds to those on which the competent authorities are allowed to. Although it is valid to
question whether it is justified that taxpayers are not granted these rights, it should not be
forgotten that taxpayers are not parties proper to the arbitration procedure, but only stakeholders.
After all, the arbitration procedure concerns a dispute between two competent authorities, and the
dispute between taxpayers and their respective competent authority is only a derivative of this
dispute. It is in that regard concluded that article 10 grants taxpayers a sufficient degree of
involvement in the arbitration procedure. The conducted analysis in this section as regards the
rights granted to taxpayers leads to the following conclusions:
•

•

Right of submission of information (article 10(1)): this provision sufficiently safeguards
taxpayers’ rights to present their views on the case to the advisory commission and also to
rebut arguments put forward by the competent authorities involved. This provision therefore
adheres to the principles of clarity and simplicity, effectiveness, legal justice, legal equality
and legal certainty; and
Right of appearance (article 10(2)): the right of appearance is an important right for taxpayers,
as they can (orally) share their viewpoints on the case with the advisory commission as well as
their thoughts on how the double taxation should be eliminated. The provision is sufficiently
descriptive as to whether taxpayers have a right of appearance, and whether the advisory
commission should honor a request to appear. The provision does not, though, adhere to the
principle of clarity and simplicity, as the process when appearing before the advisory
commission has not been further filled in. Apart from that, because taxpayers have a right to
appear, article 10(2) adheres to the principles of legal justice, legal equality and legal certainty.
Paragraph 9.3(d) of the Code of Conduct stipulates that taxpayers should be informed of their
right to appear before the advisory commission at the outset of the arbitration procedure.
Although this provision is a redundant reminder of what is already set out in article 10(2) of
the convention, the provision has merit as it also makes taxpayers aware that their case was
referred to the arbitration procedure. Paragraph 9.3(d) of the Code of Conduct, however, does
not adhere to the principles of clarity and simplicity, effectiveness and legal certainty, as the
provision only aims to inform taxpayers of their rights under the arbitration procedure, not that
the case has been referred to an advisory commission, and, connected therewith, that the sixmonth deadline of the arbitration procedure has commenced.

16.2.4 Taxpayers’ rights and involvement during the implementation phase
16.2.4.1 Provision of the EU Arbitration Convention
The convention does not include a provision on the taxpayer’s rights and involvement during the
implementation phase.
16.2.4.2 Work conducted by the EU JTPF
As part of its monitoring function, the EU JTPF discussed during its 2011-2015 term whether
taxpayers have a right of approval of the final decision to be taken by competent authorities as a
follow-up to the opinion of the advisory commission.2166 To gain insight on Member States’
positions and practices on this subject, the EU JTPF’s secretariat issued a questionnaire. Only 17
Member States responded to this questionnaire. 2167 Their responses, can be summarized as
follows:
2166

See doc. JTPF/005/2013/EN, Annex – respondent 3 under 1 and JTPF/014/2013/EN, p. 4.
The questionnaire was initially issued in 2013. Initially, only Bulgaria, Cyprus, Denmark, Germany and the United Kingdom
responded. See doc. JTPF/011/REV2/2013/EN, par. 31 and Annex 4. For this reason, EU JTPF’s secretariat in 2014 again requested
Member States’ input on this subject, to which 17 Member States responded. See Compilation of comments received on some aspects
of improving the functioning of the Arbitration Convention (JTPF/005/REV1/2014/EN), June 2014, section C. Austria, Belgium, the
Czech Republic, France, Hungary, Italy, Luxembourg, Malta, the Netherlands, Portugal and Romania did not respond to the
2167
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•

•

•

•

Bulgaria, Cyprus, Estonia, Greece, Ireland, Lithuania, the Slovak Republic and Slovenia: the
final decision is binding on taxpayers and they have no right of approval. Ireland and Slovenia
added that agreements reached during the mutual agreement procedure under the convention
are also not subject to approval by the taxpayers. Furthermore, Lithuania reported that
although taxpayers are informed of the agreement reached prior to the exchange of closing
letters, thereby inviting them to make comments, they do not have the right to either approve
or reject the agreement reached;
Denmark, Germany, Spain, Sweden and the United Kingdom: approval of the final decision
by taxpayers is required as a prerequisite for implementation. Denmark reported that taxpayers
will always be asked to accept a mutual agreement reached, regardless of whether it concerns
an agreement as a result of the mutual agreement procedure under the applicable double tax
convention or under the EU Arbitration Convention. Further, Germany and Sweden reported
that the implementation of the binding opinion of the advisory commission is treated similarly
to the implementation of an agreement reached as the outcome of the mutual agreement
procedure.2168 In addition, the United Kingdom reported that taxpayer’s approval of the final
decision is only required if they have suspended their domestic appeal;2169
Poland: approval by taxpayers is required for implementation of an agreement as a result of
the mutual agreement procedure. Poland did not provide input about the requirement of
approval by taxpayers of the final decision under the EU Arbitration Convention; and
Croatia, Finland and Latvia: no legislation in force.

On the basis of these responses, the EU JTPF’s secretariat concluded that under the EU
Arbitration Convention in principle it is immaterial whether an agreement is reached as a result of
the mutual agreement procedure or after run through of the arbitration procedure, and that
approval by taxpayers of such an agreement is not formally required. 2170 In other words,
implementation of an agreement reached does not require the consent of the taxpayer. The EU
JTPF’s secretariat, also observed, however, that it is desirable to make the agreement reached as
the outcome of the mutual agreement procedure or the final decision following the arbitration
procedure subject to taxpayer approval.2171 As a follow up hereto, the secretariat suggested adding
the following paragraph to the Code of Conduct:
‘If the terms and conditions of an agreement reached in the first phase of the AC are not
satisfactory to the taxpayer, the taxpayer may withdraw from the MAP process under the AC and
pursue to those remedies which are still available under the domestic law.
It is recommended to make the implementation of an agreement reached in the first or second phase
of the AC subject to the acceptance of the agreement by the taxpayer and the taxpayer's withdrawal
from domestic remedies and appeals concerning those points settled in MAP under the AC’.

The representative of the United Kingdom responded to this suggestion, stressing that from a
domestic perspective the opinion of the advisory commission had to be implemented once it had
become binding pursuant to article 12(1) of the convention. For that reason the United Kingdom
could not agree to the second part of the suggested provision.2172 A business representative
responded, agreeing with the suggested provision.2173 Specifically as regards the second sentence,
the business representative shared the EU JTPF secretariat’s view that taxpayers have a right of
acceptance of the final decision or an agreement reached as the outcome of the mutual agreement
questionnaire. As will be discussed in section 16.2.4.4, the positions of France, Italy and the Netherlands in this respect can be distilled
from their unilateral policy.
2168
See for Germany also its unilateral regulation (IV B6 – B 1300 – 340/06) of July 13, 2006, para. 4 and 13.6.4. In Germany the
requirements for implementation of either the binding opinion or the mutual agreement reached are: (i) the taxpayer’s agreement to the
opinion/agreement, (ii) pending appeals relating to the subject of the opinion/agreement are withdrawn and (iii) the waiver of any
possible appeal against the implementing decision (provided that the opinion/agreement is correctly implemented).
2169
For the United Kingdom this also applies to an agreement reached as the outcome of the mutual agreement procedure.
2170
See doc. JTPF/011/REV2/2013/EN, par. 32.
2171
Ibid par. 33. The secretariat referred to paragraph 45 of the Commentary on article 25 of the OECD Model Convention, which
stipulates that the implementation of an agreement should be made subject to the taxpayer’s: (i) acceptance of the agreement and (ii)
withdrawal of domestic remedies and court proceedings relating to those issues settled in the mutual agreement.
2172
Doc. JTPF/001/2014/EN, p. 9-10.
2173
Ibid p. 14.
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procedure. During its 39th meeting, the EU JTPF discussed whether under the convention
taxpayers had a right of acceptance, and, if so, whether an appropriate provision should be
included in the Code of Conduct. 2174 In general, the forum members took the view that a
distinction should be made between an agreement as a result of the mutual agreement procedure,
and the outcome of the arbitration procedure by means of a final decision by competent
authorities. As regards the first situation, the forum agreed that the taxpayer’s acceptance of a
mutual agreement may generally be required, like a mutual agreement reached under the
applicable double tax convention. As regards the second situation, it was concluded that most
Member States shared the view that they had no discretion under the EU Arbitration Convention
not to implement the advisory commission’s binding opinion and thus that a formal approval by
taxpayers is not required for such implementation.2175 It was stressed that the discussion was only
hypothetical, given the limited number of arbitration procedures and the taxpayers’ satisfaction
with the outcome of that procedure. Based on these discussions and considerations, the EU JTPF
eventually agreed on a recommendation that is remarkably different than initial suggestion by its
secretariat.2176 The agreed recommendation is set out in paragraph 7.7 of the Code of Conduct and
is discussed below.
16.2.4.3 Provision of the Code of Conduct
Paragraph 7.7 of the Code of Conduct deals with the taxpayer’s acceptance of an agreement
reached as the outcome of the mutual agreement procedure under the EU Arbitration Convention.
This paragraph reads:
‘If the terms and conditions of an agreement reached in a mutual agreement procedure under the
Arbitration Convention are not satisfactory to the enterprise, the enterprise may withdraw its
request for a mutual agreement procedure under the Arbitration Convention. When at the time
when an agreement is reached under the procedure of Article 6(2) of the Arbitration Convention,
domestic remedies are still pending, the implementation of this agreement should be subject to its
acceptance by the enterprise and the enterprise's withdrawal from domestic remedies such as
appeals concerning the issues settled in a mutual agreement procedure under the Arbitration
Convention’. [Emphasis added]

16.2.4.4 Analysis
16.2.4.4.1 General considerations
As in the mutual agreement procedure and the arbitration procedure, the taxpayer’s rights and
involvement during the implementation phase under the convention are limited. As taxpayers are
not direct parties to the dispute, they have no formal role in taking the final decision on the
elimination of double taxation.2177 In the absence of any formal rights and involvement, it is
submitted that the key question is whether taxpayers are legally bound by the outcome of the
application of the convention. There are three possible outcomes following this application. These
are:
(i) A mutual agreement as a result of the mutual agreement procedure;
(ii) A final decision as a follow-up to the outcome of the arbitration procedure, which deviates
from the advisory commission’s opinion; or
(iii) A binding opinion of the advisory commission due the failure of competent authorities to
take a final decision as a follow-up to the outcome of the arbitration procedure

These three possible outcomes are discussed below.
2174

Doc. JTPF/003/2014/EN, par. 4.10.
Doc. JTPF/002/2015/EN, par. 2.16 under 41 and doc. JTPF/004/2015/EN, par. 4.2.14.
Ibid and doc. JTPF/004/2014/EN, par. 21.
2177
Taxpayers are thus not given the right to choose either between the advisory commission’s opinion or the final decision taken by
the Member States involved, if the final decision deviates from the opinion. See also Van Herksen & Fraser 2009, p. 154. It may be
that the final decision of the Member States is less favorable than the advisory commission’s opinion, so the taxpayer may have a
preference for this latter. This is for example the case when the advisory commission’s opinion allocates taxing rights to the Member
State that has a lower corporate income tax rate.
2175
2176
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16.2.4.4.2 Agreement reached as a result of the mutual agreement procedure
The convention does not contain a provision that determines whether a taxpayer is bound by an
agreement reached as a result of the mutual agreement procedure. Article 6(2) of the convention
only stipulates that any mutual agreement reached is to be implemented by competent authorities
irrespective of any time limits in their domestic legislation. It is submitted that this leaves open
whether a taxpayer is bound by this agreement, as article 6(2) only specifies that domestic time
limits cannot constitute a justification for not implementing a mutual agreement reached. Input to
the EU JTPF’s questionnaire shows that in any case Ireland, Lithuania and Slovenia consider that
taxpayers have no right of acceptance of a mutual agreement reached, and that the agreement is
implemented irrespective of the taxpayer’s agreement herewith. On the other hand, Denmark,
Germany, Poland, Sweden and the United Kingdom explicitly confirmed that a mutual agreement
is subject to taxpayer’s approval as a prerequisite for its implementation.2178 Further, from their
unilateral policy it can be distilled that France, the Netherlands and Spain consider that the
taxpayer’s approval of a mutual agreement reached is necessary for implementation.2179 In Italy,
however, the mutual agreement is implemented regardless of taxpayer’s acceptance.2180
It is submitted that Member States’ regulations and practices reflect a non-uniform application of
the EU Arbitration Convention. Also in the literature there is no uniform standpoint. For example,
Hinnekens and Djebali considered that a mutual agreement is binding on taxpayers.2181 Van der
Lande advocated the contrary view.2182 It is submitted that the positions of Djebali and Hinnekens
are to be considered incorrect. At first sight, the taxpayer’s approval of a mutual agreement seems
not to be required under article 6(2) of the convention, as this provision only addresses the
implementation of the agreement in relation to Member States’ domestic legislation. In other
words, article 6(2) does not specify whether taxpayers have a right of acceptance of a mutual
agreement reached. It is submitted, however, that taxpayers do hold a right of approval, because
article 6(2) was literally borrowed from article 25(2) of the OECD Model Convention, and the
history of the EU Arbitration Convention shows that it was the intention of the convention’s
drafters to stay close to the mutual agreement procedure under the OECD Model Convention. For
this procedure the general view in the literature and of the OECD is that taxpayers should accept a
mutual agreement reached as a prerequisite for its implementation.2183 It is submitted that this also
applies to the EU Arbitration Convention, as from a historical and also from a teleological
2178
See for Denmark also its unilateral regulation of January 24, 2014, para. CD.11.7.2.1 and CF.8.2.2.25.3 and for Germany also its
unilateral regulation (IV B6 – B 1300 – 340/06) of July 13, 2006, par. 3.4 and 4.2. See further Schnorberger 2007, p. 111-112.
2179
See France’s regulation (BOI-INT-DG-20-30-20) of December 2, 2015, para. 350 and 380-390; Decree of the Netherlands State
Secretary of Finance (IFZ2008/248M) of September 29, 2008, para. 3.1.2.2 and 6; and Spain’s Real Decreto (1794-2008) of November
18, 2008, art. 14. See for a discussion in the literature on the positions of the Netherlands also Bouman, Sporken & Slimmen 2009, par.
3.3. Further, for a general discussion on whether the outcome of the mutual agreement procedure is binding on taxpayers in Austria,
France, Hungary, Greece, Luxembourg, the Netherlands and Spain see also Hofbauer 2003, p. 59; Perdriel-Vaissière 2003, p. 205-206;
Jalsovszky, P., Settlement of disputes in Hungarian tax treaty law in: Lang, M. & Züger, M., Settlement of disputes in tax treaty law,
Linde Verlag Wien 2003, p. 304-305; Perrou 2003, p. 273; Steichen 2003, p. 376; Velthuizen 2003, p. 159-161; van der Klok & Elshof
2009, p. 132; Djebali, N., Samenloop van onderlinge overlegprocedure met nationale procedures: afstand van fiscale rechtsmiddelen
geëigend?, NDFR Andere wetenschappelijke uitgaven 25 (Draaicirkels van formeel belastingrecht), SDU The Hague 2010, par. 3.1
and 2012, par. 3.5.3.1.3; and Antón 2003, p. 435-436.
2180
See Italy’s regulation of June 5, 2012, par. 4.2.10. For a discussion see Tomassini & Martinelli 2012, p. 48.
2181
Hinnekens 1991, p. 303 and Djebali, N., De arbitrageprocedure: effectief in het beslechten van interstatelijke transferpricing
geschillen? (1), Weekblad Fiscaal Recht 2005/319, par. 5 and 2005/368, par. 5.2. Djebali added that where the Member States involved
have reached an agreement, the taxpayer has no possibility to challenge this agreement in front of the advisory commission. It is
submitted that this view is correct, as article 7(1) of the convention clearly stipulates that a case is only to be referred to the advisory
commission if the Member States involved fail to reach an agreement during the mutual agreement procedure.
2182
Van der Lande 1997, par. 6.1.1.
2183
These positions generally follow from paragraph 45 of the Commentary to article 25 of the OECD Model Convention, which
stipulates that the implementation of a mutual agreement should normally be made subject to the taxpayer’s acceptance, and to
withdrawal of any pending appeal relating to those disputes settled in the mutual agreement. See further paragraph 3.1, 3.6 and 3.8 of
OECD’s MEMAP, which also confirm that the taxpayer has a right of acceptance. For views in literature see inter alia Avery Jones,
J.F., et al, The legal nature of the mutual agreement procedure under the OECD Model Convention I, British Tax Review June 1979, p.
338 and Avery Jones, J.F., The relationship between the mutual agreement procedure and internal law, EC Tax Review 1999/1, p. 7;
Ellis, M.J., Avery Jones, J.F., et al, The legal nature of the mutual agreement procedure under the OECD Model Convention,
Maandblad Belasting Beschouwingen 1980/265 under specific case provision; Ellis, M.J., Netherlands in: Editorial, Competent
authority allocation of income, Tax Management International Forum 1981/2, p. 23; Koch 1981, p. 335--37 Engelen, F.A. & Pötgens,
F.P.G., Mutual agreements, FED Fiscale Brochure, Deventer 2000, p. 30 and 88; Gildemeister 2007, par. I.1; Alt & Sassevile 2009, p.
212 and 214; Nobrega, L. & Loureiro, S., Mutual agreement procedure: preventing the compulsory jurisdiction of the international
court of justice?, Intertax 2009/10, p. 538; Djebali 2012, par. 3.5.5; and Harris 2013, p. 311 and 320-321.
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perspective it becomes clear that taxpayers have a right of acceptance of an agreement reached as
a result of the mutual agreement procedure. If no such right of acceptance were to exist, taxpayers
would not be protected from a mutual agreement that does not fully eliminate the double taxation
on the basis of the tax principles of article 4 of the convention. It should also be kept in mind that
although the taxpayers request the initiation of the mutual agreement procedure under EU
Arbitration Convention, they are not a party to the procedure. Consequently, any agreement
reached as the outcome to this procedure can only be binding on the parties directly involved in
the procedure: the Member States. So only when taxpayers explicitly accept the agreement
reached, do they become a party to the agreement, and does it become binding on them as well.2184
That in some Member States it is the practice not to seek taxpayers’ approval of a mutual
agreement reached under the EU Arbitration Convention does not make that a correct
interpretation and application of the convention.
In sum, taxpayers have a right of acceptance of an agreement reached as the outcome of the
mutual agreement procedure under the convention. In essence there is no need to include a
separate provision on this in the Code of Conduct. However, given the fact that inter alia Ireland,
Lithuania and Slovenia consider that taxpayers do not have a right of acceptance, and because
article 6(2) of the convention is ambiguous regarding this issue, it is submitted that the inclusion
of a provision in the Code of Conduct is helpful. In this respect, paragraph 7.7 of the Code of
Conduct stipulates that if the taxpayers consider the terms and conditions of an agreement reached
during the mutual agreement procedure to be unsatisfactory, they are entitled to withdraw their
request for the application of the convention. The second sentence of paragraph 7.7 thus correctly
confirms the right of acceptance for taxpayers. Nevertheless, the following two points of criticism
can be advanced:
•

•

The provision stipulates that implementation of a mutual agreement should be subject to the
taxpayer’s approval. The term ‘should’ may be interpreted as meaning that it is up to each
Member State to decide whether taxpayers actually have a right of approval. This creates
confusion and uncertainties, as it runs the risk of diverging opinions and practices among the
Member States. Moreover, it may also lead to a non-uniform application of the convention;
and
It is of no use to let taxpayers withdraw their request for the application of the convention. If
an agreement is reached between the competent authorities involved, the mutual agreement
procedure has come to an end, and the taxpayer can either accept or reject this agreement. In
case of rejection, the procedure has still ended and nothing happens thereafter. So there is no
need to let taxpayers withdraw their request.

Additionally, paragraph 7.7 of the Code of Conduct stipulates that if taxpayers accept an
agreement reached, they should accordingly withdraw from domestic remedies concerning those
issues that are settled in the agreement. It is submitted that this requirement is logical from the
Member States’ perspective so as to avoid taxpayers trying to achieve a better result in a domestic
court procedure; it also aligns with the international standard set out in paragraph 45 of the
Commentary to article 25 of the OECD Model Convention.
16.2.4.4.3 Final decision as a follow-up to the outcome of the arbitration procedure
Member States’ input to EU JTPF’s questionnaire indicates that Bulgaria, Cyprus, Estonia,
Greece, Ireland, Lithuania, the Slovak Republic, and Slovenia consider the final decision as a
follow up to the opinion of the advisory commission binding on taxpayers. In other words, in
these Member States taxpayers do not have a right of acceptance of this final decision. Denmark,
Germany, Spain, Sweden, and the United Kingdom take the opposite position: they consider that
the taxpayer’s approval of the final decision is a prerequisite for implementation of this decision.
Further, from its unilateral policy it follows that France too considers that taxpayers have a right

2184

See also Engelen, & Pötgens 2000, p. 30.
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of acceptance.2185 This is different in the Netherlands, as from its unilaterally policy it can be
deduced that the Netherlands considers that the final decision is binding on taxpayers.2186 Also in
the literature there is no consensus as to whether or not the final decision is binding on taxpayers.
Certain authors took the view that taxpayers are bound by the final decision.2187 Cauwenberg and
Van Honsté took a more nuanced view, pointing out that if the competent authorities reach a
mutual agreement after the advisory commission had given its opinion, this agreement constitutes
an administrative act against which an domestic appeal can be lodged, once implemented.2188
Lahodny-Karner took a firmer position and concluded that it was immaterial whether the
competent authorities reach an agreement as a result of the mutual agreement procedure or after
the advisory commission has handed down its opinion. In her view, in both situations there is only
an agreement between the competent authorities, subject to taxpayer approval.2189 Velthuizen is
even more explicit and observed that final decision is not binding on the taxpayer.2190 In his view
the sole possibility to bind the taxpayer to this decision is to enter into a separate agreement with
him.
Just as in relation to the right of acceptance for taxpayers of a mutual agreement reached, the
Member States and authors take divergent positions as to the final decision. These are
understandable, as the wording used in article 12(1) of the EU Arbitration Convention is
ambiguous as regards this issue. It is submitted that Lahodny-Karner correctly saw the final
decision as only an agreement between the competent authorities involved, and thus – like an
agreement as a result of the mutual agreement procedure – subject to taxpayer approval. In other
words, the implementation phase – in which the final decision is to be taken – is to be seen as an
extension of the mutual agreement procedure, the outcome of which is similar to an agreement
reached as the outcome of the mutual agreement procedure. As, however, this has not been
properly reflected in the convention, uncertainty is created. This has led to a different application
among the Member States and to discussions between them on whether taxpayers have a right of
approval of the final decision taken. Although the EU JTPF’s secretariat suggested introducing a
provision whereby the final decision is also subject to taxpayer approval, like the approval of an
agreement as the outcome of the mutual agreement procedure, the forum decided not to include
such a rule in the Code of Conduct. Consequently, ambiguity and divergent practices among the
Member States remain.
16.2.4.4.4 Binding opinion of the advisory commission in the absence of a final decision
The last possible outcome of the application of the convention is that the competent authorities
fail to take a final decision on the case within six months after the advisory commission gave its
opinion. In this respect, article 12(1) of the convention stipulates that the competent authorities
must act in accordance with this opinion. The question that arises is whether only the competent
authorities are bound by this opinion or also taxpayers. Input to the EU JTPF’s questionnaire
shows that Germany and Sweden treat the binding opinion like an agreement reached as the
outcome of the mutual agreement procedure: taxpayer’s approval is a prerequisite for
implementation. Other Member States consider that the opinion becomes binding on taxpayers as
well. In the literature there is no uniform interpretation of article 12(1). Vleggeert, O’Brien &
Oates and Djebali, inter alios, take the view that taxpayers are bound by the advisory
commission’s opinion if the competent authorities fail to take a decision on the case within the
2185
France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 10. France considers the implementation phase under the
convention as an extension of the mutual agreement procedure and for that reason taxpayers also hold a right of acceptance of the final
decision.
2186
Decree of the Netherlands State Secretary of Finance of September 29, 2008 (IFZ2008/248M), par. 6. See also Netherlands
Memorandum on Tax Treaty Policy of February 11, 2011, par. 2.17.1. See Bouman, Sporken & Slimmen 2009, par. 3.3.
2187
See inter alia Peeters 1990, p. 3; Wolfswinkel 1990, par. 3.3; Adonnino 2003, p. 404 and Djebali 2004, para. 3.2.3.2.1.2, 3.3.2.4
and 5.2; 2005/368, para. 3.2 and 4.3.2; and 2012, para. 4.5.4.2.1 and 6.2.2.2.
2188
Cauwenberg & Van Honsté 2001, p. 140.
2189
Lahodny-Karner 1997, p. 204-205. Lagae, Ismer, Bassler, Van Herksen & Fraser and Wilkie held a similar view. See Lagae 1992,
p. 751; Ismer, R., Compulsory waiver of domestic remedies before arbitration under a tax treaty: a German perspective, Bulletin for
International Taxation January 2003, p. 20; Bassler 2003, p. 252; Van Herksen & Fraser 2009, p. 154; and Wilkie, J.S., Global tax
treaty commentaries – article 25 Mutual agreement procedure, IBFD 2015, par. 3.1.2.
2190
Velthuizen 2003, p. 172.
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given timeframe.2191 Further, Hinnekens argued that a binding opinion does not constitute an
administrative agreement between the Member States concerned, but a judicial award of a higher
(international) legal order.2192 Consequently, that award is not subject to supervision by a domestic
court, and because of that this award also binds the taxpayer. He added that although for political
reasons the arbitration procedure under the convention was slightly modified, this does not change
the legal nature of the final decision.2193 In addition, Cauwenberg and Van Honsté questioned
whether, if the competent authorities fail to reach a mutual agreement and thus the advisory
commission’s opinion becomes binding, the binding opinion also constitutes an administrative
act.2194 Lahodny-Karner and Züger state more explicitly that taxpayers are not bound by the
opinion of the advisory commission in case of the competent authorities’ failure to take a final
decision.2195
Which positions should be considered correct? It is submitted that article 12(1) of the convention
only stipulates that if and insofar as the competent authorities fail to take a final decision on the
case within six months from the date on which the advisory commission gave its opinion, they are
obliged to act in accordance with that opinion. Cleary, the competent authorities are bound by this
opinion. But does this also imply that taxpayers are bound by this opinion? It is submitted that in
article 12(1) – the phrase ‘shall be obliged to act in accordance with that opinion’ – should be
interpret as meaning that the competent authorities are obliged to incorporate this (binding)
opinion into a mutual agreement and subsequently act on the basis thereof. In other words, the
binding opinion then mandatorily constitutes the mutual agreement between the competent
authorities involved. This is reinforced by the fact that the Member States deliberately chose not
to provide for a binding arbitration mechanism in the convention, but instead kept themselves at
the steering wheel. So it is the competent authorities themselves that have to take the decision at
any stage on the elimination of double taxation. By doing so, the implementation of their
agreement is thus subject to taxpayer approval.2196 This also fits with the wording of article 12(1),
which indeed states that the competent authorities are obliged to act in accordance with the
opinion, but does not stipulate that taxpayers are bound by it in a similar fashion. If the competent
authorities reach an agreement on the outcome of the mutual agreement procedure, taxpayers have
a right of acceptance. If the competent authorities take a final decision that deviates from the
opinion of the advisory commission or if they decide to adopt this opinion, this decision also
constitutes a mutual agreement between the competent authorities involved. For this agreement
too, taxpayers have a right of acceptance. It is then difficult to understand why if competent
authorities fail to reach take a final decision and as a result the advisory commission’ opinion
becomes binding on them, taxpayers would also be bound by this opinion. Such an outcome is not
only inadequate, but also incorrect in light of article 12(1), which stipulates that only the
competent authorities can be bound by the opinion of the advisory commission. As the taxpayer is
not a party to the dispute he can only become bound by this opinion if he accepts it.

2191
Vleggeert 2009, p. 546; O’Brien & Oates 2006, p. 34; and Djebali 2004, para. 3.2.3.2.1.2, 3.3.2.4 and 5.2; 2005/368, para. 3.2 and
4.3.2; and 2012, para. 4.5.4.2.1 and 6.2.2. O’Brien & Oates argued that as arbitration under the convention is a three-party arbitration,
the taxpayer is bound by its outcome. This position may be doubted, as taxpayers are not formal parties to the proceedings. The same
applies to the conclusion drawn by Djebali, that the moment the taxpayer submits a request under the convention, he indirectly gives
his consent to be bound by the final decision. This conclusion cannot be drawn from the provisions of the convention.
2192
Hinnekens 1991, p. 305 and 1992, p. 99.
2193
Hinnekens 1996/3, p. 302 and 1998/4, p. 257.
2194
Cauwenberg & Van Honsté 2001, p. 140.
2195
Lahodny-Karner 1997, p. 204-205. See also Wolfswinkel 1990, par. 4; Ismer 2003, p. 20; Van Herksen & Fraser 2009, p. 154; and
Bassler 2003, p. 252. For Züger see Züger 2001, par. 3.3.2 and 2002, p. 348. In 2001 Züger only mentioned that if the competent
authorities fail to reach an agreement and thus the advisory commission’s opinion becomes binding, the competent authorities must
avoid double taxation as determined in the opinion. In a 2002 article Züger stated that the advisory commission’s opinion only
becomes binding on the administrations.
2196
This conclusion is reinforced from a historical analysis of the EU Arbitration Convention. Pursuant to article 3(2) of the proposed
Arbitration Directive, a case was only to be referred to the arbitration procedure if the taxpayer agreed from the outset the outcome if
this procedure. The same rule was included in article 6(1) of the 1978 Netherlands’ proposal for a multilateral arbitration convention.
See Council Note R/856/78 (FIN 213) of April 13, 1978. The fact that Member States deliberately chose to: (i) provide for a nonbinding advisory opinion procedure instead of a binding arbitration procedure, (ii) delete the reference to taxpayers’ upfront acceptance
and (iii) make the final decision part of a mutual agreement, is a strong indication that taxpayers are not bound to the advisory
commission’s opinion, but only upon their acceptance of this opinion.
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The above discussion in essence boils down to the question whether the final decision is an
administrative act or a judicial act. If the decision is an administrative act between the competent
authorities involved, taxpayers can reject it, like an agreement reached by competent authorities
under the mutual agreement procedure. On the other hand, if the final decision constitutes a
judicial act, taxpayers do not have a right of acceptance, as in that situation there is an
international (judicial) body that has made a final award. It is submitted that following the nature
of an arbitration procedure, decisions of an arbitration body constitute judicial acts, and as such
are binding on all involved parties. In principle this should then also apply for the opinion given
by the advisory commission under the EU Arbitration Convention, insofar it becomes binding.
However, because under the convention the final decision is placed in the hands of the competent
authorities, this decision constitutes a mutual agreement between those states and thus is an
administrative act. As observed before, the binding opinion mandatorily constitutes the mutual
agreement between the competent authorities involved. As with ‘normal’ mutual agreements, the
taxpayer can either approve or reject the agreement. 2197 It is in that regard considered
disappointing that the EU JTPF did not adopt the suggestion of its secretariat to state that the final
decision is also subject to taxpayer approval. To put it more precisely, the forum incorrectly made
a distinction between the outcomes of the mutual agreement procedure (taxpayer approval) and of
the arbitration procedure (no taxpayer approval). The forum only considered it a hypothetical
discussion given the negligible number of arbitration procedures. It is submitted that this
discussion is not at all hypothetical, as on December 31, 2014 there are at least 234 cases pending
that should be referred to the arbitration procedure. It is decidedly unfortunate that the EU JTPF
did not adopt the proposed recommendation.
16.2.4.5 Evaluation
The EU Arbitration Convention does not grant taxpayers any formal right to participate during the
implementation phase. Nevertheless, as was analyzed in this paragraph, taxpayers play an
important role during this phase, as they have a right to accept an agreement reached during the
mutual agreement procedure and the final decision as a follow-up to the arbitration procedure.
Although taxpayers are not involved in the decision-making process, they have the final say on the
implementation of the outcome of this process. Hence as taxpayers are not a party to the dispute,
they cannot be bound by its outcome other than by explicitly accepting it. The following
conclusions are drawn in relation to the three possible outcomes discussed above:
•

•

2197

Agreement as a result of the mutual agreement procedure: taxpayers have a right of acceptance
of such agreement. This, however, is not properly reflected in the EU Arbitration Convention.
For that reason, there is no adherence to the principle of clarity and simplicity. Further, this
situation creates uncertainties and may lead to different practices among the Member States,
which conflicts with the principles of legal justice, legal equality and legal certainty.
Paragraph 7.7 of the Code of Conduct does not improve matters. Although it confirms that
taxpayers have a right of acceptance, it is not sufficiently descriptive for two reasons. First, the
provision incorrectly stipulates that in case a taxpayer does not accept the agreement reached,
he should withdraw his request for the convention’s application. As the mutual agreement
procedure has by then already come to an end, it is of no use anymore to let taxpayers
withdraw their request. Second, the provision includes the term ‘should’, which can be
interpreted as meaning that the Member States themselves may decide whether a taxpayer has
a right of acceptance. This creates uncertainties and may lead to a non-uniform application of
the convention. Paragraph 7.7 does not adhere to the principles of clarity and simplicity, legal
justice, legal equality and legal certainty;
Final decision as a follow-up to the advisory commission’s opinion: the text of the convention
is ambiguous as to whether taxpayers are bound by this final decision or have a right of
acceptance. Because under the convention the final decision is placed in the hands of the
competent authorities involved, any decision taken constitutes a mutual agreement between
these authorities. As this agreement is similar to an agreement reached during the mutual
agreement procedure, taxpayers also have a right of acceptance of the final decision. As this,

See also France’s regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 350.
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•

however, is not properly reflected in the convention, uncertainty and divergent policies and
practices among the Member States are created, resulting in a non-uniform application of the
convention. There is thus no adherence to the principles of clarity and simplicity, legal justice,
legal equality and legal certainty; and
Binding opinion of the advisory commission: article 12(1) of the convention stipulates that if
and insofar as the competent authorities fail to take a final decision within six months from the
date on which the advisory commission delivered its opinion, they are obliged to act in
accordance with that opinion. This wording neither specifies nor rules out whether taxpayers
are also bound by this opinion. Based on a historical and teleological analysis, it is concluded
that this opinion mandatorily constitutes the mutual agreement between the Member States
involved. Like ‘normal’ mutual agreements, taxpayers either can approve or reject this
agreement. As this, however, is not properly reflected in the convention, uncertainty remains,
as does the risk of divergent interpretations among the Member States. There is thus no
adherence to the principles of clarity and simplicity, legal justice, legal equality and legal
certainty.

So the current rules in force, more specifically the absence thereof, do not provide for a clear and
workable situation. This not only may lead to a non-uniform application of the convention’s
procedures, but also to practical difficulties if the Member States involved in a specific case have
different practices on the binding effect of, for example, the final decision. Conclusively, the
current rules in force (or the absence thereof) do not adhere to the principles of clarity and
simplicity, legal justice, legal equality and legal certainty.
16.3 Interaction with other dispute settlement procedures
16.3.1 Interaction during the application phase and unilateral relief procedure
16.3.1.1 Provision of the EU Arbitration Convention
As regards the possible concurrence of a domestic appeals procedure with the submission of a
request under the convention, article 6(1) stipulates that:
‘Where an enterprise considers that, in any case to which this Convention applies, the principles set
out in Article 4 have not been observed, it may, irrespective of the remedies provided by the
domestic law of the Contracting States concerned, present its case to the competent authority of the
Contracting State of which it is an enterprise or in which its permanent establishment is situated
(…)’. [Emphasis added]

Article 15 of the convention deals with the possible concurrence with the mutual agreement
procedure under the applicable double tax convention. This provision was discussed in section
6.5.
16.3.1.2 Work conducted by the EU JTPF
The EU JTPF only discussed the possible concurrence of the EU Arbitration Convention with
dispute settlement procedures under the applicable double tax convention, as an increasing
number of double tax conventions between Member States tend to include an arbitration
clause.2198 Some forum members suggested that the EU JTPF should provide for guidance on the
relation between the mutual agreement procedure under the applicable double tax convention and
the EU Arbitration Convention.2199 During discussions, the forum focused on two situations: (i)
when a new request is submitted for the application of the convention, but which subject is
already covered by an ongoing mutual agreement procedure in respect of the same taxpayer
(possibly under the EU Arbitration Convention or the applicable double tax convention) and (ii)
when access to the EU Arbitration Convention’s procedures directly depends on the outcome of a
mutual agreement procedure under the applicable double tax convention (e.g. the existence of a

2198

See Annex III.
For a discussion see doc. JTPF/020/2012/EN, p. 4; doc. JTPF/002/2013/EN, par. B.8; doc. JTPF/011/REV2/2013/EN, para. 12 and
51; doc. JTPF/003/2014/EN, par. 4.20; and doc. JTPF/017/2013/EN, par. 5, sub C.2.
2199
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permanent establishment). As to the first situation, the EU JTPF’s secretariat suggested including
the following recommendation in the Code of Conduct:
‘It is recommended that CAs apply a simplified procedure for MAP requests linked to issues which
are already covered by an ongoing MAP. This simplified approach might consist of treating the
new MAP request in the ongoing MAP procedure or to apply immediately the initial MAP outcomes
to the new request’.2200

In a reaction, the Irish representative within the EU JTPF proposed an alternative
recommendation:
‘Where a new MAP request is linked to issues which are already covered by an ongoing MAP from
the same taxpayer, it is recommended that CAs consider treating the new MAP request as part of
the ongoing MAP’.2201

The EU JTPF eventually adopted the Irish proposal. This recommendation is included in
paragraph 7.3(i) of the Code of Conduct.2202 The content of this provision is further discussed
below in section 11.5.3 below. With respect to the second situation, a case is first is to be dealt
with under the mutual agreement procedure of the applicable double tax convention and only
thereafter the procedures of the EU Arbitration Convention. In such situation there are two
questions to be answered, only of which one is addressed under the EU Arbitration Convention. In
order to avoid an expiry of the three-year filing deadline under the EU Arbitration Convention, the
EU JTPF’s secretariat suggested including the following recommendation in the Code of Conduct:
‘If the access to AC or the treatment of cases under the AC directly depends on the result of a MAP
under an applicable Double Taxation Convention, it is recommended to file a separate request
under the AC to ensure that the deadline under Article 6(1) AC does not expire (...)’.2203

In a response to this recommendation, the UK representative in the forum suggested that both the
dispute to be dealt with under the applicable double tax convention and the dispute to be dealt
with under the EU Arbitration Convention should be jointly handled by the competent
authorities.2204 After discussions, the forum partially agreed with this suggestion and the proposed
recommendation by EU JTPF’s secretariat. The standard rule agreed is that a taxpayer should
submit separate requests for the application of the EU Arbitration Convention and the applicable
double tax convention, but these requests may be combined in one request. 2205 The agreed
recommendation is included in paragraph 2 of the Code of Conduct and is discussed below.
16.3.1.3 Provision of the Code of Conduct
Paragraph 2 of the Code of Conduct addresses the interaction between the mutual agreement
procedure under the EU Arbitration Convention and the applicable double tax convention in case
the first procedure is directly dependent on the outcome of the latter procedure. Paragraph 2 reads
as follows:
‘If access to the Arbitration Convention or the treatment of cases under the Arbitration
Convention depends directly on the result of a mutual agreement procedure under an applicable
Double Taxation Convention, care should be taken to ensure that the deadline under Article 6(1)
of the Arbitration Convention does not expire. The enterprise should file separate requests for a
2200

Ibid.
Doc. JTPF/001/2014/EN, p. 3.
2202
See doc. JTPF/004/2014/EN, par. 18 and doc. JTPF/015/2014/EN, par. 4.2.9.
2203
Doc. JTPF/011/REV2/2013/EN, par. 51.
2204
Ibid.
2205
See doc. JTPF/015/2014/EN, par. 4.1.2 and JTPF/009/2014/EN, par. 4.1.2. Initially, one Member State representative opposed the
inclusion of such recommendation, as the wording of article 7(1) EU of the Arbitration Convention militates against applying the
convention in cases where its actual application is dependent on the outcome of a mutual agreement procedure under the applicable
double tax convention. See doc. JTPF/009/2014/EN, par. 4.1.2. Although this representative intended to make a reservation to this
recommendation, the final version of the Code of Conduct does not include such a reservation.
2201
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mutual agreement procedure under the Arbitration Convention and a mutual agreement
procedure available under the applicable Double Taxation Convention. The request may be
combined in one letter. This includes that Member States of the European Union provide their
competent authorities with sufficient resources in terms of personnel, funding, training etc. to carry
out their mandate, i.e. resolving cases of double taxation in accordance with the Arbitration
Convention. The two-year period referred to in article 7(1) AC will not start before the issue
address under the Double Taxation Convention is solved’. [Emphasis added]

Paragraph 7.3(i) of the Code of Conduct deals with the situation in which a request for the mutual
agreement procedure is already covered by an ongoing mutual agreement procedure. This
paragraph stipulates that:
‘Where a new request by an enterprise for a mutual agreement procedure is linked to issues
which are already covered by an ongoing mutual agreement procedure with the same enterprise,
competent authorities should consider treating the new request as part of the ongoing mutual
agreement procedure’. [Emphasis added]

16.3.1.4 Analysis
16.3.1.4.1 Interaction with domestic appeals procedure
In general, if a taxpayer is faced with a profit adjustment for not dealing at arm’s length in a
transaction with an associated enterprise, it has two possibilities to have the double taxation
arising from such profit adjustment eliminated: (i) initiating a domestic appeals procedure or (ii)
requesting the initiation of the mutual agreement procedure. If the taxpayer chooses to initiate a
domestic appeals procedure, there is a (severe) risk that the double taxation arising from the profit
adjustment will not be fully eliminated, because the taxpayer has only a 50/50% chance that the
court will (partly) disagree with this profit adjustment.2206 Consequently, the last resort to have the
double taxation eliminated lies in the state in which the associated enterprise is resident. The
associated enterprise should then lodge an appeal in its state of residence if the other competent
authority involved refuses to provide for a corresponding adjustment. The initiation of
simultaneous court proceedings is, however, surrounded by uncertainties, the proceedings may be
lengthy, and the costs high. Hence it is uncertain whether the associated enterprise is still able to
lodge such an appeal and even if so whether the court would agree to such corresponding
adjustment. It is submitted that under the EU Arbitration Convention these uncertainties are in
theory avoided, as both competent authorities are involved in the process and in theory there will
always be an outcome that leads to the elimination of double taxation.
Under the EU Arbitration Convention, the taxpayer is not forced to choose between the two
options above, as, pursuant to article 6(1), taxpayers are allowed to submit a request under the EU
Arbitration Convention (the international procedure) and initiate a domestic appeals procedure
(the national procedure) for the same case simultaneously: these procedures can be initiated in
parallel, and they are not mutually exclusive.2207 Article 6(1) is clear on this matter. Moreover,
simultaneous application is necessary to protect taxpayers from not being granted the elimination
of double taxation at all. This may occur if the competent authority to which the request for the
application of the convention was submitted deems the request to be not well founded. As in that
situation the taxpayer has no access to the convention’s procedures, it is important, from the
viewpoint of safeguarding his rights on double taxation, that he still has the option to lodge a
2206
See also Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2009, par. 1.2.1.1, which
stipulates that the domestic appeals procedure does not guarantee the elimination of double taxation, because not all stakeholders in the
case (both competent authorities and the taxpayer) are involved in the process. See also De Ruiter 2008, p. 497 and OECD, Public
discussion draft – BEPS action 14: make dispute resolution mechanisms more effective, Paris, December 18, 2014, par. 32.
2207
See, expressly confirming this: Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VII.A.1 and
Netherlands parliamentary document: Kamerstukken II 1991-1992 22 691 no 3, p. 10. See also Hinnekens 1996, p. 303 and Pietralata
& Lagrutta 2012, p. 18. This allowance is in line with the policy incorporated in article 25(1) of the OECD Model Convention, of
which article 6(1) of the EU Arbitration Convention is a copy and which also allows a simultaneous application of the national and the
international procedure. Paragraph 7 and 8 of the Commentary to article 25 of the OECD Model Convention stipulates that ‘the
taxpayer may use this right [HMP: of requesting for the application of the mutual agreement procedure] whether or not he has
exhausted all the legal remedies open to him according to the national tax laws of both States’.
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domestic appeal, so that double taxation may be eliminated on an unilateral level. The opposite
may also occur, namely that a court agrees with the imposed profit adjustment, after which the
taxpayer still has the possibility to have the double taxation eliminated by means of the EU
Arbitration Convention. How both procedures relate to each other when applying the convention’s
procedures and whether a parallel running of both procedures is then possible is discussed in
sections 16.3.2 and 16.3.3 in relation to the mutual agreement procedure and the arbitration
procedure respectively.
16.3.1.4.2 Interaction with the dispute settlement procedure under the applicable double tax
convention
16.3.1.4.2.1 Absence of detailed rules in the EU Arbitration Convention on the interaction with
double tax conventions between Member States
Article 15 of the convention, examined in section 6.5, includes a provision setting out the
relationship between the convention and double tax conventions between Member States. In short,
as regards the settlement of transfer pricing disputes, the EU Arbitration Convention prevails over
these double tax conventions unless the latter provide for a further reaching dispute settlement
procedure. Currently, 12 double tax conventions between Member States provide for such further
reaching procedure.2208 What, however, is not addressed in article 15 is how in practice Member
States (should) deal with a possible concurrence of both procedures under the EU Arbitration
Convention and these double tax conventions.2209 Is it for example possible to run simultaneously
procedures under the applicable double tax convention and the EU Arbitration Convention? And
who determines which convention has precedence? Is the taxpayer forced to choose? So far only 2
of the 12 double tax conventions address this issue. This concerns the double tax conventions of
the United Kingdom with France and Spain, which stipulate that:
‘These unresolved issues shall not, however, be submitted to arbitration if a decision on these
issues has already been rendered by a court or administrative tribunal of either State or if the case
has been presented to either competent authority under the European Convention on the
elimination of double taxation in connection with the adjustment of profits of associated
enterprises, signed on 23rd July 1990’.

These double tax conventions only refer to the arbitration procedure. This, however, does not
clarify whether a parallel running of the mutual agreement procedure under these conventions and
the EU Arbitration Convention is still possible. Conclusively, the issue of how to deal in practice
with the possible concurrence of both procedures is not fully resolved under the EU Arbitration
Convention. It is submitted that it is desirable that a common practice be agreed, as the Member
States have divergent unilateral practices relating to this subject. France, for example, allows a
simultaneous submission of a request for the application of the mutual agreement procedure under
the applicable double tax convention and under the EU Arbitration Convention, and chooses
which procedure prevails if the case is admissible under both conventions.2210 The Netherlands
also takes the view that the taxpayer can choose which procedure to invoke.2211 If the taxpayer did
not specify which procedure he wishes to invoke, the Netherlands assumes that the request is
submitted under the EU Arbitration Convention. This would only be different if the dispute
settlement procedure under the applicable double tax convention provides for a wider obligation,
2208
This concerns the double tax conventions between: (1) Austria and Germany, (2) Belgium and Poland, (3) Belgium and the United
Kingdom, (4) Estonia and Luxembourg, (5) France and the United Kingdom, (6) Germany and France, (7) Germany and Luxembourg
(8), Germany and the Netherlands, (9) Germany and the United Kingdom, (10) the Netherlands and the United Kingdom, (11) Spain
and the United Kingdom and (12) Sweden and the United Kingdom.
2209
Members of the Netherlands parliament also questioned this during the discussions on the legislative proposal for the
implementation of the EU Arbitration Convention in 1991-1992. As at that time the Netherlands had not entered into double tax
conventions with a wider obligation than that in the EU Arbitration Convention, the Netherlands government answered that this was
not an issue. See Netherlands parliamentary document: Kamerstukken 1991-1992, 22 691, no. 5, p. 1 and no. 6, p. 1.
2210
France’s regulation (14 F-1-06 no. 34) of February 23, 2006, para. 207-208, regulation (BOI-INT-DG-20-30-10) of December 2,
2015, par. 700 and regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 400.
2211
Decree of the Netherlands State Secretary of Finance (IFZ2008/248M) of September 29, 2008, par. 1.1 and 2.3. See for a
discussion Bouman, K.J.E., Sporken, C.J.E.A. & Slimmen, R.F., Overlegprocedures, de Nederlandse aanpak, Weekblad Fiscaal Recht
2009/131, par. 3.3.
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which is in line with article 15 EU of the Arbitration Convention.2212 To avoid any difficulties or
contradictions in that situation, the Netherlands obliges the taxpayer to specify in its request which
dispute settlement procedure he wishes to invoke.2213 In Germany it is obligatory to specify the
procedure requested.2214 Other Member States do not have a published unilateral policy on the
possible concurrence between double tax conventions and the EU Arbitration Convention.
16.3.1.4.2.2 Application of the EU Arbitration Convention dependent on the outcome of a mutual
agreement procedure under the applicable double tax convention
It may be that taxpayers are faced with a profit adjustment following an audit that also led to
adjustments not specifically relating to transfer pricing. For example, where the dispute is whether
a permanent establishment is in existence and, if so, what profits are to be attributed to it. De jure
these are two different disputes, although de facto they are one, because a dispute on the existence
of a permanent establishment is in essence always about how much of the profits are to be
attributed to permanent establishments. Under the current design of the EU Arbitration
Convention only the dispute on the attribution of profits to a permanent establishment is within its
scope of application. The dispute on the existence of a permanent establishment is to be resolved
first under the applicable double tax convention. Paragraph 2 of the Code of Conduct includes a
provision that aims to align both procedures. At first sight paragraph 2 sufficiently describes the
procedure to be followed, as well as the taxpayer’s rights when a case is eligible under both
conventions. It is, however, submitted that paragraph 2 of the Code of Conduct does not provide a
satisfactory solution, as it only addresses how cases can be referred to both procedures, but not
how the procedures are to be applied and which time path is to be followed. Hence it only
specifies that a request for the EU Arbitration Convention’s application and the mutual agreement
procedure under the applicable double tax convention may be combined in one request, and that
the two-year deadline of the mutual agreement procedure under the EU Arbitration Convention
does not commence if the latter procedure has not been finalized.2215 In the given example, solving
the dispute on whether there is a permanent establishment in existence under the applicable double
tax convention may be quite time consuming. It is not until this discussion has been finalized, and
the outcome of the procedure is that there is a permanent establishment in existence, that the EU
Arbitration Convention can be applied to answer the question which profits are to be attributed to
this permanent establishment. It is submitted that paragraph 2 of the Code of Conduct does not
provide a time-efficient solution. More importantly, it does not provide for clear and
comprehensive rules that align the application of the mutual agreement procedure under the EU
Arbitration Convention and the applicable double tax convention if the first is dependent on the
outcome of the latter.
16.3.1.4.2.3 Interaction with pending mutual agreement procedures under double tax conventions
between Member States
Paragraph 7.3(i) of the Code of Conduct deals with the interaction of the procedures under the EU
Arbitration Convention with pending mutual agreement procedures under either that convention
or the applicable double tax convention between Member States. This paragraph stipulates that if
a taxpayer submits a request for the application of the EU Arbitration Convention, where the
subject matter is also the subject of an ongoing mutual agreement procedure, Member States
should consider the request as a part of the ongoing mutual agreement procedure. The second
sentence of paragraph 7.3(i) deals with the interaction with previously concluded mutual
agreement procedures. As this issue is related to the implementation and effects of mutual
agreements once reached, this issue was discussed in section 15.7, specifically dealing with the
implementation phase of the EU Arbitration Convention. The EU JTPF’s deliberations make clear
2212

Ibid.
Ibid. It, however, is possible to choose both methods on the ground that the case concerns more issues than transfer pricing. For
example, a discussion on the existence of a permanent establishment is to be addressed under the applicable double tax convention, and
the subsequent discussion on the profit attribution to this permanent establishment may be addressed under the EU Arbitration
Convention (or the applicable double tax convention).
2214
Germany’s regulation (IV B6-B1300-340/06) of July 13, 2006, par. 11.1.1.
2215
Also it stipulates that competent authorities should allocate sufficient resources to their competent authorities so as to fulfill their
obligations under the EU Arbitration Convention. This, however, is a redundant provision, as it is only a non-binding recommendation.
2213

Amsterdam, June 2016

513

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

that the situation paragraph 7.3(i) is trying to catch is where a request for a mutual agreement
procedure was submitted for specific years for which profit adjustment were imposed, but
thereafter a request was also submitted for future years relating to the same subject. It is submitted
that this provision is highly valuable, because it avoids multiple mutual agreement procedures
under the EU Arbitration Convention having to be initiated for cases that in fact concern the same
situation, the same facts and circumstances, and also the same associated enterprises that entered
into financial and commercial relations with each other. It is submitted that the wording used in
paragraph 7.3(i) of the Code of Conduct is in principal sufficiently clear, but that it could specify
in more detail exactly what situations are covered, as the phrase ‘is linked to issues’ is somewhat
ambiguous as regards the situation it actually concerns.
16.3.1.5 Evaluation
This section discussed the interaction of the EU Arbitration Convention with other dispute
settlement procedures during the application phase and the unilateral relief procedure. This
concerns domestic appeals procedures and the mutual agreement procedure under the applicable
double tax convention. With respect to the first situation, article 6(1) of the EU Arbitration
Convention stipulates that taxpayers are allowed to submit a request for the convention’s
application and lodge an appeal for the same dispute simultaneously. It is concluded that this is
important, as it provides taxpayers legal protection to have their case of double taxation
eliminated if one of the procedures does not lead to such elimination. The wording used in article
6(1) sufficiently clarifies that taxpayers have a right to such simultaneous application, and
therefore it adheres to the principles of clarity and simplicity and legal certainty. This conclusion,
however, does not apply to the interaction of the EU Arbitration Convention with disputes
settlement procedures under the applicable double tax conventions between Member States.
Although article 15 of the EU Arbitration Convention introduces a rule of hierarchy, it lacks
guidance as to how to deal in practice with double tax conventions between the Member States.
This creates ambiguities, uncertainties and also runs the risk of a non-uniform application of the
EU Arbitration Convention. This latter is apparent in practice, as only two double tax conventions
between Member States addresses the interaction with the EU Arbitration Convention. Further,
the unilateral policy of some Member States on this matter is also not uniform. Conclusively,
article 15 does not, for this issue, adhere to the principles of clarity and simplicity, transparency,
legal equality and legal certainty.
The Code of Conduct includes provisions dealing with the interaction of the EU Arbitration
Convention with pending mutual agreement procedures (paragraph 7.3(i)) and with the situation
where access to the EU Arbitration Convention is dependent on the outcome of a mutual
agreement procedure under the applicable double tax convention (paragraph 2) respectively. It is
concluded that paragraph 7.3(i) of the Code of Conduct sufficiently clarifies that Member States
should consider a new request for the application of the EU Arbitration Convention together with
a pending mutual agreement procedure if it relates to the same case. If such request relates to a
case for which the Member States have already entered into a mutual agreement, they should
consider applying that agreement to the new request. The provision avoids multiple procedures
under the EU Arbitration Convention having to be initiated for the same case for which only the
years under review are different. This provides for an effective and efficient process, and adheres
to the principles of effectiveness and efficiency. The provision does not, however, adhere to the
principle of clarity and simplicity, as it does not define the phrase is linked to issues’ and it has not
been further clarified whether it concerns mutual agreement procedures under the EU Arbitration
Convention and/or the applicable double tax convention. It therefore remains ambiguous which
situation paragraph 7.3(i) of the Code of Conduct actually covers. With respect to paragraph 2 of
the Code of Conduct, it is concluded that it does not provide for an effective and time-efficient
solution, as it only deals with how cases can be referred to both procedures and how a request
relating hereto may be combined, but it does not tackle the issue that the time necessary to
eliminate double taxation is long if first the mutual agreement procedure under the applicable
double tax convention needs to be finished before the procedures under the EU Arbitration
Convention can be applied. The provision therefore does not adhere to the principles of
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effectiveness and efficiency. This, however, follows not so much from this paragraph as from the
convention’s limited scope of application: non-application to disputes on the existence of a
permanent establishment.
16.3.2 Interaction during the mutual agreement procedure
16.3.2.1 Provision of the EU Arbitration Convention
As discussed in section 16.3.1, article 6(1) of the convention stipulates that a request for the
convention’s application can be submitted simultaneously with a domestic appeals procedure for
the same case. Article 7(1) of the convention addresses the interaction between the mutual
agreement procedure and a simultaneous pending domestic appeals procedure for the same case. It
stipulates:2216
‘(…) Enterprises may have recourse to the remedies available to them under the domestic law of
the Contracting States concerned; however, where the case has so been submitted to a court or
tribunal, the term of two years referred to in the first subparagraph shall be computed from the
date on which the judgment of the final court of appeal was given’. [Emphasis added]

Article 15 of the convention addresses the interaction between the convention’s procedures and
double tax conventions between Member States. This subject was discussed in section 16.3.1.
Reference is made to that paragraph for an in-depth discussion of this subject.
16.3.2.2 Work conducted by the EU JTPF
During its first term, the EU JTPF discussed the possible stalling of the two-year deadline under
the EU Arbitration Convention in case a domestic appeals procedure was simultaneously initiated
with a request for the convention’s application. Business representatives within the EU JTPF
argued that article 7(1) of the convention creates a significant drawback to the convention’s
operation and effectiveness.2217 They felt that the terms ‘court’ and ‘tribunal’ used in article 7(1)
should be interpreted strictly, so as to cover only an independent authority. A submission of an
objection to the tax assessment with the tax authorities should not, in the view of those
representatives, be considered the same as referring a case to a court or tribunal. To provide clarity
and certainty to taxpayers, the business representatives suggested that: (i) each Member State
clarifies that the computation of the two-year deadline is not stalled if a taxpayer submits a notice
of objection with the tax authorities or lodges an appeal with an administrative body and (ii) that
each Member State defines at what point an administrative appeal turns into a judicial appeal.2218
Before proceeding with discussions on these suggestions, the EU JTPF’s secretariat issued a
questionnaire to gain insight on Member States’ positions on:
a) The terms ‘court’ and ‘tribunal’ for purposes of the EU Arbitration Convention;
b) When a court decision becomes final in their state; and
c) Whether they are willing to proceed the mutual agreement procedure in case of a pending
domestic appeals procedure.2219

In relation to the first question, only Finland, France, Germany, Greece, the Netherlands, the
Slovak Republic, Sweden and the United Kingdom responded. Finland, Sweden and the United
Kingdom considered the tax authorities and courts as judicial bodies.2220 In France, Germany,
2216

This provision has its origin in article 6(1) of the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council
Note R/856/78 (FIN 213) of April 13, 1978. The provision stipulated: ‘if, in applying article 5, the competent authorities concerned
fail to reach an agreement that eliminates the double taxation mentioned in article 5, paragraph 1, they shall present the case to a
commission whose decision they shall agree from the outset to accept. The enterprises must have exhausted all the remedies available
to them under the domestic law of that State before the case may be submitted to the commission’. The principle has, with substantial
textual modifications, been incorporated into article 7(1) of the EU Arbitration Convention.
2217
Doc. JTPF/010/BACK/2003/EN, par. 1.5/conclusions and Commission Communication doc. COM (2004) 297 final, par. 2.5.
2218
Ibid.
2219
Doc. JTPF/020/BACK/2007/EN, p. 3.
2220
Spain did not respond to this questionnaire. From article 21(3) of Spain’s unilateral regulation (Real Decreto 1794-2008) of
November 18, 2008 it can be deduced that it also concerns administrative claims, so not only court proceedings are considered judicial
bodies.
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Greece, the Netherlands and the Slovak Republic only courts/tribunals are considered judicial
bodies.2221 As regards the second question, only Finland, Germany, the Netherlands, Poland and
Sweden responded. These Member States consider a court decision as final is there is no
possibility left for appeal or if the taxpayer let the term for such appeal expire. With respect to the
third question, 17 of the then 27 Member States responded to the question.2222 Their responses are
as follows:
•
•
•

Proceeding with the mutual agreement procedure: Austria, Denmark, France, Germany,
Ireland, Italy, Poland and Spain;
Ending the mutual agreement procedure: Belgium, Bulgaria, Hungary, Latvia, Malta, the
Slovak Republic and Slovenia; and
Stalling the mutual agreement procedure: the Czech Republic and Portugal.

Apart from receiving Member States’ input through this questionnaire, the EU JTPF did not
discuss the interaction between the EU Arbitration Convention and pending domestic appeals
further. The suggestions made by business representatives were also not discussed further, nor
have they been adopted.
16.3.2.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision relating to the interaction with other dispute
settlement procedures other than in paragraph 2 and 7.3(i) Code of Conduct. These provisions
were previously discussed in section 16.3.1, to which reference is made for an in-depth discussion
of those provisions.
16.3.2.4 Analysis
16.3.2.4.1 General considerations
Article 7(1) of the EU Arbitration Convention confirms the conclusion drawn in section 16.3.1
that taxpayers can request the convention’s application and simultaneously initiate a domestic
appeals procedure for the same case.2223 This in principle is the same if a case is dealt with under
the mutual agreement procedure of the EU Arbitration Convention. As correctly put forward in
Belgium’s unilateral policy regarding the convention, taxpayers only have to choose between
these two options if the competent authorities have reached an agreement, or if a case is referred
to the arbitration procedure after the expiry of the two-year deadline of the mutual agreement
procedure (see article 7(3) of the convention – discussed in section 16.3.3 below).2224 Article 7(1)
of the convention thus does not force taxpayers to choose between one of these options during the
mutual agreement procedure. Nevertheless, article 7(1) stipulates that the computation of the two2221
Doc. JTPF/010/BACK/2003/EN, par. 1.6/conclusions and Commission Staff Working Document doc. SEC (2009) 1169 final, p.
76-87. Further to the questionnaire, the Netherlands also clarified its position on the interpretation of the term ‘court’ and ‘tribunal’
and also whether article 7(1) of the EU Arbitration Convention can be invoked in this respect. As seen in section 12.2, the Netherlands
takes the view that a tax assessment has to become irrevocable before the two-year deadline of the mutual agreement procedure can
commence. This is the case if a tax assessment becomes irrevocable or if the taxpayer let the term to file an objection expire or
following a final ruling of a court. When the taxpayer files an objection to the tax assessment with the tax authorities in the
Netherlands, the two-year deadline will thus not commence. If the mutual agreement procedure has already been initiated, computation
of the two-year deadline is stalled. See Decree of the Netherlands State Secretary of Finance (IFZ97/1113M) of October 13, 1997;
Letter of the Netherlands State Secretary of Finance (IFZ97/1515) of December 19, 1997; Letter of the Netherlands State Secretary of
Finance (IFZ98/266U). The Decree of October 13, 1997 has been repealed by the Decree of September 29, 2008 (IFZ2008/248M), so
that the Netherlands appears no longer to take the position that an objection to the tax assessment constitutes a court procedure for
purposes of the EU Arbitration Convention. See paragraphs 1.2.1.1 and 3.1.2.1 of this latter Decree. In fact, the Netherlands even
provides for a liberal procedure, as it is willing to suspend domestic proceedings until the proceedings under the EU Arbitration
Convention have been finalized. France, however, still takes this position. In its unilateral regulation, France stipulates that the
postponement of the two-year deadline applies when either an objection is filed with the tax authorities or if a domestic appeal is
lodged. See France’s regulation (BOI-INT-DG-20-30-20) of December 2, 2015, par. 260. It is submitted that the interpretation of
article 7(1) of the EU Arbitration Convention by France and (previously) the Netherlands is contrary to the wording used in that article,
as only a domestic court procedure can stall the computation of the two-year deadline. See section 12.2 above. See for a critical
discussion of the position of the Netherlands, inter alia Hinnekens 1998/4, p. 255-256 and Djebali 2012, par. 4.5.3.1. For supporting
views see Van Der Lande 1997, par. 7.1.1 and Vermeend, Kogels & Mees 2002, p. 342.
2222
Cyprus, Estonia, Finland, Greece, Lithuania, Luxembourg, the Netherlands, Romania, Sweden and the United Kingdom did not
respond. See for the position of Hungary also paragraph 95 of the Commentary to article 25 of the OECD Model Convention.
2223
See also Lahodny-Karner 1997, p. 202.
2224
Belgium’s Arbitration Circular (AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VI.A.2.b.
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year deadline is suspended if a taxpayer has also initiated a procedure before a court or a tribunal.
The two-year deadline is then computed from the date when the final court of appeal gave its
judgment. Article 7(1) thus provides for an extension of the two-year deadline if the case for
which a request has been submitted under the convention is also the subject of a dispute pending
before a court or a tribunal. The content of article 7(1) regards three issues, namely the
interpretation of:
•
•
•

The terms ‘court’ and ‘tribunal’;
The phrase ‘shall be computed from the date (…)’; and
The phrase ‘judgment of the final court of appeal’.

These specific aspects of article 7(1) are analyzed in the following sections.
16.3.2.4.2 Interpretation of the terms ‘court’ and ‘tribunal’
As discussed in section 16.3.2.2, business representatives within the EU JTPF considered that the
terms ‘court’ and ‘tribunal’ mentioned in article 7(1) of the EU Arbitration Convention should be
interpreted strictly, in that the filing of an objection to the tax assessment with the tax authorities
cannot be assimilated to a court procedure. It is submitted that these representatives took the
correct view, as without such a strict interpretation there is an incentive for Member States to stall
the computation of the two-year deadline. Hence Member States could easily trigger such a delay
by maintaining the objection to the tax assessment for as long a period as is allowed under their
domestic legislation. Further, due to absence of any rules relating hereto, Member States are not
prohibited from stalling the initiation of the mutual agreement procedure if the taxpayer files an
objection to the tax assessment that includes the profit adjustment.2225 Whether this is actually
allowed comes down to the interpretation of the terms ‘court’ and ‘tribunal’. As neither the EU
Arbitration Convention nor the Code of Conduct defines these terms, it is up to each Member
State to define and interpret them. As can be seen from Member States’ replies to the EU JTPF’s
questionnaire, they take different views on what can be considered a judicial body. It is submitted
that these different views may hinder the convention’s uniform and effective application. Also
here the general rule of article 3(2) of the convention, namely that an undefined term has the
meaning it has under the applicable double tax convention, does not provide a solution, as none of
the double tax conventions between Member States define these terms.2226
But how to clarify these terms? In perspective, article 3(2) of the proposed Arbitration Directive
included a definition of the term ‘appeal’ as an appeal to the first appellate body in a legal
process, either initiated by the taxpayer (for the profit adjustment) or by its associated enterprise
(for not granting a corresponding adjustment).2227 Clearly, the Commission envisaged that only in
case of real court procedures could the computing of the two-year term be stalled.2228 Article 3(2)
is to be considered the forerunner of article 7(1) of the EU Arbitration Convention. Although
article 7(1) uses different terms than article 3(2) of the proposed Arbitration Directive, it is
submitted that both provisions intend the same result: the computation of the two-year deadline is
suspended only if true court procedures are initiated. It is submitted that the terms ‘court’ and

2225
The EU JTPF arrived at a similar conclusion. According to the EU JTPF it is not entirely clear whether an administrative appeal
and decision would qualify as initiating a court procedure for purposes of the EU Arbitration Convention. See Business member
contribution on avoidance of double taxation uncertainties (JTPF/005/BACK/2011/EN), 2011, p. 1-2.
2226
The same applies to Member States’ responses to the questionnaire of the EU JTPF, as their input was limited and wrongly focused
on the term ‘judicial body’. However, as article 7(1) EU Arbitration Convention refers to the terms ‘court’ and ‘tribunal’, it is not
about what can be considered a judicial body, but how to interpret these terms.
2227
See also paragraph 15 of the Addendum to the proposed Arbitration Directive. Then Commissioner for taxation Goergen repeated
this definition in Editorial Tax Planning International Forum 1978, p. 63.
2228
See also the ECJ judgments of March 30, 1993 in Case C-24/92 Pierre Corbiau vs. Administration des contributions [1993] ECR I1277, para. 14-15, and of December 14, 1995 in Case C-312/93 Peterbroeck, Van Campenhout & Cie. SCS vs. Belgian State [1995]
ECR I-4599, par. 17. In these cases, the ECJ ruled that the term ‘court’ or ‘tribunal’ is a concept of EU Law and by its very nature can
only mean an authority acting as a third party in relation to the authority that adopted the decision forming the subject matter of the
proceedings. If this is translated to the EU Arbitration Convention, it is apparent that filing an objection to the tax assessment is
something different than lodging an appeal with a court/tribunal. See also Hinnekens 1998/4, p. 256.
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‘tribunal’ included in article 7(1) of the EU Arbitration Convention should be interpreted
accordingly.2229
To summarize, a tax authority to which an objection to the tax assessment was filed cannot, for
purposes of article 7(1) of the EU Arbitration Convention, be assimilated to a court/tribunal, as it
is not an independent party. An unnecessary stalling of the computation of the two-year deadline
of the mutual agreement procedure due to a very wide interpretation of the terms ‘court’ and
‘tribunal’ is not what the drafters of the convention envisaged. However, as long as the
convention or the Code of Conduct does not provide for more clarity on when article 7(1) can be
invoked to stall the computation of the two-year deadline, it is up to each Member State in the
current state of play to interpret the terms ‘court’ and ‘tribunal’. As said, this does not lead to a
uniform application of the convention and also does not provide for a streamlined dispute
resolution procedure.
16.3.2.4.3 Interpretation of the phrase ‘shall be computed from the date’
It is submitted that also the phrase ‘shall be computed from the date’ as referred to in article 7(1) of the
EU Arbitration Convention causes ambiguities. In fact, this phrase can be interpreted in multiple ways,
namely:2230
a) Competent authorities are obliged to initiate the mutual agreement procedure even if a
domestic court procedure is pending, but the computation of the two-year deadline only starts
the moment directly the judgment of the final court of appeal was given;2231
b) An already initiated mutual agreement procedure is suspended the moment a domestic court
procedure is initiated; or
c) The mutual agreement procedure does not have to be initiated until the judgment of the final
court of appeal is given.

Business representatives within the EU JTPF expressed their preference for the first and second
interpretation of the phrase ‘shall be computed from the date’.2232 It is submitted that these two
options indeed constitute the most logical clarifications of this phrase, as article 7(1) does not
stipulate that the competent authorities should not initiate the mutual agreement at all if court
proceedings are pending for the same case. In fact, article 7(1) only stipulates that the two-year
deadline of the mutual agreement procedure must be computed as from the date on which the
judgment of the final court of appeal was given.2233 In other words, the competent authorities are
still obliged to initiate the mutual agreement procedure, but are allowed to extend the two-year
deadline by the time that was necessary for a ruling by the final court of appeal. This also follows
from article 6(2) of the convention, which obliges Member States to initiate a mutual agreement
procedure once a request for the convention’s application is judged as well-founded and insofar it
is not possible to resolve the case unilaterally. In other words, the parallel pending of a court
procedure is, pursuant to articles 6(2) and 7(1), not a criterion for not initiating the mutual
agreement procedure or for suspending this procedure once initiated. So in view of the above three
possible options, only option a) is allowed pursuant to the wording used in articles 6(2) and 7(1)
of the convention. If a parallel court procedure is pending, the mutual agreement procedure still
has to be initiated, and only the computation of the two-year deadline is stalled until the date of
the ruling of the final court of appeal.2234 For that reason, the positions of Belgium, Bulgaria,
Hungary, Latvia, Malta, the Slovak Republic and Slovenia, discussed in section 16.3.2.2, that the
mutual agreement procedure should be ended in case of a pending court procedure, conflict with
the wording of article 7(1) of the convention. This also applies to the positions of the Czech
2229

See for supporting views also the remarks of the German representative within the EU JTPF: ‘the expiration of the two-year period
is not blocked when domestic remedies have been initiated, but only where cases have been submitted to a court or tribunal’. The
representative from the United Kingdom within the EU JTPF also supported this viewpoint. See doc. JTPF/001/2015/EN, p. 3 and 15.
2230
The phrase ‘final court of appeal’ is further discussed below in section 16.3.2.4.4.
2231
Italy takes this position. See Italy’s regulation of June 5, 2012, par. 5.6. See also Massimiano 2014, p. 54.
2232
Doc. JTPF/010/BACK/2003/EN, par. 1.4.
2233
See also doc. JTPF/002/2015/EN, par. 2.16 under 42 and doc. JTPF/004/2015/EN, par. 4.2.14.
2234
See also Spain’s regulation (Real Decreto 1794-2008) of November 18, 2008, article 21(3). See further Züger 1998, p. 185 and 186
and Meeus 2003, p. 119.
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Republic and Portugal on stalling the mutual agreement procedure. The sole consequence of these
pending court procedures is that the computation of the two-year deadline is stalled. To
summarize, the phrase ‘shall be computed from the date’ is to be interpreted as follows:
a) If the mutual agreement procedure was not yet initiated: the competent authorities are obliged
to initiate the mutual agreement procedure, but the two-year deadline only commences as from
the date of the judgment from the final court of appeal; or
b) If the mutual agreement procedure was already initiated: the computation of the two-year
deadline is stalled and starts running again as from the date of the ruling from the final court of
appeal.

In addition, where court procedures are pending in both Member States involved, the computation
of the two-year deadline only starts from the latest date of the ruling from the final court of appeal
in either Member State.
16.3.2.4.4 Interpretation of the phrase ‘judgment of the final court of appeal’
The last issue to discuss in relation to article 7(1) of the EU Arbitration Convention is the
interpretation of the phrase ‘judgment of the final court of appeal’. This phrase is not further
clarified in the convention and/or Code of Conduct. The EU JTPF issued a questionnaire on what,
in the view of Member States, constitutes a final judgment. It is submitted that the actual value of
this questionnaire is limited as only five Member States responded and only provided input on
when they consider a judgment as final. An objective analysis on which governmental body is
considered the final court of appeal in Member States and, in particular for the purposes of the
convention, is missing. Although it may be argued that the phrase is sufficiently clear and will not
lead to different positions among Member States, it is submitted that the phrase contains some
ambiguities. For example, Sweden reported that under its domestic legislation, taxpayers have the
following legal options available:
a) Request a reassessment of a decision with the tax authorities;
b) Lodge an appeal against a reassessment decision with the county’s administrative court;
c) Lodge an appeal with the administrative courts of appeal against a decision of the county’s
administrative courts; and
d) Lodge an appeal with the supreme administrative court against a decision of the administrative
court of appeal.

In the Swedish example, the ruling of the supreme administrative court constitutes the judgment
of the final court of appeal. Pursuant to article 7(1) of the convention, the computation of the twoyear deadline only starts running from the day of judgment of this court. However, it is not
specified how to proceed if the taxpayer let the term for lodging an appeal with this court expire,
because for example he agreed with this decision or felt that further litigation was useless. In that
situation there is thus no judgment of a final court of appeal. How should article 7(1) be
interpreted in this situation? It is submitted that – from a teleological perspective – article 7(1)
should be interpreted as also covering a judgment of a lower court, when that judgment becomes
final. This interpretation is also logical given the fact that domestic legal remedies are then no
longer available and there should then be no reason for further stalling of the computation of the
two-year deadline. However, as this is not properly reflected in article 7(1), and also because the
Code of Conduct does not provide for more clarity, uncertainty remains.
16.3.2.5 Evaluation
In this section the interaction between the EU Arbitration Convention and domestic appeals
procedures was discussed, insofar related to the mutual agreement procedure.2235 The question to
be answered in this section was whether the convention provides sufficient guidance on how the
mutual agreement procedure interacts with domestic appeals procedures and whether this
2235
The interaction with double tax conventions between Member States was already extensively discussed in section 16.3.1 and the
conclusions drawn there also apply to the mutual agreement procedure under the EU Arbitration Convention.
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guidance leads to a well-functioning dispute settlement procedure. Pursuant to article 7(1) of the
convention, the computation of the two-year deadline of the mutual agreement procedure may be
stalled if a domestic appeal was initiated or is still pending for the same case. This stalling is
allowed until the date on which the judgment of the final court of appeal is given. It is concluded
that article 7(1) is ambiguously drafted and may therefore lead to a non-uniform application of the
convention’s procedures and to an unnecessary stalling of the computation of the two-year
deadline. The points of criticism identified are that article 7(1) does not:
•

•

•

Define the terms ‘courts’ and ‘tribunal’, by which it remains uncertain whether it only
concerns third judicial institutions or also that also the filing of an objection to the tax
assessment with the tax authorities is to be assimilated with a court procedure;
Specify how to interpret the phrase ‘shall be computed from the date’, which causes
uncertainty as to whether competent authorities should initiate the mutual agreement
procedure, or can stall such initiation. Further, if in both involved Member States appeals
procedures are pending the computation of the two-year deadline only starts as from the latest
date of the ruling of the final court of appeal. This latter and the two possible options are,
however, not properly reflected in article 7(1); and
Define the phrase ‘judgment of the final court of appeal’. Uncertainty therefore remains as to
whether this phrase also covers lower court rulings that are not further appealed to.

Based on these points of criticism, it is concluded that the content of article 7(1) of the EU
Arbitration Convention is, as regards the interaction with domestic appeals procedures, not
sufficiently descriptive. It therefore does not adhere to the principle of clarity and simplicity.
Further, as uncertainty is created and as there is a risk of a non-uniform application of the
convention, there is no adherence to the principles of legal certainty and legal equality either.
Additionally, as the possibility of stalling of the two-year deadline does not contribute to an
effective and efficient functioning system, and as proceedings under the convention may become
very long, there is also no adherence to the principles of effectiveness and efficiency. Ellis called
the possible extension of the two-year deadline as provided for in article 7(1) a death warrant for
the concept of arbitration under the convention.2236 This may be a somewhat to harsh statement,
but nevertheless, because article 7(1) is not fully descriptive, uncertainty remains as well as the
risk of different applications and interpretations by Member States.
16.3.3 Interaction during the arbitration procedure
16.3.3.1 Provision of the EU Arbitration Convention
If a domestic appeals procedure is pending simultaneously with a case under the EU Arbitration
Convention on the same dispute, article 7(1) of the convention stipulates that the computation of
the two-year deadline of the mutual agreement procedure is stalled. A case can thus only be
referred to the arbitration procedure if a domestic appeals procedure has been finalized, or if a
taxpayer withdraws his appeal prior to such finalization. However, some Member States are not
allowed to derogate from decisions of their judicial bodies. So if such body has already delivered
a decision, these Member States can legally not pursue the arbitration procedure under the EU
Arbitration Convention. Article 7(3) of the convention therefore allows these Member States not
to refer a case to the arbitration procedure where one or both associated enterprises has lodged an
appeal relating to the case for which the convention’s procedures are being applied. Article 7(3)
stipulates that:2237
2236
Ellis 2002, p. 101, who made these remarks in light of the then still existing position of the Netherlands State Secretary of Finance
that a case will not be referred to the arbitration procedure as long as domestic court proceedings have not led to a final and irrevocable
decision at the highest level.
2237
The origin of article 7(3) can be traced back to article 3(2) of the proposed Arbitration Directive. This latter provision stated that:
‘where the domestic legislation of a Member State does not permit its tax authority to settle cases by a mutual agreement procedure
where such settlement would be contrary to a decision of a judicial body, paragraph 1 shall not apply unless the associated enterprises
have allowed the time provided for appeal to expire or have withdrawn any appeal already made’. The provision was also included in
article 6(3) of the 1978 Netherlands’ proposal for a multilateral arbitration convention. See Council Note R/856/78 (FIN 213) of April
13, 1978. Paragraph 15 of the Addendum to the proposal for an Arbitration Directive clarified that the reason for including this
provision was to avoid that the directive’s procedure would be fully run through, thereby possibly resulting in an arbitral award
conflicting with a court ruling that could subsequently not be implemented by Member States pursuant to their domestic legislation,
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‘Where the domestic law of a Contracting State does not permit the competent authorities of that
State to derogate from the decisions of their judicial bodies, paragraph 1 shall not apply unless
the associated enterprise of that State has allowed the time provided for appeal to expire, or has
withdrawn any such appeal before a decision has been delivered. This provision shall not affect
the appeal if and in so far as it relates to matters other than those referred to in Article 6’.
[Emphasis added]

In the Annex to the convention, Member States declared whether or not they apply article 7(3). So
far, 13 of the 28 Member States have declared that they apply this provision: Belgium, the Czech
Republic, France, Hungary, Italy, Latvia, Lithuania, Malta, Poland, Portugal, Slovakia, Slovenia
and the United Kingdom.2238 Furthermore, article 7(2) of the EU Arbitration Convention deals
with the pursuit of domestic legal proceedings in respect of administrative penalties that relate to
the case that is being review by the advisory commission. It reads:
‘The submission of the case to the advisory commission shall not prevent a Contracting State from
initiating or continuing judicial proceedings or proceedings for administrative penalties in
relation to the same matters’. [Emphasis added]

16.3.3.2 Work conducted by the EU JTPF
In order to gain more insight on the working sphere of article 7(3) of the EU Arbitration
Convention and its application in practice, the EU JTPF’s secretariat issued in 2007 a
questionnaire containing the following questions:2239
a) Are Member States under their domestic legislation allowed to derogate from decisions of
their juridical bodies; and
b) What are the practical experiences with the invocation of article 7(3) of the EU Arbitration
Convention?

With respect to question a), 21 of the then 27 Member States responded that, pursuant to their
domestic legislation, they are not allowed to derogate from decisions of their judicial bodies.2240
Only Finland, Germany, the Netherlands, Sweden and the United Kingdom declared that they are
allowed to derogate from these decisions.2241 Luxembourg did not respond to the questionnaire.
even if the award would actually eliminate double taxation whereas the decision of a national court or tribunal might not. Paragraph 15
thereby mentioned that taxpayers were forced to choose one of the following two options: the proposed Arbitration Directive, by which
the elimination of double taxation would be guaranteed, or the domestic appeals procedure, by which there was no guarantee of the
elimination of double taxation. The European Parliament regretted that this provision was included in the proposed Arbitration
Directive, and expressed its hope that the Commission would take the initiative to harmonize Member States’ legislation relating to this
issue. See Resolution of the European Parliament (C 1977/163/24-25), par. 2. See for a discussion also Lindencrona & Mattsson 1981,
par. 13. Further, De Roeck has noted that this rule was introduced initially due to Belgian and Italian domestic legislation. See De
Roeck 1990, p. 124. Curiously, Belgium and Italy did not declare until 2005 and 2008 respectively that they would apply this
provision.
2238
1990 Unilateral declarations Final Act to the EU Arbitration Convention: France and the United Kingdom. 2005 Accession
Convention: Belgium, Czech Republic, Hungary, Latvia, Poland, Portugal, Slovakia and Slovenia. 2008 Accession Decision: Italy,
Lithuania and Malta. See Minutes of the signing of the Convention on the accession of the Czech Republic, the Republic of Estonia,
the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the
Republic of Poland, the Republic of Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises (2005/C 160/11), Brussels, June 30, 2005, par. 1 and Unilateral
Declaration concerning the Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises (2008/C/492/EC), Brussels, June 23, 2008. See for Belgium also Belgium’s Arbitration Circular
(AFZ/INTERN.IB/98-0170) of July 7, 2000, par. VII.A.2, in which Belgium already made clear that it is not allowed to derogate,
although it – at that time – did not made a declaration hereto in the Annex to the EU Arbitration Convention. For France and Italy see
also regulation (BOI-INT-DG-20-30-30) of September 12, 2012, par. 250 respectively regulation of June 5, 2012, par. 5.6. For
Hungary see also paragraph 95 of he Commentary to article 25 of the OECD Model Convention.
2239
Doc. JTPF/013/2007/EN, p. 2. See for a discussion also Hann 2009, p. 23; Damsma 2010, p. 40; and Sporken & Den Besten 2010,
p. 214.
2240
Commission Staff Working Document doc. SEC (2009) 1169 final, p. 76-87. See for a discussion in literature on which states are
not allowed to derogate from their judicial bodies inter alia Koch, K., General report in Cahiers de droit Fiscal International Vol.
LXVIa, IFA Congress 1981, p. 116; Pinson, P., France in Cahiers de droit Fiscal International Vol. LXVIa, IFA Congress 1981, p.
307; Züger 2002, p. 347 and 2003, p. 28; Verlinden, Boone & de Meue 2003, p. 100; Meeus 2003, p. 103-104; Nilausen 2003, p. 149;
Perdriel-Vaissière 2003, p. 206 and 212; Bassler 2003, p. 250; Peracin & Benettin 2012, p. 460; and Tomassini & Martinelli, p. 49.
2241
See for Germany also regulation (IV B6-B1300-340/06) of July 13, 2006, par. 13.1.4. Bassler 2003, p. 250, reported that Germany
too is not allowed to derogate from decisions of its judicial bodies. However, from article 25(5) of the double tax convention between
the Netherlands and Germany (April 23, 2012) it follows that Germany is actually allowed to derogate. The position put forward by

Amsterdam, June 2016

521

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Further, as regards question b), Member States reported no experience with invoking article 7(3).
Only France reported that it had two cases referred to the arbitration procedure (one in 2003 and
one in 2005), for which the taxpayer had to refrain from domestic appeals prior to the case being
dealt with under the convention.
During the 2011-2015 term of the EU JTPF, former members of advisory commissions suggested
providing clarity on the interaction between domestic appeals procedures and the application of
article 7(3).2242 The EU JTPF only briefly discussed this issue, but the forum did not go any
further than stating that if a Member State is not allowed to derogate from decisions of its judicial
bodies, it may take action to avoid a situation in respect of which a judicial body had rendered a
decision on the case that is being referred to the arbitration procedure.2243
16.3.3.3 Provision of the Code of Conduct
The Code of Conduct does not include a provision on the interaction between the arbitration
procedure under the EU Arbitration Convention and domestically available procedures.
16.3.3.4 Analysis
16.3.3.4.1 Initiating juridical/administrative procedures for administrative penalties and
reference of a case to arbitration
Article 7(2) of the EU Arbitration Convention stipulates that the fact that a case is referred to the
arbitration procedure does not prevent Member States from initiating, or if such procedures were
already initiated, continuing, judicial/administrative procedures for administrative penalties
relating to the case that is under review by the advisory commission. Article 7(2) only refers to the
term ‘administrative penalties’. It is submitted that article 7(2) does not relate to the term ‘serious
penalties’, as is the case in article 8 of the convention.2244 The question is whether the Member
States are allowed to initiate or proceed with judicial/administrative procedures relating to serious
penalties when a case is referred to the advisory commission. Although the text of article 7(2) in
conjunction with article 8 may lead to the conclusion that the Member States are restricted in
doing so, it is submitted that the Member States are allowed to impose penalties, pursuant their
domestic legislation, which cannot be and are not restricted by article 7(2). Why does that
provision only refer to ‘administrative’ penalties, and why should judicial or administrative
procedures relating to criminal (serious) penalties not be initiated or proceeded with once a case is
referred to the advisory commission? The clarification hereof is to be found in article 8(2) of the
convention, which provides that if judicial/administrative procedures are to be initiated or are
pending in relation to ‘serious penalties’, the Member States may stall the mutual agreement
procedure and the arbitration procedure until those procedures have been finalized. Thus the
application of the convention’s procedures can only be denied in case of serious penalties, and not
in case of administrative penalties, as these are specifically dealt with by article 7(2). It is
submitted that this is logical, as administrative penalties are usually imposed for light offences,
such as a late submission of a tax return, which should not hinder the application of procedures to
eliminate double taxation. Moreover, the convention balances both interests: it still applies in case
of administrative penalties and domestic (judicial/administrative) procedures, and the imposition
of those penalties is not blocked by the convention’s application.2245 The content of article 7(2) is
thus considered sufficiently descriptive as regards its wording and scope of application.
16.3.3.4.2 Interaction with domestic appeals procedures
16.3.3.4.2.1 Content of article 7(3) of the EU Arbitration Convention
Member States may stall, pursuant to article 7(1) of the convention, the computation of the twoyear deadline for the mutual agreement procedure if a taxpayer lodges a domestic appeal for the
Bassler appears to be incorrect. See for Sweden further Francke, J., Lindencrona, G. & Mattsson, N., Sweden in Cahiers de droit Fiscal
International Vol. LXVIa, IFA Congress 1981, p. 379.
2242
Doc. JTPF/010/2013/EN, par. 1 and Annex, respondent 3 under 2.
2243
Doc. JTPF/003/2014/EN, par. 4.20 and doc. JTPF/004/2014/EN, para 32-33.
2244
Article 8 of the convention was discussed in section 12.5.
2245
Airs held the opposite view and stressed that article 7(2) EU Arbitration Convention is quite extraordinary and even worse as
compared to provision of article 7(3) EU Arbitration Convention. See Airs 1995, p. 5-6.
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same case. So this deadline only expires once the appeals procedures are finalized or taxpayers
withdraw their appeals. In the first situation there is a final verdict by a court. In certain Member
States the competent authorities not allowed to derogate from decisions of their judicial bodies. So
in this situation, those Member State cannot enter into a mutual agreement or comply with the
outcome of the arbitration procedure if the agreement or the outcome deviates from this court
decision. To avoid such a situation for the arbitration procedure, article 7(3) of the convention
allows Member States the right not to refer a case to the arbitration procedure. It is submitted that
article 7(3) appears not only to affect the arbitration procedure, but also the mutual agreement
procedure. It may well be that the competent authorities involved negotiate a mutual agreement
that derogates from a decision of a judicial body. Although article 7(3) does not prohibit the
competent authorities from initiating a mutual agreement procedure, it is submitted that, as in
some Member States the competent authorities are not allowed to negotiate an agreement that
derogates from decisions of their judicial bodies, such a mutual agreement can only be onesided.2246 This, however, is not properly reflected in the EU Arbitration Convention. The content of
article 7(3) EU Arbitration Convention covers the following issues:
a) Lodging of a domestic appeal;
b) Expiry of time limits for lodging an appeal / withdrawal of a pending appeal; and
c) Content of a domestic appeal.

At a) Lodging of a domestic appeal
Article 7(3) refers to ‘the associated enterprise of that State’, which means the enterprise resident
in the Member State that cannot derogate from decisions of its judicial bodies. It is submitted that
this means not only the enterprise that was faced with a profit adjustment, but also the associated
enterprise resident in the other Member State involved, if in that state it is not possible to derogate
from decisions of its judicial bodies. In other words, as the term ‘associated enterprise’ refers to
all associated enterprises involved in the case, article 7(3) applies to the situation in which an
enterprise that is faced with the profit adjustment lodges an appeal, the situation in which the
associated enterprise to the case at hand lodges an appeal, or the situation in which both associated
enterprises lodge an appeal in their respective Member States. So article 7(3) applies if even one
of the Member States involved is not allowed to derogate from a decision of its judicial bodies and
if there is an appeal lodged in that particular state. As this conclusion can easily be drawn from its
wording, it is submitted that article 7(3) is sufficiently descriptive as regards this first aspect.
At b) Expiry of time limits/withdrawal of an appeal
Article 7(3) EU Arbitration Convention stipulates that it cannot be applied where the enterprise of
the Member State that is not allowed to derogate from a decision of its judicial bodies has either
let the time to lodge an appeal expire, or has withdrawn an already lodged appeal before a
decision has been handed down by a court. It is therefore submitted that the moment taxpayers
have taken one of these actions; the competent authorities are not allowed not to refer a case to the
arbitration procedure on the basis of article 7(3). That provision however, does not further define
the term ‘appeal’. In comparison, article 3(2) of the proposed Arbitration Directive, on which
article 7(3) of the convention is based, defines an appeal as:
‘(…) An appeal to the first appeal body in the judicial process either against the decision
concerning the increase or against the decision concerning the taxation of the associated enterprise
to which a corresponding adjustment might be made’.2247

It is submitted that because article 7(3) does not define the term ‘appeal’ there is a risk that
Member States may interpret this term differently, which may lead to a non-uniform application
2246
This could be for example the following situation. Member State X imposed a profit adjustment, to which the taxpayer lodged a
domestic appeal and simultaneously submits a request for the application of the EU Arbitration Convention. The court of this Member
State ruled that the imposed profit adjustment is justified. So Member State X is only allowed, pursuant to its domestic legislation, to
enter into a mutual agreement that leads to a corresponding adjustment in the other Member State.
2247
See also the remark of then Commissioner Goergen in Editorial Planning International Forum 1978, p. 63.
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of the EU Arbitration Convention, and also to disputes as to whether a case should or should not
be referred to the arbitration procedure. It would from a legal perspective have been more logical,
and from a practical perspective also more workable, if the convention incorporated the definition
used in article 3(2) of the proposed Arbitration Directive. Apart from this omission, it is submitted
that article 7(3) of the convention is sufficiently descriptive as to the conditions to be met to avoid
the application of the paragraph.
At c) Content of a domestic appeal
It may be that an appeal is lodged because of a disagreement with a profit adjustment imposed, as
well as a disagreement as to the non-deductibility of interest expenses or other expenses. It is
submitted that a withdrawal of an appeal in its entirety only to have a case being referred to the
arbitration procedure for the imposed profit adjustment may be disadvantageous to taxpayers in
light of the other issues for which an appeal was lodged. The last sentence of article 7(3) of the
convention is therefore important, as it stipulates that it does not affect the lodged appeal if and
insofar it relates to other issues than for those which the convention is being applied.2248 In other
words, taxpayers are still allowed to pursue already lodged domestic appeals if and insofar as
related to other issues than the profit adjustment for which the convention’s procedures are being
applied. 2249 Di Cesare, has, fairly, observed that it may practically impossible to partially
withdraw a pending appeal.2250. The convention does not specify how to proceed in such a
situation. It is submitted that this is logical, since the (partial) withdrawal of a pending appeal
remains a matter for Member States’ domestic legislation. However, clarification at this point by
Member States is indispensible, as it may have severe consequences for taxpayers that wish to
have their case referred to the arbitration procedure.
The above analysis of the content of article 7(3) shows that its content is in essence sufficiently
descriptive: no reference of a case to the arbitration procedure is possible if simultaneously a
domestic appeals procedure is pending and (one of) the Member States involved in the case is not
allowed to derogate from decisions of its judicial bodies. This conclusion, however, does not
apply to the non-defined term ‘appeal’. The application of article 7(3) in practice fully depends on
Member States’ domestic legislation on whether they are or are not allowed to derogate. Below
Member States’ policy and practices in relation hereto are further discussed.
16.3.3.4.2.2 Member States’ policy and practices
The Member States’ responses to the EU JTPF’s questionnaire demonstrate that 75% of the 28
Member States are not allowed to derogate from decisions of their judicial bodies. In other words,
75% of the Member States will apply article 7(3) of the convention when a court procedure is still
pending or has already resulted in a final verdict at the moment a case is to be referred to the
arbitration procedure. The responses also pointed out that, pursuant to their domestic legislation,
only Finland, Germany, the Netherlands, Sweden and the United Kingdom are allowed to
derogate from decisions of their judicial bodies. Consequently, only in cases where these five
Member States are involved, can the domestic appeal procedures and the arbitration procedure
under the convention be simultaneously applied. It is submitted that this implies that a
simultaneous run of domestic appeals and the arbitration procedure is practically impossible. So in
the vast majority of cases taxpayers are no longer granted a right to have double taxation
eliminated any more under the EU Arbitration Convention where a court has already given a
decision, even if it leaves double taxation in existence. This harms taxpayers in their legal
protection against double taxation and points out that the EU Arbitration Convention lacks a
properly functioning mechanism to interact with domestic appeals procedures.

2248

See also Reuvers 1990; Schwarz 2001, par. 28-400; Helminen 2012, par. 5.4.6.1; and Massimiano 2014, p. 54.
This is, according to O’ Mahony & Hickman, also the position of the United Kingdom: they reported that the UK will not deny
taxpayers access to the arbitration procedure if the lodged appeal does not relate to the profit adjustment for which a request is
submitted. See O’ Mahony & Hickman 1997, p. 566.
2250
Di Cesare 2010, p. 281. See also Airs, 1995, p. 5-6.who reported that in the United Kingdom there is no procedure that allows a
taxpayer to partially withdrawn an appeal.
2249
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Apart from this conclusion, it is also submitted that the current drafting of article 7(3) of the
convention makes it easy for Member States to declare that they apply this paragraph, even if they
are actually allowed to derogate from judicial decisions, pursuant to their domestic legislation. For
example, the United Kingdom declared in the Annex to the convention that it will apply article
7(3). However, its competent authority is actually allowed to derogate from decisions of its
judicial bodies, and this is stipulated in its unilateral regulations.2251 It is strange that the United
Kingdom made such a declaration, even though there is no legal ground to do so. Although the
United Kingdom realized this and declared that it is prepared to not to apply article 7(3), it did not
withdraw its declaration.2252 The opposite situation also occurs. For example, Austria and Spain’s
response to the EU JTPF’s questionnaire shows that they are not allowed to derogate from
decisions of their judicial bodies.2253 However, neither State included a declaration to article 7(3)
in the Annex to the convention.2254 The question is whether the absence of a declaration by
Member States relating to article 7(3) prevents them from applying that provision. In this respect,
article 27 of the Vienna Convention has relevance. This provision stipulates that:
‘A party may not invoke the provisions of its internal law as justification for its failure to perform a
treaty.’

A strict reading of article 27 of the Vienna Convention leads to the conclusion that Member States
are only allowed not to invoke the convention’s procedures if this is provided for in the EU
Arbitration Convention.2255 As article 7(3) is included in the EU Arbitration Convention, it is
submitted that those Member States that deposited a declaration setting out that they apply that
provision do not act contrary to article 27 of the Vienna Convention if they apply this provision.
In this line of reasoning, one might argue that those Member States that did not deposit a
declaration relating to article 7(3) are not allowed to invoke that provision.2256 It is submitted that
this is not the correct view, as article 7(3) does not require a declaration by Member States as a
prerequisite for its application. In other words, it can be applied if a Member State is, by its
domestic legislation, prohibited from derogating from decisions of its judicial bodies, even if it did
not deposit a declaration hereto in the Annex to the EU Arbitration Convention. This conclusion,
however, does not apply to those Member States that incorrectly deposited a declaration in the
convention’s Annex, but are, pursuant to domestic legislation, actually allowed to derogate.
In sum, the above analysis demonstrates that there is a gap between those Member States that
declared in the Annex to the convention that they apply article 7(3), and those Member States that
are, pursuant to their domestic legislation, actually not allowed to derogate from their judicial
bodies. Currently, only 13 Member States have deposited a declaration relating to article 7(3),
whereas 21 Member States have reported that they are not allowed to derogate from decisions of
their judicial bodies. Although the absence of a declaration does not prevent Member States from
invoking article 7(3), it is submitted that this gap creates uncertainties for taxpayers as to in which
Member States article 7(3) EU Arbitration Convention actually prevents the application of the
arbitration procedure.2257 In order to provide for clarity, it is necessary that those Member States
2251

See also doc. JTPF/001/2015/EN, p. 14. See further Fox 1991, p. 49.
See United Kingdom’s Statement of Practice (SP 1/11) of January 30, 2012, par. 42.
2253
The same applies to Greece. Although Greece did not deposit a formal declaration on article 7(3), Mavraganis 1994, p. 132,
reported that Greece is not allowed to derogate. Perrou, 2003, p. 283 and 290 however, reported the opposite. A de facto similar
situation applies in Italy. Italy declared that it cannot derogate from decisions of its judicial bodies, and deposited a declaration on this
point in the Annex to the EU Arbitration Convention, Although Pistone 2003, p. 332, reported that article 7(3) does not apply in
respect of Italy, other authors have confirmed Italy’s declaration: see Peracin & Benettin 2012, p. 460 and Tomassini & Martinelli
2012, p. 49.
2254
Lahodny-Karner 1997, p. 204; Züger 1998, p. 166; and Hofbauer 2003, p. 67, however, reported that Austria is allowed to derogate
from decisions of its judicial bodies. See Serrano Antón 2003, p. 442 for similar remarks in respect of Spain.
2255
In this respect, the OECD observed in paragraph 27 of the Commentary to article 25 of the OECD Model Convention that such a
provision is necessary, because otherwise the states involved could too easily mitigate the initiation of the mutual agreement procedure,
which would harm the taxpayer’s legal ability to have the double taxation eliminated. It is submitted that this also goes for the
reference of a case to the arbitration procedure under the EU Arbitration Convention.
2256
See also Meeus 2003, p. 104. See for Belgium also Van Honsté 2000, p. 5.
2257
See also Verlinden, Boone & de Meue 2003, p. 100, who concluded that it was unclear whether taxpayers are sufficiently informed
about Member States’ positions regarding article 7(3) of the convention. See further Hinnekens 2010, p. 114.
2252
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that are, pursuant to their domestic legislation, not allowed to derogate, but which did not deposit
a declaration in the Annex to the convention, should clarify their positions or deposit a declaration.
16.3.3.4.3 Interaction with the dispute settlement procedure under the applicable double tax
convention
Section 16.3.1 discussed the interaction between the EU Arbitration Convention and dispute
settlement mechanisms under the applicable double tax convention between Member States. It
also discussed the possible conjunction between a case that is subject of an ongoing mutual
agreement procedure, for which also a request under the convention has been submitted. The
purpose of this section is not to repeat that discussion, but only to focus on the possible interaction
between the arbitration procedure under the EU Arbitration Convention and the dispute settlement
mechanism under the applicable double tax convention. In this respect, section 6.5 has already
discussed in general how the EU Arbitration Convention interacts with double tax conventions
between Member States. Article 15 of the EU Arbitration Convention stipulates that insofar as
these double tax conventions provide for a wider obligation as regards the elimination of double
taxation arising from profit adjustments, the convention does not prohibit the fulfillment of this
obligation. In other words, the convention in principle takes precedence over double tax
conventions between Member States, unless they provide a wider obligation. Pursuant to the
analysis in section 6.5 there are currently 12 double tax conventions that initially do provide for a
wider obligation.2258 Reference is made to that section for a further discussion.
16.3.3.5 Evaluation
In this section the interaction between the articles 7(2) and 7(3) of the EU Arbitration Convention
and domestic appeals procedures was discussed as regards the arbitration procedure.2259 Article
7(2) stipulates that the reference of a case to an advisory commission does not prevent Member
States from initiating or continuing pending (judicial) proceedings for administrative penalties that
relate to the same case that is under review by the advisory commission. This provision correctly
only refers to administrative penalties, as article 8(2) of the convention specifically deals with
criminal penalties for which the arbitration procedure can be blocked in its entirety. Article 7(2)
thereby holds the balance: the convention still applies in case of administrative penalties, and
initiated domestic (judicial/administrative) procedures for these penalties are not blocked by its
application. It is concluded that as the content of article 7(2) is sufficiently descriptive, the
provision adheres to the principle of clarity and simplicity. Further, as the provision does not
hinder the convention’s functioning it also adheres to the principle of effectiveness, efficiency,
legal justice, legal equality and legal certainty.
Pursuant to article 7(1) of the convention, the two-year deadline of the mutual agreement is to be
computed as from the date on which the final court of appeal gave its ruling on the case. In other
words, under the convention it is not possible that a case will to be referred to the arbitration
procedure while there are still domestic appeals pending. Hence there is no interaction between
domestically available dispute resolution mechanisms and the arbitration procedure under the
convention. But even if such interaction were to be possible, a case may still not be referred to the
arbitration procedure, as some Member States are not allowed to derogate from decisions of their
judicial bodies. These Member States cannot pursue the arbitration procedure if a judicial body
has already rendered a decision relating to the same case for which the convention’s procedures
are being applied. Article 7(3) of the convention facilitates these Member States by allowing them
not to refer a case to the arbitration procedure in such situation. As regards its content, the
following observations are made:

2258

This concerns the double tax conventions between: (1) Austria and Germany, (2) Belgium and Poland, (3) Belgium and the United
Kingdom, (4) Estonia and Luxembourg, (5) France and the United Kingdom, (6) Germany and France, (7) Germany and Luxembourg
(8), Germany and the Netherlands, (9) Germany and the United Kingdom, (10) the Netherlands and the United Kingdom, (11) Spain
and the United Kingdom and (12) Sweden and the United Kingdom.
2259
The interaction with double tax conventions between Member States has been extensively discussed section 16.3.1 and the
conclusions drawn in that section also apply to the mutual agreement procedure under the EU Arbitration Convention.
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•

•

•

Lodging of a domestic appeal: article 7(3) makes it clear that a case is not to be referred to the
arbitration procedure if the enterprise that submitted the request for the convention’s
application or any other associated enterprise has lodged an appeal in the case under review, if
one of the Member States is not allowed to derogate from decisions of its judicial bodies;
Expiry of time limits/withdrawal of an appeal: article 7(3) may not be invoked where one or
more of the associated enterprises concerned lets the time to lodge an appeal expire or
withdraws an already lodged appeal before the court has issued a verdict. The provision,
however, does not define the term ‘appeal’. The absence of a definition of this term may
trigger discussions among the Member States about when there is an appeal for purposes of
article 7(3); and
Content of a domestic appeal: the last sentence of article 7(3) stipulates that the provision does
not affect the lodged appeal if, and insofar as, it relates to other issues than for which the
convention is being applied. Although this is a valuable provision so as to avoid an
unnecessary/unjustified invocation of article 7(3), it may in practice be impossible to partially
withdraw pending appeals. Clarification by Member States is necessary, because if such
partial withdrawal is not allowed, this may have severe consequences for taxpayers desiring to
have their case referred to the arbitration procedure.

These observations lead to the conclusion that article 7(3) of the convention is not in all aspects
sufficiently descriptive. The provision therefore does not adhere to the principle of clarity and
simplicity. Further, as the term ‘appeal’ remains undefined, uncertainty is created, and connected
therewith there is a risk of a non-uniform application of the EU Arbitration Convention. The
provision therefore does not adhere the principles of legal justice, legal certainty and legal
equality. This is reinforced by the fact that there is a discrepancy between the 13 Member States
that deposited a declaration in the Annex to the convention entailing that they will apply article
7(3), and the 21 Member States that are actually not allowed to derogate from decisions of their
judicial bodies.2260 For transparency purposes it is concluded that these eight Member States
should have deposited a declaration on article 7(3) in the Annex to the EU Arbitration
Convention. In the current state of play, uncertainty is created as to which Member States are
actually not allowed to derogate from decisions of their judicial bodies. This does not adhere to
the principle of transparency. Further, as article 7(3) of the convention significantly decreases the
convention’s effective functioning, that provision also does not adhere to the principles of
effectiveness and efficiency.
16.3.4 Interaction during the implementation phase
16.3.4.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include a provision relating to the interaction with other
dispute settlement mechanisms once its procedures are finalized.
16.3.4.2 Work conducted by the EU JTPF
The EU JTPF did not particularly discuss this subject except in relation to the right for taxpayers
to accept the outcome of the mutual agreement procedure under the convention. This was
discussed in section 16.2.4.
16.3.4.3 Provision of the Code of Conduct
The second sentence of paragraph 7.7 of the Code of Conduct includes a provision relating to the
interaction with domestic appeals procedures during the implementation phase. This provision
stipulates that:
‘When at the time when an agreement is reached under the procedure of Article 6(2) of the
Arbitration Convention, domestic remedies are still pending, the implementation of this agreement
should be subject to its acceptance by the enterprise and the enterprise’s withdrawal from
2260
Member States that are not allowed to derogate, but did not deposit a declaration on article 7(3) are: Austria, Bulgaria, Cyprus,
Denmark, Estonia, Greece, Ireland, Romania and Spain. Further, the United Kingdom deposited such a declaration, but is actually
allowed to derogate.
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domestic remedies such as appeals concerning the issues settled in a mutual agreement
procedure under the Arbitration Convention’. [Emphasis added]

16.3.4.4 Analysis
In section 16.2.4 it was noted that the outcome of the application of the EU Arbitration
Convention is not binding on the taxpayer. Whether it concerns an agreement reached as the
outcome of the mutual agreement procedure or a final decision as a follow-up to the outcome of
the arbitration procedure is immaterial. In both situations the taxpayer is not a party to the
procedure, and as such is not bound by the procedure’s outcome. If an agreement is reached as the
outcome of the mutual agreement procedure under the convention, taxpayers can either reject or
accept it. In case of acceptance, the actual implementation of this agreement is subject, pursuant to
paragraph 7.7 of the Code of Conduct, to a taxpayer’s withdrawal of pending domestic appeals
procedures pertaining to the same issues for which an agreement is reached under the
convention.2261 It is submitted that this is sufficiently clear in paragraph 7.7 of the Code of
Conduct. However, it covers not just withdrawing pending appeals, but also refraining from
initiating such appeals, if still possible. This has not been properly reflected in paragraph 7.7.
The above analysis does not apply where the final decision is a follow-up to the outcome of the
arbitration procedure. If a case is referred to the arbitration procedure, any pending domestic
appeals procedure are already finalized, if initiated, or withdrawn if the possibility to initiate was
still open, as article 7(1) of the convention provides that the two-year deadline of the mutual
agreement procedure only commences if a pending court case has been finalized. Even if
competent authorities let the two-year deadline commence despite a pending appeal, most
Member States require that taxpayers withdraw this appeal the moment a case is to be referred to
the arbitration procedure, as they are not allowed to derogate from decisions of their judicial body.
The question is whether the depletion of domestic remedies prior to the arbitration prevents
recourse to a domestic appeals procedure once the final decision as a follow-up to the outcome of
the arbitration procedure is implemented. It is submitted that this is not the case. If taxpayers
accept this outcome, there is no need any more to lodge a domestic appeal. In case of nonacceptance, there is no solution to be implemented and thus also no decision against which an
appeal can be lodged. Although in theory taxpayers could lodge a domestic appeal against the
imposition of a profit adjustment, or non-granting of a corresponding adjustment, this is in
practice no longer possible as the taxpayer will have withdrawn any pending appeal or let the term
for lodging such appeal expire prior to the reference of case to the arbitration procedure. Hence
recourse to domestic appeals is no longer possible after the case has been dealt with in an
arbitration procedure under the EU Arbitration Convention.2262
16.3.4.5 Evaluation
In the previous sections it was concluded that once a case reaches the arbitration phase it is in
practice no longer possible that a domestic appeals procedure will still be pending. So in respect
of the implementation phase there is no interaction with these procedures left. There is, however,
interaction if the competent authorities involved reach an agreement during the mutual agreement
procedure. Pursuant to paragraph 7.7 of the Code of Conduct, such agreement, after being
accepted by the associated enterprises, can only be implemented if they withdraw any pending
domestic appeals for the issues for which an agreement is entered into. It is concluded that this
requirement is sufficiently clarified in the Code of Conduct. However, there is no full adherence
to the principle of clarity and simplicity, as it not only concerns withdrawing pending appeals, but
also refraining from initiating such appeals, if still possible.

2261
If taxpayers do not accept the terms of the agreement reached, they are at liberty to pursue available domestic remedies, if initiated
or initiate them if still open.
2262
See also Hinnekens 1996/3, p. 302-303.

Amsterdam, June 2016

528

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

16.4 Triangular cases
16.4.1 General considerations
When the EU Arbitration Convention was signed in 1990, its drafters generally aimed to eliminate
double taxation arising in bilateral situations: cases in which only two Member States are
involved.2263 This also constitutes the majority of cases dealt with under the convention. The
drafters thus followed the principle laid down in double tax conventions, which also are concluded
and applied on a bilateral basis. However, following the economic integration of the world
economy, and more integrated chains of production and services within MNEs, not all
transactions between associated enterprises relate exclusively to bilateral situations anymore.2264
For example, the process from production of goods up to the sale to consumers (e.g. initial
production, assemblage, storage, sales, etc.) may be performed in several jurisdictions and via
several legal entities. It is thus fair to state that nowadays in many MNEs more than two
associated enterprises are involved in a chain of transactions. This can be a triangular situation,
but may also concern quadrilateral or even pentagonal situations. This section analyses to what
extent the scope of application of the EU Arbitration Convention includes triangular cases.
Further, it is also analyzed how to apply the convention’s procedures to these triangular cases.
16.4.2 Inclusion of triangular case in the scope of application of the EU Arbitration
Convention
16.4.2.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not specify whether its scope of application also covers
triangular cases.
16.4.2.2 Work conducted by the EU JTPF
16.4.2.2.1 Discussions on the inclusion of triangular cases in the convention’s scope of
application
When discussing the topics for the 2007-2008 work program, business representatives within the
EU JTPF identified triangular cases as one of the main practical problems of the convention and
suggested including this subject in the forum’s work program.2265 After discussions, the EU JTPF
agreed to this suggestion and during its twentieth meeting discussed the topic in more detail.2266 In
general, the EU JTPF’s chair stressed that since the convention’s principal objective is to
eliminate double taxation, the terms and conditions of the provisions included in the convention
should be interpreted widely, and thus also include triangular cases. 2267 The forum agreed
herewith. Although article 4(1) of the convention does not make explicitly clear whether the
convention covers triangular cases, the EU JTPF considered that the wording of article 6(1) leads
to the conclusion that triangular cases are indeed included in the convention’s scope of
application.2268 The EU JTPF based this conclusion on the following arguments:
(i) The arm’s length principle goes beyond two transactions; and
(ii) The convention’s principal objective is to eliminate double taxation arising from transfer
pricing adjustment. This should not be interpreted narrowly, but instead to the broadest extent
possible: covering the whole chain of transactions.
2263

See also Farmer & Lyal 1994, p. 303-304.
The OECD also concluded that many states already faced problems in dealing with triangular cases and stated that due to growing
international economic cooperation – in particular within the EU – it is expected that triangular cases will occur more frequently.
Economic sectors where this problem especially may emerge are the banking and insurance sector, as this sector largely works with
branches. This subsequently may trigger discussions on allocation of income to such a branch if income is received from a third state.
See OECD Report on triangular cases, Paris, July 23, 1992, par. 4. See also OECD, Action 14: Making dispute resolution mechanisms
more effective – Final Report, Paris, October 5, 2015, par. 58, acknowledging that multi-jurisdictional tax disputes shall be increasing.
See further Bell 2010/16, p. 959 and Verlinden & Haupt 2015, p. 279.
2265
Doc. JTPF /008/BACK/2008/EN, p. 7. Tropin 2006/7, p. 211, reported that representatives from Member States also reported that
they faced problems in resolving cases in which more than two states are involved.
2266
Doc. JTPF/013/2007/EN. See also Future work for the EU JTPF (JTPF/007/BACK/2006/EN), March 31, 2006 and Additional
comments on the future work program (JTPF/030/REV2/BACK/2006/EN), November 28, 2006. See also Tropin 2006/7, p. 211. Not
all Member States were in favor of including this issue in the EU JTPF’s work program. For instance, the Netherlands argued that
triangular cases should be dealt with at the level of the OECD. See doc. JTPF/009/BACK/2007/EN.
2267
Doc. JTPF/023/REV1/2007/EN, January 31, 2008, par. 3. See also Cauwenbergh & Gaublomme 2010, p. 2.
2268
See Commission Staff Working Document doc. SEC (2009) 1169 final, par. 2.2.2.2. See also Commission Communication doc.
COM (2009) 472 final, par. 2.2.2.
2264
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Further to this initial conclusion, business representatives within the forum argued that if
triangular cases are dealt with under the convention, this should not lead to additional rules or
delays in arriving at the elimination of double taxation.2269 The EU JTPF also agreed, adding that a
quick elimination of double taxation should be the principal objective, also for triangular cases.2270
To this end the EU JTPF agreed on the following basic rules for dealing with triangular cases
under the convention:
(a) The convention should apply in full to triangular cases in which all associated enterprises
involved in the chain of transactions are resident within a Member State;
(b) For each transaction in the chain a bilateral mutual agreement procedure should be initiated if
one (or more) associated enterprise(s) is (are) not resident of a Member State: and
(c) The taxpayer holds a vital position in the discussions, since he possesses all relevant
information relating to the chain of transaction.

16.4.2.2.2 Discussions on the practical application of the convention to triangular cases
Following the agreement within the EU JTPF that triangular cases are included in the scope of
application of the EU Arbitration Convention, the forum established a sub-group to discuss in
more detail how the convention should be applied in practice to these triangular cases. This subgroup issued a report in August 2008, which included specific recommendations for dealing with
triangular cases under the convention in practice.2271 This report defines a triangular case as:
‘A case where two states in a mutual agreement procedure cannot fully resolve any double taxation
arising in a transfer pricing case when applying the arm’s length principle because an associated
enterprise – as defined in the Arbitration Convention – situated in a third state and identified by
both EU competent authorities (…) had a significant influence in contributing to a non arm’s
length result in a chain of relevant transactions or commercial/financial relations (…)’.2272

Following this definition, the report discussed how and to what extent the convention should be
applied to triangular cases. The EU JTPF fully endorsed this report and its recommendations were
subsequently incorporated in the Code of Conduct, which is further discussed in section 16.4.2.3
below. The forum made the following distinction between EU triangular cases and non-EU
triangular cases:2273
a) EU triangular case: cases where all associated enterprises concerned are situated within the
EU; and
b) Non-EU triangular case: cases where the associated company, identified as being the source of
the non-arm’s length result in a chain of relevant transactions or commercial/financial
relations, is situated outside the EU.

The EU JTPF concluded that the EU Arbitration Convention fully applies to EU triangular cases.
For non-EU triangular cases, the convention’s application is not that apparent. For this reason, the
EU JTPF decided to have the sub-group examine the convention’s application to these cases in
more detail.2274 As this examination closely relates to the convention’s procedural functioning,
the effort of the subgroup is discussed in section 16.4.3.2.3 below.
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Doc. JTPF /008/BACK/2008/EN, p. 20.
Doc. JTPF/023/2007/REV1/EN, par. 3. See also Summary record of the twenty-third meeting of the EU Joint Transfer Pricing
Forum (JTPF/001/REV1/2009/EN), January 14, 2009, par. 2.2.2 and Summary record of the twenty-fourth meeting of the EU Joint
Transfer Pricing Forum (JTPF/005/REV2/2009/EN), April 2009, paras. 2-3.
2271
This subgroup consisted of representatives of the business community and Member States’ representatives. During its 23rd meeting,
the EU JTPF supported the conclusions and recommendations included in the report of the subgroup. See Commission Staff Working
Document doc. SEC (2009) 1169 final, par. 2.2.2. See for a discussion Di Cesare 2010, p. 277.
2272
Ibid par. 2.2.2.1.
2273
Ibid. See also Commission Communication doc. COM (2011) 16 final, Annex II, par. 7. See for a discussion Damsma 2010, p. 37
and Stappen Van, D., 2010 saw the EU JTPF continue working in a variety of areas, Tax Planning International Transfer Pricing
2011/01, p. 11.
2274
Ibid par. 2.2.2.1.
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As part of the EU JTPF’s task to monitor effectively the functioning of the EU Arbitration
Convention, it was suggested in 2012 to further discuss certain practical questions relating to the
convention’s application to EU and non-EU triangular cases.2275 Although the general reaction
within the forum was that it was too early to re-discuss the application of the convention to
triangular cases, forum members agreed that there were several uncertainties about how to apply
the convention to these cases in practice, for example how and when Member States should reach
agreement on whether a case can be considered a triangular case for purposes of the
convention.2276 Further, one Member State’s representative argued that the Code of Conduct is
silent on how to proceed if Member States disagree on whether a case is actually a triangular
case. 2277 During its thirty-sixth meeting the EU JTPF, however, agreed that the subject of
triangular cases was not so important that it should be re-discussed during the 2011-2015 working
period. Such discussion could take place at a later stage, also because the OECD is currently also
working on this issue. The EU JTPF therefore agreed to postpone this discussion until the OECD
has published its findings relating hereto.2278
16.4.2.3 Provision of the Code of Conduct
Paragraph 3(a) of the Code of Conduct includes a definition of the term ‘triangular case’ and
reads as follows:
‘For the purpose of this Code of Conduct, a EU triangular case is a case where, in the first stage of
the Arbitration Convention procedure, two EU competent authorities cannot fully resolve any
double taxation arising in a transfer pricing case when applying the arm's length principle because
an associated enterprise situated in (an)other Member State(s) and identified by both EU
competent authorities (evidence based on a comparability analysis including a functional analysis
and other related factual elements) had a significant influence in contributing to a non-arm's length
result in a chain of relevant transactions or commercial/financial relations and is recognized as
such by the taxpayer suffering the double taxation and having requested the application of the
provisions of the Arbitration Convention’.2279

Note that this definition is similar to the EU JTPF’s definition of a triangular case discussed in
section 16.2.2.2 with the addition that it now explicitly mentions a third associated enterprise
situated in another Member State. Based on this definition, paragraph 3(b) of the Code of Conduct
defines to which triangular cases the EU Arbitration Convention applies. This concerns:
‘The scope of the Arbitration Convention includes all EU transactions involved in triangular cases
among Member States’.

16.4.2.4 Analysis
16.4.2.4.1 Possible situations of triangular cases
Triangular cases can amongst others occur in the following situations:
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Doc. JTPF/018/2012/EN, p. 15.
Doc. JTPF/020/2012/EN, p. 4.
2277
Ibid and p. 9. See also doc. JTPF/002/2013/EN, par. 1.5.
2278
See doc. JTPF/020/2012/EN, p. 5, doc. JTPF/011/REV1/2013/EN, par. 4 and doc. JTPF/005/2013/EN, p. 4. In its final report on
action item 14 of the BEPS project, the OECD express the intention to make amendments to the Commentary on article 25 with the
next update of the OECD Model Convention in order to address the issue of multilateral mutual agreement procedures. See OECD,
Action 14: Making dispute resolution mechanisms more effective – Final Report, Paris, October 5, 2015, par. 59.
2279
The definition of a triangular case in paragraph 3(a) of the Code of Conduct deviates from the text initially proposed by the EU
JTPF. These differences are (different text marked underlined): ‘for the purpose of this Code, a EU triangular case is a case where the
two contracting Member States to a Mutual Agreement Procedure, presented under their Double Tax Treaties, cannot fully resolve any
double taxation arising in a transfer pricing case when applying the arm’s length principle because an associated enterprise situated
in another Member State(s) and identified by both EU Competent Authorities (evidence based on the comparability analysis including
a functional analysis and other factual elements) had a significant influence in contributing to a non arm’s length result in a chain of
relevant transactions or commercial/financial relations and recognized as such by the taxpayer suffering the double taxation and
requesting the Mutual Agreement Procedure’. See Commission Staff Working Document doc. SEC (2009) 1169 final, Annex X. It is
submitted that as compared to this definition, paragraph 3(a) of the Code of Conduct make a more clear reference to the EU Arbitration
Convention. From a material perspective both provisions are similar.
2276
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a) An enterprise conducts its business activities through a permanent establishment in another
state, whereby this permanent establishment receives income from a third party in a third
state;2280
b) An entity is interposed in a group structure, whereby one state regards this entity as
transparent and the other involved state as non-transparent (hybrid entities). Flows of funds
through this entity (e.g. interest payments on loans or dividend distributions) may be subject to
multiple taxation, because one state taxes these funds at the level of the entity, whereas other
states tax these funds at the level of the owners of this entity; and
c) A MNE established a chain of transactions in which multiple associated enterprises, all
resident in different states, enter into transactions with each other.

The EU Arbitration Convention solely relates to this third situation, of which an example is
discussed below.2281
A Ltd. (United Kingdom) is the parent company of B BV (the Netherlands) and C GmbH (Germany).
A Ltd. is the manufacturer of spare parts for the automotive industry. It sells its products to customers
in Germany, via C GmbH. The products are assembled by B BV in the Netherlands.
A Ltd.
Transfer
price 100
B BV

C GmbH

Market price 111

Transfer
price 121

A Ltd. transfers a product to B BV for a price of 100. A Ltd.’s manufacturing price per product is 70,
by which it makes a profit of 30. B BV is remunerated for its assembling function with a cost-plus 5%,
which can be considered as arm’s length pursuant to the functions performed (e.g. low costs, low risk).
The product is transferred to C GmbH for 121 (20 costs of B BV + 5% remuneration). C GmbH sells
the product to its customers for the market price, which is 111 per product. C GmbH makes 2 costs per
product, by which it makes a loss of 12 per product (111-121-2).

In the given example, Germany considers the loss on the transaction at the level of C GmbH as
not being at arm’s length and for that reason it will most probably impose a profit adjustment in
order to bring C GmbH’s profit in line with the profit it would be expected to make had it dealt
with independent parties. If, for example, a normal profit margin for the product would amount to
5, C GmbH’s cost price per product (taking into account its own costs) would have to be reduced
to 104.2282 The sole adjustment of profits of C GmbH (amounting to 15) would, however, lead to
double taxation for the chain of transactions as a whole.2283 This example shows the core problem
of triangular cases in respect of transfer pricing. The pricing used by B BV is to be considered at
arm’s length keeping in mind the function performed and the risks run. Since the remuneration of
B BV is at arm’s length, the non-arm’s length character of the chain of transaction occurs at the
level of A Ltd. However, in the given example the transaction between A Ltd. and B BV is not
2280
See for a discussion of this situation OECD’s Report on triangular cases, Paris, July 23, 1992, para. 2 and 7-59. See also paragraphs
58-61 of the Commentary to article 1 of the UN Model Convention. See for a discussion in literature inter alia Schuch, J., The methods
for elimination of double taxation in: Lang, M. et al, New developments in international tax law, Kluwer Law International 1998, p. 36;
Avery Jones, J.F. & Bobbett, C., Triangular treaty problems: a summary of the discussion in Seminar E at the IFA congress in London,
Bulletin for International Taxation January 1999, p. 16-17 and 19; Jimeneze, Pratsen & Carrero 2001, p. 242; and Kemmeren,
E.C.C.M. & Peeters, H.P., Avoidance of double taxation and its interacting with European triangular arrangements, EC Tax Review
2010/1, p. 5.
2281
The example presented is not very complex. However, large multinationals with large chains of transactions may have more
complex triangular cases, which makes the issue to deal with even more complicated (the so-called quadrilateral or pentagonal cases).
2282
That is 111 -/- 5 margin -/- 2 costs of C GmbH. The sale price cannot be changed due to the fact that this is the market price.
2283
A Ltd. is taxed to a profit of 30, B BV to a profit of 1 and C GmbH to a profit of 5 (111 -/- 104 -/- 2 costs). In total a profit of 36.
However, the net profit for the whole chain of transactions is 19 (111 -/- 70 (costs of A Ltd.) -/- 20 (costs of B BV) -/- 2 (costs of C
GmbH)). A net-profit of 17 is therefore subject to double taxation.
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under review. If Germany and the Netherlands were to enter into a (bilateral) mutual agreement
procedure (possibly under the EU Arbitration Convention), double taxation could not fully be
eliminated, because the outcome of such procedure would (normally) be that the remuneration of
B BV is at arm’s length. The Netherlands may be willing to reduce the price charged to C GmbH,
so as to provide a corresponding adjustment to Germany’s profit adjustment. To avoid a loss
situation in the Netherlands, it should then also make a downward adjustment to the purchase
price of B BV.2284 This, however, would still not fully resolve the double taxation, since the taxed
profit for the whole chain of transaction is still higher than the actual profit realized by the
group.2285 Double taxation can in this situation only fully be eliminated if the Netherlands enters
into a mutual agreement procedure with the United Kingdom, whereby the outcome of the
procedure is that the United Kingdom makes a corresponding downward adjustment, on the basis
of the mutual agreement between the Netherlands and Germany.2286
16.4.2.4.2 Application of the EU Arbitration Convention to triangular cases
From a survey by the Commission on double taxation it can be deduced that taxpayers regard the
non-coverage of triangular cases under double tax conventions as the remaining obstacle to
resolve cases of double taxation.2287 It is submitted that triangular cases are difficult to solve under
bilateral double tax conventions, as the third state is not directly involved in the procedure. Under
the EU Arbitration Convention, being a multilateral convention, triangular cases should in essence
be easier to resolve. However, prior to the adoption of the Code of Conduct in 2006, it was
unclear whether the convention also applied to triangular cases, and if so, to what extent. Up to
that date only Belgium took the view in its unilateral policy that the convention also applies to
triangular cases insofar as all associated enterprises are resident within Member States. 2288
Because of the uncertainty created, several authors called on Member States to apply the EU
Arbitration Convention in a multilateral manner. In their view this would more effectively
eliminate double taxation for the whole chain of transactions, as opposed to pursuing separate
bilateral procedures.2289 Whether de jure the EU Arbitration Convention applies to triangular cases
should be clarified by the convention’s provisions. Article 1(1) of the convention defines its
formal scope of application as:
‘This Convention shall apply where (…) profits which are included in the profits of an enterprise of
a Contracting State are also included or are also likely to be included in the profits of an enterprise
of another Contracting State (…)’.

The text of paragraph 1 only uses the terms ‘enterprise of a Contracting State’ and ‘enterprise of
another Contracting State’. As both terms are used in a singular form, the initial conclusion is that
the convention only applies to bilateral cases: cases in which two associated enterprises are
involved.2290 This is reinforced by article 4(1), which also refers to two enterprises, and not to
multiple enterprises. It is submitted that such an outcome, however, runs the risk that double
taxation would not be fully eliminated. As for each chain in the triangular case a separate bilateral
procedure should be initiated, there may be different outcomes for the different procedures, or an
outcome in which procedures would not be finalized at all, because the parallel bilateral
procedures could not on their own resolve the double taxation occurred. In other words, the nonapplication of the EU Arbitration Convention to triangular cases would have a negative effect on
2284
If the Netherlands would do so, it would de facto deprive itself of tax revenue (e.g. lower cost basis). It may therefore in this
example be likely that the Netherlands would be reluctant to provide a corresponding (downward) adjustment.
2285
In this situation C GmbH would make a profit margin of 5 (111 -/- 104 -/- 2 costs). The profit margin made by B BV would still be
a cost-plus 5%. As its sale price is 104, its purchase price should amount to 83 to realize a 5% margin (104 -/- 20 costs -/- 5 profit). In
that situation double taxation would still be in existence, due to the fact that A Ltd. is still taxed to a taxable profit of 30, whereas it
should be reduced to 13 so as to fully eliminate double taxation.
2286
See also doc. JTPF /008/BACK/2008/EN, p. 10 and Van Herksen 2008, p. 336.
2287
Summary report of the responses received on Commission’s consultation on double taxation conventions and the Internal Market;
factual examples of double taxation, Brussels, January 2011, summary analysis.
2288
Belgium’s Arbitration Circular (AFZ-INTERN-IB.98-0170) of July 7, 2000, par. II-B. See also Van Honsté 2000, p. 3.
2289
Inter alia Schelpe 1995/2, p. 77; Hinnekens 1996/3, p. 280-281 and 1996/10, p. 357 and Cauwenberg & Van Honsté 2001, p. 140.
2290
See for a similar (initial) conclusion also Schelpe 1995, p. 77; Hinnekens 1996/3, p. 280-281 and 1996/10, p. 357; Van Herksen
2008, p. 338 and Cauwenbergh & Gaublomme 2010, p. 2.
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its functioning and on its usage to resolve cases of double taxation. Business representatives
within the EU JTPF expressed similar views, and argued that the exclusion of triangular cases
could well end up meaning that access to the convention would become a rarity, and its effect
would for practical purposes be nullified.2291 Van Herksen arrived at a similar conclusion and
added that transactions between two associated enterprises may nearly always be deemed to be
influenced by third associated enterprises. If the EU Arbitration Convention would not apply to
these triangular cases, access to the convention would become minimal and its practical function
would be nullified.2292
The question can, however, be posed whether the above analysis is correct. It is submitted that in
respect of triangular cases the text of the convention is somewhat ambiguous, as the term
‘enterprise of another Member State’ could also be interpreted as more than one enterprise. This
can also be read in the text of article 6(1) EU Arbitration Convention, which stipulates that:
‘The enterprise shall at the same time notify the competent authority if other Contracting States
may be concerned in the case. The competent authority shall then without delay notify the
competent authorities of those other Contracting States’. [Emphasis added]

By referring to Member States in plural form, and especially because the principal objective of the
convention is to eliminate double taxation arising from transfer pricing profit adjustments, it is
submitted that the convention also applies to triangular cases.2293 The EU JTPF thus correctly
arrived at the conclusion that the provisions of the convention are to be interpreted as meaning
that the convention also covers triangular cases.
16.4.2.4.3 Guidance in the Code of Conduct
The Code of Conduct includes in paragraph 3 and 7.5 guidance on whether the convention applies
to triangular cases, and how to apply its procedures to these cases. This section only focuses on
the first aspect. The practical application to triangular cases is separately discussed in section
16.4.3. Initially, the EU JTPF identified a triangular case as:
‘A triangular case is a case where two states in a mutual agreement procedure cannot fully resolve
any double taxation arising in a transfer pricing case when applying the arm’s length principle
because an associated enterprise – as defined in the Arbitration Convention – situated in a third
state and identified by both EU competent authorities (…) had a significant influence in
contributing to a non arm’s length result in a chain of relevant transactions or commercial /
financial relations (…)’.2294

This definition was eventually amended in the Code of Conduct to better reflect the relationship
with the convention, and especially to make it explicitly clear that the convention applies only to
triangular cases in which associated enterprises resident in Member States are involved in the
chain of transactions under review (EU triangular cases).2295 The definition now included in
paragraph 3(a) of the Code of Conduct is sufficiently descriptive as to when a case is considered a
triangular case for purposes of the convention. Further, paragraph 3(b) is also considered
sufficiently descriptive that only EU triangular cases are included. Nevertheless, it can be
questioned whether the view that the EU Arbitration Convention does not apply to non-EU
2291

Doc. JTPF /008/BACK/2008/EN, p. 7 and 19-20. See also Joseph 2003, p. 44.
Van Herksen 2008, p. 332.
2293
See also Farmer & Lyal, p. 303-304 (implicitly); Hinnekens 1996/3, p. 280-281 and 1996/10, p. 357; Editorial Transfer Pricing
Report 2003/21, p. 931-936; Terr, Kelly & Marcusse 2012, p. 485; and Damsma 2010, p. 36-37. Also Züger 1998, p. 158.
2294
Commission Staff Working Document doc. SEC (2009) 1169 final, par. 2.2.2.1.
2295
Cases under the EU Arbitration Convention may also concern quadrilateral or pentagonal cases. The question arises whether the
convention by virtue of paragraph 3(a) Code of Conduct also covers these types of cases. See the remark by a Member States’
representative, who mentioned that it is unclear how to proceed if it concerns cases in which more than three Member States are
involved. Doc. JTPF/001/REV1/2009/EN, par. 2.2.2. It is submitted that if the definition of a (EU) triangular case is examined, also
cases involving more than three Member States are covered, as paragraph 1.1(a) uses the phrase ‘Member States’ in plural form.
See the remark by a Member States’ representative, who mentioned that it is unclear how to proceed if it concerns cases in which more
than three Member States are involved. Doc. JTPF/001/REV1/2009/EN, par. 2.2.2.
2292
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triangular cases is justified. With MNEs operating on a worldwide basis, it appears unrealistic to
consider that only EU triangular cases exist.2296 In fact, in many cases the origin of triangular
cases (or the last chain on the triangular transactions) will be outside EU territory. Consequently,
large portions of double taxation cases relating to triangular cases do not solely concern EU
triangular cases. Thus excluding non-EU triangular cases from the convention’s scope of
application would still leave double taxation in existence, despite the provision included in
paragraph 3 of the Code of Conduct. Nevertheless, if the scope of application of the convention
were to include non-EU triangular cases as well, the convention’s scope of application would
factually be extended to non-EU residents. In that situation there is a risk that an advisory
commission could deliver an opinion (that eventually may become binding on the involved states)
allocating the profit under review to the associated enterprise that is resident within the third nonMember State. Obviously, from a political and budgetary perspective, this option is not favorable
for the Member States and therefore it is logical that the Code of Conduct only refers to EU
triangular cases. More importantly, also from a legal perspective, there is no ground to extend the
EU Arbitration Convention to non-EU triangular cases. If article 1(1) of the convention is
analyzed, it becomes apparent that the convention only applies to cases in which the associated
enterprises are resident of a Member State (for discussions see section 9.4.4). By this very
requirement it is already apparent that non-EU triangular cases, for that part of the transaction in
which an associated enterprise resident in a non-Member State is involved, are excluded from the
scope of application of the convention.2297 This is logical, because the convention only applies to
those taxpayers that are resident in the states that are signatory states to it. But the EU Arbitration
Convention applies fully to the transaction of a non-EU triangular case in which only associated
enterprises resident in Member States are involved. 2298 So from a legal perspective the EU
Arbitration Convention and the Code of Conduct correctly exclude non-EU triangular cases from
the convention’s scope of application.
As seen above, the non-application of the EU Arbitration Convention to non-EU triangular cases
does not, however, lead to a satisfactory outcome, since there is no elimination of double taxation
pursuant to the convention, although at least some EU associated enterprises are involved in the
case. The EU JTPF arrived at a similar conclusion, and for that reason made several
recommendations to deal practically with non-EU triangular cases under the convention. This is
further discussed in section 16.4.3.2.3 below.
16.4.2.5 Evaluation
This section discussed the application of the EU Arbitration Convention to triangular cases; cases
in which more than two associated enterprises are involved in a chain of transactions. Although
the majority of cases dealt with under the convention are of a bilateral nature, triangular cases are
increasing due to the integration of the world economy and to the creation of chains of
transactions within MNE’s. This discussion considered whether the convention’s scope of
application includes triangular cases and if so to what extent. Because article 6(1) of the EU
Arbitration Convention refers to Member States in plural form, the convention’s scope of
application also includes triangular cases, which also follows from the convention’s principal
objective. The subsequent question is to what extent the convention applies to triangular cases.
Paragraph 3(b) of the Code of Conduct stipulates that the convention only applies to so-called EU
triangular cases: cases in which all associated enterprises in the chain of transactions are resident
in Member States. This is correct, as article 1(1) of the EU Arbitration Convention explicitly
requires that it concern dealings between associated enterprises that are resident of a Member
State, so extending the convention’s scope of application to non-EU situations requires an
accession of the involved non-Member State to this convention.
2296

See also Van Herksen 2008, p. 336.
See also Helminen 2012, par. 5.4.2.3.
2298
See also Van Herksen & Fraser, who stressed that it is from a legal perspective and from a treaty perspective questionable whether
the EU Arbitration Convention’s application can be excluded for the EU part of a non-EU triangular case. See Herksen Van, M. &
Fraser, D., Comparative analysis – arbitration procedures for handling tax controversy, International Transfer Pricing Journal
May/June 2009, p. 146.
2297
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Article 6(1) of the convention in conjunction with paragraph 3(a) of the Code of Conduct
sufficiently clarifies that triangular cases are included in the convention’s scope of application and
therefore adheres to the principle of clarity and simplicity. These provisions also adhere to the
principle of legal certainty, as taxpayers now have sufficiently certainty whether and to what
extent triangular cases are covered by the convention’s scope of application. Moreover, materially
similar cases, whereby only the chain of transactions is different, can be treated equally, which
also adheres to the principle of legal equality. The exclusion of non-EU triangular cases does not
conflict with the principal of legal equality. Although similar cases are under the convention not
treated equally (the sole difference is that a non-EU enterprise is involved in the chain of
transactions), within the legal boundaries of the convention all cases are treated equally.2299 The
comparison is thus not whether non-EU and EU triangular cases are treated equally, but whether
similar EU triangular cases are treated equally. This can be affirmatively answered, and for that
reason there is no conflict with the principle of legal equality. Nevertheless, the non-application to
non-EU triangular cases does not lead to a satisfactory outcome, as EU associated enterprises are
involved in a part of the chain of transactions, and there is an actual case of double taxation. It is
submitted that the EU part of the non-EU triangular case should therefore be fully dealt with under
the convention. The suggestions made by the EU JTPF in this respect do not provide a solution
either, as they only concern non-prescriptive recommendations to deal practically with non-EU
triangular cases under the convention. Conclusively, the uncertainty created does not adhere to the
principle of legal certainty and the recommendations made are, from a practical perspective, not
sufficiently descriptive in that they do not adhere to the principle of clarity and simplicity.
16.4.3 Procedural application
16.4.3.1 Provision of the EU Arbitration Convention
The EU Arbitration Convention does not include procedural rules as regards the application of the
convention to triangular cases in practice.
16.4.3.2 Work conducted by the EU JTPF
16.4.3.2.1 General considerations
As seen in section 16.4.2, the EU JTPF arrived at the conclusion that triangular cases should be
dealt with under the EU Arbitration Convention, and also discussed the practical application of the
convention to triangular cases.2300 These discussions led to the development of a set of rules to be
applied during the mutual agreement procedure and the arbitration procedure.2301 This set of rules
is included in paragraph 7.5 of the Code of Conduct and is discussed in section 16.4.3.3 below. In
developing these procedural rules, the EU JTPF made a distinction between cases in which all
parties involved in the transaction are resident in Member States (EU triangular cases), and cases
in which not all parties involved are so (non-EU triangular cases).2302 The rules included in the
Code of Conduct apply only to EU triangular cases. For non-EU triangular cases, the EU JTPF
established a sub-group, which issued a separate report in which it presented approaches to deal
with this type of case. Procedural rules regarding non-EU triangular cases should be agreed by
Member State on a case-by-case basis.2303 As part of its monitoring function, the EU JTPF reexamined in the period 2011-2015 whether there was a need for further work on the application of
the convention to triangular cases. The forum’s secretariat noted that the OECD is also working
on multilateral approaches to mutual agreement procedures, on the basis of the (preliminary) work
performed by the EU JTPF.2304 The forum mentioned that its work in this field constitutes the
basis for dealing with triangular cases, either between Member States or between Member States
2299
Article 1(1) EU Arbitration Convention explicitly requires that it concern dealings between associated enterprises that are both
resident of a Member State.
2300
See inter alia doc. JTPF/008/BACK/2008/EN and doc. JTPF/019/BACK/2007/EN, par. 3.
2301
See also Commission Staff Working Document doc. SEC (2009) 1169 final, para. 31-39.
2302
In case a non-EU residential enterprise conducts business activities through a branch in a Member State, this enterprise is not to be
considered a resident of a Member State for purposes of the EU Arbitration Convention. As discussed in section 9.6, Member States
wished to avoid that via branches the EU Arbitration Convention also would cover cases in which non-EU residential enterprises are
involved.
2303
See also Tropin 2008/1, p. 18.
2304
Doc. JTPF/018/2012/EN, p. 16; doc. JTPF/011/2013/EN, par. 19; and doc. JTPF/011/REV2/2013/EN, par. 42.
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and non-Member States. Further, the EU JTPF decided not to deal further with this issue, but
instead decided that it might study this issue further in the future.2305
16.4.3.2.2 EU triangular cases
The discussions within the EU JTPF as regards EU triangular cases focused on the process of
identifying a triangular case, the application of the two-year deadline, taxpayers’ rights and
involvement during the procedure, and the rules to be applied when conducting the mutual
agreement procedure and the arbitration procedure. Specifically as regards the identification of a
triangular case and taxpayers’ rights and involvement in such a case, the EU JTPF took the view
that the taxpayer should provide a comprehensive analysis of all relevant facts and circumstances
to the involved competent authorities. Additionally, the taxpayer should present arguments based
on factual evidence to support its position that the case indeed is a triangular case.2306 In this
respect, the EU JTPF agreed on a provision as regards the identification of a triangular case,
which is now included in paragraph 7.5(d) of the Code of Conduct and is discussed in section
16.4.3.3 below. Further, in relation to the application of the two-year deadline, Member States’
representatives considered this deadline too short for triangular cases, as it already can be time
consuming to include the third competent authority involved in the discussions. 2307 Those
representatives therefore suggested that for triangular cases an extension of the two-year deadline
could be agreed on. 2308 The EU JTPF followed-up this suggestion and agreed on a
recommendation on the possible extension of the two-year deadline for EU triangular cases. This
recommendation is now reflected in paragraph 7.1(f) of the Code of Conduct and is also discussed
in section 16.4.3.3 below.
The EU JTPF discussed how to apply the procedures of the convention to EU triangular cases in
practice, and distinguished the following three approaches:2309
a) Multilateral approach: all competent authorities involved will immediately and fully
participate in a single mutual agreement procedure;
b) Bilateral approach: two competent authorities initiate a (bilateral) mutual agreement
procedure, in which the third competent authority involved participates as an observer to the
discussions; or
c) Bilateral approach plus: the competent authorities involved initiate multiple bilateral
procedures running parallel to each other, and each procedure deals with the specific part of
the chain of transactions. The third competent authority in the chain of transactions is invited
as an observer to the other mutual agreement procedures.

The EU JTPF, after discussions, adopted procedural rules to be applied when pursuing one of
these three approaches. These procedural rules are reflected in paragraph 7.5 of the Code of
Conduct and are discussed in section 16.4.3.3 below. The EU JTPF did not discuss the application
of the arbitration procedure to EU triangular cases in detail, but only as regards the composition of
the advisory commission in a EU triangular case, and subsequently the process of adopting a
majority opinion. The agreed provisions are included in paragraph 7.2(c) of the Code of Conduct
and are also discussed in section 16.4.3.3 below.
16.4.3.2.3 Non-EU triangular cases
During 2009 and 2010 EU JTPF’s subgroup on triangular cases discussed the application of the
EU Arbitration Convention to non-EU triangular cases.2310 This subgroup issued its report in
2305
See inter alia doc. JTPF/003/2014/EN, par. 4.13; doc. JTPF/004/2014/EN, par. 16; doc. JTPF/009/2014EN, par. 4.2.7; doc.
JTPF/002/2015/EN, par. 2.8; and doc. JTPF/004/2015/EN, par. 2.2.7.
2306
Commission Staff Working Document doc. SEC (2009) 1169 final, para. 45-48 and Annex II to Commission Communication doc.
COM (2011) 16 final, par. 23.
2307
Annex II to Commission Communication doc. COM (2011) 16 final, par. 26. See also Hann 2009, p. 695-696.
2308
Commission Staff Working Document doc. SEC (2009) 1169 final, par. 33.
2309
Ibid para. 31-32 and 35-39. These approaches appeared to be derived from suggestions made by Van Herksen. 2008, p. 345.
2310
The sub-group met four times during 2008-2009. In March 2009 the EU JTPF discussed the report of the subgroup. See
Commission Communication doc. COM (2011) 16 final, Annex II, paras. 1-4. Hann reported that this subgroup was established
because business representatives and Member States’ representatives held conflicting views on whether the convention also covered
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2009, which included non-prescriptive suggestions to deal with non-EU triangular cases under the
EU Arbitration Convention. 2311 Insofar relevant for the EU Arbitration Convention, these
recommendations entail:
a) Extending the convention to non-EU triangular cases on the basis of a mutual agreement by
the involved states on a case-by-case basis;
b) Dealing with the non-triangular case under article 25(3) of the applicable bilateral double tax
conventions (an interpretative mutual agreement), thereby taking a multilateral approach; or
c) A multilateral APA approach, whereby the APA is rolled-back to the previous years in which
double taxation occurred.

In addition to these recommendations, the subgroup on triangular cases also recommended that the
EU Arbitration Convention should cover the EU part of a non-EU triangular case, even if a nonEU associated enterprise is involved in the chain of transaction (which may be the cause of the
non-arm’s length pricing of the transaction(s)).2312 Further, the subgroup emphasized that if the
case concerned a non-EU triangular case, the associated enterprises resident in Member States
should – as far as possible – enjoy the same treatment under the convention as compared to EU
triangular cases.2313 Business representatives endorsed this report and also stressed that the EU
part of a non-EU triangular case should be dealt with under the convention. After finalization of
the procedures under the convention, the non-EU part of the case should then be dealt with under
the applicable double tax convention with the third non-Member State.2314 The EU JTPF finally
did not go that far. During its 28th meeting, it adopted a report inter alia relating to the application
of the EU Arbitration Convention to non-EU triangular cases. This report substantially deviated
from the report of the subgroup and only provided for some non-binding recommendations.2315
These recommendations are:
‘In an identified non-EU triangular case the participation of non-EU competent authorities is
crucial to eliminate double taxation. The EU competent authorities should agree how to discuss
the case and who is best placed to make initial contact with the appropriate non-EU Competent
Authority, in order to instigate a procedure to implement efficiently the MAP process.
Where appropriate, to give enough time to the CAs involved to reach an adequate and acceptable
solution invoking paragraph 4 of Article 7 may be considered, i.e., by mutual agreement, and
with the agreement of the associated enterprises concerned, the two-year time limits of paragraph
1 of Article 7 may be extended. If this option/solution is pursued, it is strongly recommended that
parties agree on the term of the extension of the two-year term in advance as well, and do not agree
to an open- ended extension. That way, the taxpayer’s rights would be safeguarded and the tax
authorities would be able to pursue an equitable resolution although taking more time than usual
under Article 7 of the AC’. [Emphasis added]

Following EU JTPF’s adoption of the report on non-EU triangular cases, the Commission issued a
communication on January 25, 2011 in which it concluded that the report provided for: (i)
pragmatic suggestions to deal with non-EU triangular cases under the EU Arbitration Convention
and (ii) a sound fundament for future debates on this issue.2316 To that end, the Commission fully
supported the EU JTPF’s conclusions as well as its recommendations to deal with non-EU
triangular cases in practice. Subsequent to its conclusions, the Commission invited the Council to
endorse the report of the EU JTPF, and also invited the Member States to implement the
recommendations in their domestic tax legislation or administrative practices.2317 On May 17,
non-EU triangular cases. Business representatives were concerned that Member States would be reluctant to deal with the EU part of a
non-EU triangular case under the convention. See Hann 2009, p. 694.
2311
Report on non-EU triangular cases (JTPF/007/REV3/2009/EN), June 2010, par. 1. See for a discussion Stappen Van, D., The EU
JTPF’s mandate was renewed and it issued a report on small and medium sized enterprises, Transfer Pricing International Journal
2012/1, p. 9.
2312
Ibid.
2313
Ibid par. 2 and doc. JTPF/007/REV2/2009/EN, par. 1 and doc. JTPF/007/REV3/2009/EN, par. 1
2314
Ibid.
2315
Doc. JTPF/017/2010/EN, par. 3.
2316
Commission Communication doc. COM (2011) 16 final, Annex II, par. 2.2.
2317
Ibid par. 3.
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2011 the Council welcomed the communication and EU JTPF’s report on non-EU triangular
cases.2318 So far as is publically known, however, the Member States did not follow-up the
invitation of the Commission to implement the suggested approaches in Member States’ domestic
tax legislation or administrative practices.2319
16.4.3.3 Provision of the Code of Conduct
As regards the application of the two-year deadline for the mutual agreement procedure,
paragraph 7.1(f) Code of Conduct stipulates that:
‘Taking into account the provisions of this Code of Conduct, a mutual agreement should be reached
within two years of the date on which the case was first submitted to one of the competent
authorities in accordance with point 5(b) of this Code of Conduct. However, it is recognized that in
some situations (e.g. imminent resolution of the case or particularly complex transactions, or
triangular cases), it may be appropriate to apply Article 7(4) of the Arbitration Convention
(providing for time limits to be extended) to agree a short extension’. [Emphasis added]

Paragraph 7.5 of the Code of Conduct includes rules how to proceed during the mutual agreement
procedure in case of triangular cases. This paragraph reads:
‘(a) As soon as the competent authorities of the Member States have agreed that the case under
discussion is to be considered a EU triangular case, they should immediately invite the other EU
competent authority(ies) to take part in the proceedings and discussions as (an) observer(s) or as
(an) active stakeholder(s) and decide together which is their favored approach. Accordingly, all
information should be shared with the other EU competent authority(ies) through for example
exchanges of information. The other competent authority(ies) should be invited to acknowledge the
actual or possible involvement of ‘their’ taxpayer(s).
(b) One of the following approaches may be adopted by the competent authorities involved to
resolve double taxation arising from EU triangular cases under the Arbitration Convention:
(i)
(ii)

(iii)

The competent authorities can decide to take a multilateral approach (immediate and full
participation of all the competent authorities concerned); or
The competent authorities can decide to start a bilateral procedure, whereby the two
parties to the bilateral procedure are the competent authorities that identified (based on a
comparability analysis including a functional analysis and other related factual elements)
the associated enterprise situated in another Member State that had a significant influence
in contributing to a non-arm's length result in the chain of relevant transactions or
commercial/financial relations, and should invite the other EU competent authority(ies) to
participate as (an) observer(s) in the mutual agreement procedure discussions; or
The competent authorities can decide to start more than one bilateral procedure in parallel
and should invite the other EU competent authority(ies) to participate as (an) observer(s)
in the respective mutual agreement procedure discussions.

Member States are recommended to apply a multilateral procedure to resolve such double
taxation cases. However this should always be agreed by all the competent authorities, based on
the specific facts and circumstances of the case. If a multilateral approach is not possible and a two
or more parallel bilateral procedures are started, all relevant competent authorities should be
involved in the first stage of the Arbitration Convention procedure either as Contracting States in
the initial Arbitration Convention application or as observers.
(c) The status of observer may change to that of stakeholder depending on the development of the
discussions and evidence presented. (…) The fact that the other EU competent authority(ies)
2318
Council conclusions of May 17, 2011 on the communication from the Commission on the work of the EU Joint Transfer Pricing
Forum in the period April 2009 to June 2010. See also doc. JTPF/019/REV1/2009/EN, par. 4; doc. JTPF/017/2010/EN, par. 3; doc.
JTPF/015/2011/EN, par. 5; and doc. JTPF/015/2010/EN.
2319
A request to the EU JTPF’s secretariat elicited the response that there is no information available on whether and how Member
States followed up the recommendations made in the report on non-EU triangular cases.
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remain(s) throughout as (a) party(ies) to the discussions as (an) observer(s) only has no
consequences for the application of the provisions of the Arbitration Convention (e.g. timing issues
and procedural issues). Participation as (an) observer(s) does not bind the other competent
authority(ies) to the final outcome of the Arbitration Convention procedure. In the procedure, any
exchange of information must comply with the normal legal and administrative requirements and
procedures’. [Emphasis added]

Further, paragraph 7.5(d) Code of Conduct addresses the role of the taxpayer to be played in
respect of identifying a triangular case. This paragraph stipulates that:
‘The taxpayer(s) should, as soon as possible, inform the tax administration(s) involved that
(an)other party(ies), in (an)other Member State(s), could be involved in the case. That notification
should be followed in a timely manner by the presentation of all relevant facts and supporting
documentation. Such an approach will not only lead to quicker resolution but also guard against
the failure to resolve double taxation issues due to differing procedural deadlines in the Member
States’. [Emphasis added]

Last, as regards the composition of an advisory commission for EU triangular cases and the
adoption of a (majority) opinion, paragraph 7.2(c) Code of Conduct stipulates that:
‘The advisory commission will normally consist of two independent persons of standing in addition
to its Chairman and the representatives of the competent authorities. For triangular cases, where
an advisory commission is to be set up under the multilateral approach, Member States will have
regard to the requirements of Article 11(2) of the Arbitration Convention, introducing as necessary
additional rules of procedure, to ensure that the advisory commission, including its Chairman, is
able to adopt its opinion by a simple majority of its members’. [Emphasis added]

16.4.3.4 Analysis
16.4.3.4.1 EU triangular cases
16.4.3.4.1.1 Identifying a triangular case
The first step in the process of dealing with triangular cases under the EU Arbitration Convention
is to identify a triangular case as such. The procedural rules relating hereto are twofold. First,
paragraph 7.5(d) of the Code of Conduct obliges taxpayers to inform the administrations involved
whether for that specific case a third associated enterprise is also involved in the chain of
transaction; such notification should be made in a timely manner along with a presentation of all
relevant facts and supporting documentation. The second step is an agreement between the
competent authorities involved that the case under review is indeed a triangular case.
With respect to the requirement that competent authorities agree that the case under review is a
triangular case, it is submitted that the identification of a triangular case as such can only take
place during the mutual agreement procedure. Paragraph 7.5(a) of the Code of Conduct mentions
that as soon as the competent authorities initially involved have agreed that the case under review
is a triangular case, they should immediately invite the third competent authority to participate.
Such agreement can, however, only be reached during the mutual agreement procedure, because
until that procedure only the competent authority of receipt deals with the case (the application
phase and the unilateral relief procedure).2320 The question, however, arises at what moment this
agreement should be reached. The recommended timeline for the mutual agreement procedure in
the Code of Conduct is that within four months after the start of this procedure, the competent
authority to which the request was submitted sends a position paper to the competent authority
involved. Within six months the latter has to send a responsive position paper. It is submitted that
this is a rather late stage to let competent authorities agree that the case is a triangular case, since
the mutual agreement procedure is then already halfway, which means that it would be difficult, if
not impossible, to solve the case within the given two-year deadline. This is reinforced by the fact
2320
Paragraph 6.2(a) of the Code of Conduct is included in the section concerning the mutual agreement procedure, which underpins
the conclusion
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that the third competent authority concerned can only enter the game at that moment. So in the
current state of play, paragraph 3(a) in conjunction with paragraph 7.5(a) of the Code of Conduct
do not sufficiently clarify how and within what timeframe the Member States should agree on
whether the case is considered a triangular case for purpose of the convention. It is submitted that
this lack of guidance is disappointing, as it runs the risk of competent authorities stalling the
proceedings until there is an agreement on whether the case is actually a triangular case.
Consequently, the period to resolve double taxation may be unnecessary delayed, which is
obviously not in the taxpayer’s interest. Further, paragraph 3(a) prescribes that the identification
as a triangular case is to be performed on the basis of a comparability analysis, including a
functional analysis and other related factual elements. It is submitted that the requirement of a
comparability analysis means that significant work has first to be performed by competent
authorities before a case can be identified as a triangular case. This underpins the previous
conclusion that the identification process is not likely to be performed prior to the mutual
agreement procedure.
When both competent authorities initially involved agree that the case is a triangular case,
paragraph 3(a) of the Code of Conduct subsequently requires that the taxpayer that suffers double
taxation recognizes this identification and requested the application of the convention. It is
submitted that this requirement is somewhat ambiguous for the following reasons:
•

•

•

The EU Arbitration Convention does not require that the taxpayer has actually suffered double
taxation, but it is sufficient that such double taxation is likely to occur as a result of a
(intended) profit adjustment. The wording used in paragraph 3(a) of the Code of Conduct
should, however, be considered a slip of the pen. A literal interpretation would deviate from
the wording used in articles 1(1) and 6(1) of the convention. Nevertheless, the ambiguous
wording creates uncertainties as to whether the actual occurrence of double taxation is a
prerequisite for the application of the convention’s procedures to triangular cases;
It is unclear why the taxpayer has to recognize the competent authorities’ identification of a
triangular case. If the principal objective of the convention can be achieved by means of
dealing with the case in a triangular manner, the Member States should proceed to do so
without needing the taxpayer to recognize the triangular nature of the case. Also, such
recognition is redundant, as it does not have any formal effect: unless the taxpayer withdraws
his request, the process is not stopped if the taxpayer does not recognize the identification of a
triangular case. Further, it is also somewhat ambiguous to let taxpayers recognize such
identification, as, pursuant to paragraph 7.5(d) of the Code of Conduct, they have to notify its
competent authority that the case for which a request is being submitted may be a triangular
case. The same applies to article 6(1) of the convention, which obliges taxpayers to notify the
competent authority to which the request for the convention’s application is submitted which
other competent authorities are involved in the case; and
The last part of paragraph 3(a) of the Code of Conduct requires that the taxpayer requested the
application of the EU Arbitration Convention. The text of this provision does not specify
whether this is simply the regular request, or a specific request to apply the convention to the
triangular case. It is submitted that because the competent authorities have to identify a
triangular case, the reference to a request is not to a specific request, but a regular request for
the convention’s application. This is, with respect, is somewhat superfluous. In any event, in
the process of identifying a triangular case the taxpayer holds a key position, since he is aware
of the whole chain of the transaction under review and thus easily can assess whether the case
is indeed a triangular case. It therefore appears far more logical to oblige the taxpayer to
mention routinely in his request that a third associated enterprise is also involved in the chain
of transaction(s) concerned.2321

The third step in the process is that the competent authority of the Member State in which the third
associated enterprise resides becomes involved in the procedure. In this respect, paragraph 7.5(a)
2321
Also Hann 2009, p. 22. Hann addressed that this early cooperation by taxpayers will ensure that different procedural deadlines in
Member States do not unduly delay the proceedings of the mutual agreement procedure. See also Damsma 2010, p. 38 and
Cauwenbergh & Gaublomme 2010, p. 3.
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of the Code of Conduct describes the procedure to be followed. This procedure can be divided
into the two following sub-steps:
a) The competent authorities initially involved should immediately invite the third competent
authority concerned to take part in the mutual agreement procedure either as a participant or as
an observer; and
b) All competent authorities involved should mutually agree on the favored approach to resolve
the triangular case and share all information with each other.

It is submitted that the wording used in paragraph 7.5(a) is not sufficiently descriptive. Following
the agreement that a case is a triangular case, the third competent authority is immediately invited
to take part in the proceeding; paragraph 7.5(a) mentions that the other competent authority should
be invited to acknowledge the actual/possible involvement of ‘its’ taxpayer(s). It is submitted that
this already follows from the first invitation, and as such should be considered a redundant
reminder hereof. As regards point b), paragraph 7.5(a) includes the term ‘immediately’. Although
this term is not further defined, it is submitted that the term leaves no room for a divergent
interpretation. The competent authorities initially involved are obliged, pursuant to paragraph
7.5(a) to invite the third competent authority concerned to take part in the proceedings directly
after they have reached agreement that the case is a triangular case is reached. Section 16.3.4.1.4
examines the procedural rules which apply when dealing with triangular cases after all the
competent authorities involved have become aware of the existence of the triangular case.
16.4.3.4.1.2 Taxpayer’s rights and involvement
As noted above, taxpayers play a key role in identifying triangular cases, as most tax authorities
(when performing an audit) only examine a specific transaction to which the taxpayer resident in
their state is a direct party, and do not examine the whole chain of transactions.2322 Consequently,
the tax authorities only have information available on that specific part of the chain of
transactions. The taxpayer on the other hand holds all relevant information on the whole chain of
transactions. It is therefore submitted that taxpayers play a vital role in bringing all the relevant
information to the table and that it is their primary responsibility to identify whether the case is
indeed a triangular case. As observed above, paragraph 7.5(d) of the Code of Conduct obliges
taxpayers to inform the two competent authorities initially involved that a third associated
enterprise is also involved in the case under review. Erroneously, paragraph 7.5(d) refers to tax
administrations, whereas it should be a reference to the competent authorities, as pursuant to
paragraph 7.5(a) Code of Conduct it is the competent authorities that have to identify a triangular
case as such. Apart from this omission, it is submitted that the EU JTPF correctly concluded that
taxpayers indeed hold primary responsibility for identifying a triangular case, also because it is in
their interest that the case is identified as such, as this leads to a swifter resolution of the case by
the elimination of double taxation. In that perspective, it is submitted that paragraph 7.5(d) is
sufficiently descriptive as to which party is primarily responsible for identifying a case as a
triangular case. Further, the provision is also considered sufficiently descriptive as to how such
identification is to be performed.2323 There, however, one point of criticism to be advanced
regarding the content of paragraph 7.5(d), as it does not provide for a fixed deadline by which the
taxpayer should submit the relevant information for identifying a triangular case, but only states
that this information should be submitted in a timely manner. Obviously, it is in the interest of
taxpayers to submit this information as soon as possible, to avoid delay.. Nevertheless, it would be
more logical, from an efficiency perspective, that taxpayers should already provide this
2322
See also Commission Staff Working Document doc. SEC (2009) 1169 final, para. 45-48 and Annex II to Commission
Communication COM (2011) 16 final), para. 21.
2323
Paragraph 7.5(d) of the Code of Conduct is not to be interpreted as guaranteeing that double taxation is eliminated in a speedier
manner, but as guarding against the failure to resolve double taxation at all, due to different procedural deadlines in the Member States
involved. This deals with the situation where a taxpayer submits a request under the convention for what initially appears to be a
bilateral case, but whereby during the mutual agreement procedure it becomes apparent that the case in fact is a triangular case. This
runs the risk that the third competent authority involved may not be willing to participate in the mutual agreement procedure, because
the notification of the case in its Member State was not given within the three-year deadline of article 6(1) of the convention. So the
sooner a notification is submitted to identify a triangular case, the less likely it is that due to time constraints the competent authorities
cannot resolve the case.
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information when submitting a request for the application of the convention. It is submitted that
paragraph 7.5(d) should be interpreted as meaning that if at any later stage the taxpayer becomes
aware that the case at hand concerns a triangular case, he should provide this information in a
timely manner. It is therefore not necessary to further define the phrase ‘in a timely manner’. Any
delay in providing this information may lead to a longer term to eliminate double taxation, since
the competent authorities may argue that taxpayers did not provide all the relevant information,
and therefore that the two-year deadline of the mutual agreement procedure has not commenced.
Apart from providing information to competent authorities for the purpose of identifying a
triangular case, the convention does not provide taxpayers a larger role in triangular cases than in
a bilateral procedure. Although the EU JTPF’s secretariat suggested extending the role of
taxpayers during the mutual agreement procedure, for example by providing additional
information and clarifying factual ambiguities, the forum did not follow-up this suggestion. Any
additional role to be played by taxpayers is therefore subject to the discretion of the competent
authorities involved. It is submitted that the limited role for taxpayers when dealing with
triangular cases is in essence logical, as the dispute is still between the competent authorities
involved. Nevertheless, from the perspective of effectiveness and efficiency, it is also logical to
involve taxpayers more in the proceedings for triangular cases, due to their complexity in nature.
Taxpayers not only play a key role in identifying a triangular case, but also provide all relevant
information during the mutual agreement procedure. For example, the taxpayer could, during the
procedure, provide (business) information on what the reasons were for establishing the chain of
transactions and how the pricing of each chain in the transactions was set. It is thus unfortunate
that taxpayers were not provided a larger involvement in the proceedings for triangular cases.
16.4.3.4.1.3 Application of the two-year deadline of the mutual agreement procedure to triangular
cases
As with bilateral procedures in which only two competent authorities are involved, the convention
also sets the deadline for the mutual agreement procedure at two years for triangular cases. This is
logical, as the drafters of the convention had only bilateral cases in mind. Nevertheless, it is
submitted that as triangular cases are more complex in nature and because multiple competent
authorities are involved in the proceedings, it may be more difficult to start and finalize
negotiations within this two-year term. In other words, there is thus a severe risk that for triangular
cases the competent authorities will be unable to reach an agreement within the two-year deadline.
For this reason, several authors, as well as business representatives within the EU JTPF, suggested
extending the two-year deadline for triangular cases.2324 The EU JTPF picked up these suggestions
and included in paragraph 7.1(f) of the Code of Conduct a provision aiming to extend the twoyear deadline of the mutual agreement procedure in general and not specifically in triangular
cases.2325 Paragraph 7.1(f) thereby refers to a short extension of this deadline. As observed in
section 13.3.5, this is considered somewhat ambiguous, as the term ‘a short extension’ is
undefined. It is submitted that in order to provide taxpayers more certainty and also to ensure
clearer and workable procedural rules, it is more appropriate to set a fixed period of extension of
the two-year deadline for triangular cases. Although it is true that such a standard extension will
lead to a longer period for elimination of the double taxation, it is submitted the benefits in terms
of more certainty outweigh that disadvantage. In that perspective, article 7.1(f) does not provide a
sufficiently clear and satisfactory solution. This conclusion is reinforced if a comparison is made
with the EU JTPF’s recommendation for non-EU triangular cases, which stipulates that if article
7(4) of the convention is invoked and on that basis the two-year deadline of the mutual agreement
procedure is extended, such extension should be agreed on in advance and should not lead to an
open-ended extension. This is to secure taxpayer’s rights and also to allow the competent
authorities to agree on an equitable resolution. It is submitted that these additions are not only
appropriate for non-EU triangular cases, but also for EU triangular cases or bilateral cases in
general. It would in that regard have been more thoughtful if such an addition had also been made
2324

For example, Van Herksen 2008, p. 343 and Damsma 2010, p. 37.
Reference is made to section 13.3 for a discussion of the possibility of extending the deadline for the mutual agreement procedure
on the basis of article 7(4) of the convention. That section also includes an analysis of paragraph 7.1(f) of the Code of Conduct.
2325
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in paragraph 7.1(f) Code of Conduct.
16.4.3.4.1.4 Applying the mutual agreement procedure to triangular cases
Possible approaches to deal with triangular cases
Paragraph 7.5(b) of the Code of Conduct provides for three approaches to deal with EU triangular
cases during the mutual agreement procedure under the convention. The following observations
can be made on each of these approaches:
•

•

•

Multilateral approach: if the competent authorities involved in the triangular case agree to the
multilateral approach, each of them fully participates in the mutual agreement procedure. It is
submitted that the procedural rules for the mutual agreement procedure incorporated in article
6 of the convention and paragraph 7.3 of the Code of Conduct also apply to this multilateral
approach.
Bilateral approach: it is submitted that the bilateral approach is similar to the traditional
mutual agreement procedure under the convention. The sole difference is that a third
competent authority acts as an observer to the proceedings (also when attending face-to-face
discussions and/or negotiations). In other words, due to the presence of observer(s) the
transactions are being examined in a broader context than in the traditional bilateral mutual
agreement procedure. As with the multilateral approach, the procedural rules of article 6 of the
convention and paragraph 7.3 of the Code of Conduct also apply to the bilateral approach,
irrespective of whether the third competent authority acts as an observer during the mutual
agreement procedure. In this respect, paragraph 7.5(c) of the Code of Conduct clearly
stipulates that the involvement of an observer has no consequences in respect of timing and
procedural issues. This means that the two-year deadline and other rules laid down in the
convention and the Code of Conduct apply unchanged. If the rule laid down in paragraph
7.5(c) is considered, it is submitted that this rule is logical, as the bilateral approach is similar
to a traditional bilateral mutual agreement procedure, except for the fact that a third competent
authority attends the procedure as an observer. As the observer has no formal involvement in
the negotiations and decisions on how to eliminate double taxation, there is no need to deviate
from the procedural rules of the bilateral mutual agreement procedure under the convention;
and
Bilateral approach plus: if the competent authorities involved choose to pursue this approach,
multiple (but parallel-running) bilateral mutual agreement procedures are initiated. It is
submitted that these are factually similar to the traditional mutual agreement procedure
between two competent authorities and because hereof the same procedural rules apply. The
sole difference is that the third competent authority – not formally involved in the procedure –
acts as an observer to the procedure. This is explicitly confirmed in paragraph 7.5(b) of the
Code of Conduct. So if separate bilateral mutual agreement procedures are conducted, all the
competent authorities involved in the chain of transactions should be involved in these
separate mutual agreement procedure as either participants or observers. It is submitted that
this is sufficiently reflected in paragraph 7.5(b).

Practical application of the three approaches
As observed in section 16.4.3.4.1, the first step in dealing with triangular cases is to identify
whether a case actually is such a case. The moment the two competent authorities initially
involved agree they should invite the third competent authority involved to the procedure. All
these parties should then decide together, pursuant to paragraph 7.5(a) of the Code of Conduct,
which approach to pursue, and thus whether the third competent authority will take part in the
proceedings as an observer or as an active stakeholder. It is submitted that at first sight this
appears logical: as the competent authorities initially involved have to agree that the case is a
triangular case, they together have to invite the other competent authority involved. However,
from a practical point of view, it is the competent authority to which the request for the
convention’s application was submitted that takes all the initial steps in respect of the mutual
agreement procedure. A joint obligation for the competent authorities initially involved is thus
unnecessary and also inefficient. Moreover, an invitation to the other competent authority
involved is not merely to participate, but also to share information. Keeping in mind that all other
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actions are to be taken by the competent authority to which the request for the convention’s
application was submitted, it would have been more logical, from a time efficient perspective, to
let that competent authority also invite the third competent authority and provide it with all
information on the case. This is reinforced by the fact that paragraph 7.5(a) does not provide a
timeframe in which the competent authorities should agree on the way forward. The two-year
deadline of the mutual agreement procedure in general also applies to triangular cases. If
discussions on whether a case can be considered a triangular case prove to be time-consuming, it
is likely that this two-year deadline will not be met. This delay is even more apparent if the third
competent authority involved has to consider its position on the case. In addition to the remarks
above on the two-year deadline for triangular cases, it is submitted that the Code of Conduct does
not provide a proper timeframe to deal with triangular cases during the mutual agreement,
especially as deadlines for certain vital decisions are missing. In other words, the Code of Conduct
does not provide a clear and workable solution for this particular issue.
Paragraph 7.3(h) of the Code of Conduct specifies which information should be provided to the
other competent authority involved in a bilateral procedure. It is submitted that this information
should also be shared with the other competent authority involved in a triangular case. The third
sentence of paragraph 7.5(c), of the Code of Conduct stipulates that any exchange of information
submitted to the third competent authority involved must comply with normal legal administrative
requirements and procedures. It is submitted that since the information is shared as part of the
mutual agreement procedure, the exchange of information for triangular cases is bound by the
same secrecy obligations as under a bilateral mutual agreement procedure, as defined in paragraph
7.3(c) of the Code of Conduct. This provision has already been discussed in section 13.5.
Choosing an approach
As seen above, competent authorities are provided with three approaches for practically dealing
with triangular cases under the convention. Where the bilateral approach or the bilateral approach
plus is chosen, the third competent authority has to decide on its involvement: becoming an active
stakeholder or an observer to the proceedings. If it decides to be actively involved in the case, it
becomes a full party to the proceedings, has the same obligations, and is also bound by any mutual
agreement reached in the same manner as the other competent authorities involved. The fact that a
third competent authority chooses to act as an observer during the mutual agreement procedure
does not imply that it also becomes bound by a negotiated mutual agreement (if any) – or a
binding opinion after conducting the arbitration procedure – between the other competent
authorities involved. This viewpoint is enumerated in paragraph 7.5(c) of the Code of Conduct. It
is submitted that this rule is logical, as a rule stipulating that observers are bound by a negotiated
mutual agreement to which they were not a negotiating party obviously would conflict with
Member States’ domestic legislation, and also with principles of international law. However,
nothing prevents the observer third competent authority from concluding a separate agreement
with its taxpayer involved in the chain of transactions to eliminate the double taxation on the basis
of the mutual agreement negotiated between the other competent authorities involved.
Informing the taxpayer of the approach chosen
The Code of Conduct does not oblige the competent authorities involved to inform taxpayers of
the approach chosen. As a general rule, not specifically relating to triangular cases, paragraph
7.3(g)(iii) of the Code of Conduct only obliges competent authorities to inform taxpayers of the
fact that the mutual agreement procedure has been initiated. It is submitted that the absence of an
obligation to inform taxpayers of the approach chosen is not very transparent, particularly as the
approach chosen may influence their position on pursuing the case under the mutual agreement
procedure. It may well be that taxpayers do not wish to proceed with the case if the bilateral
approach plus is chosen, because of the possible risk of divergent outcomes and thus of the nonelimination of double taxation. Further, paragraph 7.3(b) of the Code of Conduct stipulates that
taxpayers should be informed of all significant developments as regards the mutual agreement
procedure. It is submitted that the decision on which approach to pursue in respect of a triangular
case is such a significant development of which the taxpayer should be informed. This, however,
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has not properly been reflected in the Code of Conduct.
Alteration of positions
If all the competent authorities involved agree on pursuing the multilateral approach, they all
become participants in the mutual agreement procedure. It is then not possible to alter their
position from an observer to a participant. Such alteration is possible, under paragraph 7.5(c) of
the Code of Conduct, if the bilateral approach or the bilateral approach plus is chosen. A reverse
alteration from participant to observer status is, however, not allowed. It is submitted that this is a
logical and necessary provision, because otherwise the competent authorities could easily escape
their obligations by altering their involvement from a participant to an observer. Consequently, the
competent authorities would then no longer be obliged to take part in the proceedings, and thus
would also not be bound by an agreement reached, or to take part in the proceedings once the case
is referred to the arbitration procedure. If the competent authorities involved choose to pursue the
bilateral approach, the third competent authority acts as an observer to the mutual agreement
procedure conducted by the other involved competent authorities. It may be that the third
competent authority desires to alter its involvement during the course of the mutual agreement
procedure from an observer to a participant. In other words, taking advantage of article 7.5(c) and
thus changing the procedure from a bilateral procedure into a multilateral procedure.2326 It is
submitted that this possibility is a good step forward, because – as will be further discussed below
– the multilateral approach is the only approach that can provide a satisfactory outcome in respect
of triangular cases. Also the rule allowing an alteration of positions laid down in paragraph 7.5(c)
is sufficiently descriptive. However, the provision lacks procedural rules on how to arrive at such
alteration in practice, as also the other competent authorities involved have to agree to such an
alteration. Further, if the competent authorities involved pursue the bilateral approach plus, each
of them will act as a participant and an observer to the parallel-running mutual agreement
procedures. It may be that all the competent authorities involved at one point desire to alter the
procedure into a multilateral procedure. Since paragraph 7.5(b) of the Code of Conduct expresses
a preference for the multilateral approach, it is submitted that such an alteration should be
allowed. This, however, has not been properly reflected in the Code of Conduct. Just as for the
bilateral approach, the Code of Conduct does not provide sufficient guidance on how in practice to
alter the bilateral approach plus into a multilateral approach. It is submitted that this creates
uncertainties. For example, it is unclear whether the expiration of the two-year deadline is
delayed, or whether a new two-year term starts running, if a bilateral approach plus is converted
into a multilateral approach. Because no new mutual agreement procedure is initiated, the basic
position should be that the computation of the two-year term keeps running and is neither stalled,
nor does a new two-year term start running. This, however, has not been properly reflected in the
Code of Conduct.
16.4.3.4.1.5 Applying the arbitration procedure to triangular cases
The arbitration procedure is no different from the mutual agreement procedure as regards
triangular cases, except for two issues: (i) choosing an approach for the arbitration procedure and
(ii) the composition of the advisory commission and the adoption of an opinion by majority
voting. These issues are further discussed below. Moreover, an advisory commission – in a
bilateral case – has six months to give an opinion, pursuant to article 11(1) of the convention. The
Code of Conduct does not provide for a different deadline for triangular cases. So the basic
position is that in triangular cases too, advisory commissions have to give an opinion within the
six-month deadline. Given the complex nature of triangular cases, it appears very likely that this
deadline will not be met. It therefore is somewhat disappointing that the EU JTPF did not deal
further with this issue with more prosperity.

2326
Such situation may for example occur if the information presented or discussions/negotiations develop in such way that the third
competent authority wishes to be involved in the procedure to a larger extent.
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Choosing an approach for the arbitration procedure
The previous section discussed the three possible approaches for dealing with triangular cases
under the convention in relation to the mutual agreement procedure: (i) the multilateral approach,
(ii) the bilateral approach and (iii) the bilateral approach plus. It is submitted that the bilateral
approach plus faces difficulties in the conduct of the arbitration procedure under the convention. If
two bilateral procedures are being conducted parallel to each other on the same case at hand, this
bears the risk of:
a) Higher costs for the procedure than running a single multilateral arbitration procedure;
b) Different timing of the subsequent parallel running advisory commissions (if for all cases an
arbitration procedure is initiated at all); and
c) Different opinions given by the separate advisory commissions.

Further, where a competent authority is involved in two parallel-running arbitration procedures, it
may be difficult to find sufficient independent members and a chairman for both advisory
commissions. This for example may occur if the other competent authority involved raises
objections to the appointment of certain persons, or if not all nominees are available, or willing to
act as a member of an advisory commission. As neither the convention nor the Code of Conduct
specifies or rules out whether independent persons are allowed to function as a member of two
parallel-running advisory commissions dealing with the same case (but from a different angle), it
is submitted that the absence of clear guidance on these issues may have a retarding effect on the
outcome of the arbitration procedure and on the procedure’s effective and efficient functioning.2327
Paragraph 7.5(c) of the Code of Conduct expresses a preference for the multilateral approach
when pursuing the mutual agreement procedure for triangular cases. It is submitted that given the
difficulties identified, this is not different for the arbitration procedure. The multilateral approach
has compared to running two parallel bilateral procedures, the advantage that all competent
authorities involved are represented equally in a single advisory commission. The advisory
commission thus can be more easily established, is less costly, and conducting the arbitration
procedure may be less time-consuming compared to when the bilateral approach or the bilateral
approach plus are chosen. In addition, since the case is discussed only in a single commission, the
adoption of a majority opinion may also be easier, and also there is no risk of diverging opinions
between the parallel-established advisory commissions.
Another issue in respect of the bilateral approach plus is the status of the third competent authority
involved. Under this approach, this competent authority acts as an observer to the other conducted
(and parallel running) mutual agreement procedure. However, paragraph 7.5(c) of the Code of
Conduct precludes this competent authority from acting as an observer during the arbitration
procedure.2328 This competent authority has to make a decision prior to the reference of a case to
the arbitration procedure: either withdraw from the process, or proceed in full by becoming an
active participant. It is submitted that if the first option chosen, the full double taxation cannot be
eliminated, as the outcome of the arbitration procedure then only deals with one part of the chain
of transactions of the triangular case. So also here the conclusion can be drawn that only the
multilateral approach can provide for a full satisfactory solution: elimination of double taxation
for the entire chain of transactions under review.
Composition of the advisory commission and adoption of an opinion
It is submitted that only for the multilateral approach and the bilateral approach it is relevant how
the advisory commission is composed in a triangular case and how the commission should adopt
an opinion by majority voting, as under the bilateral approach the normal rules laid down in article
9 EU Arbitration Convention apply. The bilateral approach is therefore not further discussed here.

2327
2328

Also Commission Staff Working Document doc. SEC (2009) 1169 final, par. 43-44.
Ibid par. 35. See further Hann 2009, p. 22.
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If a multilateral approach is pursued, a third competent authority must fully participate in the
proceedings. In that situation the number of members of the advisory commission increases, since
the third involved competent authority is also allowed to appoint its own representatives. As
previously discussed in section 14.5, an advisory commission will normally consist of seven
persons: two representatives per Member States involved, two independent persons and a
chairman. If the general rules of article 9 of the convention apply, the participation of the third
competent authority means that two additional Member States’ representatives are then appointed.
The total number of members will then increase to nine. Both the EU Arbitration Convention and
the Code of Conduct remain silent on the additional appointment of independent persons. If only
one additional independent person is to be appointed, the advisory commission will no longer
consist of an uneven number, as the total number of its members then amounts to ten.
Consequently, under the multilateral approach the advisory may not be able to adopt a majority
opinion, since the voting may end in a tied vote. In other words, additional rules of procedure are
thus necessary for the composition of the advisory commission. In this respect, paragraph 7.2(c)
Code of Conduct stipulates that for triangular cases, where the multilateral approach is pursued,
the Member States may agree on additional rules of procedure on the basis of article 11(2) of the
convention so as to ensure that the advisory commission is able to adopt an opinion by majority
voting. It is submitted that although this allows Member States to adopt the necessary rules, there
is still no common and comprehensive rule available on how the advisory commission should be
composed when pursuing the multilateral approach. Further, as these additional rules are subject
to mutual agreement by the Member States involved, pursuant to article 11(2) of the convention,
there is a risk that the process of establishing the advisory commission may be delayed, most
probably resulting in the situation that the advisory commission is unable to present an opinion
within the six-month deadline. 2329 Additionally, making additional rules subject to a mutual
agreement between the Member States involved does not provide a transparent process, nor does
it promote a uniform application of the EU Arbitration Convention.
If competent authorities choose to pursue the bilateral approach plus for the arbitration procedure,
two separate advisory commissions are established. In that situation the composition of these
advisory commissions is, like in the bilateral approach, also subject to the rules laid down in
article 9 of the convention. It is submitted that this is logical and sufficiently follows from the
wording used in paragraph 7.5(c) of the Code of Conduct.
16.4.3.4.2 Non-EU triangular cases
As discussed in section 16.4.3.2.3, the EU JTPF’s sub-group on non-EU triangular cases
suggested three possible approaches to deal with non-EU triangular cases under the EU
Arbitration Convention. This concerns:
a) Extending the convention’s scope to non-EU triangular case;
b) Applying article 25(3) of the applicable double tax convention; and
c) Using a multilateral APA.

Option a) Extending the EU Arbitration Convention’s scope to non-EU triangular cases
If this approach is pursued, the two competent authorities initially involved of the Member States
mutually agree with the competent authority of the third non-Member State to apply the
convention to the specific triangular case under review.2330 The EU JTPF’s sub-group on non-EU
triangular cases considered that articles 35 and 36(1) of the Vienna Convention constitute a
sufficient legal basis for such extension.2331 Both provisions stipulate:
’35 An obligation arises for a third State from a provision of a treaty if the parties to the treaty
intend the provision to be the means of establishing the obligation and the third State expressly
accepts that obligation in writing.
2329
2330
2331

Hinnekens 1992, p. 97.already acknowledged this.
See also Van Herksen 2008, p. 339.
Annex II to Commission Communication COM (2011) 16 final, para. 19-20.
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‘36(1) A right arises for a third State from a provision of a treaty if the parties to the treaty intend
the provision to accord that right either to the third State, or to a group of States to which it
belongs, or to all States, and the third State assents thereto. Its assent shall be presumed so long as
the contrary is not indicated, unless the treaty otherwise provides’. [Emphasis added]

Irrespective of whether these articles indeed constitute a sufficient legal basis for extending the
convention to a third state, and although this option appears to be the most feasible approach to
deal with non-EU triangular cases under the convention, it is submitted that the effect of this
option is limited or not even remote. The application of this approach is based an agreement
between the states, which can be decided solely on a case-by-case basis. In this respect, business
representatives within the EU JTPF correctly acknowledged that third non-Member State may be
hesitant to enter into an arbitration procedure under the convention. But, even if this third state
were to agree, it is submitted that there may still be practical difficulties as regards the procedural
rules incorporated in the convention and/or the Code of Conduct. Consequently, the negotiations
on entering into the arbitration procedure and subsequently on the application of the procedural
rules may become quite time-consuming.2332
Option b) Using article 25(3) of the applicable double tax convention
The second option entails using article 25(3) of the applicable double tax convention to extend the
scope of that convention to solve the non-EU triangular cases. This provision is normally based on
article 25(3) of the OECD Model Convention, which stipulates that:
‘The competent authorities of the Contracting States shall endeavor to resolve by mutual agreement
any difficulties or doubts arising as to the interpretation or application of the Convention. They
may also consult together for the elimination of double taxation in cases not provided for in the
Convention’.

By pursuing this approach, the mutual agreement procedure under these double tax conventions
will be conducted in a trilateral manner.2333 It is submitted that although this approach provides for
a practical application for the case, it has several downsides. These are:
•

•

•

•

The tax treaty network within the EU is incomplete.2334 So in practice it may not even be
possible to pursue this option. Additionally, not unimaginably, the Member States involved in
a specific case may also not have entered into a double tax convention with the third nonMember State. In that situation pursuing this option becomes practically impossible;2335
Even if all the states involved have entered into double tax conventions with each other, there
is still the risk that these conventions do not include a provision like article 25(3) of the OECD
Model Convention. For this situation, the EU JTPF suggested negotiating additional protocols,
or amending the existing double tax conventions. It is submitted that this suggestion appears
unrealistic, as states will not enter into negotiations on an additional protocol or to amend an
existing double tax convention for the sole purpose of solving a specific non-EU triangular
case; this would cost too much effort with little chance of success or advantages;
Even if all applicable double tax conventions do include the equivalent of article 25(3) of the
OECD Model Convention, there is still a risk that not all states will agree to or are allowed to
invoke this provision to solve a non-EU triangular case; and
Even if a multilateral mutual agreement procedure is initiated under the equivalent of article
25(3) OECD Model Convention, this will not automatically trigger the initiation of the
arbitration procedure. Even if the arbitration procedure is initiated – possibly under the EU

2332

Doc. JTPF /008/BACK/2008/EN), p. 17.
Ibid para. 17-18.
2334
Currently, Cyprus has not entered into double tax conventions with Croatia, Latvia, Luxembourg and the Netherlands. Further,
Denmark has not entered into double tax conventions with France, Spain and Sweden. Also Finland and Sweden have not entered into
a double tax convention with each other. However, note that Denmark, Finland and Sweden (along with Iceland and Norway) have
entered into the Nordic double tax convention, which is a multilateral tax convention between the Scandinavian states.
2335
In its report on non-EU triangular cases, the EU JTPF also acknowledged this risk and concluded that in such a situation there is no
clear process to facilitate the elimination of double taxation. See Annex II to Commission Communication doc. COM (2011) 16 final,
par. 8.
2333
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Arbitration Convention – there are still procedural uncertainties that are not addressed by the
states involved. Furthermore, the negotiation of an agreement on these procedural rules may
be time-consuming, which would delay the process for the elimination of double taxation.

These observations lead to the conclusion that this second option is a less favorable approach to
settle non-EU triangular cases than the first approach.
Option c) Multilateral APA approach
Under the third option, the involved states to the non-EU triangular case agree to initiate a
multilateral APA procedure dealing with the triangular case for prospective years.2336 If such an
APA is concluded, it could then be rolled-back to previous years (the years under review). In that
situation the occurred double taxation would be eliminated, albeit via a detour. It is submitted that
this approach has some similarities to the approach discussed above, as provisions equal to article
25(3) of the OECD Model Convention generally constitute the legal basis for entering into
bilateral/multilateral APAs.2337 The same objections raised against the second option also apply to
this third option. Further, under this third option, the EU Arbitration Convention is not applied at
all, so there is thus no guarantee that the double taxation will actually be eliminated. Conclusively,
this approach should also be considered less favorable for settling non-EU triangular cases.
In sum, if all three options are considered none of them provides for a full solution to eliminate
double taxation arising in a non-EU triangular case. In the view of the Commission these options
will help to resolve non-EU triangular cases. It can, however, be questioned whether this will
actually be the case. The EU JTPF wrongly concluded that it has taken the discussion on the
practical approach to non-EU triangular cases as far as it could.2338 It is possible to provide more
practical guidance. For example, Member States could first – based on certain criteria similar to
those in paragraph 3(a) of the Code of Conduct – identify a non-EU triangular case, and then take
a joint approach on how to resolve the case for the EU part under the convention. If such a
common approach were agreed, it could then be the subject of a mutual agreement procedure
between the non-Member State and the Member State in which the taxpayers have directly entered
into transactions with each other. This mutual agreement procedure could be initiated parallel to
the application of the convention or thereafter.
16.4.3.5 Evaluation
This section analyzed in detail the practical application of the EU Arbitration Convention to EU
triangular cases, as described in the Code of Conduct and the recommendations made to deal with
such cases. Below conclusions are drawn in relation to both subjects.
EU triangular cases
Identification of a triangular case
The process of identifying a EU triangular case is laid down in paragraph 3(a) of the Code of
Conduct. In this respect, the following conclusions are drawn:
•

The identification of a triangular case can, in the current state of play, in reality only be made
during the mutual agreement procedure, as only during that procedure do the two initially
competent authorities concerned become involved. Prior thereto the case is only dealt with at a
unilateral level. The Code of Conduct, however, does not specify how and within what
timeframe such identification has to be performed. Further, the identification is to be
performed on the basis of a comparability analysis, including a functional analysis and other
related factual elements. This requires substantial work to be undertaken before a triangular
case can be identified as such. Not only does this lengthen the time necessary to have the

2336

Ibid paras. 15-16.
Article 25(3) of the OECD Model Convention assigns competence to the competent authorities to resolve any difficulties in
interpreting or applying the double tax convention. Such difficulties concern inter alia the correct arm’s length price for certain
conditions. States may use, and do use in practice, this provision to negotiate and enter into APA’s. See also paragraph 4.139 of the
OECD Transfer Pricing Guidelines.
2338
Commission Communication doc. COM (2011) 16 final), Annex II, par. 27.
2337
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•

•

•

double taxation eliminated, it can also be questioned whether such extensive work is necessary
for the sole purpose of identifying a triangular case;
The requirement of a joint decision that a case is considered to be a triangular case for the
purposes of the EU Arbitration Convention runs the risk of Member States stalling the
proceedings as long there is no agreement. This may lengthen the time necessary to have the
double taxation eliminated;
The taxpayer who suffers double taxation should (i) recognize Member States’ identification
of a triangular case and (ii) has to request the application of the EU Arbitration Convention. It
is unclear why taxpayers have to make such a recognition. If the case under review is indeed a
triangular case, it is likely that taxpayers will already have identified it as such in their request
for the convention’s application. Further, if by treating the case as a triangular case, double
taxation can be eliminated, taxpayers will have a preference for that route. The second
requirement is actually superfluous, as the convention’s procedures can only be initiated on
the basis of a request by taxpayers. More importantly, paragraph 7.5(d) of the Code of
Conduct already obliges taxpayers to notify their competent authority of the fact that a third
associated enterprise is also involved in the chain of transactions in relation to which a request
for the convention’s application was submitted (see below). The same applies to article 6(1) of
the convention, which obliges taxpayers to notify the competent authority to which the request
for the convention’s application is submitted which other competent authorities are involved in
the case. It is therefore not necessary having taxpayers reconfirm this; and
Pursuant to paragraph 7.5(a) the two competent authorities initially involved should first agree
whether the case is a triangular case, and, once agreement is reached, jointly invite the third
competent authority into the procedure. It is illogical and inefficient to put this obligation on
multiple competent authorities, as uncertainty is created as to which competent authority
should submit the relevant information on the case to this third competent authority. This
subsequently may lead to a delay in resolving the case.

These observations lead to the conclusion that the process of identifying a triangular case,
provided for in paragraphs 3(a) and 7.5(a) of the Code of Conduct, is ambiguous. Consequently,
both provisions jointly considered do not adhere to the principle of clarity and simplicity. Further,
because of the ambiguous process, taxpayers have less certainty as to whether their specific
triangular case will be dealt with under the convention’s procedures and, if so, within what
timeframe. This does not adhere to the principles of transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty.
Taxpayer’s rights and involvement
Paragraph 7.5(d) of the Code of Conduct obliges taxpayers to inform the competent authorities
involved that the case for which a request is being submitted is a triangular case. This is logical, as
it is only the taxpayer has all the relevant information on the whole chain of transactions, and is
thus the primary party to identify a triangular case. Paragraph 7.5(d), however, does not adhere to
the principles of clarity and simplicity, and efficiency for three reasons. First, the provision
erroneously refers to tax administrations and not to competent authorities. Second, the provision
does not set a deadline within which taxpayers should submit the relevant information for
identifying a triangular case. Third, the taxpayer plays no significant role in dealing with
triangular cases under the convention, once identified. As the taxpayers have all the relevant
information on the case, the absence of rules on their involvement in the proceedings does not
contribute to an efficiently functioning process. Further, although paragraph 7.3(b) of the Code of
Conduct stipulates that taxpayers should to be informed of all significant developments during the
mutual agreement procedure, and although the approach chosen in respect of triangular cases is
considered such a significant development, taxpayers are not informed of the approach chosen in
dealing with triangular cases. It is concluded that this does not adhere to the principles of clarity
and simplicity, transparency, legal justice and legal certainty.
Two-year deadline for the mutual agreement procedure
The two-year deadline of the mutual agreement procedure also applies for triangular cases.
However, given the complex nature of the case and the involvement of multiple parties, it appears
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unlikely that the two-year deadline can be met in such cases. Although paragraph 7.1(f) of the
Code of Conduct allows a possible extension of the two-year deadline, it does not specifically
relate to triangular cases. In view of the principles of effectiveness, efficiency and legal certainty
it would have been more logical to include a separate provision in the Code of Conduct,
specifically providing for a fixed-term extension only for triangular cases. Curiously, such a
recommendation was made in respect of non-EU triangular cases. Further, such fixed-term
extension would also lead to a more uniform application of the convention. Conclusively, as
regards triangular cases, paragraph 7.1(f) does not adhere to the principles of clarity and
simplicity, effectiveness, efficiency, legal equality and legal certainty.
Possible approaches for dealing with triangular cases
Paragraph 7.5(b) of the Code of Conduct identifies the following approaches for dealing with EU
triangular cases: (i) a multilateral approach, (ii) a bilateral approach and (iii) a bilateral approach
plus. It is concluded that they are the only three possible approaches to deal with triangular cases
under the convention. Paragraph 7.5(b) expresses a preference for the multilateral approach, if and
insofar as the facts and circumstances of the case allow, and if all the competent authorities
involved agree to pursue this approach. The multilateral approach indeed provides the most
comprehensive solution for eliminating double taxation arising from a triangular case, also
because this approach does not have the disadvantages of the other two approaches. The
disadvantage of the bilateral approach is that the third competent authority involved does not fully
participate in the mutual agreement procedure, so any negotiated mutual agreement under that
approach does not cover the whole chain of transactions. The additional disadvantage of the
bilateral plus approach is that the parallel mutual agreement procedures may materially lead to a
different outcome as regards the solution of the elimination of double taxation, by which double
taxation may not be fully eliminated or, if no agreement can be reached, only one part of a
triangular case will be referred to the arbitration procedure.
Apart from the pro’s and con’s of each approach, it is concluded that the rules incorporated in
paragraph 7.5(b) of the Code of Conduct are sufficiently descriptive on what each approach
entails and what role is to be played by each involved party in the process. This adheres to the
principle of clarity and simplicity. The fact that there are no rules included in the Code of Conduct
on how to apply these approaches does not act deterrent to the convention’s effective and efficient
functioning, as the rules are similar to a traditional bilateral mutual agreement procedure. If the
bilateral approach and the bilateral approach plus are chosen, the third competent authority
involved acts as an observer to the proceedings. In that regard, paragraph 7.5(c) of the Code of
Conduct states that the third observing competent authority is not bound by an agreement reached
by the other two competent authorities. This is correct, as this third competent authority is not a
formal party to the agreement. This wording too adheres to the principle of clarity and simplicity.
Further, by providing approaches to deal with triangular cases, a more effective and efficient
process is created and legal certainty for taxpayers is improved. This adheres to the principles of
effectiveness, efficiency and legal certainty. Specifically on pursuing one of the three approaches,
the following conclusions are drawn:
•

•

Choosing an approach: pursuant to paragraph 7.5(a) of the Code of Conduct, the third
competent authority involved in a triangular case has to make a decision on its status: acting as
an observer or as a participant. Based on that decision all three competent authorities have to
decide on which approach to pursue. The provision lacks a deadline within which such
decision should be made. For that reason, paragraph 7.5(a) does not adhere to the principles of
clarity and simplicity and efficiency;
Exchange of information: the exchange of information in respect of triangular cases is similar
as the exchange of information for bilateral cases. Irrespective which of the three approaches
is chosen, the third competent authority is provided with all the relevant information on the
case. This is logical, as it needs this information to be able to make a proper examination of its
level of involvement in the triangular case. Nevertheless, irrespective of its status as an
observer, this competent authority is also bound by the same secrecy obligation as the
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•

competent authorities that are actively involved. There is thus no need to make a distinction
between sharing information with participating and observing competent authorities. The
conclusions on the relevant provision relating to the confidentiality of information in the Code
of Conduct have already been discussed in section 13.5; and
Alteration of positions: paragraph 7.5(c) of the Code of Conduct allows the competent
authorities to alter their positions from observer to participant but not vice versa. It is
concluded that this latter is a necessary exclusion so as to avoid a competent authority walking
away from the negotiation table if the procedure leads to an undesirable outcome for it.
Further, the possibility to switch from an observer to a participant is an important element, as
the procedure then transforms itself from a bilateral procedure into a multilateral procedure,
which makes for a more balanced outcome. The content of paragraph 7.5(c), however, is not
sufficiently descriptive as to whether, how, and within what timeframe the other competent
authorities involved have to agree to an intended alteration of position by the third competent
authority. The provision is also ambiguous as to whether it is possible at all to change the
bilateral approach plus into a multilateral approach. Due to these ambiguities, it is concluded
that the provision does not adhere to the principles of clarity and simplicity and legal certainty.
Another point of criticism is that paragraph 7.5(c) does not allow the competent authorities to
stay involved in the case as an observer during the arbitration procedure. The competent
authorities are thus forced to choose to become actively involved, or to entirely withdraw from
the procedure. As in the latter situation the third Member State is not involved, there is a
significant risk that double taxation cannot be eliminated for the whole chain of transactions
under review. For that reason, paragraph 7.5(c) also does not adhere to the principle of
effectiveness and efficiency.

The EU JTPF extensively discussed the application of the EU Arbitration Convention to EU
triangular cases, thereby analyzing thoroughly the procedural aspects of such application. By
providing for approaches and supplementing rules, more clarity and certainty is created on how to
handle a triangular case under the convention. Nevertheless, the content of the provisions included
in paragraph 7.5 of the Code of Conduct does not adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty for all
aspects.
Composition of the advisory commission
Specifically as regards the arbitration procedure, it is concluded that the three approaches may
lead to undesired outcomes. The bilateral approach faces difficulties, as the outcome of the
arbitration procedure then only deals with one part of the chain of transactions, which therefore
cannot fully eliminate double taxation for the entire case under review. The bilateral approach
plus faces difficulties, as two parallel advisory commissions have to be established at the same
time. This not only runs the risk of different timing of the (possible) parallel arbitration
procedures, but also the risk of delay, of a more costly arbitration procedure, and, most
importantly, runs the risk on divergent opinions rendered by the separate advisory commissions.
There is moreover the risk that insufficient persons are eligible to act as a member or the chairman
of an advisory commission. It is concluded that the absence of rules on this matter actually does
retard on the procedure’s effective and efficient functioning. This can only be avoided if the
multilateral approach is pursued. Conclusively, in respect of the arbitration procedure, the rules
(or the absence thereof) in the Code of Conduct do not adhere to the principles of clarity and
simplicity, effectiveness, efficiency, legal justice, legal equality and legal certainty.
Further, as regards the composition of an advisory commission in a triangular case, the Code of
Conduct includes in paragraph 9.2(c) a provision only for the multilateral approach. It is
concluded this is correct, as the bilateral approach and the bilateral approach plus are not different
from bilateral cases under the convention. So only if the multilateral approach is pursued, will all
three Member States involved fully participate in the arbitration procedure and are rules necessary
for the composition of the advisory commission. The rules in paragraph 9.2(c) of the Code of
Conduct do not provide for clear and comprehensive rules on this matter, as it only stipulates that
Member States may agree on additional rules of procedure, but fails to provide guidance on the
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content of these additional rules and on the composition of the advisory commission to deal with a
triangular case. Conclusively, the current situation does not adhere to the principles of clarity and
simplicity, transparency effectiveness, efficiency, legal justice and legal certainty. As the Member
States may have different views on the composition of the advisory commission in a triangular
case, there is a risk of a non-uniform application of the EU Arbitration Convention, and also a risk
of delay, which does not adhere to the principle of legal equality either.
Non-EU triangular cases
The EU Arbitration Convention does not directly apply to non-EU triangular cases, as a third nonsignatory state is involved in the case. As this may lead to the non-elimination of double taxation
in cases where EU enterprises are involved, the EU JTPF provided for recommendations for
dealing practically with these non-EU triangular cases. The question is whether these suggestions
provide for a satisfactory solution. Based on the analysis conducted in this section, the following
conclusions are drawn:
•

•

•

Extending the EU Arbitration Convention to non-EU triangular cases: by pursuing this option,
the non-EU triangular case is effectively transferred into a EU triangular case. Although this
option is the most desirable approach for dealing with non-EU triangular cases, it faces the
practical difficulty that the third non-Member State first has to agree to apply the convention
and then the procedural rules included therein. Apart from the question whether such
agreement is at all possible, negotiating an agreement is time- consuming;
Dealing with the non-triangular case under article 25(3) of the applicable double tax
conventions: by pursuing this option the mutual agreement procedure under these double tax
conventions will be conducted in a trilateral manner. Although this option provides for a
practical solution to deal with non-EU triangular cases, it is concluded that this option runs the
risk that it cannot be applied in practice, as: (i) not all Member States have entered into double
tax conventions with each, other let alone with third non-Member States, (ii) not all double tax
conventions may include a provision equal to article 25(3) of the OECD Model Convention,
(iii) not all competent authorities involved may agree to invoke this provision as a legal basis to
deal practically with non-EU triangular cases, and (iv) it is highly uncertain whether this option
can also be applied in respect of the arbitration procedure; and
Multilateral APA approach with rollback: under this option the competent authorities involved
agree to initiate a multilateral APA procedure for prospective years with the possibility of a
rollback to previous years. As provisions equal to article 25(3) of the OECD Model Convention
normally constitute the legal basis for entering into bilateral/multilateral APA’s, it is concluded
that this option has the same advantages and disadvantages as the approach discussed above.
Furthermore, as under this option the EU Arbitration Convention is not applied at all, there is
no guarantee that the double taxation will actually be eliminated.

In section 16.4.2.5 it was already concluded that it is highly questionable whether these options
are all available options to deal with non-EU triangular cases. Contrary to the position taken by
the EU JTPF and the Commission, it is concluded that these three options do not contribute to
resolving non-EU triangular cases. Hence the application of these options is dependent on several
uncertain factors, so it is unlikely that in practice one of these approaches can and will be used.
Because none of these options guarantees the elimination of double taxation for non-EU triangular
cases, they do not lead to a satisfactory outcome. Hence even if one of these options is pursued,
the EU JTPF has provided no guidance whatsoever on how to apply these options in practice.
Conclusively, in the current situation the application of the convention to non-EU triangular cases
does not adhere to the principles of clarity and simplicity, effectiveness, efficiency, legal justice,
legal equality and legal certainty. Moreover, as no Member State has clarified whether it is willing
to deal with non-EU triangular cases in practice, and, if so, to what extent, there is also no
adherence to the principle of transparency.
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16.5 Concluding remarks
Under the EU Arbitration Convention the following three subjects do not specifically relate to one
of the convention’s five phases, but are related to with all of those phases: (i) taxpayer’s rights and
involvement, (ii) interaction with other dispute settlement mechanisms and (iii) triangular cases.
Below conclusions are drawn in relation to these three subjects separately.
Taxpayer’s rights and involvement
Subject and provision in the EU Arbitration
Convention/ Code of Conduct
Mutual agreement procedure
Paragraph 7.1(e) Code of Conduct
Paragraph 7.3(b) Code of Conduct

Arbitration procedure
Article 10(1) EU Arbitration Convention
Article 10(2) EU Arbitration Convention
Paragraph 9.3(d) Code of Conduct

Implementation phase
Article 6(2) EU Arbitration Convention
Paragraph 7.7 Code of Conduct
Article 12(1) EU Arbitration Convention
Article 12(1) EU Arbitration Convention
Taxpayer’s rights and involvement
Subject and provision in the EU
Arbitration Convention/ Code of Conduct
Interaction with double tax conventions
Article 15 EU Arbitration Convention
Paragraph 2 Code of Conduct

Paragraph 7.3(i) Code of Conduct

Interaction with domestic appeals
Article 6(1) EU Arbitration Convention
Article 7(1) EU Arbitration Convention
Article 7(2) EU Arbitration Convention

Article 7(3) EU Arbitration Convention
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Adherence to the testing principles?
• Right of appearance: no adherence to the principles of
clarity and simplicity, effectiveness, efficiency, legal
justice and legal certainty;
• Right to be informed of developments: adherence to the
principles of transparency, efficiency and legal
certainty, but not to the principles of clarity and
simplicity and legal equality; and
• Right of calling-off the procedure: adherence to the
principles of clarity and simplicity and legal justice.
• Right of providing information: adherence to the
principles of clarity and simplicity, effectiveness, legal
justice, legal equality and legal certainty; and
• Right of appearance: no adherence to the principles of
clarity and simplicity and effectiveness, but with the
principles of legal justice, legal equality and legal
certainty.
• Acceptance of an agreement as a result of the mutual
agreement procedure: no adherence to the principles
of clarity and simplicity, legal justice, legal equality
and legal certainty;
• Acceptance of a final decision as a follow-up to the
advisory commission’s opinion: ibid; and
• Binding opinion of the advisory commission: ibid.

Adherence to the testing principles?
• Hierarchy rule: no adherence to the principles of
clarity and simplicity, transparency, legal equality and
legal certainty;
• Dependency on outcome mutual agreement procedure
under double tax convention: adherence to the
principle of clarity and simplicity, but not with the
principles of effectiveness and efficiency; and
• Alignment with pending procedures: no adherence to
the principle of clarity and simplicity, adherence to the
principles of effectiveness and efficiency.
• Interaction during the application phase and
unilateral relief procedure: adherence to the principles
of clarity and simplicity and legal certainty;
• Interaction during the mutual agreement procedure:
no adherence to the principles of clarity and simplicity,
effectiveness, efficiency, legal equality and legal
certainty;
• Interaction during the arbitration procedure:
- Simultaneous appeals for administrative penalties:
adherence to the principles of clarity and
simplicity, effectiveness, efficiency; legal justice,
legal equality and legal certainty;
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-

Paragraph 7.7 Code of Conduct

Triangular cases
Subject and provision in the EU Arbitration
Convention/ Code of Conduct
Scope of application
Article 6(1) EU Arbitration Convention
Paragraph 3 Code of Conduct

Procedural application
Paragraph 3 Code of Conduct
Paragraph 7.5(a)/(d) Code of Conduct

Paragraph 7.5(d) Code of Conduct

Paragraph 7.1(f) Code of Conduct

Paragraph 7.5(a)/(b)/(c) Code of Conduct

Paragraph 7.5(c)/(e) and 9.2(d) Code of
Conduct

-

Simultaneous appeals for the dispute in question:
no adherence to the principles of clarity and
simplicity, transparency, effectiveness, efficiency,
legal justice, legal certainty and legal equality; and
• Interaction during the implementation phase:
adherence to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice,
legal certainty and legal equality.

Adherence to the testing principles?
• EU triangular cases: adherence to the principles of
clarity and simplicity, legal equality and legal
certainty; and
• Non-EU triangular cases: no adherence to the
principles of clarity and simplicity and legal
certainty.
• EU triangular cases:
- Identification of a triangular case: no adherence
to the principles of clarity and simplicity
transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty;
- Taxpayer’s rights and involvement: no adherence
to the principles of clarity and simplicity,
efficiency, legal justice and legal certainty;
- Two-year deadline for the mutual agreement
procedure: no adherence to the principles of
clarity and simplicity, effectiveness, efficiency,
legal equality and legal certainty;
- Approaches to triangular cases: no adherence to
the principles of clarity and simplicity
transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty;
- Composition of the arbitration commission: no
adherence to the principles of clarity and
simplicity,
transparency,
effectiveness,
efficiency, legal justice, legal equality and legal
certainty; and
• Non-EU triangular cases: no adherence to the
principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality
and legal certainty.

The above sub-conclusions on the three miscellaneous subjects relating to the functioning of the
EU Arbitration Convention lead to the overall conclusion that the provisions of the convention –
and supplemented by the Code of Conduct – are on these three subjects not completely
sufficiently clear and precise enough to adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. Although
the Code of Conduct includes provisions that provide more guidance as regards the rules of the
convention on these matters, these provisions are also not fully clear and descriptive in all aspects.
This conclusion will be further taken into account when answering the second research subquestion in chapter 17.

Amsterdam, June 2016

556

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

17. Answering the second research sub-question

17.1 Chapter overview
This chapter includes the answer to the second research sub-question of this work, which relates to
the functioning of the EU Arbitration Convention. This sub-question reads:
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct – its
principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?

Chapters 9-16 discussed in detail the relevant aspects of the convention relating to its procedural
functioning so as to be able to answer this sub-question. These aspects concern the convention’s
formal and material scope of application as well as its procedural functioning as regards the
convention’s five phases (application phase, unilateral relief procedure, mutual agreement
procedure, arbitration procedure and implementation phase). The analysis of the convention’s
functioning took into account the provisions included in the convention, the work performed by
the EU JTPF, and the provisions (if any) incorporated in the Code of Conduct. Each chapter ended
with concluding remarks that answered whether for each specific aspect of the convention its
content adheres to the testing principles of the second sub-question. The conclusions drawn in
these chapters are discussed in this chapter first. This concerns consecutively the convention’s
formal scope of application 17.2, material scope of application 17.3 and procedural functioning
17.4. The answer to the second sub-question is provided in section 17.5.
17.2 Formal scope of application
The formal scope of the convention covers the following subjects: (i) applicable language, (ii),
period of application (including withdrawal from and termination of the convention), (iii)
ratification procedures, (iv) definition of terms, (v) taxes covered, (vi) taxpayers covered (personal
application) and (vii) territorial scope. Chapters 2 and 3 analyzed subjects (i)–(iii) and chapter 9
analyzed subjects (iv)–(vii). In order to test whether as regards the formal scope of application the
convention functions satisfactorily, and connected therewith, to answer the second sub-question of
this work, the following question was posed in section 0.5:
Do the formal rules on the convention’s formal scope of application adhere to the principles of
clarity and simplicity, legal equality and legal certainty?

This questions aims to identify whether the rules of the convention, as regards its formal scope of
application, are sufficiently descriptive in that they do not leave any ambiguities as regards their
application and interpretation (principle of clarity and simplicity). In other words, whether the
rules included in the EU Arbitration Convention are defined sufficiently clearly so that they do not
create any uncertainties or a lead to a different application/outcome in similar cases, or lead to a
situation of non-application (principles of legal equality and legal certainty). Based on the
analyses conducted in chapters 2, 3 and 9 the answer to this question is as follows:
Applicable language
Article 22 of the convention adheres to the principle of clarity and simplicity, as the wording used in the
article is sufficiently descriptive as to which languages are the official languages of the convention, and
does not create any ambiguities as regards its interpretation. However, as different language versions
may lead to disputes among the Member States on the interpretation of terms used in the convention,
article 22 does not adhere to the principles of legal equality and legal certainty.
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Period of application
• Running-period: by providing for a tacit and automatic renewal of the convention’s running-period,
taxpayers have sufficient guarantees on whether the EU Arbitration Convention will remain in force;
therefore article 20 of the convention adheres to the principles of clarity and simplicity and legal
certainty;
• Admissibility of cases: articles 6(1) and 18 of the convention sufficiently clarify when cases are
admissible during the convention’s running period, and therefore adhere to the principles of clarity and
simplicity, legal equality and legal certainty. This conclusion does not apply to paragraph 12 of the
Code of Conduct, as it is only a non-binding recommendation and not an enforceable obligation; and
• Unilateral withdrawal from the convention: the convention also sufficiently clarifies that a unilateral
withdrawal is not allowed; therefore it adheres to the principles of clarity and simplicity, legal equality
and legal certainty.
Ratification procedures
A gradual entry into force is, from a legal perspective, the only possible solution to let new Member
States accede the convention. By doing so taxpayers have legal certainty on when their cases will
become admissible under the convention. The rules included in the 1995 and 2005 Accessions
Conventions adhere on this point to the principles of clarity and simplicity and legal certainty.
Definition of terms
Article 3(2) of the convention does not provide a workable solution to define terms that remain
undefined in the EU Arbitration Convention. Consequently, access to the convention’s procedures may
be denied or its application may be frustrated due to a disagreement between the Member States on the
interpretation of undefined terms. For that reason, article 3(2) does not adhere to the principles of clarity
and simplicity, legal equality and legal certainty.
Taxes covered
Article 2(1) and (2) of the convention adheres to the principle of clarity and simplicity as to which taxes
the convention applies. This conclusion, however, does not apply to some Member States’ definitions,
which lead to inconsistency and variation of taxes to which the convention applies. This conflicts with
the principle of legal equality. Further, the inclusion of the words ‘in particular’ in article 2(2) provides
taxpayers a greater level of certainty that their cases are covered by the convention, and thus their legal
certainty is improved. Last, article 2(3) is sufficiently descriptive in stating that the convention also
applies to newly introduced taxes or taxes that replace or amend existing taxes; this adheres to the
principle of clarity and simplicity.
Personal application
• Eligible persons: articles 1(1) and (2) of the convention (in conjunction with the Joint Declaration on
article 4(1)) sufficiently clarify who can apply for the convention’s application, and therefore adhere
to the principles of clarity and simplicity, legal equality and legal certainty;
• Application to permanent establishments: article 1(2) places a permanent establishment on an equal
footing with an enterprise, which adheres to the principle of legal equality. As its content is also
sufficiently descriptive, it also adheres to the principle of clarity and simplicity. This conclusion,
however, does not apply where a permanent establishment of an enterprise resident in a non-Member
State is involved, which conflicts with the principle of legal equality;
• Definition ‘enterprise of a Contracting State’: article 1(1) fails to define this phrase. This may lead
to different interpretations among the Member States, which does not contribute to a uniform
application of the convention. On this point, article 1(1) does not adhere to the principle of clarity
and simplicity as well the principles of legal equality and legal certainty;
• Definition of the term ‘associated enterprises’: article 4(1) of the convention does not provide a
proper definition of this term. Nevertheless, as it formulates a broad scope of application, article 4(1)
does adhere to the principles of clarity and simplicity, legal equality and legal certainty; and
• Definition of term ‘permanent establishment’: the convention fails to define the term ‘permanent
establishment’, which runs the risk of different application and interpretation among the Member
States. For this reason, there is no adherence to the principles of legal equality and legal certainty.
Paragraph 2 of the Code of Conduct does not provide a satisfactory means of resolving this issue.
Territorial scope
Article 16 of the convention does not sufficiently clarify to which territories the convention applies, it
refers to out-of-date treaties, articles and annexes. Although in general the convention applies to the
European territory of Member States, some Member States have territories outside the European
continent, have independent or (semi-) autonomous regions, or have territories surrounded by a nonMember State. For these territories and regions it is unclear whether the convention applies. Further,
Germany’s unilateral declaration on article 16 is outdated, as it relates to the pre-1991 situation in which
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Germany was not reunited. For this reason, article 16 does not adhere to the principles of clarity and
simplicity and legal certainty.

To summarize, the provisions included in the EU Arbitration Convention and/or the Code of
Conduct as regards the convention’s formal scope of application mostly adhere to the principles of
clarity and simplicity, legal equality and legal certainty. This conclusion, however, not does not
fully apply to articles 1(1), 1(2), 2(1), 3(2), 4(1), 16 and 22 of the convention and paragraph 2 of
the Code of Conduct. These provisions either do not adhere to all the testing principles, or only
adhere to them partially.
17.3 Material scope of application
The material scope of application of the EU Arbitration Convention defines the conditions upon
which cases become admissible under the convention’s procedures. This scope of application
consists of: (i) cases covered, (ii) application to primary, corresponding and secondary
adjustments, (iii) application to situation of losses, (iv) application of the tax principles – the
arm’s length principle and principle for attributing profits to permanent establishments – and (v)
application to cases of thin capitalization. Chapter 10 discussed in detail the convention’s material
scope of application. In order to answer the question whether the convention, as regards its
material scope of application, functions satisfactorily and connected therewith to be able to answer
the second sub-question of this work, the following question was posed in section 0.5:
Do the material rules on the convention’s scope of application and the tax principles underlying the
convention adhere to the principles of clarity and simplicity, legal equality and legal certainty?

Like the formal scope of application, this questions aims at identifying whether the rules in the EU
Arbitration Convention on its material scope of application are sufficiently descriptive in that they
do not create any ambiguities as regards their application and interpretation (principle of clarity
and simplicity), whether there is sufficient guidance as regards to the application of the
convention’s tax principles, and whether the correct application of these principles leads to
fulfillment of the principal objective of the convention in each specific case (principles of legal
equality and legal certainty). Based on the analyses conducted in chapter 10 this question is
answered as follows:
Cases covered
Article 1(1) of the EU Arbitration Convention sets out four conditions that have to be met before a case
becomes admissible under the convention. These conditions have sufficiently been defined in article
1(1), so that provision adheres to the principles of clarity and simplicity, legal equality and legal
certainty. This conclusion, however, does not apply to the fourth requirement (double taxation as a result
of the profit adjustment), which is not properly reflected in article 1(1) of the convention. This may lead
to discussions as to whether taxpayers have access to the convention’s procedures prior to the actual
occurrence of double taxation, which means that article 1(1) does not adhere to the principle of legal
certainty. Furthermore, as this may also lead to a non-uniform application of the convention, there is no
adherence to the principle of legal equality either.
Article 6(1) of the EU Arbitration Convention does not require an actual payment of tax as a prerequisite
for cases to become eligible under the convention’s procedures. For clarity purposes, this is explicitly
stated in paragraph 1(a) of the Code of Conduct. This paragraph is sufficiently descriptive, provides
taxpayers with more certainty as to when and whether their case can be dealt with under the convention,
and also avoids similar cases being treated unequally under the convention’s procedures. This paragraph
adheres to the principles of clarity and simplicity, legal equality and legal certainty.
Primary adjustments
The EU Arbitration Convention’s application to primary adjustments is sufficiently clarified in article 4
of the convention, which demonstrates that it adheres to the principles of clarity and simplicity, legal
equality and legal certainty.
Article 5 of the convention includes procedural rules for Member States when imposing such adjustment.
The first sentence of article 5 is ambiguous in that it does not define the term ‘in due time’, nor does it
define how and by whom the taxpayer should be informed of the imposition of a (intended) profit
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adjustment. This does not adhere to the principles of clarity and simplicity, legal equality and legal
certainty. This conclusion also applies to the second and third sentences of article 5, which are
considered redundant provisions.
Corresponding adjustments
The convention’s structure and provisions are sufficiently clear in that corresponding adjustments are
included in the convention’s scope of application and therefore the structure and these provisions adhere
to the principles of clarity and simplicity, legal equality and legal certainty.
Secondary adjustments
The convention does not apply to secondary adjustments, which is sufficiently clarified in article 1(1) of
the convention. The provision therefore adheres to the principle of clarity and simplicity. The imposition
of secondary adjustment, however, is closely connected to the convention, especially the outcome of its
procedures. Although the EU JTPF has made recommendations on this point, it is concluded that they
not fully contribute to the elimination of double taxation, as they fail to make a link between the outcome
of the convention’s application in respect of the primary adjustments and the mutual agreement
procedure conducted under the applicable double tax convention in respect of the secondary adjustment.
Due to the absence of a coherent system, there is no adherence to the principle of clarity and simplicity.
Further, as Member States have different policies on resolving double taxation as a result of the
imposition of secondary adjustments, there may be different outcomes for similar situations. This does
not adhere to the principle of legal equality. Additionally, as uncertainty is created, there is no adherence
to the principle of legal certainty either.
Application to situation of losses
Article 1(3) of the EU Arbitration Convention clarifies that the convention also applies to situation of
losses. Member States, however, hold different opinions on whether this only covers the situation in
which only one of the associated enterprises suffered losses, or also if both associated enterprises
suffered losses. As this is not fully clarified, article 1(3) does not adhere to the principle of clarity and
simplicity. As it may subsequently lead to a non-uniform application of the convention and as
uncertainty is created, there is also no adherence to the principles of legal equality and legal certainty
either.
Tax principles
• Dealings between associated enterprises: article 4(1) of the EU Arbitration Convention incorporates
the arm’s length principle. Paragraph 6(a) of the Code of Conduct stipulates that this principle is to
be applied as advocated by the OECD. This provides taxpayers and competent authorities with
certainty on which guidance is to be applied, and it also makes sure that all cases are handled
according to the same standard. These provisions, taken together, therefore adhere to the principles
of legal equality and legal certainty. Paragraph 6(a) does not adhere to the principle of clarity and
simplicity, as it only refers to the OECD in general, and not to specific documents, commentaries or
other guidance. Further, it has not been specified whether only the competent authorities, or also the
advisory commission, should adhere to the view of the OECD; and
• Profit attribution to permanent establishments: article 4(2) of the convention incorporates the
principle for attributing profits to permanent establishments. Paragraph 6(b) of the Code of Conduct
stipulates that article 7 of the OECD Model Convention and its annexed Commentary is to be
followed in interpreting article 4(2) of the convention. Which version of article 7 of the OECD
Model Convention and its annexed Commentary is to be applied, is made dependent on the
applicable double tax convention between the Member States concerned. Paragraph 6(b) provides
guidance and certainty on the application and interpretation of article 4(2), which adheres to the
principle legal certainty, but does not adhere to the principles of clarity and simplicity, and legal
equality, as paragraph 6(b) leads to different applications of article 4(2) due to different versions of
article 7 of the OECD Model Convention included in the double tax conventions between Member
States; it also fails to provide a satisfactory solution for triangular cases.
Application to thin capitalization cases
Article 4(1) of the EU Arbitration Convention does not specify whether thin capitalization cases are
included in its scope of application. Paragraph 4 of the Code of Conduct clarifies that thin capitalization
legislation that limits the deduction of interest expenses on the basis of the arm’s length principle is
included in the convention’s scope of application. Nevertheless, that paragraph remains ambiguous on
whether discussions on the loan amount and on debt/equity thin capitalization legislation with a safehaven clause are included in the convention’s scope of application. Furthermore, Member States’
reservations to that paragraph are not based on sound legal reasoning, and also create different
applications of the convention. For these reasons both provisions do not adhere to the principles of
clarity and simplicity, legal equality and legal certainty.
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To summarize, taken as a whole, the provisions of the EU Arbitration Convention and/or the Code
of Conduct as regards the convention’s material scope of application do not fully adhere to the
principles of clarity and simplicity, legal equality and legal certainty. The exception is article 1(1)
of the convention as regards the convention’s application to primary, corresponding and
secondary adjustments.
17.4 Procedural functioning
17.4.1 General considerations
The EU Arbitration Convention consists of five procedural phases, which are: (i) application, (ii)
unilateral relief procedure, (iii) mutual agreement procedure, (iv) arbitration procedure and (v)
implementation. Chapters 11-16 provided an in-depth analysis of the rules of the convention and
Code of Conduct on the procedural functioning of these five phases. This procedural functioning
is considered to be the most important issue of the EU Arbitration Convention, as by applying
these procedures taxpayers are relieved of double taxation arising from transfer pricing profit
adjustments. In order to answer the second sub-question of this work as regards the convention’s
procedural functioning, chapters 11-16 analyzed if and if so to what extent the convention’s
procedures are:
Defined sufficiently clearly so that they can contribute to the settlement of cases that fall within its
scope within the given time limits and as such adhere to the principles of clarity and simplicity,
transparency, effectiveness and efficiency? Furthermore, do the convention’s procedures provide
an outcome in all cases that conforms with the principles of legal justice, legal equality and legal
certainty?

The question is whether the procedural rules (or the absence thereof) in the convention for the five
phases are defined sufficiently clearly and precisely; whether they are easy to apply in that they do
not create any uncertainties; or a different application/outcome for similar cases; or lead to a
situation of non-application, and whether they are actually able to settle the dispute in question in
the given time period. This section answers this question, distinguishing each of the five phases of
the convention (sections 17.4.2-17.4.6). Furthermore, there are three subjects that relate to each of
the convention’s five phases and not to an individual phase separately: (i) taxpayer’s rights and
involvement, (ii) interaction with other dispute settlement mechanisms and (iii) triangular cases.
These three subjects are separately discussed in section 17.4.7. The answer to the question posed
above is taken into account when answering the second sub-question in section 17.5.
17.4.2 Phase I: Application
The first phase of the EU Arbitration Convention is the phase in which a taxpayer submits a
request for the convention’s application. Chapter 11 conducted an in-depth analysis of the rules of
the convention and of the Code of Conduct in relation to this phase, namely articles 3(1), 6(1) and
13 of the convention and paragraphs 1(b), 4, 7.1(a) and (d), 7.2, 7.3(d)(f) and 7.6(a) Code of
Conduct. In order to answer the question whether the procedural functioning of the convention in
this first phase is satisfactory, and to be able to answer the second sub-question of this work; the
following conclusions are drawn:
Three-year deadline for submission of a request
• Commencement date of the deadline: article 6(1) of the convention does not sufficiently define the
starting-point of the three-year deadline, as it does not define the phrase ‘first notification of action’.
Although paragraph 7.2 of the Code of Conduct includes a definition of this phrase, it nevertheless
leaves Member State the possibility to interpret this definition differently; this does happen in practice.
Furthermore, paragraph 7.2 fails to reflect that early submissions of requests are allowed under the
convention. This not only conflicts with the wording of article 6(1), it does also not neutralize the risk
of divergent interpretation and application of the convention by the Member States. For these reasons,
article 6(1) and paragraph 7.2, taken together, do therefore not adhere to the principles of clarity and
simplicity, legal equality and legal certainty; and
• Timely submissions of requests: paragraph 7.1(a) of the Code of Conduct stipulates that it is the
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primary responsibility of taxpayers to timely file a request under the convention and that they should
then take all reasonable steps to ensure that deadlines in the convention’s provisions are met. As the
content of this paragraph is sufficiently descriptive, it adheres to the principles of clarity and simplicity
as well as legal certainty; it also provides legal equality, as no exception is made for borderline cases.
Persons eligible to submit a request
• Eligible persons: article 6(1) of the EU Arbitration Convention clearly defines which persons are
eligible to submit a request for the convention’s application: the enterprise that is (likely to be) faced
with a profit adjustment, as well as the associated enterprise(s) that is (are) party(ies) to the
transaction(s) for which a profit adjustment was imposed. This provision adheres to the principle of
clarity and simplicity. Further, as no uncertainty is created, and because there is an equal treatment of
cases, article 6(1) also adheres to the principles of legal justice, legal equality and legal certainty.
• Change in taxpayer’s legal nature: paragraph 1(b) of the Code of Conduct clarifies that that a change
in the legal nature of a taxpayer following a merger of a restructuring does not lead to a nonapplication of the convention. This paragraph adheres to the principles of legal justice, legal equality
and legal certainty, but not to the principle of clarity and simplicity, as it: (i) incorrectly does not refer
to dissolutions/liquidations, (ii) does not define the words ‘changed otherwise’, (iii) does not clarify to
which Member State a request for the convention’s application has to be submitted after a change in
legal status, and (iv) also contains some textual ambiguities.
Grounds for submission of a request
• Grounds: article 6(1) of the convention sufficiently defines on what grounds taxpayers are allowed to
submit a request for the application of the convention’s procedures. It therefore adheres to the
principles of clarity and simplicity, legal justice, legal equality and legal certainty;
• Finality of tax assessments: article 13 of the convention also sufficiently clarifies that the finality of a
tax assessment does not block a taxpayer’s access to the convention’s procedures. This article
therefore also adheres to the principles of clarity and simplicity, legal justice, legal equality and legal
certainty; and
• Audit settlements: paragraph 7.1(d) of the Code of Conduct stipulates that taxpayers should not be
forced to agree to a settlement proposal under the condition that there is no access to the procedures of
the convention. The effect of paragraph 7.1(d) is limited, as Member States may still use audit
settlements to block a taxpayer’s access to the convention’s procedures. For that reason there is no
adherence to the principles of legal justice, legal equality and legal certainty. Further, as the provision
fails to state properly that an initial agreement by the taxpayer to an imposed profit adjustment does
not block a taxpayer’s access to the convention’s procedures at a later stage, there is also no adherence
to the principle of clarity and simplicity.
Content, format and language of the request
• Content:
- Information to be included in the request: paragraph 7.6(a) of the Code of Conduct provides
taxpayers sufficient guidance as to what information is to be included in a request for the
convention’s application. This information is also sufficient for Member States to judge the request
on its well-founded merits and to start their proceedings under the mutual agreement procedure. By
providing for a list of information to be submitted, a more efficient process is created. This
provision therefore adheres to the principle of; clarity and simplicity, transparency, legal equality
and legal certainty;
- Informing of other Member States involved: article 6(1) of the convention obliges taxpayers to
notify the competent authority to which the request is submitted and to inform it which other
Member States are involved in the case. This provision lacks practical value, as paragraph 7.3(d)
already obliges taxpayers to send copies of its request to all Member States involved. For that
reason, there is no adherence to the principles of clarity and simplicity, effectiveness and
efficiency;
- Timely submissions: although from a legal perspective not per se required, paragraph 7.2 of the
Code of Conduct stipulates that if a request for the convention’s application includes the
information listed in paragraphs 7.6(a)(i)-(viii) of the Code of Conduct, and if it is submitted within
the three-year deadline, the request may not be judged as not timely submitted. Inclusion of this
provision provides more clarity, avoids uncertainties and discussions, and also increases the
efficiency of the process. It therefore adheres to the principles of clarity and simplicity, efficiency,
legal equality and legal certainty;
- More than one adjustment: in case of more than one adjustment, paragraph 7.6(a) specifies that the
taxpayer should state in its request for which adjustment the taxpayer specifically seeks the
convention’s application. This provision adheres to the principles of clarity and simplicity;
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• Format: the absence of a format for submission of a request in the convention neither hinders its
functioning nor harms taxpayer’s legal rights, therefore it does not conflict with the principles of
clarity and simplicity, effectiveness, efficiency, legal equality and legal certainty; and
• Language: the requirement of filing in the local language leads to inefficiencies and unnecessary costs
of translation, also because English is commonly the working language in transfer pricing. For that
reason, there is no adherence to the principles of clarity and simplicity, effectiveness, efficiency and
legal certainty. Furthermore, the last sentence of paragraph 7.3(d) of the Code of Conduct only deals
with the situation of a commonly agreed working language. As a common working language,
however, is not always agreed, paragraph 7.3(d) is ambiguous on how to proceed in case of filing in
the local language, and therefore does not adhere to the principle of clarity and simplicity.
Addressee of the request
• Definition of the term ‘competent authority’: article 3(1) of the EU Arbitration Convention defines this
term. This definition, in combination with the wording used in article 6(1) and the inclusion of the
contact details of each Member States’ competent authority on the EU JTPF’s website, provides
taxpayers with sufficient guidance as to which governmental institution they should submit their
request and therefore adheres to the principle of clarity and simplicity. This conclusion does not apply
to the situation in which the taxpayer has transferred its residence prior to the submission of a request
for the convention’s application, as the convention remains silent as to which competent authority the
request should then be submitted; and
• Submission to all competent authorities involved: paragraph 7.3(d) of the Code of Conduct obliges
taxpayers to submit a copy of the request to all the competent authorities involved. This may speed up
proceedings under the convention. As its content is also sufficiently descriptive, it adheres to the
principles of clarity and simplicity and efficiency.
Receipt of the request
• Paragraph 7.3(e) of the Code of Conduct sufficiently defines whether and when the taxpayer is to be
notified of the request submitted; the term of one month is considered reasonable. This adheres to the
principles of clarity and simplicity, transparency, effectiveness, efficiency, legal equality and legal
certainty;
• As regards notification of the other Member State(s) involved of the request submitted, it is concluded
that paragraph 7.3(e) also provides sufficient guidance on the term for such notification; the term of
one month is considered reasonable. Nevertheless, paragraph 7.3(e) overlaps with paragraph 7.3(d) of
the Code of Conduct, which already obliges taxpayers to send a copy of the request to all competent
authorities involved. This creates uncertainties, leads to unnecessary and multiple sharing of
information, and, most importantly, is an inefficient system. For that reason, these provisions do not
adhere to the principles of clarity and simplicity, efficiency and legal certainty; and
• Paragraphs 7.3(f) and 7.6(a)(vii-viii) of the Code of Conduct sufficiently define within what deadline
a competent authority should request additional information if it considers that not all information has
been submitted. The term for such request is set at two months, which is considered reasonable. Both
paragraphs adhere to the principle of clarity and simplicity, efficiency and legal certainty.

In answer to the second sub-question, as regards the first phase of the convention’s five phases,
the provisions included in the convention and/or the Code of Conduct do not, on an overall basis,
adhere to the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty.
17.4.3 Phase II: Unilateral relief procedure
After the submission of the request for the application of the EU Arbitration Convention, the
convention’s second phase commences: the unilateral relief procedure. It is during this procedure
that the competent authority to which the request for the convention’s application has been
submitted has to review this request on its well-founded merits and if it is satisfied as to these, it
must see whether it is able to arrive unilaterally at the elimination of double taxation by providing
for a satisfactory solution. In chapter 12 an in-depth analysis was performed of the rules of the
convention and Code of Conduct relating to this phase, contained in articles 6(2) and 8 of the
convention and paragraphs 5, 7.3(d)-(h), 8 and 10(a) of the Code of Conduct. In order to answer
the question whether the convention, as regards its procedural functioning related to this second
phase, functions satisfactorily, and thus to be able to answer the second sub-question of this work,
the following conclusions are drawn:
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Timeline for the procedure
The EU Arbitration Convention and the Code of Conduct do not provide a timeline within which the
unilateral relief procedure should to be conducted. This runs the risk of a lengthy process and a delay in
the elimination of double taxation as well as of a non-uniform application of the convention. For these
reasons there is no adherence to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty.
Review of the request
• Well-founded request: article 6(2) of the convention does not define the term ‘well-founded’. The
absence of a definition of this term means that it is up to each Member State’s subjective
interpretation whether in an individual case a request submitted meets the well-founded criterion. This
runs the risk of a non-application and a non-uniform application of the convention for cases that
should be dealt with by its procedures, and, moreover, does not make a transparent process. The
convention does not adhere to the principles of clarity and simplicity, transparency, legal justice, legal
certainty and legal equality on this matter. Furthermore, the recommendation in paragraph 5 Code of
Conduct – to provide domestic legal remedies so as to determine whether a denial of access to the
convention is justified – does not resolve these problems, as it is only a very loose recommendation to
Member States; and
• Arriving at a satisfactory solution: article 6(2) of the convention also does not define the term
‘satisfactory solution’. This harms the taxpayer’s position, creates uncertainties, provides a nontransparent process and also does not contribute to a uniform and effective application of the
convention’s procedures. Article 6(2) does not adhere to the principles of clarity and simplicity,
transparency, legal justice, legal equality and legal certainty.
Procedural rules
Paragraph 7.3 Code of Conduct establishes procedural rules to be applied when judging a request on its
well-founded merits and assessing whether a unilateral solution is possible for the case under review.
There are thee outcomes in this respect:
(i) A request is not well-founded (paragraphs 7.3(e) and (g)(i));
(ii) A request is well-founded and a satisfactory solution is possible (paragraph 7.3(g)(ii)); and
(iii) A request is well-founded and no satisfactory solution is possible (paragraphs 7.3(g)(iii) and 7.3(h)).

Paragraphs 7.3(e)-(h) of the Code of Conduct contain textually incorrect and unclear wording,
procedural ambiguities, and thus create uncertainties. For example, paragraph 7.3(g)(ii) does not define
the term ‘as quickly as possible’ for implementing a satisfactory solution, and also does not oblige
competent authorities to inform each other of the outcome of the unilateral relief procedure. This runs
the risk of delay and of a non-uniform application of the convention. On balance there is no adherence to
the principles of clarity and simplicity, transparency, efficiency, legal justice, legal equality and legal
certainty.
Restrictions in the application of the EU Arbitration Convention
Article 8(1) of the convention allows Member States to deny taxpayers access to the convention’s
procedures if they are liable to a serious penalty in relation to the profit adjustment for which they
submitted a request for the convention’s application. Article 8(2), in addition, stipulates that proceedings
under the convention may be stalled until domestic legal/administrative proceedings regarding the
penalty have been finalized. The scope of application of article 8 is clearly defined and also the wording
used contains no ambiguities, apart from a non-alignment of the wording used in paragraphs 1 and 2
(‘judicial or administrative proceedings’ vs. ‘legal or administrative proceedings’). Nevertheless, the
provision does not adhere to the principles of legal justice, legal equality and legal certainty, as the
filling-in of the term ‘serious penalty’ has been left to Member States individually. Although all
definitions aim at cases of tax evasion, tax fraud or other abusive situations, most definitions are
formulated so widely that they go beyond these situations, generally do not have a footing in domestic
law and run the risk of being outdated. Further, these definitions lead to a non-uniform application of the
convention and may exclude cases that do not have a fraudulent character. For that reason, the inclusion
of the penalty clause in article 8 is undesirable and could lead to a double punishment of the taxpayer.
Although paragraph 8 Code of Conduct puts a real obligation on Member States to only apply article 8
of the convention in actual situations of inter alia tax fraud, the effect of this paragraph is limited,
because the problems concerning article 8 are still caused by each Member State’s unilateral definition
of the term ‘serious penalty’. So taxpayers may still be denied access to the convention’s procedures in
non-fraudulent or non-abusive cases. This is reinforced by the fact that paragraph 8 of the Code of
Conduct also refers to other cases than tax fraud: cases of willful default and gross negligence.
Additionally, as paragraph 8 does not provide a definition of these terms, that provision by no means

Amsterdam, June 2016

564

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

resolves the problems of a non-uniform and inconsistent interpretation and application of the penalty
clause. Article 8 of the convention and paragraph 8 of the Code of Conduct, taken together, do not
adhere to the principles of clarity and simplicity, legal justice, legal equality and legal certainty.
Suspension of tax collection
Paragraph 10(a) of the Code of Conduct recommends the Member States to provide the suspension of
tax collection during the period the convention is applied on similar grounds as for domestic appeals
procedures. Although this issue is not an issue to be dealt with by the convention, absence of suspension
of tax collection when applying the convention’s procedures nevertheless jeopardizes its effectiveness
and leaves taxpayers with an additional financial burden. The content of paragraph 10(a) is sufficiently
descriptive and therefore adheres to the principle of clarity and simplicity. However, as not all Member
States grant a suspension of tax collection during the period of the convention’s application, the
provision does not adhere to the principles of effectiveness, legal equality and legal certainty.

In answer to the second sub-question as regards the unilateral relief procedures, the provisions
included in the convention and/or Code of Conduct do not, on an overall basis, adhere to the
principles of clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal
equality and legal certainty.
17.4.4 Phase III: Mutual agreement procedure
If the competent authority, to which the request for the convention’s application was submitted, is
not able to unilaterally resolve the case, it is obliged pursuant to article 6(2) of the convention, to
initiate the mutual agreement procedure. The procedure thus transfers from a unilateral procedure
into a bilateral procedure. It is during the mutual agreement procedure that the competent
authorities jointly have to strive to eliminate double taxation for the case under review. Chapter 13
gave an in-depth analysis of the rules of the convention and of the Code of Conduct on the mutual
agreement procedure, namely articles 7(1) of the convention and paragraphs 7.1(a)-(c) and (e)-(g),
7.3(a)-(c), and 7.4 – 7.6 of the Code of Conduct. In order to be able to answer the question
whether the procedural functioning of the convention is satisfactory in this third phase, and to be
able to answer the second sub-question of this work, the following conclusions are drawn:
Two-year deadline
• Commencement date: pursuant to article 7(1) of the convention, there are two possible commencement
dates of the two-year deadline: (i) the moment a competent authority receives the taxpayer’s request
for the convention’s application, or (ii) the moment a competent authority receives all the relevant
information on the case. Paragraph 7.6(b) of the Code of Conduct only reflects option (ii). It stipulates
that the date of the tax assessment that includes the profit adjustment becomes final can also constitute
the commencement date of the two-year deadline, although the date of tax assessment conflicts with
the wording used in article 7(1) of the convention. Furthermore, the current drafting of paragraph
7.6(b) runs the risk of an incorrect and unequal application of the two-year deadline; it creates
uncertainties for taxpayers, and also runs the risk of delays. For that reason, there is no adherence to
the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal
equality and legal certainty;
• Requesting additional information: if a competent authority deems the submitted information to be
incomplete, it may request additional information, pursuant to paragraph 7.3(h) and 7.6(a)(viii) of the
Code of Conduct. The Code of Conduct does not properly reflect that this request for additional
information may only relate to the ‘missing’ information listed in paragraph 7.6(a) of the Code of
Conduct, and only to consider a request on its well-founded merits. Furthermore, the taxpayer is not
sufficiently protected against unreasonable and inappropriate requests for additional information that
may delay commencement of the two-year deadline. On this matter, paragraph 7.6(a) does not adhere
to the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal
equality and legal certainty;
• Informing other competent authorities of request for additional information: paragraph 7.6(a)(viii) of
the Code of Conduct obliges the competent authorities to notify each other when additional
information is requested. This provision is superfluous and conflicts with paragraph 7.3(h). Requests
for additional information are in principle to be made during the unilateral relief procedure, which is
only conducted by the competent authority that received the taxpayer’s request. Only when the case is
referred to the mutual agreement procedure, should the other competent authorities involved be
provided with all relevant information on the case. The last sentence of paragraph 7.6(a)(viii) does not
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adhere to the principles of clarity and simplicity, effectiveness and efficiency;
• Mutual understanding on whether the minimum information has been submitted: like the above, only
the competent authority of receipt has to judge whether the information submitted meets the minimum
standard of paragraph 7.6(a) of the Code of Conduct. The requirement in paragraph 7.3(e) to have both
the competent authorities involved mutually agree is not in line with the structure of the convention
and is moreover in conflict with the text of paragraph 7.3(h) of the Code of Conduct. This latter
provision stipulates that only the competent authority of receipt has to judge whether a request is wellfounded, and whether the information submitted meets the minimum standard of paragraph 7.6(a).
Further, this provision runs the risk of delay and therefore it does not adhere to the principles of clarity
and simplicity, effectiveness, efficiency, legal equality and legal certainty; and
• Obligation for taxpayers to provide all information to all involved competent authorities: this
obligation, included in paragraph 7.1(h) of the Code of Conduct, is an unnecessary reminder of the text
of paragraph 7.6(a). Furthermore, the obligation to send the information to all competent authorities
conflicts with paragraph 7.1(f) of the Code of Conduct. This provision therefore does not adhere to the
principles of clarity and simplicity, effectiveness and efficiency.
Amendment of the two-year deadline
Pursuant to article 7(4) of the convention, the two-year deadline of the mutual agreement procedure can
be waived on the basis of an agreement between the competent authorities, with the consent of the
associated enterprises concerned. This possibility leads to a disadvantageous position for taxpayers and
also negatively affects the convention’s effectiveness and efficiency. It also creates uncertainties and
inequalities. The provision therefore does not adhere to the principles of effectiveness, efficiency, legal
justice, legal equality and legal certainty. Paragraph 7.1(f) of the Code of Conduct clarifies the content of
article 7(4) and stipulates that in some situations the two-year deadline may be extended for a short
period. As this conflicts with the wording of article 7(4), it creates uncertainties and may also lead to a
non-uniform application of the convention. Additionally, as paragraph 7.1(f) does not define the words
‘particular complex transactions’ and ‘short extension’, it is also ambiguous as regards its scope of
application. On this aspect, article 7(4) does not adhere to the principles of clarity and simplicity,
effectiveness, efficiency, legal justice and legal equality.
Proceedings during the mutual agreement procedure
• Timeline for the two-year deadline: paragraph 7.4 of the Code of Conduct includes a timeline for the
mutual agreement procedure, which provides valuable guidance on how to operate during this
procedure. Further, the timeline and the deadlines enclosed therein are reasonable and appropriate.
There are, however, two points of criticism: (i) the emphasis lies on written communication, whereas
more modern forms of communication could be used to speed-up proceedings after positions have
been exchanged, and (ii) there is a misbalance between the phase of exchanging position papers (10
months) and the negotiations phase (14 months). For these reasons, paragraph 7.4 does not adhere to
the principles of clarity and simplicity, effectiveness and efficiency. Furthermore, paragraph 7.1(b),
stipulating that competent authorities should as quickly as possible resolve cases is a redundant
reminder of what already follows from article 7(1) of the convention / paragraph 7.4 of the Code of
Conduct;
• Independent functioning of the competent authority: paragraph 7.1(c) of the Code of Conduct is
sufficiently descriptive as regards the role to be played by the competent authorities during the mutual
agreement procedure, and also as regards functioning independently of the tax departments of their
Member States. Further, the provision also contributes to a fairer and more equal application of the
convention’s procedures and therefore adheres to the principles of clarity and simplicity, legal justice,
and legal equality. As the actual degree of independence of competent authorities remains dependent
on the Member States’ domestic legislation, the effect of paragraph 7.1(c) may be limited. Inclusion of
this paragraph, however, is from a legal perspective the sole possible option;
• Common working language: paragraph 7.3(a) of the Code of Conduct allows the competent authorities
to use a common working language during the mutual agreement procedure, but it does not oblige
them to do so. This makes the provision less effective, as the competent authorities and taxpayers
incur costs for translating documents, which may also cause delay. This is reinforced if the language
used during the procedure is not similar to the language used during the application phase, unilateral
relief procedure and the arbitration procedure. Moreover, paragraph 7.3(a) allows the competent
authorities to agree on a manner having the same effect. This phrase is not defined and it can also be
questioned what such agreement would entail other than using national languages and translations of
documents. Paragraph 7.3(a) therefore does not adhere to the principles of clarity and simplicity,
effectiveness, efficiency, legal equality and legal certainty; and
• Content and exchange of position papers: paragraph 7.4 of the Code of Conduct contains rules for
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exchanging position papers, and on their content. In essence, these rules sufficiently clarify what
information is to be included in these position papers and also that the information to be submitted
should be sufficient to reach an agreement. Nevertheless, the provision does not adhere to the
principles of clarity and simplicity and efficiency, as: (i) paragraph 7.4(a) incorrectly requires that the
party that imposed the profit adjustment must issue a position paper, even though this is not always
the party to which the request for the convention’s application (ii) paragraphs 7.4(a)(iii) and 7.4(e)(ii)
contain a textual inconsistency, as they refer to ‘the case made by the person making the request’ and
also to ‘double taxation’, whereas they should refer to an overview of the case and to article 1(1) of
the convention, (iii) paragraph 7.4(ii) does not set a time limit for implementation of the solution to
eliminate double taxation, if the solution set out in the position paper is accepted, and (iv) paragraph
7.4(e)(ii) somewhat blindly copied paragraph 3.4.1 of the OECD’s MEMAP, which makes its content
more of a recommendation than an obligation.
Secrecy obligation:
Paragraph 7.3(c) of the Code of Conduct envisages ensuring the confidentiality of information during
the mutual agreement procedure. This provision’s effectiveness is challenged, as for a full assurance of
confidentiality of information; such provision should be included in the convention itself. Furthermore,
the content of paragraph 7.3(c) is not sufficiently descriptive to ensure that the secrecy provision in
double tax conventions between Member States and/or in their domestic legislation can actually be
applied with respect to the convention. The provision does not, therefore, adhere to the principles of
clarity and simplicity, effectiveness, legal equality and legal certainty.
Costs
Each stakeholder in the procedure has to bear its own costs during the mutual agreement procedure. As
the taxpayer is not a party to the procedure, his liability for the costs incurred during this procedure is
dependent on the competent authorities involved. This mainly comes down to costs for complying with
requests for (additional) information. Paragraph 7.1(g) of the Code of Conduct stipulates that the mutual
agreement procedure should not impose inappropriate or excessive compliance costs on the taxpayer that
submitted the request for the convention’s application, or on any other person involved in the case.
Because this paragraph does not define the terms ‘inappropriate’ and ‘excessive’, the taxpayer is not
effectively protected from such inappropriate and excessive compliance costs. Paragraph 7.1(g) does not,
therefore, adhere to the principles of clarity and simplicity, effectiveness, legal justice, legal equality and
legal certainty.
Outcome of the procedure
• An agreement is reached: an agreement reached must, pursuant to article 6(2) of the convention, fully
eliminate double taxation, and be based on the tax principles of article 4 EU of the convention. Article
14 of the convention defines when double taxation is considered as eliminated. Article 6(2) in
conjunction with article 14 sufficiently defines on what grounds an agreement has to be based.
Further, article 7(1) sufficiently clarifies that if an agreement is not based on these grounds, the case
under review must still be referred to the arbitration procedure. The provisions therefore adhere to the
principles of clarity and simplicity, legal justice, legal equality and legal certainty;
• No agreement is reached: if no agreement is reached, the case is, pursuant to article 7(1) of the
convention, mandatorily referred to the arbitration procedure. This provision is sufficiently descriptive
and therefore adheres to the principles of clarity and simplicity, legal justice, legal equality and legal
certainty. As, however, rarely cases are referred to the arbitration procedure, the provision does not
adhere to the principle of effectiveness; and
• Calling off the arbitration procedure: pursuant to article 7(5) of the convention, the reference to the
arbitration procedure may be called-off, but if this happens, the rights granted to taxpayers in article 6
remain unaffected. This runs the risk of being used as a pressure tool on taxpayers not to have their
cases referred to the arbitration procedure. The wording used is ambiguous, as it does not state which
party is allowed to invoke this provision. In addition, the reference to article 6 is limited, as the
taxpayer has no rights during the mutual agreement procedure. Article 7(5) does not adhere to the
principles of clarity and simplicity, effectiveness, efficiency, legal justice, legal equality and legal
certainty.

Based on these conclusions, the answer to the second sub-question, insofar as related to the
mutual agreement procedure, is that the provisions of the convention and/or of the Code of
Conduct do not, on an overall basis, adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. Although
the Code of Conduct includes provisions that provide more guidance as regards the rules of the
convention in respect of the mutual agreement procedure, these provisions are also not fully clear
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and descriptive in all aspects. For that reason, the second sub-question is answered negatively for
the mutual agreement procedure.
17.4.5 Phase IV: Arbitration procedure
If the competent authorities involved fail to agree on a solution that eliminates double taxation for
the case under review within the two-year deadline of the mutual agreement procedure, the case is
mandatorily referred to the arbitration procedure, pursuant to article 7(1) of the convention.
Chapter 14 conducted an in-depth analysis of the rules of the convention and of the Code of
Conduct on this procedure, namely articles 9-11 of the convention and paragraphs 9.1-9.4 of the
Code of Conduct. In order to answer the question whether the convention, as regards its
procedural functioning – related to the arbitration procedure – functions satisfactorily, and to
answer the second sub-question of this work, the following conclusions are drawn:
Six-month deadline
The six-month deadline in article 11(1) of the convention is a sufficient term for an advisory
commission to deliver an opinion. Paragraph 9.3(a) of the Code of Conduct defines the commencement
date of this deadline as the date on which the advisory commission’s chairman confirms that all its
members have received all the documentation and information relating to the case under review
specified in paragraph 9.2(f) of the Code of Conduct. Although paragraph 9.3(a) constitutes the most
logical and most workable commencement date, the reference in paragraph 9.2(f) to Member States in
the plural form, and the inclusion of the confusing words ‘in particular’ mean that there is no adherence
with the principles of clarity and simplicity and efficiency. The risk of different interpretations also does
not adhere to the principles of legal justice, legal equality and legal certainty.
Establishment of the advisory commission
• Obligation of establishment: the competent authority of the Member State that imposed the profit
adjustment is obliged, pursuant to paragraph 9.2(a) of the Code of Conduct, to establish the advisory
commission. This rule is illogical and inefficient, as this should be task of the competent authority to
which the request for the convention’s application was submitted. Moreover, the allowance in
paragraph 9.2(a) of deviating rules runs the risk of delay and may also lead to a non-uniform
application of the convention. Although paragraph 9.2(a) adheres to the principle of clarity and
simplicity, it does not adhere to the principles of effectiveness, efficiency, legal justice, legal equality
and legal certainty;
• Term for establishment: competent authorities have six months, pursuant to paragraph 9.2(b) of the
Code of Conduct, to establish the advisory commission. Although this provides taxpayers with more
certainty on the actual resolution of their cases, any deadline on this subject should be included in the
convention itself; six-months is also too long a term for the activities necessary to establish a
commission. The provision adheres to the principle of clarity and simplicity, legal justice, legal
equality and legal certainty, but not to the principles of effectiveness and efficiency; and
• Failure to establish the advisory commission: if one competent authority fails to establish the advisory
commission the other competent authority involved becomes entitled to do so, pursuant to paragraph
9.2(b) Code of Conduct. This provision does not adhere to the principles of clarity and simplicity,
effectiveness, efficiency, legal justice, legal equality and legal certainty, because paragraph 9.2(b) only
makes a non-obligatory recommendation to the other competent authority involved, the entitlement
only arises after the six-month deadline has lapsed, and there are no rules on how to proceed if both
competent authorities fail to establish the advisory commission.
Composition of the advisory commission
Pursuant to article 9(1) of the convention and paragraph 9.2(c) of the Code of Conduct, the advisory
commission normally consists of one chairman, two representatives of each Member State involved, and
two independent persons. The rules on composition are sufficiently descriptive in that they adhere to the
principles of clarity and simplicity and legal justice. As, however, seven members is too large a number
for an advisory commission to operate effectively and efficiently there is no adherence to the principles
of effectiveness and efficiency.
Secretarial assistance
The advisory commission is assisted, pursuant to paragraph 9.2(d) of the Code of Conduct, by a
secretariat, which for reasons of confidentiality functions under the commission’s chairman. Providing
for such secretariat contributes to a more streamlined and efficient functioning of the advisory
commission. The provision does not, however, fully adhere to the principles of clarity and simplicity,
effectiveness and efficiency for two reasons: (i) Member States are allowed to agree on deviating rules

Amsterdam, June 2016

568

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

and (ii) there is no deadline for establishing the secretariat. Although paragraph 9.2(d) guarantees an
independently functioning secretariat, and compliance with the secrecy obligation, which adheres to the
principle of legal justice, the wording used remains ambiguous and therefore does not adhere to the
principles of clarity and simplicity and legal certainty.
Selecting and appointing members
• Member States’ representatives: neither the convention nor the Code of Conduct prescribes or
indicates which persons could (or could not) act as Member States’ representatives, how they should
be appointed, and what qualifications these representatives should possess. This risks also persons
previously involved in the case being appointed as representatives, which does not contribute to an
independent functioning of the advisory commission. The absence of criteria for Member States’
representatives does not adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty;
• Independent persons:
- Process of appointment: pursuant to article 9(1) of the convention, independent persons are
appointed by mutual agreement between the Member States. The convention, however, does not
include rules on how the appointment process itself is to be conducted. This creates a nontransparent process, risks delay, and does not contribute to a uniform and streamlined appointment
process. Thus article 9(1) does not adhere to the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality and legal certainty. Moreover, if the Member
States fail to mutually agree on the appointment of independent persons, article 9(1) obliges them
to draw lots. However, the Member States are granted a right of veto, pursuant to article 9(3),
which is undesirable, as it risks delay, and there is a risk of the appointment of non-independent
persons. The convention also does not contain rules on how the process of drawing of lots has to be
conducted. This may itself already cause delay, and may also lead to a variation of rules. In
addition, the grounds for invoking the veto are superfluous, subjective in nature, vaguely drafted
and bear the risk of random reasoning. Therefore, drawing of lots is considered an inappropriate
means of appointing independent persons. This current system does not adhere to the principles of
clarity and simplicity, transparency, effectiveness, efficiency legal justice, legal equality and legal
certainty;
- List of independent persons: article 9(4) of the convention stipulates that each Member State is
obliged to nominate five persons who are eligible to act as an independent member of an advisory
commission. This rule is sufficiently descriptive and therefore adheres to the principle of clarity
and simplicity. This conclusion, however, does not apply to the rules for appointing and replacing
nominees included in paragraph 9.1(d) of the Code of Conduct. This latter provision also does not
adhere to the principles of transparency, efficiency, effectiveness and legal certainty. The same
applies to the effectiveness of the rule of article 9(4): as not all Member States have complied with
the obligation to nominate independent persons, the list of nominees is outdated and a curriculum
vitae was not submitted for all nominees. Further, although all nominees meet the competence
criterion, the independence criterion is not always met, as for example some Member States also
nominated government officials. There is no adherence to the principles of transparency,
effectiveness, legal certainty, legal equality and legal justice. Lastly, as regards the rules for
publication of the list of nominees, the provision included in paragraph 9.1(e) is sufficiently
descriptive and therefore adheres to the principles of clarity and simplicity, transparency,
efficiency and legal certainty. As the Council actually publishes this list on an annual basis, the
provision also adheres to the principle of effectiveness; and
- Criteria for independent persons: pursuant to article 9(4) of the convention, a nominated person
must meet three criteria to be eligible to act as an independent person in the advisory commission,
namely: (i) be a national of an Member State and a resident within the territory to which the
convention applies, (ii) be competent and (iii) be independent. Paragraph 9.1(f) of the Code of
Conduct expands on the first criterion, which is sufficiently descriptive, provides a common and
workable solution, provides certainty, and sufficiently safeguards that the secrecy obligation
effectively applies to each member of the advisory commission. This provision therefore adheres to
the principles of clarity and simplicity, effectiveness, efficiency, legal equality and legal certainty.
As regards the second and third criteria, the convention and Code of Conduct do not further detail
these criteria. The Code of Conduct does contain two provisions: (i) providing for a curriculum
vitae (paragraphs 9.1(b)) and (ii) providing for a declaration of independence (paragraph 9.1(g)).
Although the first provision provides insight as to the nominees’ suitability for a specific case, it is
insufficient to avoid disagreement on the competence of a nominee. The same conclusion applies
to the second provision. Although using a declaration contributes to a more streamlined and
efficient selection process, the drafting of the declaration is ambiguous and has no practical effect,
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as Member States are only recommended to use such a declaration. Conclusively, these provisions
of the Code of Conduct, and article 9(4) of the convention, taken together, do not adhere to the
principles of clarity and simplicity, transparency, effectiveness, efficiency, legal equality and legal
certainty.
Chairman: article 9(5) of the convention stipulates that a potential chairman must either possess the
qualifications required for an appointment to the highest judicial offices in his country, or must be a
jurisconsult of recognized competence. As the convention does not further detail these criteria, there is
a risk of a non-uniform application of the convention and also a risk of delay in appointing the
chairman due to discussions among the competent authorities involved. Furthermore, paragraph 9.1(c)
of the Code of Conduct stipulates that Member States may indicate on their list of nominees whether
these persons fulfill the requirements to be elected as a chairman. As this indication reflects only the
nominating Member State’s view of the nominee, it remains ambiguous when nominees actually
qualify. These provisions, taken together, do not adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty; and
Alternates: article 9(2) of the convention stipulates that for each appointed independent person an
alternate has to be appointed. This alternate takes over the task of an independent person in case he or
she is prevented from fulfilling those tasks. Although appointing alternates contributes to a more
efficiently functioning arbitration procedure, the wording used contains ambiguities and inadequacies
on the role to be played by the alternate, for what activities he is to be remunerated, and how to
proceed if no alternates are available. Article 9(2) therefore does not adhere to the principles of clarity
and simplicity, transparency, effectiveness, efficiency, legal equality and legal certainty.
Place of meetings: paragraph 9.2(e) of the Code of Conduct stipulates that the place of the
commission’s meetings and the place where its opinion is to be delivered may be agreed in advance
between the Member States involved in the case under review. Although paragraph 9.2(e) provides
flexibility, it is illogical not to let the advisory commission decide on the place of its meetings. For that
reason, there no adherence with the principles of clarity and simplicity, effectiveness, efficiency and
legal certainty;
Planning of meetings: paragraph 9.2(a) of the Code of Conduct stipulates that the Member State that
imposed the profit adjustment is obliged to arrange the meetings of the advisory commission in
agreement with the other Member State(s) involved. From an operational perspective it is illogical to
have the Member States mutually decide on the planning of meetings, as it involves the agendas of the
members of the advisory commission. Further, the content of the provision is also ambiguous, as the
phrases ‘arrange for its meetings’ and ‘the place where the opinion is to be delivered’ are not defined.
For that reason, paragraph 9.2(a) does not adhere to the principles of clarity and simplicity,
effectiveness, efficiency and legal certainty. The same applies to article 9(7) of the convention, which
is considered a redundant provision;
Attendance of meetings: the EU Arbitration Convention and the Code of Conduct do not include rules
on whether members of the advisory commission should physically attend its meetings. This creates
uncertainties and may lead to discussions between the Member States involved and members of the
advisory commission on the amount of their remuneration, as this remuneration is based on a fee per
meeting day. Due to the absence of rules on this point, there is no adherence to the principles of clarity
and simplicity, transparency, effectiveness, efficiency, legal equality and legal certainty;
Common working language: pursuant to paragraph 9.3(b) of the Code of Conduct the advisory
commission’s proceedings will be conducted in the official languages of the Member States involved,
unless they agree on a common working language. Although using a common working language may
speed-up proceedings, the current design of paragraph 9.3(b) is unable to achieve this effectively. The
provision is also ambiguous as regards the deadline for agreeing on a common working language, and
it fails to make a link to the mutual agreement procedure, for which a common working language may
also be used. Additionally, the advisory commission has no say in choosing the common language.
Paragraph 9.3(b) does not adhere to the principles of clarity and simplicity, effectiveness, efficiency,
legal equality and legal certainty. Paragraph 9.3(c) of the Code of Conduct further stipulates that the
advisory commission may request from the party from which it requested information that it this be
translated into the language(s) in which the proceedings are conducted. Due to the ambiguous wording
used, this provision, however, does not adhere to the principles of clarity and simplicity and
effectiveness;
Providing information: paragraph 9.2(f) of the Code of Conduct stipulates that the Member States
involved will provide the advisory commission with all relevant documentation/ information prior to
its first meeting. The content of the provision is sufficiently descriptive, and it also ensures that the
advisory commission is timely provided with all relevant information. Conclusively, the provision
adheres to the principles of clarity and simplicity, effectiveness and legal certainty. As the submission
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of this information is a joint obligation for the Member States involved, the provision does, however,
not adhere to the principle of efficiency. Further, article 10(1) of the convention grants taxpayers the
right to submit information to the advisory commission they deem appropriate. This adheres to the
principles of transparency, effectiveness, legal justice, legal equality and legal certainty. However, as it
has not been specified at what moment taxpayers are allowed to submit information, there is no
adherence to the principle of clarity and simplicity;
• Requesting additional information: the advisory commission is entitled, pursuant to article 10(1) of the
convention, to request additional information. Each party to which the request is addressed, is obliged
to comply with that request. Member States, however, are provided with three grounds of exception
for not complying with requests for information. Inclusion of these exception clauses may act as a
deterrent to the advisory commission’s functioning, also because the content of these clauses is
ambiguous, subjective in nature, and can easily be invoked as an excuse not to submit certain
information. This is reinforced by the fact that there is no guidance on how to interpret and apply these
exception clauses, which also creates uncertainties as to their scope of application. On this aspect,
article 10(1) does not adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty. Additionally, as article 10(1) does not oblige
Member States to explain why they have applied a one of the exception clauses in a specific case,
there is also no adherence to the principle of transparency either; and
• Appearance before the advisory commission: there are three possible forms of appearance: (i) by the
taxpayer at his own request, (ii) by the taxpayer at the request of the advisory commission, and (iii) by
Member States at the request of the advisory commission. In respect of appearance (i), article 10(2) of
the convention grants taxpayers an explicit right to request an appearance. The content of article 10(2)
is considered sufficiently clear in that it adheres to the principle of clarity and simplicity. This does not
apply, however, to the process of appearing before the advisory commission, for which no rules are
contained in the convention. Furthermore, the obligation on the competent authorities in paragraph
9.3(d) of the Code of Conduct to inform their taxpayers of their right appearance does not contribute to
a more efficient arbitration procedure. As regards appearance (ii), taxpayers are obliged to appear if
requested so. This is sufficiently clarified in article 10(2) and therefore adheres to the principle of
clarity and simplicity. In respect of appearance (iii), paragraph 9.3(d) of the Code of Conduct
stipulates that the advisory commission can request Member States to appear before it. It is notable
that paragraph 9.3(d) does not place a similar obligation on Member States as article 10(2) of the
convention does on taxpayers, as Member States are not obliged to appear before the advisory
commission if the latter so requests. Although this has no adverse effects, it remains striking that for
Member States a provision is included in what from a legal perspective, is a less binding instrument.
Article 10(2of the convention and paragraph 9.3(d) of the Code of Conduct, taken together, do not
fully adhere to the principles of clarity and simplicity, effectiveness, efficiency and legal equality.
Confidentiality of information
Article 9(6) of the convention obliges members of the advisory commission to keep secret all matters
they learn as a result of the arbitration procedure. Member States are thereby obliged to adopt
appropriate provisions so as to penalize a breach of this secrecy obligation, and to notify the
Commission of these provisions. Article 9(6) sufficiently guarantees that all information used and
exchanged during the arbitration procedure remains confidential, and that if there is no compliance with
this obligation of confidentiality, a proper penalty regime applies. This provision adheres to the
principles of clarity and simplicity, effectiveness, efficiency, legal justice and legal certainty. However,
the Commission has not made public whether each Member State has introduced provisions to penalize a
breach of the confidentiality obligation, and, if so, what the content thereof is. For that reason, there is no
adherence to the principles of transparency, effectiveness and legal equality. Further, paragraph 9.2(d) of
the Code of Conduct stipulates that the secretariat to the advisory commission is also bound by the
secrecy obligation. This provision is sufficiently descriptive and therefore adheres to the principles of
clarity and simplicity and effectiveness.
Costs
• Cost-basis of the arbitration procedure: paragraph 9.3(e) of the Code of Conduct defines the costbasis. Although this provision provides a clear and comprehensive rule, it is also ambiguous, as the
words ‘administrative costs’ remain undefined. Paragraph 9.3(e) does not adhere to the principles of
clarity and simplicity, effectiveness, efficiency, legal equality and legal certainty;
• Fees for independent persons/chairman: paragraph 9.3(f)(ii) of the Code of Conduct contains rules
relating to the fees, which contributes to a more uniform application of the convention, thereby
avoiding negotiations among the competent authorities on the amount of fees. As the provision is also
sufficiently descriptive, it adheres to the principles of clarity and simplicity, efficiency, legal certainty
and legal equality. However, paragraph 9.3(f)(ii) fails to take into account the time spent by members
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of the advisory commission outside the commission’s meetings. For that reason, there is no adherence
to the principles of effectiveness and legal justice; and
• Reimbursement of expenses of independent persons/chairman: paragraph 9.3(f)(i) of the Code of
Conduct stipulates that expenses are reimbursed pursuant to the domestic rules for reimbursing highranking civil servants of the Member State that established the advisory commission. This provision is
ambiguous, as it for example does not clarify the type of expenses that can be reimbursed. It may also
lead to a non-uniform application of the convention, as the Member States may apply different rules
relating on expenses. It does not adhere to the principles of clarity and simplicity, transparency, legal
equality and legal certainty;
• Equal sharing of costs: pursuant to article 11(3) of the convention, all costs incurred by Member States
with respect to the arbitration procedure are to be shared equally by them. This rule provides is a
balanced and easy-to-apply measure, which adheres to the principle of clarity and simplicity,
effectiveness, efficiency, legal equality and legal certainty. Further, pursuant to paragraph 9.3(g) of the
Code of Conduct, the Member State that has taken the initiative to establish the advisory commission
initially has to bear the costs of the arbitration procedure. This rule offers a logical and efficient
solution and therefore also adheres to the principles of clarity and simplicity, effectiveness, efficiency,
legal equality and legal certainty; and
• Allowance of deviating rules: paragraphs 9.3(f) and (g) of the Code of Conduct allow Member States
to agree on deviating rules as regards the fees for independent persons/chairman, the reimbursement of
expenses and the actual payment of costs. As they does not contribute to an efficient, uniform and
streamlined process, those provisions do not adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal equality and legal certainty.
Outcome of the procedure
• Adoption of the opinion: the advisory commission has to adopt its opinion, pursuant to article 11(2) of
the convention, by a simple majority. The convention and the Code of Conduct, however, do not
further specify how the process of adoption is to be conducted. This runs the risk of delays and also a
risk of diverging practices among the several advisory commissions, particularly because article 11(2)
allows Member States to agree on additional rules. It is curious that Member States are once again
allowed to influence the proceedings of the advisory commission, whereas it should act independently.
Therefore, article 11(2) does not adhere to the principles of clarity and simplicity, effectiveness,
efficiency, legal equality and legal certainty. Further, on the process of adoption of the opinion,
paragraph 9.3(h) of the Code of Conduct allows the independent persons/chairman to deliberate
separately so as to discuss and formulate a draft opinion. Although providing for separate and neutral
deliberations is necessary for the effective and efficient functioning of the advisory commission, the
wording used in paragraph 9.3(h) is ambiguous and may be interpreted as meaning that Member
States’ representatives only can agree with the opinion formulated by the independent persons/
chairman and have no further say in the adoption process. Clearly this conflicts with article 11(2) of
the convention. For this reason, although adhering to the principles of efficiency and effectiveness,
paragraph 9.3(h) of the Code of Conduct does not fully adhere to the principle of clarity and
simplicity;
• Content of the opinion: pursuant to article 7(1) in conjunction with article 11(1) of the convention, the
advisory commission has the task of delivering an opinion on how to eliminate double taxation for the
specific case under review on the basis of the tax principles of article 4. The grounds of the opinion are
defined sufficiently clearly, and therefore articles 7(1) and 11(1) on this issue adhere to the principle of
clarity and simplicity. Additionally, paragraph 9.4 of the Code of Conduct includes a list of
information that should be reflected in the opinion. Although this paragraph sets out sufficiently
descriptive and comprehensive rules, there are also three points of criticism: (i) the provision includes
the ambiguous phrase ‘Member States would expect the opinion to contain’, (ii) the provision does not
state in which language the opinion should be drafted, and (iii) the provision does not specify how the
advisory commission should arrive at the correct arm’s length price for the transaction(s) under
review. While paragraph 9.4 provides guidance on the content of the opinion, not all issues are
sufficiently clearly addressed to ensure that the provision fully adheres to the principles of clarity and
simplicity, transparency, effectiveness, legal equality and legal certainty; and
• Communication of the opinion: paragraph 9.4(iii) of the Code of Conduct stipulates that the opinion
has to be drafted in three originals copies: one to be sent to each Member State involved, and one to
the Council’s Secretary-General for archiving. This provision is sufficiently clear as to the number of
copies that should be prepared and to which parties the opinion should be sent. However, there is no
full adherence to the principles of clarity and simplicity and transparency, as the provision does not
specify who should arrange for the communication. Thus paragraph 9.4(iii) adheres to the principles of
effectiveness, legal justice and legal equality, but not to the principles of clarity and simplicity.
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Based on these conclusions, the answer to the second sub-question, concerning the arbitration
procedure is that the provisions of the convention and/or the Code of Conduct do not, on an
overall basis, adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty. Although the Code of Conduct includes
provisions that provide more guidance on the rules of the convention in respect of the arbitration
procedure, these provisions are also not fully clear and descriptive in all aspects. For that reason,
the answer to the second sub-question is, as regards the arbitration procedure, negative.
17.4.6 Phase V: Implementation
After the advisory commission has delivered its opinion, the final phase under the EU Arbitration
Convention commences: the implementation phase. It is during this phase that the competent
authorities involved have to take a final decision on how to eliminate double taxation for the case
under review. The rules for communicating and implementing this final decision also apply to an
agreement reached as a result of the mutual agreement procedure. Chapter 15 provided an indepth analysis of the rules of the convention and of the Code of Conduct on the implementation
phase in articles, 6(2), 12 and 14 of the convention, the Member States’ joint declaration on article
13 of the convention, and paragraphs 7.7 and 10(b) of the Code of Conduct. In order to answer the
question whether the convention, as regards its procedural functioning relating to this final phase,
functions satisfactorily, and to be able to answer the second sub-question of this work, the
following conclusions are drawn in relation to phase V: implementation:
Six-month deadline for taking a final decision
Article 12(1) of the convention stipulates that competent authorities should take a final decision within
six months after the advisory commission has delivered its opinion. As the term ‘delivered’ has not been
defined in article 12(1), there is a risk of divergent interpretations among Member States as to when the
six-month deadline commences. This part of the provision therefore does not adhere to the principles of
clarity and simplicity, effectiveness, efficiency, legal justice, legal equality and legal certainty.
Content of the final decision
Article 12(1) in conjunction with article 14 of the convention sufficiently clarifies the grounds of a final
decision, and also sufficiently safeguards that in the absence of such decision, the advisory
commission’s opinion will have binding effect, and that double taxation will then be eliminated.
Nevertheless, because article 14 does not include rules on how to proceed if one or both of the
associated enterprises involved realized losses, and also because it is not specified how the competent
authorities should arrive at, interpret and apply the tax principles of article 4, both provisions, taken
together, do not fully adhere to the principles of clarity and simplicity, effectiveness, efficiency, legal
justice, legal equality and legal certainty.
Communication of the final decision:
Paragraph 9.4(i) of the Code of Conduct provides an efficient process and also sufficiently specifies
what information is to be included in the communication on the final decision. However, that provision
lacks a timeframe for communicating the final decision, and also remains ambiguous as to what is to be
communicated to taxpayers if the involved competent authorities agree on final decision that deviates
from the opinion of the advisory commission. For these reasons, paragraph 9.4(i) does not fully adhere
to the principles of clarity and simplicity, effectiveness, efficiency, legal justice, legal equality and legal
certainty.
Implementation of a mutual agreement reached/final decision taken
Article 6(2) of the convention does not specify whether the rules on implementation only apply to the
implementation of an agreement reached during the mutual agreement procedure, or also to the
implementation of a final decision as a follow-up to the outcome of the arbitration procedure. Moreover,
there is no deadline for implementing a mutual agreement reached or a final decision rendered. Thus,
article 6(2) does not adhere to the principles of clarity and simplicity, effectiveness, efficiency, legal
justice, legal equality and legal certainty.
Publication of the final decision
Article 12 (2) of the convention allows the publication of the final decision, which is subject to an
agreement between the competent authorities involved, with the consent of the associated enterprises
concerned. Paragraph 9.4(ii) of the Code of Conduct contains further rules as to when consent is
considered to be given. The rules on the taxpayer’s consent in paragraph 9.4(ii) are considered
sufficiently descriptive, but for three reasons the provision does not fully adhere to the principles of
clarity and simplicity, effectiveness, efficiency and legal certainty: (a) paragraph 9.4(ii) deviates from
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article 12(2) of the convention on the content of the publication, (b) it includes ambiguous rules on the
language of the publication and (c) it does not include a term to agree on publication.
Alteration of decisions
The Joint Declaration on article 13 in the Annex to the convention stipulates if a decision that resulted in
double taxation within the meaning of article 1 is altered after convention’s procedures have been
finalized, these procedures can be re-applied. Although this rule guarantees that double taxation is
eliminated in such situation, the Joint Declaration is ambiguously drafted and also is not an efficient and
effective rule, because of the absence of rules on whether a new request has to be submitted for such reapplication, and the absence of a definition of the phrase ‘alteration of decisions’. Conclusively, the
Joint Declaration does not adhere to the principles of clarity and simplicity, effectiveness, efficiency,
legal justice, legal equality and legal certainty.
Remaining double taxation
In practice it may be that double taxation remains in existence after the procedures of the convention
have been finalized. In such a situation taxpayers may lodge a domestic appeal to enforce the elimination
of double taxation (except in the situation the taxpayer does not accept the outcome of the mutual
agreement procedure, as it then still can pursue domestic remedies available). The effect of such an
appeal can, however, be questioned, as a court can only in a formal sense rule whether there has been
compliance with the provisions of the convention, but cannot materially assess whether the content of a
final decision complies with the arm’s length principle in an individual case. Thus, due to the lack of a
proper appeals framework, the convention on this issue does not adhere to the principles of clarity and
simplicity, effectiveness, legal justice and legal certainty.
Effect on future years
The convention only applies to those fiscal years for which its application was specifically requested and
not (automatically) to future fiscal years commencing after the fiscal year for which its application was
sought. The second sentence of paragraph 7.3(i) of the Code of Conduct allows a roll-on effect of
mutual agreements to future years. This is a highly valuable provision in cases in which the facts and
circumstances of the case have not altered. The provision, however, is not sufficiently descriptive to
achieve such an effect properly, as the provision: (i) requires a new request to be submitted by
taxpayers, (ii) remains ambiguous as to whether it relates only to an agreement as a result of the mutual
agreement procedure, or also to the final decision as a follow-up to the outcome of the arbitration
procedure, (iii) includes the non-defined phrase ‘linked to issues’, while being unclear what issues it
actually concerns, and (iv) only makes a non-obligatory recommendation to the Member States to
consider whether it is appropriate to apply the outcome of a previous mutual agreement procedure to a
newly-submitted request. The second sentence of paragraph 7.3(i) of the Code of Conduct does not,
therefore, adhere to the principles of clarity and simplicity, effectiveness, efficiency, legal equality and
legal certainty.
Precedent effects
The convention is sufficiently clear that the outcome of its application only concerns the specific case
under review, and that there is no precedent effect whatsoever. This adheres to the principles of clarity
and simplicity, legal justice, legal equality and legal certainty.
Interest charges
If a profit adjustment is imposed, the additional tax due as a result hereof will normally be subject to
interest charges for late payment of this amount of tax. The issue of interest charges and refunds is not
included in the scope of application of the convention. As such exclusion, however, may leave taxpayers
with additional financial burdens, even if double taxation is eventually eliminated, it negatively effects
the usage and usefulness of the convention. Paragraph 10(b) of the Code of Conduct recommends
Member States to use one of the following three options to deal with interest charges and refunds under
the convention: (i) collect and repay taxes without attracted interest, (ii) collect and repay taxes with
attracted interest, (iii) agree on a different approach on a case-by-case basis. With the 2015 update of the
Code of Conduct, paragraph 10 (b) was supplemented by a provision stipulating that the Member States
should – where possible – seek to eliminate any resulting asymmetry from applying different rules on
interest charges and refunds. The provision has little practical effect, as its content is in reality already
common practice in Member States, but, more importantly, it does not provide taxpayers certainty that
adverse effects from interest charges/refunds will no longer arise or remain in existence. Moreover, its
effect is also limited because charging and refunding interest remains subject to Member States’
domestic legislation, which cannot be modified by a mutual agreement procedure. Paragraph 10(b) does
not provide a satisfactory solution and also its content is not sufficiently descriptive, there is no
adherence with the principles of clarity and simplicity, effectiveness, legal justice, legal equality and
legal certainty.
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Based on these conclusions, the answer to the second sub-question, as far as the implementation
phase is concerned is that the provisions of the convention and/or of the Code of Conduct do not,
on an overall basis, adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty. Although the Code of Conduct contains
provisions that provide more guidance as regards the rules of the convention on the
implementation phase, these provisions are also not fully clear and descriptive in all respects. For
that reason, the second sub-question is, as regards this phase, to be answered negatively.
17.4.7 Miscellaneous
17.4.7.1 Taxpayer’s rights and involvement
The analysis conducted in section 16.2 demonstrates that taxpayers are granted limited rights
during the application of the procedures of the convention and also their degree of involvement in
these procedures is limited. Taxpayers have, pursuant to article 6(1), the right to submit a request
for the initiation of the convention’s procedures. In addition, article 10 grants the taxpayer two
basic rights during the arbitration procedure: the right to submit information to the advisory
commission, and the right to appear before the commission. Further, articles 9(6) and 12(2) of the
convention secure taxpayers’ rights to confidentiality of its information during the arbitration
procedure and the implementation phase. 2339 Additionally, the Code of Conduct contains in
paragraphs 7.1(e), 7.3(b) and 9.3(d) three provisions dealing with the taxpayer’s involvement and
rights during the mutual agreement procedure and the arbitration procedure respectively.2340
In the literature, the limited rights and involvement of taxpayers under the convention have been
criticized. For example Wolfswinkel doubted whether taxpayers’ rights are sufficiently addressed
in the convention.2341 Djebali in addition criticized taxpayers’ limited rights and involvement
during the mutual agreement procedure, as they are not provided with the right to (orally) advance
their positions and to react to the positions of and arguments advanced by the competent
authorities.2342 Further, Hinnekens’ general conclusion is that taxpayers’ rights are not sufficiently
safeguarded in all aspects. He specifically mentioned that they should be granted the right: (i) to
refuse to provide certain information requested by the advisory commission, (ii) to take notice of
and to refute arguments put forward by competent authorities and (iii) to post-award controls.2343
It is submitted that these positions and arguments have merit. Nevertheless, the limited rights and
involvement stems from the role of the taxpayer in the dispute that is dealt with under the
convention. After submission of a request, taxpayers become stakeholders in the procedure, as
they have all relevant information on the case for which the convention’s application is requested,
and also because the procedures are conducted in their interest. The term ‘stakeholder’ is used, as
taxpayers are not a party proper to the dispute that is subject to the convention’s application.
Regarding transfer pricing disputes, taxpayers have a dispute with their own tax
authority/competent authority about the correct application of the arm’s length principle; the other
associated enterprise involved in the case has a dispute with its own tax authority/competent
authority about the mirrored transaction. Under the convention, these separate disputes are
elevated to a single dispute between the competent authorities involved. As the associated
enterprises are not parties to this dispute, they cannot become direct participants in the procedure.
It is concluded that it is logical and justified that taxpayers have a limited involvement in the
procedures. It must not, however, be forgotten that the dispute is at the expense of the associated
enterprises involved. They therefore have a serious interest that the dispute be ended by finding
the correct arm’s length price for the transactions under review, and by the elimination of double
taxation. As the associated enterprises possess all the relevant information on the case, and, more
importantly, know the rationale of their transfer pricing policy, it is logical to give taxpayers a
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Article 9(6) imposes a secrecy obligation on members of the advisory commission and article 12(2) requires the taxpayer’s consent
to any publication of the advisory commission’s opinion or the final decision taken by the involved competent authorities.
2340
See for a discussion of these provisions the boxes below.
2341
Wolfswinkel 1990, par. 4. See also Van Der Lande 1997, par. 10.1.1 and Walde & Kolo 2007, p. 428.
2342
Djebali 2004, par. 3.3.1.2 and 2012, par. 5.6.6.2.
2343
Hinnekens 1993, p. 26-33 and 1996/3, p. 304-310.
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certain degree of involvement in the procedure, if only for the effectiveness and efficiency of the
proceedings.
Based on the foregoing analysis it is concluded that, although justified from a legal perspective,
taxpayers’ rights are not sufficiently safeguarded under the EU Arbitration Convention. Their
level of involvement during the application of the convention’s procedures is also not sufficiently
clarified; nor does it lead to a satisfactory solution. This is particularly the case during the mutual
agreement procedure. If the competent authorities involved cannot agree on certain facts or
aspects of the case, it is more efficient and effective to involve taxpayers in the process in order to
speed-up proceedings and to clarify certain issues/facts. More importantly, taxpayers have the
right of acceptance of any mutual agreement reached. It is logical to involve taxpayers to a larger
extent in the process in order to increase the chances of acceptance of such agreement. As regards
the rules of the convention and/or the Code of Conduct (or the absence thereof) relating to this
subject, the following conclusions are drawn:
Taxpayer’s right and involvement during the mutual agreement procedure
• Allowance of a presentation: taxpayers are allowed to give a presentation to their competent authority,
pursuant to paragraph 7.1(e) of the Code of Conduct, but only if this competent authority deems it
appropriate. This provision does not provide a satisfactory solution, as the allowance of a presentation
is voluntary and is only to be made to one of the competent authorities involved. The purpose of such
presentation also remains ambiguous. For these reasons the provision does not adhere to the principles
of clarity and simplicity, effectiveness, efficiency, legal justice and legal certainty; and
• Information on developments: taxpayers should be informed, pursuant to paragraph 7.3(b) of the Code
of Conduct, of all significant developments during the mutual agreement procedure. But it has not
been specified what the term ‘significant developments’ means. As these words are ambiguous and
subjective in nature, the provision does not adhere to the principle of clarity and simplicity and legal
equality. However, by informing taxpayers of developments in the procedure, the procedure’s
transparency is improved as taxpayers have more certainty. Furthermore, obliging the competent
authority to which the request was submitted to inform the taxpayer creates a more efficient process.
Paragraph 7.3(b) therefore adheres to the principles of transparency, efficiency and legal certainty.
Taxpayer’s right and involvement during the arbitration procedure
• Submission of information: article 10(1) of the convention grants taxpayers the right to submit all
information to the advisory commission they deem necessary. This provision sufficiently ensures that
a taxpayer can present his views on the case to the advisory commission and also to rebut arguments
advanced by the competent authorities; article 10(1) thus adheres to the principles of clarity and
simplicity, effectiveness, legal justice, legal equality and legal certainty; and
• Appearance before the advisory commission: taxpayers are allowed, pursuant article 10(2) of the
convention, to appear at their own request before the advisory commission. Although this provides
taxpayers with an important right during the arbitration procedure, and as such adheres to the
principles of legal justice, legal equality and legal certainty, it does not adhere to the principle of
clarity and simplicity because the process for such appearance has not been further filled in. This
criticism is not solved by paragraph 9.3(d) of the Code of Conduct, which stipulates that each
competent authority has to inform its taxpayers of their right to make a statement before the advisory
commission. This provision is a redundant reminder of what already follows from article 10(2) of the
convention. Furthermore, the content of the provision is not sufficiently descriptive, as it only aims to
inform the taxpayer of his rights during the arbitration procedure and not that his case has been
referred to an advisory commission. Thus the provision does not adhere to the principles of clarity and
simplicity, effectiveness and legal certainty.
Taxpayer’s right and involvement during the implementation phase
• Acceptance of an agreement as a result of the mutual agreement procedure: the convention does not
specify whether taxpayers have a right of acceptance of this agreement. Although paragraph 7.7 of the
Code of Conduct confirms that have taxpayers have a right of acceptance, it is not sufficiently
descriptive because (i) the inclusion of the term ‘should’ can be interpreted as meaning that the
Member States themselves may decide whether a taxpayer has a right of acceptance, (ii) it incorrectly
requires that taxpayers withdraw their request for the application of the convention in case of nonacceptance of a mutual agreement and (iii) does not clarify whether the right of acceptance also
concerns the final decision as a follow-up to the advisory commission’s opinion. Paragraph 7.7 of the
Code of Conduct therefore does not adhere to the principles of clarity and simplicity, legal justice,
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legal equality and legal certainty;
• Acceptance of a final decision as a follow-up to the advisory commission’s opinion: the convention
does not clarify whether the taxpayer has a right of acceptance of this decision, which creates
uncertainties and divergent practices among the Member States. For these reasons there is no
adherence to the principles of clarity and simplicity, legal justice, legal equality and legal certainty;
and
• Binding opinion of the advisory commission: article 12(1) of the convention stipulates that if and
insofar as the competent authorities fail to take a final decision within six months from the date on
which the advisory commission delivered its opinion, they are obliged to act in accordance with that
opinion. This wording neither specifies nor rules out that taxpayers are also bound by this opinion. As
uncertainty is created and as Member States hold different views on this matter, there is no adherence
to the principles of clarity and simplicity, legal justice, legal equality and legal certainty.

Based on the above conclusions, the answer to the second sub-question is that the rules in the
convention on taxpayer’s rights and involvement are not in all cases sufficiently clear and precise
in that they adhere to the principles of clarity and simplicity, transparency, effectiveness,
efficiency, legal justice, legal equality and legal certainty. Although the Code of Conduct includes
provisions that provide more guidance as regards the rules of the convention in respect of the
taxpayer’s rights and the level of involvement, these provisions are also not in every aspect fully
clear and descriptive.
17.4.7.2 Interaction with other dispute settlement mechanism
Article 6(1) of the EU Arbitration Convention allows taxpayers to request the convention’s
application and simultaneously pursue domestic available remedies. This right of simultaneous
application is important, because if the convention’s application does not lead to an elimination of
double taxation, taxpayers still have domestic remedies available to have this double taxation
eliminated.2344 Although the content of article 6(1) is sufficiently descriptive, and although it
provides taxpayers certainty on the possible parallel-running of both procedures, it is concluded,
on the basis of the analyses conducted in section 16.3, that the system chosen under the
convention does not function satisfactorily. The reason is in essence simple. Pursuant to article
7(1), the two-year deadline of the mutual agreement procedure only commences the moment that
domestic appeals procedures are finalized. This implies that in practice there is no parallel running
of the mutual agreement procedure and a domestic appeal. If the case under review is referred to
the arbitration procedure, the domestic appeals procedures will thus normally have been
finalized.2345 Even if the competent authorities agree to compute the two-year deadline regardless
of any pending domestic appeals, it may happen (although very rarely) that a case is eligible for
arbitration and simultaneously a domestic appeals procedure is still pending. But in that situation
article 7(3) of the convention effectively blocks the reference of the case to the arbitration
procedure. This provision implies that the competent authorities do not have to refer a case to this
procedure if there is a domestic appeal procedure pending or already finalized, and one or both
competent authorities involved are not allowed to derogate from decisions of their judicial bodies.
Reference of a case to the arbitration procedure is almost always blocked in that situation, because
21 of the 28 Member States are not allowed, pursuant to their domestic legislation, to derogate
from decisions of their judicial bodies. So apart from the minority of Member States that is
allowed to derogate, no Member State will be willing to establish an advisory commission as long
as the court procedure is still pending or has already led to a final verdict.2346 The only way to
have a case referred to the arbitration procedure is to withdraw any pending appeal (if this is still
possible) or to let the time for lodging such an appeal expire, so that if the case reaches the
arbitration phase there will no longer be any domestic appeal pending. It is concluded that this is
2344
This may for example occur in case a request for the convention’s application is considered not well-founded, by which the case is
not further dealt with under the procedures of the EU Arbitration Convention.
2345
Gibert correctly referred to this rule as a weakness in the procedure. See Gibert 2006, p. 362.
2346
For example, Germany, as one of the Member States that is allowed to derogate, still enters into the mutual agreement and is
willing to establish the advisory commission. However, if the other Member State involved in the case cannot derogate from a court
decision, Germany will not establish the advisory commission if a domestic appeals procedure is still pending. See doc.
JTPF/018/2003/EN, para. 33-36.
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an important downside of the EU Arbitration Convention.2347 As was analyzed in section 15.7.5, it
may be that after the convention’s procedures have been run through there is no (full) elimination
of the double taxation occurred. In that situation taxpayers are left with remaining double taxation
and no longer have domestic remedies available either to enforce the elimination of double
taxation, or to enforce compliance with the tax principles of article 4 of the convention. This leads
to the conclusion that the current system of interaction between domestic appeals procedures and
the EU Arbitration Convention is ineffective and inefficient. More importantly, taxpayers are
provided with insufficient legal protection so as to ensure that double taxation is actually
eliminated after the convention’s procedures have been finalized.2348 The aim of parallel-running
procedures should be to protect taxpayers from being left with double taxation if the convention’s
procedures have not properly be complied with, especially, as concluded in chapter 8, because
there is no proper default mechanism available under the convention if Member States do not
comply with the obligations imposed on them by the convention’s provisions. The fear of Member
States that taxpayers first can await the outcome of the application of the convention, and if the
outcome is not satisfactory to them pursue domestic appeals procedures, is not convincing for two
reasons. First, domestic appeals procedures in transfer pricing only deal with one side of the
transaction, which therefore cannot fully guarantee the elimination of double taxation.2349 Second,
if the convention’s procedures have been run through and there is a solution that eliminates double
taxation, taxpayers will in almost all cases be willing to accept the outcome. Rejecting the
outcome and pursuing domestic appeals procedures is a risky strategy that is costly, can take a
long time and does not guarantee the elimination of double taxation either.
The above conclusions also apply to the interaction between the EU Arbitration Convention and
the mutual agreement procedure under double tax conventions between Member States. If the
provisions of the EU Arbitration Convention relating to the interaction with domestic appeals
procedures and double tax conventions between the Member States are analyzed, the following
conclusions can be drawn:
Interaction with domestic appeals procedures:
• Interaction during the application phase/unilateral relief procedure: pursuant to article 6(1) of the
convention, taxpayers are allowed to submit a request for the convention’s application and
simultaneously initiate domestic available remedies. The provision’s content is sufficiently descriptive
and for that reason adheres to the principles of clarity and simplicity, effectiveness and legal certainty;
• Interaction during the mutual agreement procedure: pursuant to article 7(1) of the convention, the
two-year deadline of the mutual agreement procedure is only to be computed from the date on which a
judgment of a final court of appeal was given. This provision contains several ambiguities, as the
terms ‘court’ and ‘tribunal’ as well as the phrase ‘judgment of the final court of appeal’ remain
undefined. Further, no clarification is provided on how to interpret the phrase: ‘shall be computed
from the date’. This creates uncertainties and also runs the risk of a non-uniform application of the
convention. Additionally, such non-uniform application may hinder the convention’s effective
application, and further stalling of the two-year deadline does not contribute to an effective and
efficiently functioning system. Article 7(1) of the convention does not adhere to the principles of
clarity and simplicity, effectiveness, efficiency, legal equality and legal certainty;
• Interaction during the arbitration procedure:
- Simultaneous appeals for administrative penalties: pursuant to article 7(2) of the convention, the
reference of a case to the arbitration procedure does not prevent Member States from initiating or
continuing pending (judicial) proceedings for administrative penalties that relate to the same case
that is under review by the advisory commission. The content of this provision is sufficiently
descriptive and also provides an effective and efficient procedure and therefore it adheres to the
principles of clarity and simplicity, effectiveness and efficiency;
- Simultaneous appeals for the dispute in question: pursuant to article 7(3) of the convention, the
competent authorities do not have to initiate the arbitration procedure if a domestic court already
2347
See also Commission Communication COM (2004) 297 final, par. 2.5. It appears that in practice that taxpayers always drop
domestic proceedings, as Member States reported little to no experience with invoking article 7(3) of the convention.
2348
See also Morris 2009, p. 11. See further Beretta 2015, p. 386, who qualified the absence of coordination between domestic
available remedies and the convention’s procedures the Achilles’ heel of the EU Arbitration Convention.
2349
See also O’ Mahony & Hickman 1997, p. 566.
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issued a final verdict in this case and insofar as one of the Member States involved in that case
cannot derogate from decisions of its judicial bodies. This exception is applied by 21 of the 28
Member States. Although in essence the content of this provision is sufficiently descriptive, some
specific terms used are ambiguous (e.g. the non-defined term ‘appeal’), which may lead to
different applications amongst Member States. Further, there is a discrepancy between those
Member States which deposited a declaration in the Annex to the convention, stating that they
apply article 7(3), and those Member States that are actually not allowed to derogate from
decisions of their judicial bodies. This does not provide transparency and also creates uncertainty.
In addition, applying article 7(3) significantly decreases the convention’s effective and efficient
functioning. Conclusively, there is no adherence to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty; and
• Interaction during the implementation phase: pursuant to paragraph 7.7 of the Code of Conduct,
taxpayers should withdraw any pending appeal as a prerequisite for the implementation of any
agreement reached as a result of the mutual agreement procedure. This provision is sufficiently
descriptive and therefore adheres to the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice, legal equality and legal certainty.
Interaction with dispute settlement procedures under double tax conventions:
• Article 15 of the EU Arbitration Convention: pursuant to this provision, the convention takes
precedence over double tax conventions between the Member States, unless those latter conventions
provide a wider obligation. Currently, 12 double tax conventions provide such a wider obligation.
Although this provision sufficiently clarifies the hierarchy between the EU Arbitration Convention
and double tax conventions between the Member States, it remains silent on how to proceed if a case
is eligible under both the EU Arbitration Convention and the applicable double tax convention. As this
creates uncertainties and may also lead to a non-uniform application of the EU Arbitration
Convention, article 15 does not adhere to the principles of clarity and simplicity, transparency, legal
equality and legal certainty on this point;
• Paragraph 2 of the Code of Conduct: this provision gives guidance for those cases where access to the
procedures of the EU Arbitration Convention directly depends on the outcome of a mutual agreement
procedure under the applicable double tax convention. In such situation, a taxpayer may combine a
request for a mutual agreement procedure under both the EU Arbitration Convention and the
applicable double tax convention. The provision does not provide a satisfactory solution, as it only
makes some prescriptive recommendations, but does not tackle the problem that the time necessary to
eliminate double taxation is lengthened. It is particularly time-consuming if first the mutual agreement
procedure under the applicable double tax convention needs to be finished before the procedures
under the EU Arbitration Conventions can be applied. Thus there is no adherence to the principles of
clarity and simplicity, effectiveness and efficiency; and
• Paragraph 7.3(i) of the Code of Conduct: this provision stipulates that if a taxpayer submits a request
for the application of the convention, but the subject matter is also the subject of an ongoing mutual
agreement procedure, the Member States should consider the request as a part of this procedure. The
second sentence of paragraph 7.3(i) deals with the interaction with previously concluded mutual
agreements or pending mutual agreement procedures. Yet the provision contains several ambiguities
(e.g. whether it concerns the mutual agreement procedure under the EU Arbitration Convention and/or
the applicable double tax convention). This provision therefore does not adhere to the principles of
clarity and simplicity, but nevertheless adheres to the principles of efficiency and effectiveness, as it
allows a roll-on effect of mutual agreements to future years.

Based on the foregoing analysis it is concluded that the EU Arbitration Convention does not
properly deal with the interaction with domestic appeals procedures and dispute settlement
procedures under double tax conventions between Member States. If the interaction with domestic
appeals procedures is used as an example, it is curious that the EU Arbitration Convention on the
one hand allows a simultaneous application, but on the other hand in practice blocks an effective
simultaneous application. From the viewpoint of offering taxpayers adequate protection that
double taxation will be eliminated (the principles of legal justice and legal certainty) it is
important that if the Member States do not act in line with the provisions of the EU Arbitration
Convention taxpayers still have domestic remedies available in order to have this double taxation
eliminated in the end. It is, however, concluded that the possible concurrence of both procedures
is insufficiently addressed in the EU Arbitration Convention / Code of Conduct. The same
conclusion is drawn for the interaction with dispute settlement procedures under the applicable
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double tax conventions between Member States. The provisions of the Code of Conduct have not
made a significant improvement. The answer to the second sub-question is that the rules on the
procedural functioning of the convention as regards interaction with other dispute settlement
mechanisms are not for all provisions sufficiently clear in that they adhere to the principles of
clarity and simplicity, transparency, effectiveness, efficiency, legal justice, legal equality and legal
certainty.
17.4.7.3 Triangular cases
Triangular cases concern cases in which more than two associated enterprises are involved in a
chain of transactions. Section 16.4 discussed in detail whether triangular cases are included in the
scope of application of the EU Arbitration Convention and, if so, to what extent. Further, the
paragraph also discussed the practical application of the convention’s procedures to these cases.
The analysis conducted in that paragraph leads to the following conclusions:
Scope of application
Article 6(1) of the convention in conjunction with paragraph 3 of the Code of Conduct sufficiently
clarifies whether triangular cases are included in the convention’s scope of application; it thus adheres to
the principles of clarity and simplicity, legal equality and legal certainty. The exclusion of non-EU
triangular cases, although de jure correct, in practice leads to uncertainties and to the non-application of
the EU part of a non-EU triangular case. This conflicts with the principles of clarity and simplicity and
legal certainty. The recommendations made by the EU JTPF on this point do not offer a satisfactory
solution.
Procedural functioning: EU triangular cases
• Identification of a triangular case: paragraph 7.5(d) of the Code of Conduct obliges taxpayers to
inform the competent authorities involved that the case for which a request is being submitted involves
multiple associated enterprises. The competent authorities in turn have to agree, pursuant to
paragraphs 3(a) and 7.5(a) of the Code of Conduct, that the case under review indeed concerns a EU
triangular case. These provisions do not adhere to the principles of clarity and simplicity, transparency,
effectiveness, efficiency, legal justice and legal certainty, as they: (i) erroneously refer to tax
administrations instead of to competent authorities, (ii) there is no deadline for such notification and
agreeing on whether the case under review is a triangular case and (iii) there is no guarantee
whatsoever that competent authorities will pursue the case as a triangular case. Further, because of the
risk of a non-uniform application, there is also no adherence to the principles of legal equality;
• Taxpayer’s rights and involvement: taxpayers do not play a significant role in dealing with triangular
cases once identified as such, although they have all the key information for the case under review;
they are not informed of the approach chosen when dealing with triangular cases under the convention.
Although paragraph 7.3(g)(iii) of the Code of Conduct stipulates that taxpayers should be informed of
all relevant developments during the mutual agreement procedure, it is not further specified whether
this also concerns the procedure to be followed when dealing with triangular cases. For this reason,
paragraphs 7.3(g)(iii) and 7.5(d) Code of Conduct, taken together, do not adhere to the principles of
clarity and simplicity, efficiency, legal justice and legal certainty;
• Time limit for the mutual agreement procedure: paragraph 7.1(f) of the Code of Conduct allows an
extension of the two-year deadline for the mutual agreement procedure for inter alia triangular cases.
As there is no fixed term for extension, the provision is considered not sufficiently descriptive, creates
uncertainties and may also lead to a non-uniform application amongst Member States. The provision
does not adhere to the principles of clarity and simplicity, effectiveness, efficiency, legal equality and
legal certainty;
• Approaches to deal with triangular cases: paragraph 7.5(b) of the Code of Conduct identifies three
approaches to deal with EU triangular cases: the multilateral approach, the bilateral approach and the
bilateral approach plus. The possible approaches and what they entail are clearly described in this
paragraph. However, no rules are established as to how to apply these approaches in practice, and
especially as regards the arbitration procedure. Subjects that remain unaddressed are: the composition
of the arbitration commission, possible parallel-running of multiple advisory commissions and the risk
of deviating opinion from separately-running arbitration commissions. As the absence of rules relating
hereto have a retardant effect on the procedure’s effective and efficient functioning, there is no
adherence to the principles of clarity and simplicity, effectiveness, efficiency, legal justice, legal
equality and legal certainty.
• Procedural rules:
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-

Identification of a triangular case: paragraph 7.5(a) of the Code of Conduct stipulates that the
initial two competent authorities involved should first agree whether the case is a triangular case,
and only thereafter is the third competent authority invited to become involved in the procedure.
As this is ineffective and as there is no deadline within which competent authorities should agree
on such identification, the provision does not adhere to the principles of clarity and simplicity,
effectiveness and efficiency;
- Choosing an approach: pursuant to paragraph 7.5(a) of the Code of Conduct, the third competent
authority involved has to make a decision on its involvement in the case: acting as an observer or
as a participant. As this provision lacks a deadline within which such decision should be made,
there is no adherence to the principles of clarity and simplicity and efficiency;
- Alteration of positions: paragraph 7.5(c) of the Code of Conduct allows competent authorities to
alter their positions from an observer to a participant. This facilitates the procedure being
transformed from a bilateral procedure into a multilateral procedure. Although this provides a more
balanced outcome, the content of paragraph 7.5(c) remains ambiguous as to whether, how and
within what timeframe the other competent authorities involved have to agree to an intended
alteration of position by the third competent authority. This provision does not adhere to the
principles of clarity and simplicity and legal certainty. Furthermore, paragraph 7.5(c) does not
allow the competent authorities to stay involved in the case as an observer during the arbitration
procedure. The competent authorities are thus forced to choose to become actively involved or to
withdraw entirely from the procedure. In case of withdrawal, there is a significant risk that double
taxation cannot be eliminated. For that reason, the provision also does not adhere to the principles
of effectiveness and efficiency, legal justice, legal equality and legal certainty; and
- Composition of the advisory commission: paragraph 9.2(c) of the Code of Conduct stipulates that
Member States may agree on additional rules of procedure for the arbitration procedure, but fails to
provide practical guidance on this matter and on how the advisory commission should be
composed in case of a EU triangular case. This provision therefore does not provide a clear and
comprehensive rule and runs the risk of: (i) deviating views between Member States on the
composition of the advisory commission in a EU triangular case, (ii) delays, and (iii) insufficient
available nominees to act as an independent member of the advisory commission or its chairman.
For that reason, there is no adherence with the principles of clarity and simplicity, transparency
effectiveness, efficiency, legal justice, legal equality and legal certainty.
Procedural functioning: non-EU triangular cases
The EU JTPF suggested three options to deal with non-EU triangular cases: (i) extending the scope of
application of the EU Arbitration Convention to non-EU triangular cases on a case-by-case basis, (ii)
dealing with the non-triangular case under article 25(3) of the applicable double tax conventions, and
(iii) a multilateral APA approach with a rollback to previous years. As these options are not feasible
from a practical perspective and do not facilitate the elimination of double taxation in respect of non-EU
triangular cases, they do not offer a satisfactory solution, as the possibility of each option is dependent
on several uncertain factors, the options are non-binding and lack rules on how to apply them in practice.
Most importantly, there is no guarantee whatsoever that the Member States will actually invoke these
options so as to eliminate double taxation in non-EU triangular cases. The current recommendations for
dealing with non-EU triangular cases under the convention do not adhere to the principles of clarity and
simplicity, effectiveness, efficiency, legal justice, legal equality and legal certainty. Moreover, as no
Member State has clarified whether it is willing to deal with non-EU triangular cases in practice, and, if
so, to what extent, there is also no adherence to the principle of transparency.

Based on the above conclusions, the answer to the second sub-question as regards triangular cases
is that not all provisions of the EU Arbitration Convention are sufficiently descriptive in that they
adhere to the principles of clarity and simplicity, transparency, efficiency, effectiveness, legal
justice, legal certainty and legal equality. By including rules in the Code of Conduct as to the
practical application of the convention to triangular cases, more certainty is created and also more
guidance is provided on how to deal in practice with these cases. Nevertheless, the rules in
paragraphs 3(a) and 7.5 of the Code of Conduct are ambiguous, inadequate, ineffective, inefficient
and incomplete. They are not sufficiently developed to deal effectively and efficiently with EU
triangular cases under the convention. For that reason, the second sub-question as regards this
issue is answered negatively.
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17.4.7.4 Final considerations
This section includes conclusions on three subjects that do not relate to a single phase of the five
phases of the EU Arbitration Convention, but instead cover all five phases: taxpayer’s rights and
involvement during the convention’s application; interaction with other dispute settlement
mechanisms; and triangular cases. Each section analyzed whether the provisions included in the
convention and the Code of Conduct adhere to the principles of clarity and simplicity,
transparency, effectiveness, efficiency, legal justice, legal equality and legal certainty. The
analyses performed in the above sections pointed out that the provisions of the convention are not
sufficiently descriptive in all aspects. Further, the convention’s provisions do not ensure that cases
that fall within the convention’s scope of application can be settled within the given time limits,
and for that reason do not adhere to the principles of clarity and simplicity, transparency,
effectiveness and efficiency. In addition, application of the convention’s provisions and its
procedures do not provide an outcome that adheres in all cases to the principles of legal justice,
legal equality and legal certainty. Based on the conclusions drawn above, the second sub-question
is answered negatively.
17.5 Answer to the second research sub-question
In section 0.4.1 the hypothesis was posed that after 25 years of existence, and despite the adoption
of a Code of Conduct and its revisions, the EU Arbitration Convention is not able to fulfill its
primary objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments by providing for a compulsory and binding dispute settlement mechanism that is
limited in time. The analysis conducted in chapters 9-16 clearly demonstrates that this hypothesis
is correct. As already concluded in chapter 8, when answering the first sub-question, there is an
error in the institutional design of the EU Arbitration Convention, as cases are not swiftly
resolved. More importantly, this error also causes cases not to be referred to the arbitration
procedure if after expiration of the two-year deadline of the mutual agreement procedure, the
competent authorities have not reached an agreement that eliminates double taxation for the
specific case under review. In other words, there is no default mechanism available if the Member
States fail to comply with their obligations under the provisions of the convention. It is concluded
that this does not lead to an optimal functioning of the convention, and causes delays. In particular
the insufficient legal protection of the taxpayer’s position against non-compliance by the Member
States with the provisions laid down in the convention is problematic. The correctness of the
hypothesis posed also can be deduced from the published statistics on the number of cases dealt
with under the convention, discussed in chapter 4. Although these statistics are not sufficiently
accurate to base the conclusions on the convention’s functioning on them entirely, in any event it
is clear that the number of requests submitted for the application of the convention have
significantly increased from year to year, as has the number of pending cases under the
convention’s procedures. In other words, the convention is unable to cope with the increasing
number of cases. 2350 On December 31, 2014 there were 1,280 cases pending under the
convention’s procedures. Of these cases 520 were pending longer than two years under the mutual
agreement procedure, of which at least 231 of those should have been referred to the arbitration
procedure. This is approximately 18% of all pending cases. The fact that no cases were actually
referred to the arbitration procedure gives an indication that the convention is not working the way
it supposed to. Clearly, the Member States are reluctant to refer a case to the arbitration procedure,
whereas they committed themselves legally and politically to do so. This dismal picture also
follows from the analysis conducted in chapters 9-16, as discussed in the previous sections. Before
drawing final conclusions and answering the second sub-question of this work, it is first
worthwhile to examine whether the views in the literature lead to the same conclusion.
In 1990 when the EU Arbitration Convention was adopted, most authors welcomed its adoption.
Former Commissioner Goergen even called the convention a revolutionary innovation in

2350
The EU JTPF arrived at a different conclusion and stated that: ‘the statistics show that the AC works in the vast majority of cases’.
See the JTPF program of work 2015-2019 (JTPF/005/final/EN), August 2015, par. 3.4.2.
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international tax law.2351 Morris used similar wording and considered the convention’s adoption a
triumph that represented a seismic shift in tax sovereignty within the EU.2352 Other authors were
not that enthusiastic, but considered the introduction of a binding settlement mechanism a major
step forward in international taxation, particularly because the convention is multilateral in nature,
provides a deadline within which the convention’s procedures should be finalized and guarantees
the elimination of double taxation.2353 For example, Thömmes mentioned that the fact that prior to
1990 a binding dispute settlement mechanism was absent, discouraged small and medium sized
enterprises to pursue cross-border expansion.2354 Thömmes also opined that by entering into the
convention, for the first time in history a contractual obligation for states to settle tax disputes was
introduced, which also provided a neutral authority that holds competence to take a decisive
decision on the elimination of double taxation.2355 Other authors, like Oliver, distinguished other
advantages of the convention, such as a positive influence on the attitude of states towards dispute
resolution under the mutual agreement procedures incorporated in double tax conventions.2356 In a
range of articles, Hinnekens evaluated the EU Arbitration Convention in detail. He concluded
generally that by adopting the convention an important step has been set in international tax law,
and that the convention established common tax principles and common procedures to resolve
disputes on the application of these principles.2357 In his view this provided the real innovative
factor, as the convention was a multilateral treaty, which is more suitable for dealing with
triangular cases than bilateral treaties are.2358 More specifically, Hinnekens argued that because
the convention itself incorporated procedural rules for the mutual agreement procedure and for the
arbitration procedure, it provided more procedural safeguards compared to those double tax
conventions.2359 Hinnekens mentioned matters such as the setting of time limits, inclusion of
rights for the taxpayer during the arbitration procedure, rules for safeguarding confidentiality of
information, sharing of costs, qualification requirements for the arbitrators, and rules for
guaranteeing elimination of double taxation. For these reasons Hinnekens identified the EU
Arbitration Convention, especially its arbitration procedure, as a cornerstone of international tax
arbitration.2360
Hinnekens, and with him many other authors, was, however, also very critical of various
provisions in the convention. 2361 He argued that the drafting of the convention’s provisions
includes several defects in wording and structure, particularly as several provisions are not fully
developed and written ambiguously/inadequately. Also the fact that the interpretation of undefined
terms and provision was left to the Member States involved in the case under review is, in his
view unsatisfactory, as it risk divergent practices among the Member States.2362 In addition to the
criticism advanced by Hinnekens, Haigh concluded that the fact there was a need to establish the
EU JTPF showed that not ‘all has been plain sailing’.2363 Specifically on the content of the
2351
Goergen, R., Harmonization of enterprise taxation in the European Community, Bulletin for International Taxation, July/August
1991, p. 314. See also Schelpe 1995, p. 72.
2352
Morris 2009, p. 10.
2353
Inter alia Hornsby & Van der Kloot 1990, p. 526; Kergall 1990, p. 68; Muray 1991, p. 6-7; Schwarz 1991, p. 121-122, 2001, par.
28-000 and par. 28-500 and 2002, p. 409; Turro 1991, p. 479; and Burgers 1992, p. 205. See for later views Sollund 1994, p. 105;
Schelpe 1995, p. 72; Hieltjens 1997, par. 2.5; Züger 1998, p. 166; Confédération Fiscale Européenne 1998, p. 41; Verlinden & Boone
2000, p. 284 and 286; Joseph 2003, p. 48-49; Haigh 2003, p. 8; Ullah 2003, p. 487; Huibregtse & Offermans 2004, p. 79; Rutges &
Sporken 2004, par. 4.1; Markham 2005/1, p. 71 and 2005, p. 229; Van Herksen 2008, p. 335; Van Herksen & Frasier 2009, p. 159-160;
and Hann 2009, p. 694-695.
2354
Thömmes, O., Harmonization of enterprise taxation in the EC, Intertax 1990/4, p. 212. See also Turro 1991, p. 479.
2355
Thömmes 1990/10, p. 464.
2356
Oliver 1998, p. 389. It is submitted that this is correct, as the adoption of the convention was one of the primary reasons why the
OECD started to develop an arbitration provision, which was eventually added to article 25(5) of its Model Tax Convention in 2008.
2357
Hinnekens 1992, p. 102-103. Specific merits of the convention are in Hinnekens’ view: (a) offering on a micro-level a solution to
problems created by international double taxation; (b) contributing on a macro level to harmonious relations between Member States;
(c) contributing to the aims of the EU to remove distortions of and restrictions in the functioning of EU’s Internal Market; and (d)
offering more institutionalized means to settle international tax conflicts.
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2360
Hinnekens 1993, p. 12 and 1996/3, p. 300. See for a further overview of the merits of the EU Arbitration Convention Hinnekens
1998, p. 448 and 2003, p. 545-546.
2361
Inter alia Hinnekens 1991, p. 306-308 and 1992, p. 103-104.
2362
See also Terra & Wattel 2008, p. 278 and Plansky 2012, p. 248.
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Haigh 2003, p. 8.
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convention Hornsby & van der Kloot raised doubts whether its application would resolve the
delays experienced with the mutual agreement procedure. They argued that the competent
authorities would keep striving to resolve cases among themselves and not to hand over the case
to an advisory commission. 2364 Other points of criticism raised in the literature are: (i) the
convention only works out the formal aspects of the procedure and leaves many procedural
questions unanswered and (ii) its timeline is rather long to have double taxation eliminated, and
such elimination is also not guaranteed to the fullest extent.2365 The convention’s effectiveness
was also questioned, primarily because in practice only a few cases were referred the arbitration
procedure. 2366 Killius, shortly after adoption of the convention in 1990, stressed that the
convention falls short of the expectations that the proposed Arbitration Directive had raised.2367
Van Vlem et al opined that although the convention has the capacity to be one of the most
powerful tools in a EU context to resolve double taxation arising from transfer pricing
adjustments, crucial deficiencies, such as not meeting the deadlines included in the convention,
hamper this potential.2368 Ellis went even one step further and argued that it was a big mistake that
Member States had adopted the EU Arbitration Convention in 1990 instead of the proposed
Arbitration Directive.2369 The most explicit was former IRS Commissioner Lyons, who took the
view that the EU Arbitration Convention ‘not even approaches an acceptable model’.2370
What conclusions can be drawn from these views? One the one hand the position is taken that the
convention contributed to significant improvements in the resolution of transfer pricing related
disputes in international tax law. Especially shortly after the adoption of the convention in 1990,
the expectations were quite high. This optimism faded slowly when experiences were gained with
the operation of the convention. Authors such as Hinnekens and Killius identified several errors in
the institutional design of the convention, emphasizing in particular the absence of a supervising
organ, the non-enforceability of deadlines, and the long timeline for having double taxation
eliminated. Moreover, the absence of detailed rules also leaves it up to Member States to fill in the
missing parts, which in those authors’ view risked divergent practices arising. On balance, all
authors acknowledged the importance of the convention as a binding dispute settlement
mechanism in international tax law, and supported its aim and purpose. The criticism focused on
the fact that the convention’s procedures are detailed only at macro-level, but at micro-level the
convention’s provisions are ambiguously drafted and in any case not fully developed.
The history of the EU Arbitration Convention makes clear that it had not been an easy process of
development and adoption. Starting as a proposal for a directive, Member States held several
reservations against the introduction of an arbitration procedure, let alone the possible jurisdiction
of the ECJ in the field of tax dispute resolution. As a compromise the Netherlands suggested in
1978 that a multilateral convention be adopted instead of a directive. As with all steps within the
EU, the eventual adoption of the convention followed a political compromise between the
Commission and Member States. The EU Arbitration Convention was part of a tax package,
which also included the proposed Parent & Subsidiary Directive and the Merger Directive. This
political compromise, however, also triggered the drafting of rules and procedures that were not
fully developed and lacked certain details. More importantly, the convention lacks a default
mechanism or a supervising authority that could act if the parties involved do not comply with the
deadlines set out in the convention, or fail to fulfill the obligations arising from the convention’s
rules and procedures. The Netherlands State Secretary of Finance already raised this issue as early
as 1997 by stating that:
2364
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‘Unfortunately the Arbitration Convention is the result of a compromise and its language on a
range of issues is ambiguous’.2371

It is concluded that the Netherlands State Secretary of Finance hit the nail on the head. It is
precisely the points identified above that are the reason why the convention fails to fulfill its
principal objective. It must, however, not be forgotten that when the convention was adopted in
1990, only the double tax conventions between the United States and Germany (August 29, 1989)
and between Germany and France (Protocol of September 28, 1989) provided for an arbitration
procedure. This procedure, however, was/is only voluntary in nature. The adoption of a
multilateral convention that provided for a mandatory arbitration procedure if Member States
failed to resolve the case themselves within two years indeed constituted – in the words of
Goergen – a revolutionary innovation in international tax law. Thereby, the convention solved
significant problems encountered at that time with the mutual agreement procedure under the
OECD Model Convention and incorporated in double tax conventions: the obligation only to
‘endeavor’ to resolve cases of double taxation. So, as concluded in section 2.2 of this work, the
convention can be considered a unique convention in international tax law. It is the first and to
date the only multilateral tax convention that provides a binding dispute resolution mechanism,
which also has a wide territorial range, as it is applicable in all 28 Member States of the EU. It is
true that nowadays more and more double tax conventions provide for (mandatory binding)
arbitration, as also the OECD Model Convention and the UN Model Convention do, but these
double tax conventions are only of a bilateral nature, and most of them also do not contain
detailed procedural rules for conducting the procedure. The EU Arbitration Convention instead
includes procedural rules that apply during each of its five phases. The advantage hereof is that
the convention’s procedures are set out at length at a macro-level. Only in a few double tax
conventions are detailed rules of procedure for the arbitration procedure established. 2372
Nevertheless, those rules only relate to the arbitration procedure. As said the EU Arbitration
Convention and the Code of Conduct contain detailed rules for each of the five procedures, which
brings the conclusion forward that also up to the present time the convention still has the greatest
significance in international tax law with respect to transfer pricing dispute resolution procedures.
Another important point of caution is that in 1990, when the EU Arbitration Convention was
adopted, there was no experience with arbitration in international tax law. Also the mutual
agreement procedure was not as frequently used as it is nowadays. The drafters of the convention
therefore had no sources available that could serve as examples. This may explain why many
procedural rules were not developed in detail. Also the expectation at that time that not many
cases would be referred to the arbitration procedure may have served as a ground for not
providing detailed rules of procedure.
The EU Arbitration Convention has been in existence for over 25 years. As observed above, in the
meantime there have been significant developments in incorporating arbitration procedures as a
supplement to the mutual agreement procedures under double tax conventions. The question is
whether these circumstances still have merit in 2016. It is submitted that this is not the case.
Despite the extenuating circumstances set out above, the answer to the second sub-question is
negative. As the conclusions drawn in chapters 9-16 clearly pointed out, the provisions of the
convention are in most cases not sufficiently descriptive, create uncertainties and run the risk of
non-uniform interpretation and application. Additionally, the convention lacks a default
mechanism, which means that its procedures are not swiftly applied or only with substantial
delays. For that reason it is concluded that the content of the convention is not able to fulfill its
principal objective in general and in individual cases. The Commission has arrived at a similar
2371
Letter from the Netherlands State Secretary of Finance (IFZ97/1515) of December 19, 1997. In Dutch: ‘helaas draagt het
Arbitrageverdrag de sporen van een compromis en is de tekst op een heel aantal punten vrij onduidelijk’ (English translation by the
present author).
2372
This concerns the double tax conventions of the United States with Belgium, Canada, France, Germany, Japan, Spain and
Switzerland, which are all based on US unilateral policy; the double tax conventions of Germany with the United Kingdom and the
Netherlands; and of the Netherlands with Japan and the United Kingdom. These rules are based on the OECD’s Sample Mutual
Agreement on Arbitration. The double tax conventions of Japan with Hong Kong, Portugal and New Zealand also incorporate some
procedural rules for the arbitration procedure.
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conclusion, noting that the number of long-pending cases shows that the convention is not
eliminating double taxation as it is supposed to.2373 The EU JTPF arrived at a different conclusion
and claimed in its 2015-2019 work program that the convention works in the vast majority of
cases.2374 The ECJ in SGI, however, arrived at a similar conclusion to that of the Commission. In
this case the Belgian government argued that the risk of double taxation following application of
its domestic transfer pricing legislation was greatly diminished by the fact that taxpayers could
seek the application of the EU Arbitration Convention.2375 The ECJ did not agree and observed
that requesting the application of the convention’s procedures imposed an additional
administrative and financial burden on taxpayers. More importantly, the convention only provides
a solution after several years, which means the taxpayer must bear the burden of double taxation
in the meantime.2376 Trauman, when discussing experiences with the convention’s procedures,
raised similar concerns.2377 In the specific case referred to, the arbitration procedure ran for three
years instead of the ‘promised’ six months. In essence the ECJ and Trauman are right, although,
with respect, they misunderstand the great advantage of the EU Arbitration Convention. While the
great advantage is that the convention can guarantee the elimination of double taxation if its
procedures are properly applied, the great disadvantage is that the convention’s procedures and its
governance are construed in such a way that no sanctions will be put in place if Member States
fail to comply with their obligations under the convention. It is particularly for that reason that the
current design of the convention is not able to fulfill its primary objective:
To eliminate cases of double taxation arising from transfer pricing profit adjustments in respect of
dealings between associated enterprises within a group of companies resident within Member
States, such by providing for a compulsory and binding dispute settlement mechanism limited in
time.

As already mentioned this is mostly apparent when the statistics on the usage of the convention
are analyzed: 18% of the total number of pending cases should have already been referred to the
arbitration procedure, but have not been referred. Clearly, this is a too high number. So in
conclusion, the hypothesis posed in section 0.4.1 that after 25 years of existence the convention is
not able to fulfill its principal objective – despite the adoption of the Code of Conduct in 2006, its
revisions in 2009 and its proposed revision in 2015 – is correct. The answer to the second subquestion therefore is that the errors in the convention’s institutional design makes it that its
functioning is not optimal, causes delays, and may lead to unsatisfactory outcomes. In particular
the insufficient legal protection of the taxpayer’s position against non-compliance by the Member
States with the provisions of the convention causes problems. The errors in the institutional design
therefore fail to ensure that double taxation is eliminated in all cases eligible for the convention’s
application, and within the given deadlines. For that reason, the content of the EU Arbitration
Convention is unable to fulfill its principal objective.
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Commission Communication COM (2007) 71 of February 26, 2007, par. 28.
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Part IV
Improvements
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18. Answering the third research sub-question

18.1 Chapter overview
In chapters 8 and 17 the first and second research sub-questions of this work were answered. The
first sub-question aimed to clarify the governance of the EU Arbitration Convention. In relation to
this sub-question the hypothesis was stated in section 0.4 that the convention’s governance is: (i)
not properly performed in the light of state sovereignty and EU law, (ii) not efficient in that the
process involves a range of actors, whereby competences and practical involvement are
ambiguous, and (iii) not effective in that it does not lead to a timely and successful settlement of
all disputes under the convention’s procedures. The answer to the first sub-question in chapter 8
was that this hypothesis is only partially correct. In sum, this answer entails that:
•

•

•

The convention’s day-to-day application and the process of developing and improving its
functioning is properly performed in the light of state sovereignty and EU law. This
conclusion, however, does not apply to the involvement of the Commission and the Council in
the adoption of the Code of Conduct and the accession of Bulgaria, Croatia and Romania to
the convention;
The day-to-day application of the convention is ineffective and inefficient, as multiple parties
are involved. This is reinforced by the fact that there is an error in the institutional design of
the convention: if the Member States fail to comply with their obligations under the
convention’s procedures, this cannot effectively be sanctioned, although they legally
committed themselves to comply. In other words, a proper default mechanism is absent, which
leaves taxpayers insufficiently protected against non-compliance by the Member States; and
The process of developing and improving the convention’s functioning is effective and
efficient, and the inclusion of the business community in this process leads to a broad
acceptance and consensus on measures to improve this functioning: the Code of Conduct.

With respect to the second sub-question, the hypothesis was stated in section 0.4 that after 26
years of existence the EU Arbitration Convention is not able to fulfill its principal objective: to
eliminate cases of double taxation arising from transfer pricing profit adjustment by providing for
a dispute settlement mechanism that is limited in time. As mentioned in section 0.3.3, hitherto the
convention’s functioning has not been analyzed in depth as regards its effectiveness, usage, scope
of application, and procedural functioning. This work conducted in chapters 9-16 such an in-depth
analysis, taking into account the provisions of the convention, the work performed by the EU
JTPF and the provisions (if any) of the Code of Conduct. In order to test whether the hypothesis is
correct, each of these chapters analyzed whether the provisions of specifics part of the convention
adhere to the principles of clarity and simplicity, transparency, effectiveness, efficiency, legal
justice, legal equality and legal certainty. That analysis, as explained in chapter 17, demonstrated
that the hypothesis is correct. As concluded in section 17.5 the answer to the second sub-question
is that the convention’s content is not able to fulfill its principal objective.
This chapter answers the third sub-question of this dissertation, which reads:
SR3: What changes should be made to improve the governance and functioning of the EU
Arbitration Convention and how could/should these improvements be implemented in practice?

As noted in section 0.5, in order to be able to answer this sub-question and to provide for proper
recommendations to improve the convention’s functioning, it is important to identify the main
bottlenecks in this functioning first. In this respect, the following question is answered in section
18.2:

Amsterdam, June 2016

588

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

What are the bottlenecks in the current design of the EU Arbitration Convention as regards its
formal and material scope of application as well as its procedural functioning?

Then, section 18.3 analyzes whether the Code of Conduct has contributed to a more efficient and
effective functioning of the convention as regards its formal and material scope of application as
well as its procedural functioning. In this respect, the following question is answered:
To what extent have the Code of Conduct and its revisions contributed to a more efficient and
effective functioning of the EU Arbitration Convention as regards its formal and material scope of
application as well as its procedural functioning?

Based on the answer to both of these questions, recommendations are made in section 18.4 for the
improvement of the governance and functioning of the convention. These recommendations are
only on a conceptual and strategic level. Chapters 19 and 20 contain detailed recommendations to
improve the convention’s governance and functioning on an operational level. The questions
answered in those chapters are:
Chapter 19: what changes should be reflected in the EU Arbitration Convention – within its legal
boundaries – to provide for a more effective and efficient governance of the convention?
Chapter 20: what changes should be reflected in the EU Arbitration Convention with respect to its
formal and material scope of application as well as its procedural functioning, in order to adhere
to the following principles: clarity and simplicity, transparency, efficiency, effectiveness, legal
justice, legal equality and legal certainty, and in order to ensure both the protection of taxpayer’s
rights and the smooth functioning of EU’s internal market, those objectives being the main reasons
for concluding the EU Arbitration Convention?

18.2 Bottlenecks in the current design of the EU Arbitration Convention
The analyses conducted in chapters 7 and 9-16 looked extensively at the governance and
functioning of the convention. It is unnecessary to repeat those analyses here, so this section only
includes a brief overview of the main bottlenecks that impede the convention’s functioning, based
on the analyses performed.
With respect to the convention’s governance, chapter 8 examined and drew conclusions on three
topics: (i) day-to-day application, (ii) governance from a procedural perspective and (iii)
governance from a legal perspective. Only topic (i) is relevant when considering bottlenecks that
impede the functioning of the convention. The other two topics have only an indirect effect on the
convention’s functioning. The process of adoption of measures to improve further the
convention’s functioning does indeed have a direct impact on its day-to-day application, but it is
the measures themselves that have this impact, not the process of adoption. As regards topic (i) it
was concluded in section 8.5.4 that this day-to-day application is not effective and efficient, as
multiple parties are involved in this process. This concerns registration tasks that are now assigned
to the Commission and the Council. It is submitted that from the perspective of effectiveness and
efficiency it would be more logical if these tasks were assigned to a single institution. This,
however, is only a minor bottleneck. The main bottleneck in the convention’s governance is that
there is an error in the institutional design of the convention: there is no supervising organ that
registers and monitor cases as to their progress, whether the deadlines in the convention are met
by the competent authorities, and which can enforce progress if the competent authorities fail to
fulfill their obligations under the convention. The convention places several obligations on the
competent authorities when applying its procedures, including the obligations to:
a) Refer a case to the arbitration procedure if after two years of negotiating under the mutual
agreement procedure no agreement is reached that eliminates double taxation;
b) Take a final decision within six months after the advisory commission has delivered its
opinion; or
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c) Implement a mutual agreement reached irrespective of time limits in Member States’ domestic
legislation.

As was seen in section 6.6.2, Member States’ domestic courts are competent to enforce
compliance with obligations arising under the convention if the competent authorities fail to fulfill
these obligations. However, it should be acknowledged that this is not an efficient option, as it
would delay the process of eliminating double taxation (the convention’s principal objective).
More importantly, the effect of this option is also limited, as a domestic court cannot take over the
tasks of competent authorities. For example, if the competent authorities involved in a case do not
establish an advisory commission after two years of fruitless negotiations under the mutual
agreement procedure – which they are legally obliged to do, pursuant to article 7(1) of the
convention – a domestic court can only rule that competent authorities are not complying with that
provision. The court, however, has no competence to establish the advisory commission itself, to
appoint its members, or to provide for the elimination of double taxation. It is submitted that this
error in the institutional design of the convention is a major one. This also follows from the
published statistics on the number of cases dealt with under the convention, as discussed in
chapter 4. On December 31, 2014, 520 cases are pending for longer than two years under the
mutual agreement procedure, of which at least 234 should have been referred to the arbitration
procedure, but no cases are being referred to the procedure. This indicates that the convention is
not functioning as it supposed to. To put it differently, the inclusion of an arbitration clause in the
convention has not resulted in a situation in which the vast majority of cases dealt with under the
convention’s procedures being resolved within the two-year time limit, despite the existence of a
mandatory arbitration procedure.
With respect to the convention’s functioning, the same conclusion applies as is drawn above
regarding the convention’s governance. Clearly, putting all competence in the hands of Member
States has not contributed to a smoothly functioning dispute resolution system, and also failed to
protect taxpayers properly against non-compliance by competent authorities with the convention’s
provisions and deadlines. Because a supervising authority is absent, there is no guarantee that
double taxation is eliminated within the given time limit of three and a half years, nor that a
proper default-mechanism would be put in place should the competent authorities fail to fulfill
their obligations under the convention.2378 In fact, nothing happens if the competent authorities do
not establish an advisory commission after two years of negotiating under the mutual agreement
procedure.2379 The same applies if that competent authorities do not take a final decision on the
case after the advisory commission has delivered its opinion. In addition, taxpayers cannot enforce
the elimination of double taxation if, after the convention’s procedures have been applied, double
taxation remains in existence. The conclusion that there is an error in the institutional design of
the convention is reinforced by the fact that the convention only includes basic rules, and the
procedures and processes are not fully detailed, drafted ambiguously and risk multiple
interpretations. The table below presents an overview of the main bottlenecks in the convention’s
formal and material scope of application as well as its procedural functioning.
Formal scope of application
• No proper definition of terms in the convention, particularly the terms ‘enterprise of a Contracting
State’ and ‘permanent establishment’;
• No functioning system in place to clarify undefined terms; and
• No proper definition of which territories the convention applies.

2378

See also Hinnekens 2003, p. 546 and 549-550, who pointed out that one of the main shortcomings of the convention is the absence
of an authority that supervises the correct application of the convention.
2379
See also Van Herksen 2008, p. 334, who considered the two-year deadline for the mutual agreement procedure to be the
convention’s ‘raison d’être’, but doubted whether that deadline was in practice as hard and enforceable as it should be. Van Herksen –
like the EU JTPF – reported situations that Member States do not refer cases to the advisory commission, because in their view the
two-year deadline has not yet expired, or they force taxpayers to agree with an extension of this deadline.
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Material scope of application
• No clear rules on the convention’s application to losses;
• No clear rules on how to apply the arm’s length principle during the arbitration procedure and the
implementation phase;
• No uniform rules on how to attribute profits to permanent establishments and on the convention’s
application to thin capitalization cases; and
• A limited scope of application, as the convention does not cover disputes relating to the existence of
a permanent establishment, or the place of residence of an enterprise, even though they are closely
connected to the main dispute in question: transfer pricing profit adjustments.
Procedural functioning
Application phase
• Incorrect guidance on the commencement date of the three-year deadline for submission of a
request.
Unilateral relief procedure
• Absence of a timeline for the unilateral relief procedure;
• Absence of a definition of the term ‘well-founded’;
• Improper guidance on in what situations a satisfactory solution is possible and what the content of
such a solution should be;
• A too wide scope of application of the serious penalty clause, under which access to the
convention’s procedures can be refused; and
• Ineffective rules on the suspension of tax collection during the convention’s application.
Mutual agreement procedure
• Incorrect guidance on the commencement date of the two-year deadline for the mutual agreement
procedure;
• Unnecessary allowance of a waiver of the two-year deadline;
• Improper guidance on the timeline for the mutual agreement procedure; and
• Improper rules to ensure confidentiality of information during the mutual agreement procedure.
Arbitration procedure
• Improper rules on the establishment of the advisory commission, especially the absence of a default
mechanism if the competent authorities involved fail to establish the advisory commission;
• Ineffective and inefficient composition of the advisory commission;
• Inefficient rules on secretarial assistance;
• Ineffective and inefficient system of selecting and appointing members of the advisory commission;
• Absence of criteria for Member States’ representatives;
• Absence of guidance on the interpretation of the qualifications to be possessed by independent
persons as well as the advisory commission’s chairman;
• Ineffective and inefficient rules on how to proceed if the competent authorities involved cannot
reach an agreement on the appointment of the independent persons/chairman;
• Absence of detailed, comprehensive and efficient rules for conducting the arbitration procedure;
• Absence of guidance on the exception clauses that grant competent authorities the right not to
submit information requested by the advisory commission;
• Ineffective and inefficient rules on appearance by taxpayers and Member States’ representatives
before the advisory commission;
• Improper and ambiguous rules on the remuneration of independent persons and the chairman;
• Absence of rules on the adoption process of the opinion of the advisory commission; and
• Ineffective and inefficient rules on the communication of the opinion.
Implementation phase
• Ineffective and inefficient rules on the communication of the final decision;
• Absence of a deadline for implementing a mutual agreement reached or a final decision taken;
• Improper, ineffective and inefficient rules for publication of the opinion rendered by the advisory
commission and the final decision taken by the competent authorities involved;
• Absence of a default mechanism if double taxation remains in existence after the procedures of the
convention have been run through;
• Improper rules on the application outcome of the procedures of the convention to future years; and
• Ineffective rules on dealing with interest charges/refunds when applying the convention’s
procedures.
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Miscellaneous
• Taxpayer’s rights and involvement
- Improper and ambiguous rules on the rights and involvement of taxpayers during the
convention’s application, especially during the mutual agreement procedure and the arbitration
procedure; and
- Absence of (detailed) rules on the right of taxpayers to accept the outcome of the convention’s
application.
• Interaction with other dispute settlement mechanisms
Improper, ineffective and inefficient rules on the interaction with domestic appeals procedures and
dispute resolution mechanisms under double tax conventions between Member States.
• Triangular cases
- Scope of application: exclusion of the EU part of non-EU triangular cases;
- EU triangular cases: ineffective and inefficient rule for practically dealing with this type of
triangular cases, especially during the arbitration procedure; and
- Non-EU triangular cases: absence of efficient and effective rules how to deal with this type of
triangular cases under the convention, specifically for the EU part of those triangular cases.

18.3 Improvements through the Code of Conduct
18.3.1 General considerations
This section discusses whether and if so to what extent the Code of Conduct and its revisions have
contributed to a more effective and efficient functioning of the convention. The provisions of the
Code of Conduct were extensively discussed in chapters 9-16 in relation to the convention’s
formal and material scope of application, as well as its procedural functioning. In a general sense
it was concluded there that although the Code of Conduct contains provisions that provide more
guidance as regards the functioning of the convention, those provisions are also not fully clear and
descriptive in all aspects, and leave room for divergent interpretation by Member States. In order
to avoid repeating wording or analyses from chapters 9-16, the arbitration procedure is used as an
example in this section to answer the question whether and, if so, to what extent, the Code of
Conduct and its revisions have actually contributed to a more efficient and effective functioning of
the convention (18.3.2). In section 18.3.3 conclusions are drawn on the Code of Conduct in its
entirety.
18.3.2 Effect of the Code of Conduct through the lens of the arbitration procedure
The general view held in literature is that, prior to the adoption of the Code of Conduct, the
convention included some rules for the arbitration procedure, but the essential issues remained
unaddressed.2380 Schwarz was the most explicit in his criticism, arguing that the area deserving
most attention is ensuring procedural safeguards and rules during the arbitration procedure.2381 He
concluded that the convention lacks sufficient procedural safeguards, as there is no authority that
supervises established advisory commissions. In its 2001 Study, the Commission evaluated the
rules of the EU Arbitration Convention, inter alia in respect of the arbitration procedure, and
concluded that those rules were not fully clear and comprehensive.2382 The Commission thereby
identified the following shortcomings in the arbitration procedure:
•
•
•

No rules on the commencement date of the six-month deadline within which the advisory
commission must deliver an opinion;
No internal rules of procedure to be applied by advisory commission; and
No default mechanism if the advisory commission fails to deliver its opinion within the given
deadline.

The Commission concluded that these shortcomings constituted a hindrance to the effective
functioning of the convention. The EU JTPF arrived at a similar conclusion and stressed – prior to
the adoption of the Code of Conduct – that the lack of guidance creates uncertainties for parties
2380
See inter alia Schelpe 1995, p. 75-76; Hinnekens 1996/2, p. 145 and November/December 1998, p. 447; Editorial Tax Management
Transfer Pricing Report 2000/24, p. 1019; Vermeend, Kogels & Mees 2002, p. 345 and De Hert 2005, p. 52.
2381
Schwarz 1991, p. 123.
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Commission Staff Working Paper doc. SEC (2001) 1681, p. 282.

Amsterdam, June 2016

592

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

involved and also does not guarantee a smooth functioning of the arbitration procedure.2383 These
points of criticism raised in literature and by the Commission/EU JTPF are correct as to how
things stood prior to the adoption of the Code of Conduct. Also the experience with the Electrolux
case discussed in section 4.3.3.2 demonstrated that the arbitration procedure under the convention
contains several shortcomings. This is actually caused by the fact that articles 9-11 of the
convention only include limited rules on: (i) the appointment of members of the advisory
commission, (ii) submission of information to the advisory commission, (iii) taxpayers’ right to
appear (or to be represented) before the advisory commission, (iv) grounds and rules for adopting
the opinion and (v) sharing of costs of the arbitration procedure among the competent authorities.
The analysis in chapter 14 and the conclusions drawn in section 17.4.5 show that prior to the
adoption of the Code of Conduct these procedural rules were incomplete and not sufficiently
descriptive, as the convention does not include rules on:
a) Which competent authority must take the initiative to establish the advisory commission;
b) The deadline for establishing the advisory commission;
c) The actual composition of the advisory commission (the number of independent members and
Member States’ representatives);
d) Qualifications to be possessed by Member States’ representatives;
e) The criteria for determining nominees’ independence and competence;
f) The appointment process of members of the advisory commission;
g) The appointment process of the advisory commission’s chairman;
h) The appointment process of alternates;
i) The place of meeting of the advisory commission;
j) The planning of the advisory commission’s meetings;
k) The working language of the advisory commission;
l) Secretarial assistance and if so which competent authority should provide for this assistance;
m) Requirement of attending the advisory commission’s meetings;
n) The amount of fees for the advisory commission’s independent members and its chairman;
o) The cost-basis of the advisory commission;
p) The content of the advisory commission’s opinion;
q) The legal basis of the advisory commission’s opinion and
r) The communication and possible publication of the advisory commission’s opinion.

As concluded in section 17.4.5, the lack of procedural rules on these subjects jeopardizes the
arbitration procedure’s effective and efficient functioning, and thus the effectiveness and
efficiency of the convention as a whole. Has the Code of Conduct contributed to a more effective
and efficient functioning of the arbitration procedure? If the above list of shortcomings of the
arbitration procedure is considered, it is evident that the Code of Conduct has indeed provided
more guidance as it contains in paragraph 9 numerous rules relating to this procedure.
Nevertheless, if these provisions are analyzed, it becomes clear that although they provide for
more guidance as regards the rules of the convention, these provisions are themselves also not
fully clear and descriptive in all aspects, and do not, overall, facilitate a more effective and
efficient functioning of the arbitration procedure. This is reinforced by the fact that the Member
States are allowed to agree on deviating rules, and several provisions only contain
recommendations. This conclusion already followed from the answer to the second sub-question
discussed in section 17.5. For example, paragraph 9.3(b) of the Code of Conduct allows the
competent authorities involved to agree on a common working language for the arbitration
procedure. As, however, this is subject to a mutual agreement between them, it may be that no
common working language can be agreed on. In that situation the convention’s efficiency is not
improved, as this may lead to time-consuming and costly translation of documents. Another
example is the planning of the advisory commission’s meetings. It is submitted that it is most
effective and efficient to let the advisory commission plan its own meetings. In the Code of
Conduct, however, is this is also subject to agreement between the competent authorities involved.
In addition, if the list of shortcomings identified above is analyzed, it is concluded that although
2383
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the Code of Conduct touches upon many of these shortcomings, it still lacks rules on topics d)-h),
j) and m). It is therefore concluded that the provisions in the Code of Conduct do not establish
comprehensive rules for conducting the arbitration procedure under the convention, and these
rules too are not fully descriptive in all aspects. Hence as regards the arbitration procedure, the
Code of Conduct has not contributed to the fullest extent to a more efficient and effective
functioning of the procedure. Whether this also applies to the Code of Conduct in its entirety is
discussed below.
18.3.3 Contribution of the Code of Conduct a more efficient and effective functioning of the EU
Arbitration Convention
In the preamble of the Code of Conduct it is stated that the Council and Member States
acknowledge the taxpayers’ and Member States’ need for more detailed rules to implement
efficiently the EU Arbitration Convention and more efficiency with respect to its practical
functioning. The Code of Conduct aims to ensure a more effective and uniform application of the
convention as well as to establish procedural rules to enable a smooth and timely progression
through the convention’s various phases.2384 The EU JTPF itself is of the opinion that the Code of
Conduct has indeed improved the functioning of the convention, and in its final report of March
2015 concluded that its monitoring functioning demonstrated that:
‘The EU Arbitration Convention and its related Code of Conduct provide for a well-balanced
approach to dispute resolution’.2385

The EU JTPF went on to conclude that the Code of Conduct provides guidance on important
aspects of the EU Arbitration Convention, thereby leaving flexibility to the competent authorities
involved. Nevertheless, the forum also concluded that the functioning of the convention and the
Code of Conduct could be improved, and for that reason made several suggestions and
recommendations to be reflected in the Code of Conduct. It further concluded that further work is
necessary to benefit from the advantages of the convention to the greatest extent possible.2386 Like
the EU JTPF, the Commission also concluded that the Code of Conduct positively contributed to
the effective and efficient functioning of the convention. In a 2004 press release on the adoption
of the Code of Conduct, the Commission stated that:
‘The proposed Code of Conduct should ensure that EU dispute settlement procedures operate more
efficiently so as to eliminate double taxation of company profits within EU’.2387

In a 2011 Communication, however, the Commission arrived at a different conclusion and
observed that despite the adoption of the Code of Conduct, it still takes too long for cases to be
resolved under the convention.2388
In the literature only a few authors have evaluated the effects of the Code of Conduct on the
functioning of the convention. De Hert mentioned that the Code of Conduct would have a
significant impact on the convention’s functioning and taxpayers would be better informed of the
status of their competent authority cases.2389 In addition, Rolfe observed that the Code of Conduct
represented a considerable step forward, as practical problems of time limits, language issues and
communication protocols are tackled, and also taxpayers’ participation during the process is better
ensured.2390 De Carolis arrived at a similar conclusion, adding that the Code of Conduct filled in
the convention’s gaps and introduced procedures and requirements that were not envisaged by the
2384

See also Commission doc. COM (2009) 472 final, par. 15.
Doc. JTPF/002/2015/EN, par. 2.
2386
See Verlinden & Haupt 2015, p. 279.
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Commission Press Release on a Code of Conduct (IP/04/542) April 27, 2004 and Commission Press release on the adoption of
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convention itself.2391 He saw the Code of Conduct as creating an effect similar to a protocol to a
double tax convention and having a ‘strong persuasive value’.2392 Di Cesare even called the Code
of Conduct a formidable tool.2393 Nevertheless, some authors, including Plansky, also questioned
the effectiveness of the Code of Conduct.2394 Also Verlinden & Haupt are critical, opining that the
Code of Conduct has all the attributes to be one of the most powerful instruments in place, but its
efficient application has suffered from practical difficulties.2395
Are the EU JTPF, the Commission and the above authors correct in their conclusions that the
Code of Conduct actually improved the effective and efficient functioning of the convention? It is
submitted that the outcome of the Commission’s 2010 public consultation on double taxation
shows that the obstacles identified by the Commission in its 2001 Study relating to the EU
Arbitration Convention – discussed above and in section 1.5.2 – have remained largely in
existence.2396 The consultation also pointed out that the existing procedures were insufficient to
reach a timely resolution of transfer pricing disputes. The same conclusion can be drawn from the
Commission’s 2001 Study, which mentioned that the convention left room for the unequal
definition and application of terms, and a lack of clarity on its procedural aspects, which could act
as a deterrent to the convention’s proper functioning. On balance, it has to be admitted that the
Code of Conduct has provided for valuable improvements to the functioning of the convention.
When it was adopted in 1990, the convention only included the basic rules on its formal and
material scope of application and its procedural functioning. For example, article 4 of the
convention incorporates the convention’s tax principles, but does not further specify how the
competent authorities should apply these principles in practice. In this respect, paragraph 6(a) of
the Code of Conduct specifies that the arm’s length principle of article 4(1) is to be applied as
advocated by the OECD. This is considered an important improvement, as it fills in the omission
in the convention and also provides parties with valuable guidance on how to apply the arm’s
length principle in practice. On the basis of this example, the Code of Conduct has indeed led to a
more effective and efficient functioning of the convention. However, this is only one aspect of the
convention. Although the Code of Conduct has contributed to an improvement of the convention’s
efficient and effective functioning in many more aspects, the analyses conducted in chapters 9-16
and the conclusions drawn in section 17.4 clearly demonstrate that the provisions of the Code of
Conduct are also themselves not sufficiently clear and descriptive. In other words, they leave open
several issues that are ambiguously drafted and do not per se promote the more effective and
efficient functioning of the convention. For that reason, it is concluded that although the Code of
Conduct contains provisions that provide more guidance on the rules and procedures of the
convention, the Code of Conduct and its revisions did as a whole not sufficiently contribute to a
more effective and efficient functioning of the convention: the provisions of the Code of Conduct
are often ambiguously drafted, and they leave discretion to the competent authorities whether to
adopt and implement these provisions. Hence the improvements created to the functioning of the
convention do not gain full effect and on a consolidated level do not solve all problems identified
in chapters 9-16.
18.4 Main contours of an improved governance and functioning of the EU Arbitration
Convention
18.4.1 General considerations
Based on the input to the two questions discussed in section 18.2 and 18.3 it can be concluded that
there are several bottlenecks in the convention that impede its effective and efficient functioning.
It is also concluded that although the Code of Conduct has to some extent improved the
convention’s functioning, overall it has not solved all the bottlenecks identified. This section
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answers the third sub-question of this work, namely what changes should be made so as to
improve the governance and functioning of the convention. Section 18.4.2 focuses on the
convention’s governance and section 18.4.3 on the convention’s functioning. Subsequent thereto,
section 18.4.4 contains an overview of the new structure of the convention and the Code of
Conduct if the recommendations are implemented.
18.4.2 Overview of recommendations to improve the convention’s governance
Improving the governance of the EU Arbitration Convention relates to three aspects: (i) the dayto-day application of the convention, (ii) governance from a legal perspective, and (iii)
governance from a procedural perspective. The main focus of the recommendations concerns the
first aspect. In this respect, the following structural improvements are proposed:
a) Assigning the registration tasks (e.g. the deposition of instruments of ratification) to a single
entity. For reasons of efficiency and independence the Commission is the most appropriate
institution to undertake these tasks;
b) Introducing a central supervising organ that is – as a default mechanism – assigned tasks to
perform certain actions if the involved competent authorities fail to comply with the
obligations imposed on them by the convention. As will be discussed in detail in chapter 19, it
is recommended to assign this particular task to the Commission for reason of its neutral role
towards each individual Member State, and its steering role in the work of the EU JTPF. The
tasks to be assigned are:
- Establishing the advisory commission and appointing its members if the competent
authorities do not establish it after the expiry of the two-year deadline of the mutual
agreement procedure;
- Selecting and nominating independent persons for each Member State that does not
nominate these persons pursuant to article 9(4) of the convention, or if nominated persons
do not meet the criteria of independence and/or competence; and
c) Introducing a central and permanent secretariat, the tasks of which can be performed by the
current secretariat of the EU JTPF, and which functions under the auspices of the
Commission. The tasks to be assigned are: (i) performing the registration tasks assigned to the
Commission (see under a)), (ii) assisting advisory commissions in conducting the arbitration
procedure, and (iii) registering and monitoring all cases dealt with under the convention,
especially monitoring which cases are pending for longer than two years under the mutual
agreement procedure.

Further, to improve the governance of the convention from a legal and procedural perspective, it is
recommended to make two institutional changes to the convention. First, in order to align with the
legal status of the convention as a multilateral convention under international public law, new
Member States should only accede to the convention through accession conventions specifically
drawn up. In other words, the Commission and the Council cannot play a legislative role in this
process, as happened on the accessions of Bulgaria, Croatia and Romania to the convention; it has
been submitted above that this approach was invalid. Second, it should be clarified in the Code of
Conduct that only Member States – as the convention’s signatory states – are competent to adopt
(future) revisions of this Code. Chapter 19 will discuss these recommended changes in detail.
18.4.3 Overview of recommendations to improve the convention’s functioning
18.4.3.1 General considerations
The functioning of the convention is divided into three aspects: formal scope of application,
material scope of application and procedural functioning. Several changes have to be implemented
in the convention and the Code of Conduct so as to improve the convention’s functioning and to
ensure that its provisions adhere to the general and legal principles that constituted the testing
principles of this work: clarity and simplicity, transparency, efficiency, effectiveness, legal justice,
legal equality and legal certainty. This section provides a general overview of the
recommendations to improve the convention’s functioning. The recommendations aim to rewrite
the convention and the Code of Conduct. Some issues are only of a practical nature and do need
not to be specifically addressed in the convention itself, but in the Code of Conduct. More
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fundamental issues that are a flaw in the drafting of the convention need to be revisited and
improved in the convention itself. This is worked out in detail in chapter 20. Section 18.4.3.2
below discusses the recommendations in relation to the convention’s formal and material scope of
application. The recommendation as regards the procedural functioning of the convention are f
discussed in section 18.4.3.3.
18.4.3.2 Recommendations as regard the formal and material scope of application
On a strategic level it is recommended to introduce the following improvements to the convention
as regards its formal and material scope of application:
Formal scope of application:
• Applicable languages: introducing English as the default language in case of divergent
interpretations by Member States of terms used in the convention due to language issues;
• Interpretation of undefined terms:
- Amending article 3(2) of the convention to meet the most recent standard of the OECD Model
Convention: adhering to the domestic legislation of the Member State that applies the
convention;
- Including a definition of the terms: (i) enterprise of a Contracting State, (ii) enterprise, (iii)
resident, and (iv) permanent establishment, on the basis of the OECD Model Convention and its
annexed Commentary;
• Applicable taxes: including local taxes and church taxes, insofar as levied by Member States, in the
convention’s scope of application;
• Personal application: introducing the rule that the convention’s scope of application also applies to
permanent establishments of enterprises of non-Member States situated in a Member State, but only
for dealings with other permanent establishments situated in a Member State or associated
enterprises resident in a Member State; and
• Territorial scope of application: specifying which non-European territories of Member States are
included in and excluded from the convention’s scope of application.
Material scope of application:
• Enlarging the convention’s scope of application: including discussions on residence status of
enterprises and on the existence of permanent establishments;
• Application to secondary adjustments: introducing the rule that the outcome of the application of the
convention constitutes the basis for a mutual agreement procedure under the applicable double tax
convention between Member States as regards secondary adjustments;
• Application to losses: specifying that the convention also applies to situations in which both
associated enterprises concerned suffered losses;
• Interpretation of the arm’s length principle: clarifying that the arm’s length principle is to be
applied as advocated by the OECD in article 9 of its Model Convention and its annexed
Commentary, as well as in the Transfer Pricing Guidelines;
• Interpretation of rules for attributing profits to permanent establishments: aligning article 4(2) of
the convention with the most recent version of article 7(2) of the OECD Model Convention, thereby
specifying that the Commentary to that article constitutes the basis for interpreting and applying the
rules for attributing profits to permanent establishments; and
• Application to thin capitalization cases: amending paragraph 4 of the Code of Conduct to make
clear that disputes on the amount of a loan are included in the convention’s scope of application as
well as debt/equity thin capitalization legislation, whereby the taxpayer is allowed to prove that its
capital structure is at arm’s length.

How these recommended amendments or to be introduced new provisions should be drafted and
how they should be incorporated into the existing provisions of the convention and/or the Code of
Conduct is discussed in sections 20.2 and 20.3 respectively.
18.4.3.3 Recommendations as regards the procedural functioning: introducing more sophisticated
deadlines for the procedures and a proper default mechanism
18.4.3.3.1 General considerations
In order to be able to draft recommendations so as to improve the procedural functioning of the
convention, value has to be attributed to the convention’s history discussed in chapter 1. The
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analysis in that chapter helped to clarify how developments have emerged and why and for what
reasons certain provisions were and were not included in the convention. For example, the
convention’s history clearly showed that Member States insisted on the inclusion of a penalty
clause – by which Member States are allowed to deny the convention’s application – as a
prerequisite for its adoption. The same applies to the inclusion of the final decision phase after the
advisory commission has delivered its opinion.
This section includes on a strategic level recommendations to improve the procedural functioning
of the convention. It is not the aim of this section to discuss in detail all recommendations made
for proposed amendments of the text of the convention and/or the Code of Conduct, as this is done
in section 20.4. The subjects discussed in this section can be divided into three sub-categories, of
which introduction of a proper default mechanism (section 18.4.3.3.2) and the deadlines of the
convention’s procedures (section 18.4.3.3.3) are the most important. The third category concerns
building procedural safeguards into the convention (section 18.4.3.3.4).
18.4.3.3.2 Introducing a proper default mechanism
18.4.3.3.2.1 General considerations
As noted in section 18.2, the main bottleneck in the functioning of the convention is a proper
default mechanism in case Member States fail to comply with their obligations under the
convention. The most evident example is the absence of default mechanism if the competent
authorities do not establish an advisory commission after the expiry of the two-year deadline of
the mutual agreement procedure without an agreement on the elimination of double taxation. As a
solution, section 18.4.2 recommended assigning competence to the Commission to establish an
advisory commission for eligible cases and to appoint the independent persons and the chairman
accordingly. This section discusses whether the arbitration procedure and implementation phase
need further amendment in order to promote the more effective and efficient functioning of the
convention. In order to have a clear view of what improvements are necessary and possible, the
legal nature of the arbitration procedure is first analyzed.
18.4.3.3.2.2 Legal nature of the arbitration procedure under the EU Arbitration Convention
Origin
The origin of the arbitration procedure under the convention is to be found in the proposed
Arbitration Directive. The Commission based its proposal for an arbitration procedure on article
25(4) of the OECD Model Convention, which allows the establishment of a joint commission by
the competent authorities in order to reach mutual agreements.2397 Article 3(1) of the proposed
Arbitration Directive provided that if Member States failed to reach an agreement within a twoyear term they had to present the case to an arbitration commission, whose decision they had to
accept from the outset.2398 Taxpayers were effectively also obliged to accept the decision of the
arbitration commission in advance, because if they did not, the Member States were under no
obligation to refer a case to the arbitration procedure.2399 This latter obligation has not been
brought into the convention. Under the convention a case is mandatorily referred to the arbitration
procedure after the two-year deadline of the mutual agreement procedure has expired, although
neither the Member States nor taxpayers are under an obligation to declare in advance that they
accept the opinion delivered by the advisory commission. This is logical from a conceptual
perspective, since under the convention – unlike under the proposed Arbitration Directive – the
arbitration procedure is not the final stage. As discussed in chapter 15, after the advisory
commission has delivered its opinion, the competent authorities involved are still allowed to reach
a (dissenting) mutual agreement to eliminate the double taxation for the case under review. An
acceptance in advance of this opinion would thus be superfluous. Apart from this issue, it is
submitted that the arbitration procedure under the convention is a somewhat different procedure
than arbitration procedures used in international public and private law. In these latter arbitration
procedures, a third instance (e.g. an arbitration board) delivers a decision that is binding on the
2397
2398
2399
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disputing parties, whereby the arbitrators themselves can be considered as truly independent from
the disputing parties. Under the convention the procedure is different, since – as will be shown
below – the Member States involved are at the steering wheel in every part of the procedure and
hold all power of decision in appointing members of the advisory commission and conducting the
arbitration procedure. Another difference is that under the convention the opinion of the advisory
commission is not directly binding on the involved parties, as the competent authorities involved
in the case are allowed to agree mutually on a dissenting solution after the advisory commission
has delivered its opinion. Moreover, under the convention there is no standing arbitration tribunal,
but advisory commissions are established on an ad hoc basis.2400 The question is whether the
arbitration procedure under the convention is a proper arbitration procedure: does the advisory
commission under the convention truly function as a third and independent instance, and does its
opinion constitute a real arbitral award? Both issues are discussed below.
Independent status of the advisory commission
As discussed in section 14.4, the advisory commission under the convention generally consists of
seven persons: two representatives per Member State involved, two independent persons and one
chairman. So under a normal composition, the Member States’ representatives hold the majority
in the advisory commission. It is submitted that at first sight, the inclusion of Member States’
representatives in the commission does not make the advisory commission a truly independent
and third instance. However, given the fact that Member States could not reach an agreement on
the elimination of double taxation during the mutual agreement procedure, it appears unlikely that
they will be able to do so during the arbitration procedure. The real decision-making power
therefore lies in the hand of the chairman and the independent persons, as their vote can provide
the necessary majority to deliver an opinion.2401 As correctly observed by Hinnekens, even if the
independent persons are unable to create the majority vote (e.g. a tied vote between two different
opinions), the independent chairman can provide a breakthrough in adopting an opinion.2402 It is
submitted that because the decision-making power is – not de jure but de facto – in the hands of
the independent persons and the chairman, the advisory commission is able to function
independently from the Member States involved. In the literature, most authors also arrived at this
conclusion.2403 Other authors, such as Groen and Scholsem took a different view. Groen qualified
the arbitration procedure merely as a form of mediation, because Member States are allowed to
negotiate a deviating solution after the advisory commission has delivered its opinion.2404 In his
criticism of the proposed Arbitration Directive, Scholsem was quite explicit, as he argued that
since the arbitration procedure concerns a continuation of the existing mutual agreement
procedure, the procedure is not a proper arbitration procedure.2405 It is respectfully submitted that
this view is somewhat too shortsighted. As correctly observed by De Roeck, the Addendum to the
proposed Arbitration Directive only mentioned that the proposed arbitration procedure was an
extension of existing procedures, but not that the procedure was not a proper arbitration
procedure.2406 Although the arbitration procedure under the convention is indeed a continuation of
the mutual agreement procedure, this sole fact does not imply that the procedure is not a proper
arbitration procedure, as that evaluation is dependent on the independent character of the advisory
2400
See also Lagae 1992, p. 749 and Züger 2001, par. 3.3.1, 2002, p. 347 and 2003, p. 28. The EU JTPF’s secretariat suggested
referring more cases to a single advisory commission if Member States have several cases pending that are eligible for arbitration. This
suggestion was, however, not followed-up. See doc. JTPF/004/2014/EN, par. 2.14 and doc. JTPF/012/REV1/2014/EN, p. 4.
2401
See also Killius 1990, p. 445; Hinnekens 1996/3, p. 305-306; Van Der Lande 1997, par. 9.1.1; Terra. & Wattel 2008, p. 283; and
Plansky 2012, p. 248.
2402
Hinnekens 1992/2, p. 98; 1993, p. 30; 1996/3, p. 305-306; and 2010, p. 112-113.
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Joseph 2003, p. 53, observed that the inclusion of independent persons gives the advisory commission a stature of a ‘truly third and
independent body’. Markham 2005/2, p. 70 and 2005, par. 7.2.1, stated that the inclusion of independent persons in the advisory
commission gives it credibility, esteem and relevance beyond that of a competent authorities’ meeting during the mutual agreement
procedure. See also Terra & Wattel 2008, p. 283.
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Groen 2002, p. 17.
2405
Scholsem 1982, p. 434. He referred to paragraph 5 of the Addendum to the proposed Arbitration Directive, which stated that the
arbitration procedure is not a judicial procedure but rather an extension of existing procedures. Although Scholsem discussed the
arbitration procedure under the proposed Arbitration Directive, it is submitted that given the similarity of both procedures the remarks
made also apply to the arbitration procedure under the EU Arbitration Convention.
2406
De Roeck 1990, p. 124. The Commission too observed in paragraph 5 of that Addendum that the proposed Arbitration Directive
was only drafted in that way to make arbitration as a dispute resolution mechanism for tax disputes acceptable to the Member States.
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commission, and the binding effect of its opinion. As discussed above, the fact that under the
convention independent persons in fact have the decision-making power in the advisory
commission leads to the conclusion that it should be able to function independently and separately
from the Member States involved.2407
Status of the opinion of the advisory commission
Under the proposed Arbitration Directive, the arbitration commission had to deliver an arbitration
decision that would be binding from the outset on all parties concerned: the Member States
involved and taxpayers. 2408 When drafting the EU Arbitration Convention, the arbitration
commission was transformed into an advisory commission, which is required to deliver a
(initially) non-binding opinion, not to provide a binding arbitration award. In other words, the
ultimate decision-making power in the case is placed in the hands of the competent authorities
involved, and not in the hands of the advisory commission.2409 Because of this additional decision
phase, several authors are of the opinion that that the convention does not provide for an
arbitration procedure properly so-called, also because the procedure only envisages bringing the
mutual agreement procedure to a good end without changing its legal nature.2410 These positions
can be doubted. If the competent authorities involved in the case fail to reach an agreement within
six months after the advisory commission has delivered its opinion, that opinion becomes binding
on them, pursuant to article 12(1) of the convention, in a very real sense. Hinnekens has correctly
remarked that the fact that competent authorities hold the decision-making power after the
advisory commission has delivered its opinion was only a concession to the Member States to get
the convention adopted in the first place.2411 Indeed, although the convention only uses the term
arbitration in a minimal sense, it actually provides for a real arbitration procedure.2412 As correctly
stated by Djebali, the procedure under the convention is to be considered a hybrid form of
arbitration, as the competent authorities are not directly bound by the advisory commission’s
opinion.2413 However, the fact that the competent authorities were unable to reach an agreement
during the mutual agreement procedure makes it also unlikely that they will reach an agreement
after the advisory commission has delivered its opinion. This is reinforced by the fact that such an
agreement must be based on the tax principles of article 4 EU of the convention, and must
eliminate the double taxation. Hence there is thus a real change that the opinion becomes binding
on these competent authorities. The non-binding opinion is then transformed into a binding
arbitral award. The fact that the ultimate power of decision formally lies in the hands of the
competent authorities does not, therefore, alter the legal nature of the procedure: it is an arbitration
procedure.2414 Consequently, the advisory commission’s opinion should be considered to be an
arbitral award.
Concluding remarks
The above analysis leads to the conclusion that although the arbitration procedure under the
convention is not an arbitration procedure in the classical sense, the procedure should nevertheless
be considered a real arbitration procedure. The dependence on the vote of independent persons
and the chairman for adopting an opinion, and the fact that the opinion has a real chance of
2407

See also Lindencrona & Mattsson 1981, par. 17.
See also Andriesse 1991, p. 162.
2409
See also Killius 1990, p. 440 and 446.
2410
See Hinnekens 1996/3, p. 300-301 and Hafkenscheid & Hosman 1998, p. 119. These authors argued that the convention only
establishes a non-binding advisory procedure. Perrou 2003, p. 291, argued that although the procedure is quite similar to an arbitration
procedure, it is not a true arbitration procedure. France’s unilateral regulations also state that the arbitration procedure is only an
extension of the mutual agreement procedure and is not judicial in character. See France’s regulation (BOI-INT-DG-20-30-30) of
September 12, 2012, par. 10.
2411
Hinnekens 1991, p. 305 and 1992, p. 98-99 and 103. See further Hinnekens 1993, p. 13 and 1996/3, p. 301-302. He concluded that
the advisory commission under the convention acts as a truly independent arbitration board, because of: (i) the possible binding effect
of its opinion, (ii) its mandatory establishment, (iii) the rules relating to its composition, appointment of independent members, (iv) the
secrecy obligation put on its members, (v) the recognition of taxpayer’s rights and (vi) its procedural regulation and own rule of law.
2412
Only the heading of chapter II/section III reads uses the word ‘arbitration’. Section III reads: mutual agreement and arbitration
procedure.
2413
Djebali 2004, para. 3.2.3.2.1.1 and 3.3.4.2. See also Djebali 2012, par. 4.5.4.2.1.
2414
See also Lindencrona, G., Recent developments in: IFA Congress 1993: Resolution of tax treaty conflicts by arbitration Vol. 18e,
IFA Congress 1993, p. 5; Bricker 1998, p. 106; and Pistone 2003, p. 336.
2408
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becoming binding, makes the advisory commission an independent body that can be considered to
constitute a proper arbitration procedure. This, however, is not to say that the process chosen,
providing for an opinion and a final decision phase, results in an effective and efficiently
functioning arbitration procedure. The likelihood that the opinion of the advisory commission will
become binding on the competent authorities involved, leads to the conclusion that it may, from
the perspective of the principles of effectiveness and efficiency, be more logical to delete the final
decision phase from the convention.
18.4.3.3.2.3 Necessity of the final decision phase
The final decision phase of the convention can be considered the most important difference
compared to the proposed Arbitration Directive. Under the latter, the decision of the arbitration
commission became directly binding on all parties involved. Such a direct binding effect thus
would lead to a loss of sovereignty for Member States once a case would be referred to the
arbitration procedure. The possibility of losing sovereignty, however, also constitutes an important
tool to encourage the Member States to reach an agreement during the mutual agreement
procedure. Nevertheless, the Member States were reluctant to surrender their sovereignty in such a
direct manner. This subject was therefore one of the main reasons why the proposed Arbitration
Directive was not adopted. To have an arbitration procedure adopted, Commissioner Tugendhat
suggested in 1984 a deviation from this proposal by adding a final decision phase.2415 This
additional phase was incorporated in article 12(1) of the convention and has been firmly criticized
in the literature. Tillinghast for example argued that this phase was unnecessary, inefficient and
unfair. In his view, it would have been more practical and fairer for the Member States to be
directly bound by the opinion delivered by the advisory commission.2416 Furthermore, according
to Hinnekens, this additional step probably does not contribute to the correct application of the
principles of article 4 of the convention, but instead runs the risk of ‘horse trading’ of several
cases between Member States.2417 Additionally, Züger argued that the additional phase waters
down the principle inherent in arbitration, namely a binding solution for disputes.2418 While these
authors all have a fair point, it must not be forgotten that this additional phase was necessary to
have the entire convention adopted at all. Hence although undesirable, the additional step was at
that time unavoidable; it was the political price that had to be paid. Nevertheless, this was in the
1980’s when neither the OECD Model Convention nor double tax conventions included an
arbitration clause. Times, however, have changed, and it is not inappropriate to move with the
times. As observed in section 0.3.2.2 the OECD Model Convention now includes an arbitration
procedure, the outcome of which is directly binding on the competent authorities involved. Also
an increasing number of double tax conventions between Member States provide for a directly
binding arbitration clause.2419 In other words, the additional decision phase under the convention
is nowadays quite uncommon in international tax law. It is therefore submitted that the time may
therefore have come to let this additional phase go.
2415
See in this regard Schelpe 1995, p. 69. Schelpe mentioned that Tugendhat declared that ‘only the outcome mattered’ and in that
regard the Commission was willing to adopt the suggested amendments to the proposed Arbitration Directive. See also Hinnekens
1992, p. 98-99 and Van Der Lande 1997, par. 12.1.1.
2416
Tillinghast 2002, p. 93. See also Vleggeert 2009, p. 545.
2417
Hinnekens 1992, p. 104.
2418
Züger 1998, p. 166.
2419
See section 6.5.5.3. The arbitration award is only in a few double tax conventions with an arbitration clause not binding on the
contracting states. For the double tax conventions with an arbitration clause modeled after the OECD Model Convention this concerns
15 double tax conventions. In 10 of these conventions, the competent authorities are allowed a six-month period to negotiate a different
solution before the arbitration decision becomes binding. This concerns double tax conventions of Switzerland with Albania (Protocol
of September 9, 2015), Australia (July 30, 2013), Denmark (Protocol of August 21, 2009), Estonia (Protocol of August 25, 2014),
Iceland (July 10, 2014), Liechtenstein (July 10, 2015) and Slovenia (Protocol of September 7, 2012); and of Rwanda with Japan (June
26, 2015) and Jersey (June 26, 2015). In the remaining five double tax conventions an arbitration decision only becomes binding on the
competent authorities if prior to the arbitration procedure the taxpayer accepts this decision. This concerns double tax conventions
between Colombia and France (June 25, 2015); of Guernsey with Hong Kong (March 28, 2013) and Luxembourg (May 10, 2013); and
of Hong Kong with Italy (January 14, 2013) and Jersey (February 22, 2012). Further, for the double tax conventions with an arbitration
clause that does not provide for any rules in this respect, are the double tax conventions of Chile with Austria (December 6, 2012),
Canada (January 28, 1998), Mexico (April 17, 1998), Poland (March 10, 2000) and Peru (June 8, 2001); and of Canada with Greece
(June 29, 2009) and the Netherlands (Protocol of March 4, 1993). Further, eight double tax conventions include a rule similar to that in
the EU Arbitration Convention, namely those of Italy with Armenia (June 14, 2002) Croatia (October 29, 1999), Georgia (October 31,
2000), Moldova (July 3, 2002), San Marino (March 21, 2002), Slovenia (September 11, 2001) and Uganda (October 6, 2000), and
between Austria and San Marino (November 24, 2004). See Pit 2014, p. 454-455.
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18.4.3.3.2.4 Providing a more effective and efficient functioning of the arbitration procedure
In view of the above analysis, it is submitted that – although understandable from a historical
perspective – it is curious that Member States are involved in every aspect of the procedure and
thereafter are on top of that still allowed to take a final (deviating) decision if they do not agree
with the outcome of the arbitration procedure. As said, the arbitration clause incorporated in
article 25(5) of the OECD Model Convention and most double tax conventions that incorporate an
arbitration clause provide for a directly binding arbitration procedure, so the decision of the
arbitration commission is under those conventions is directly binding on the disputing states. This,
however, is different under article 25(5) of the UN Model Convention, which stipulates that: 2420
‘The arbitration decision shall be binding on both States and shall be implemented notwithstanding
any time limits in the domestic laws of these States unless both competent authorities agree on a
different solution within six months after the decision has been communicated to them (…)’.

This phrase is similar to article 12(1) of the EU Arbitration Convention. So far only one double
tax convention has adopted the arbitration clause of the UN Model Convention.2421 Further, a
minority of 13 of the 200 double tax conventions that incorporate an arbitration clause do not
provide for a directly binding arbitration procedure. This stems from the (then) unilateral policy of
Italy and Switzerland, as they are signatory states to 12 of the 13 double tax conventions.2422 The
solution chosen in the double tax conventions of Italy is a clause similar to article 12(1) of the EU
Arbitration Convention. The double tax conventions of Switzerland include a slightly different
arbitration clause, which stipulates that:
‘Unless a person directly affected by the case does not accept the mutual agreement that
implements the arbitration decision or the competent authorities and the persons directly affected
by the case agree on a different solution within six months after the decision has been
communicated to them, the arbitration decision shall be binding on both States and shall be
implemented notwithstanding any time limits in the domestic laws of these States’. [Emphasis
added]

So only a minority of double tax conventions that include an arbitration clause do not provide for
a directly binding arbitration clause.2423 The trend nowadays in international taxation is that if
states agree to incorporate an arbitration clause into their double tax conventions, they almost
always agree on a mandatory and binding arbitration procedure. It is in that light that the
arbitration procedure under the EU Arbitration Convention has to be evaluated. It is concluded
that the current system in which Member States initiate the arbitration procedure, have a seat in
the advisory commission, select and appoint the commission’s members and thereafter have a
final say on the outcome, simply does not function effectively and efficiently, and moreover it
does not constitute for a fair and justified procedure. Although in the end the opinion of the
advisory commission will generally become binding – because the competent authorities will most
probably be unable to agree on a deviating solution within six months after the delivery of the
opinion – the additional decision phase leads to delays and is also unnecessary.2424 In that regard,
there are in effect two options: either Member States’ involvement in the arbitration procedure is

2420
See section 0.3.2.2. Devillet explained that the UN Model Convention deviates on this point from the OECD Model Convention,
because some members within the UN Committee of Experts on International Cooperation in Tax Matters considered that the mutual
agreement procedure should, as far as possible, remain in the hands of the competent authorities, and were therefore against a directly
binding arbitration clause. Devillet 2012, p. 615. See further Lennard 2014, p. 18.
2421
Convention between Jersey and Rwanda of June 26, 2015.
2422
See footnote 2418.
2423
There, however, is a nuance to be made. In total only 114 of the 200 double tax conventions with an arbitration clause provide for
mandatory arbitration (either automatically or upon the taxpayer’s request) after the deadline for the mutual agreement has expired
without an agreement being reached. For the remaining 86 double tax conventions there may be binding arbitration, but not necessarily
a mandatory reference of a case to the arbitration procedure. These, however, are relatively older double tax conventions.
2424
See also Hinnekens 2010, p. 114, who correctly argued that in practice competent authorities do not come to an agreement during
the implementation phase under the EU Arbitration Convention because: (i) they could not resolve the case during the mutual
agreement procedure and (ii) a ‘winning’ competent authority most probably does not want to depart from the opinion of the advisory
commission.
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reduced, or the final decision phase is deleted from the EU Arbitration Convention.2425 It is
submitted that Member States will be reluctant to agree to give up their involvement during the
arbitration procedure.2426 Given the feasibility of the options and given the international trend to
use mandatory and binding arbitration, it is recommended to delete the final decision phase from
the convention.2427 This implies an amendment to article 11(1) and a deletion of article 12(1).
Moreover, the commission would no longer function as an advisory commission, but instead as an
arbitration commission. Although the Member States may also be reluctant to give up their final
decision power, such reluctance would go against current practice in international tax law, which
is already incorporated by several Member States in their double tax conventions with each other.
Hence to let the EU Arbitration Convention set the standard again in international tax law, as it
did when it was adopted, this recommendation should be implemented. Member States should lay
their cards on the table: either proceeding with an inefficient and ineffective functioning
procedure or allowing a full achievement of fulfilling the convention’s principal objective.
With respect to the above recommendation, the question is on whom the arbitral award should be
binding. It is submitted that under the convention there are usually four stakeholders: two
associated enterprises and two competent authorities involved. 2428 The binding effect on the
competent authorities is logical, as they are the disputing parties to the case under review. Section
16.2 examined whether taxpayers are bound by the outcome of the arbitration procedure under the
convention or the final decision taken by the competent authorities involved. Taxpayers have a
right of acceptance of an agreement reached by competent authorities during the mutual
agreement procedure. The analysis showed that this also applies to the final decision following the
arbitration procedure. Pursuant to article 12(1) of the convention it is the competent authorities
involved that have to take a final decision. Only when they cannot agree on a decision, does the
opinion of the advisory commission becomes binding, but it is binding on them and not on the
associated enterprises concerned. Also here the argument is that taxpayers are not a party to the
proceedings and therefore cannot be bound by its outcome. It is submitted that this does not
change when the arbitration procedure is converted into a directly binding arbitration procedure.
Hence also in that situation taxpayers still has a right of acceptance. This aligns with current
practice in international tax law, as the OECD Model Convention also provides taxpayers with an
explicit right of acceptance:2429 article 25(5) OECD Model Convention stipulates that:

2425
There is also a third option, namely to delete the final decision phase and also to reduce Member States’ involvement in the
procedure. This, however, has politically little to no chance of success and is therefore not further discussed.
2426
See for arbitration procedures in general in relation hereto also Djebali, N., Transfer pricing procedures aan kritiek onderhevig?,
NTFR Beschouwingen 2013/23, par. 2.
2427
The possible argument by Member States that taxpayers would cherry-pick the most favorable outcome (e.g. a court decision or an
arbitral award) is already sufficiently contradicted by Desax and Veit. These authors, like paragraph 79 of the Commentary to article
25 of the OECD Model Convention, pointed out that in most cases the taxpayer accepts a mutual agreement reached; in their view this
would not be different for the outcome of the arbitration procedure. See Desax & Veit 2007, p. 416. See also Ault & Sassevile 2009, p.
212 and UN’s Report on dispute resolution (E/C.18/2007/CRP.7), October 22, 2007.
2428
There may obviously be more stakeholders in triangular cases, but for the sake of simplicity only the normal situation is discussed
here.
2429
All double tax conventions that include the equivalent of article 25(5) OECD Model Convention also incorporated the rule that a
taxpayer holds an explicit right of acceptance. Such right of acceptance is also included in the double tax conventions of the United
States with Belgium (November 27, 2006), Canada (Protocol of September 21, 2007). France (Protocol of January 13, 2009), Germany
(Protocol of June 1, 2006), Japan (Protocol of January 24, 2013), Spain (Protocol of January 14, 2013) and Switzerland (Protocol of
September 23, 2009). Numerous double tax conventions, however, do not grant an explicit right of acceptance, but only stipulate that
the arbitral award is binding on the Contracting States involved. This concerns the double tax conventions of Canada with Ecuador
(June 28, 2001), Hong Kong (November 11, 2012), Iceland (June 19, 1997), Ireland (October 8, 2003), Italy (June 3, 2002),
Kazakhstan (September 25, 1996), Mexico (September 12, 2006), Moldova (July 4, 2002), Mongolia (May 27, 2002), Namibia (March
25, 2010), Peru (July 20, 2001), South Africa (November 27, 1995) and Venezuela (July 10, 2001); between Chile and Ecuador
(August 26, 1999); between Ireland and Israel (November 25, 2010); of Italy with Ghana (February 19, 2004), Iceland (September 10,
2002), Jordan (March 16, 2004), Lebanon (November 22, 2000), Kazakhstan (September 22, 1994) and Uzbekistan (November 21,
2000); between Iceland and the Netherlands (September 25, 1997); of Kazakhstan with the Netherlands (April 24, 1996), Pakistan
(August 23, 1995) and the United States (October 24, 1993); of Mexico with Greece (April 13, 2004), Indonesia (September 6, 2002),
Ireland (October 22, 1998), Israel (July 20, 1999), Romania (July 20, 2000), Singapore (November 4, 1999), the United Kingdom (June
2, 1994) and Venezuela (September 18, 1992). There are also numerous double tax conventions that provide for a binding arbitral
award on the taxpayer as well. This mainly concerns double tax conventions concluded prior to the addition of the arbitration clause
into the OECD Model Convention and are for that reason not further discussed here.
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‘(…) Unless a person directly affected by the case does not accept the mutual agreement that
implements the arbitration decision, that decision shall be binding on both Contracting States
(…)’.2430

Paragraph 81 of the Commentary to article 25 of the OECD Model Convention stipulates that first
the competent authorities are to enter into an agreement, which is then to be presented to the
taxpayers concerned. Although this is a clear rule, there are also more sophisticated solutions
available, as in the double tax conventions of the United States with Belgium, Canada, France,
Germany, Japan and Switzerland.2431 This solution states that:
‘Unless any concerned person does not accept the determination of an arbitration board, the
determination shall constitute a resolution by mutual agreement under this Article and shall be
binding on both Contracting States with respect to that case’.

In order to provide for full clarity as to whether the taxpayer also has a right of acceptance under
the EU Arbitration Convention, it is recommended to explicitly reflect in article 11(1) of the
convention that the taxpayer has a right of acceptance of the arbitral award. If the wording used in
article 25(5) of the OECD Model Convention is compared with the solution chosen in the double
tax conventions of the United States, it is submitted that these latter conventions establish a more
efficient procedure. Directly presenting this award to the taxpayer for acceptance is more effective
than converting the arbitral award into a mutual agreement first. It is therefore recommended to
use the solution chosen in these double tax conventions. To reflect this recommendation the
following sentence should be added to article 11(1) of the EU Arbitration Convention (additions
in bold):
‘The advisory commission referred to in Article 7 shall deliver its opinion not more than six months
from the date on which the matter was referred to it. The advisory commission must base its
opinion on Article 4. Unless one of the enterprises involved does not accept the decision of the
arbitration commission, this decision shall constitute a mutual agreement between the competent
authorities concerned and shall be binding on them with respect to that case’. [Emphasis added]

How and within what timeframe the taxpayer should give its consent to the arbitral award is
further discussed in section 20.4.6.3, when discussing detailed recommendations on this point.
18.4.3.3.3 Introducing a more sophisticated timeline for the convention’s procedures
The five phases of the EU Arbitration Convention ((i) application, (ii) unilateral relief procedure,
(iii) mutual agreement procedure, (iv) arbitration procedure and (v) implementation) include four
specific deadlines in:
•
•
•
•

Article 6(1): three-year deadline for submission of a request;
Article 7(1): two-year deadline for the mutual agreement procedure;
Article 11(1): six-month deadline for the arbitration procedure; and
Article 12(2): six-month deadline for taking a final decision.

Further, article 6(2) stipulates that any mutual agreement reached shall be implemented
irrespective of any time limits prescribed by the domestic laws of the Contracting States
concerned. Neither the EU Arbitration Convention nor the Code of Conduct, however, specifies
the timeframe within which such mutual agreement must be implemented. In addition, the Code of
Conduct sets the following deadlines:

2430

See Ault & Sassevile 2009, p. 214.
Double tax convention with Belgium (November 28, 2006, art. article 24(8)(e)) and protocols with Canada (September 21, 2007,
art. article 7(e)), France (January 13, 2009, art. X(6)(e)), Germany (June 1, 2006, art. XIII(6)(e)), Japan (January 24, 2013, art.
XI(6)(e)) and Switzerland (September 23, 2009, art. 7(e)). The double tax conventions with France, Japan and Switzerland use slightly
different wording, which is not considered material.
2431
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•
•
•
•
•
•

•

Paragraph 7.3(e): one-month deadline for notifying taxpayers of receipt of the request
submitted;
Paragraph 7.3(e): one-month deadline for notifying the other involved competent authorities of
receipt of the request;
Paragraph 7.3(f): two-month deadline for requesting additional information;
Paragraph 7.4(c): four-month deadline (as from the commencement date of the two-year
deadline for the mutual agreement procedure) for sending a position paper;
Paragraph 7.4(d): six-month deadline (as from the date of receipt of the position paper) for
sending a responsive position paper;
Paragraph 7.4(e): (voluntary) eighteen-month deadline (as from the commencement date of the
two-year deadline for the mutual agreement procedure) for organizing face-to-face meetings;
and
Paragraph 9.2(b): six-month deadline for establishing the advisory commission.

The answer to the second sub-question in chapter 17 pointed out that some deadlines are missing
in the convention, and that the introduced deadlines do not always logically follow each other or
are ambiguously drafted. For example, there is no deadline for conducting the unilateral relief
procedure and also no deadline for implementation of a mutual agreement reached or the opinion
of the advisory commission, if, and insofar as, it becomes binding. It is submitted that the absence
of these deadlines may eventually lead to a longer period to have double taxation eliminated.
Hence the ‘promised’ three and half years to solve case under the convention are only the
minimum period within which double taxation can be eliminated under the convention.2432 It is
thus recommended to introduce a more sophisticated timeline for the convention’s procedures by
which the three and half year deadline can be met for all cases pending under the convention. The
basic elements of this timeline are:
a)
b)
c)
d)

A six-month deadline for the unilateral relief procedure;
An eighteen-month deadline for the mutual agreement procedure:
A nine-month deadline for the arbitration procedure; and
A three-month deadline for implementing a mutual agreement / arbitral award.

These recommended deadlines lead to the following timeline for the EU Arbitration Convention:
Period
Starting point: submission of a request
Phase I/II: application phase / unilateral relief procedure (6 months)
a) Notification of receipt to taxpayer/other involved competent authority(ies)
b) Requesting additional information (if any)
c) Submission of additional information (if any)
d) Reviewing additional information and request on whether: (a) the wellfounded requirement is met and (b) an unilateral satisfactory solution is
possible.
Phase III: mutual agreement procedure (18 months)
a) Conducting hearing session
b) Sending position paper
c) Sending responsive position paper
d) Final negotiation phase (possibly with face-to-face meetings)
Phase IV: arbitration procedure (9 months)
a) Establishing the advisory commission
b) Conducting the arbitration procedure
Phase V: implementation phase (3 months)
a) Notifying taxpayers of outcome of the procedure and acceptance/rejection by
taxpayer
b) Implementation
TOTAL

-

Cumulative
0 months

1 months
1 months
2 months
2 months

1 months
2 months
4 months
6 months

2 months
4 months
6 months
6 months

8 months
12 months
18 months
24 months

3 months
6 months

27 months
33 months

1 months

34 months

2 months
-

36 months
36 months

2432
This situation is abstracted from the situation in which either unilateral relief is granted or an agreement is reached during the
mutual agreement procedure.
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The most important feature of this new timeline is that the two-year deadline of the mutual
agreement procedure is reduced to 18 months. In section 13.2 it was seen that a two-year deadline
is in essence sufficient and reasonable, as well as an internationally accepted deadline for the
mutual agreement procedure. Hence a two-year term gives the involved competent authorities
sufficient time to strive to find a solution on how to eliminate the double taxation incurred, and is
also not that long for taxpayers to have double taxation eliminated compared with the duration of
domestic appeals procedures. Although this conclusion still stands, it was also concluded in
section 17.4.4 that within this two-year timeline there is a imbalance between the phase in which
positions are exchanged and the phase in which negotiations take place: 10 months and 14 months
respectively. The problem thus lies in the rather long term for negotiating an agreement. This is
reinforced by the fact that after 10 months each party’s position is known and an important part of
the work already takes place during those 10 months and also during the unilateral relief
procedure. Further, because a clear deadline for the unilateral relief procedure is missing, it is not
fully clear whether that procedure is part of the two-year deadline of the mutual agreement
procedure. If this is the case, then the timeline of the mutual agreement procedure contains
inconsistencies and some missing steps. In order to provide for a proper deadline for the unilateral
relief procedure and to solve this imbalance, it is specifically recommended to reduce the two-year
deadline of the mutual agreement procedure to 18 months and to introduce a six-month deadline
for the unilateral relief procedure. It is submitted that the introduction of this deadline fills an
important gap in the timeline of the EU Arbitration Convention. As all the preparatory work
concerning the mutual agreement procedure is to be conducted during this unilateral relief
procedure, the competent authorities should be able to conduct the mutual agreement procedure
more swiftly. It may, however, be argued that as a two-year deadline is considered as the standard
within the international tax practice, Member States will most certainly be reluctant to agree on a
reduction of the two-year deadline for the mutual agreement procedure.2433 Hence why agreeing
on a reduction of a deadline that at first sight creates no advantages for them? It is submitted that
from the perspective of the principle of effectiveness and efficiency it is important to provide for a
dispute settlement mechanism that is finalized within a specific time period. By introducing a
deadline for the unilateral relief procedure, an important gap in the timeline of the convention is
solved, which creates advantages for all stakeholders to the process; it should thus be possible to
speed-up proceedings during the mutual agreement procedure. While an 18-month period is a
delicate issue, and ambitious, it is necessary to provide for a time-efficient dispute settlement
mechanism. The specific filling in of this deadline is discussed in section 20.4.4.4.
In order to improve further the convention’s effective and efficient functioning, and to create a
uniform standard and application of the convention, it is in addition also recommended to
introduce a deadline for implementing a mutual agreement reached or the outcome of the
arbitration procedure. Such a deadline is currently absent in the convention, which may lead to
situations in which taxpayers face delays in the actual elimination of double taxation. The specific
filling in of this deadline is discussed in section 20.4.6.3.
18.4.3.3.4 Building in procedural safeguards
In addition to the in the above recommendations to improve the arbitration procedure and to
introduce a new timeline for the convention, it is also recommended to introduce additional
procedural safeguards. These recommendations are not discussed here in detail, but only discussed
on a strategic level. In this respect, the following recommendations are made:
Phase I: application
• Three-year deadline for submission of a request: explicitly reflecting that early submissions are also
possible, that is prior to the imposition of a profit adjustment;
• Content of the request for the convention’s application: introducing a more complete and
comprehensive list of information to be submitted by taxpayers and specifying that when all
information listed in that paragraph, a request is considered timely filed for purposes of the three2433
The OECD Model Convention and almost all double tax conventions with an arbitration clause set a two-year deadline for the
mutual agreement procedure. See Pit 2014, par. 5.1.3 and 5.2.3.
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year deadline; and
Language of the request: introducing the standard rule that request should be submitted in the
English language.
Phase II: unilateral relief procedure
• Well-founded criterion: introducing criteria for when a request cannot be considered as well
founded, so as to improve legal protection of taxpayers against unjustified denial of access to the
convention’s procedures;
• Satisfactory solution: introducing rules that specify what constitutes a unilateral satisfactory solution
to eliminate double taxation for the case under review;
• Penalty clause: bringing the penalty clause back to its original intent: excluding cases of tax fraud.
This should be achieved by introducing a definition of the term ‘tax fraud’ and by the deletion of the
reference to each Member States’ unilateral declaration of the term ‘serious penalties’; and
• Suspension of tax collection: introducing the rule in the standard suspension of tax collection is to be
granted when applying the convention’s procedures.
Phase III: mutual agreement procedure
• Waiver of deadlines: deletion of the possibility to waive the two-year deadline;
• Hearing session: introducing a hearing session at the beginning of the mutual agreement procedure
in which taxpayers can provide their views on the case and in which the competent authorities can
ask questions;
• Working language: introducing the standard rule that English shall be the working language during
the mutual agreement procedure; and
• Outcome of the procedure: deletion of the possibility to call off the reference of a case to the
arbitration procedure.
Phase IV: arbitration procedure
• Six-month deadline: introducing the rule that the six-month deadline of the arbitration procedure
commences at the moment the commission’s chairman confirms he has received all relevant
information on the case under review. The competent authority to which the request for the
convention’s application was submitted has to provide this information;
• Establishment of the advisory commission: introducing the rule that the competent authority to
which the request for the convention’s application was submitted, must establish the arbitration
commission within a three-month period. In case of non-compliance, the Commission should be
assigned competence to establish the arbitration commission.
• Composition of the advisory commission: standard composition of the arbitration commission to be
one chairman, two independent persons and one representative per Member State involved.
• Secretarial assistance: introducing the rule that the secretariat shall be responsible for inter alia the
planning of meetings, arranging the place of meetings and sending documents to commission’s
members;
• Selecting and appointing members:
- Member States’ representatives: (i) providing for rules on which governmental officials can and
cannot act as members of an arbitration commission, (ii) introducing qualifications to be met by
these officials and (iii) introducing a two-month deadline for appointment;
- Independent persons: (i) replacing the system of drawing of lots when competent authorities
cannot agree on the appointment of independent persons, (ii) assigning competence to the
Commission if competent authorities fail to nominate five independent persons or nominate
non-independent persons, (iii) introducing rules for keeping the list of nominees up-to-date, (iv)
introducing a two-month period for appointing independent persons and (v) further defining the
independence and competence criterion to be met by these nominees;
- Chairman: (i) introducing the rule that competent authorities must select three eligible chairman
of which one has to be appointed by the members of the advisory commission, (ii) assigning
competence to the Commission if competent authorities fail to nominee three eligible chairman,
(iii) introducing a one-month deadline for appointing the commission’s chairman and (v)
introducing the rule that the chairman should not be a citizen/resident/national in one of the
Member States involved in the case under review; and
- Alternates: (i) specifying in what situations an alternate replaces an independent
persons/chairman and (ii) only let the alternate become actively involved in the case once he is
called up for action and remunerate him accordingly;
• Proceedings within the arbitration commission:
- Place of meetings: standardly planning the meetings of the arbitration commission in the offices
of the Commission in Brussels;
•
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-

Planning of meetings: introducing the rule that the meetings of the arbitration commission are to
be planned by the chairman of the advisory commission in dialogue with the secretariat,
whereby at least one face-to-face meeting is to be held;
- Attendance of meetings: requiring that each member is obliged to be physically present during
meetings of the arbitration commission and that the remuneration of its members is based on
this attendance;
- Common working language: standardly using English as the working language of the arbitration
procedure and of the to be rendered arbitral award;
- Requests for additional information: introducing guidance on the application of exception
clauses of article 10(1) of the convention by which competent authorities are allowed to decline
to submit requested information to the arbitration commission; and
- Appearance before the arbitration commission: introducing a standard hearing session during
the arbitration procedure, in which all stakeholders are to be present (taxpayers have a right of
appearance);
• Confidentiality of information: publishing the measures introduced by Member States so as to
penalize a breach of the confidentiality of information;
• Costs: (i) specifying what are administrative costs of the arbitration procedure, (ii) amending the
basis of remuneration of independent persons and chairman by introducing the number of days for
which taxpayers receive remuneration, and annually increasing the fees with the average inflation
rate of all Member States and (iii) adhere to the rules of the EU JTPF for reimbursement of expenses
of independent persons/chairman; and
• Outcome of the procedure: introducing the rule that (i) the chairman should prepare a draft opinion,
and each member must vote on the opinion, without the possibility of abstention, (ii) all members of
the arbitration commission should be present when adopting the opinion and (iii) the arbitration
commission must base its decision on the tax principles of article 4 of the convention.
Phase V: implementation
• Communication of the mutual agreement/arbitral award: introducing a one-month deadline for the
communication of the mutual agreement reached or arbitral award rendered and (ii) introducing the
rule that the competent authority to which the request for the convention’s application was
submitted has to communicate this outcome to taxpayers;
• Implementation of the mutual agreement/arbitral award: introducing (i) the right for taxpayers to
accept or reject the mutual agreement or arbitral award and (ii) specific timelines for the notification
of acceptance of the mutual agreement/arbitral award by taxpayers, (one month), exchange of
closing letters (one month) and implementation (three months);
• Publication of the arbitral award: standardly publishing the arbitral award in anonymous form and
in the English language;
• Alteration of decisions: amendment of the rule that in case of an alteration of decisions the outcome
of the convention’s application has to be revised, with specific deadlines set for the mutual
agreement procedure (six months) and the arbitration procedure (three months);
• Effect on future years: introducing the rule that if the facts and circumstances underlying the case
has remained the same, the outcome of the convention’s application should be rolled on to future
years, if for these years a request was submitted;
• Precedent effects: explicating that the outcome of the convention’s application has no precedent
effect; and
• Interest charges: introducing the rule in the convention that no interest is charged and refunded for
the period a case is being dealt with under the convention.
Miscellaneous
Improving taxpayers right and involvement:
• Standardly planning a hearing session during the mutual agreement procedure and the arbitration
procedure in which taxpayers can provide their views on the case under review;
• Introducing a provision in the convention so as to ensure confidentiality of information during the
mutual agreement procedure, like the provision included in article 9(6) of the convention relating to
the arbitration procedure;
• Explicitly confirming that taxpayers have a right of acceptance of a mutual agreement reached or an
arbitral award rendered; and
• Specifying of which significant developments taxpayers should be informed of (e.g. sending of a
position paper, a responding position paper, planning of face-to-face meetings, the establishment of
the arbitration commission and the commencement of the six-month deadline of the arbitration
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procedure).
Interaction with domestic proceedings
• Interaction with domestic available remedies: deletion of article 7(1) and 7(3) of the convention
relating hereto and introducing the system that the convention’s procedures are applied first, with
the suspension of simultaneously pending domestic appeals procedures. The outcome of the
convention’s procedures should only be implemented if pending appeals are withdrawn, or if
applicable, taxpayers declare that they will refrain from launching such appeals;
• Interaction with double tax conventions between Member States: specifying which double tax
conventions provide for a wider obligation compared with the EU Arbitration Convention; and
• Interaction with pending mutual agreement procedures under the EU Arbitration Convention:
introducing the rule that if a case is already pending under the convention’s procedure, and a new
request is submitted for the identical case, but only the years under review are different, the new
request should be dealt with along with the pending case.
Triangular cases
• Scope of application: introducing the rule that all EU triangular cases are included in the
convention’s scope of application, and also the EU part of a non-EU triangular case;
• EU triangular cases: (i) introducing the rule that the competent authority to which the request for
the convention’s application was submitted should identify a EU triangular case, based on the
notification by taxpayers when submitting a request, (ii) introducing an additional six-month
deadline for the mutual agreement procedure and a three-month deadline for the arbitration
procedure, (iii) standardly using the multilateral approach for EU triangular cases and (iv)
standardly composing the advisory commission of seven members (an additional independent
person and an additional Member State representative); and
• Non-EU triangular cases: (i) introducing the rule that the competent authority to which the request
for the convention’s application was submitted should identify a non-EU triangular case, based on
the notification by taxpayers when submitting a request, (ii) the convention’s procedures should be
applied to the EU part of a non-EU triangular case, (iii) a parallel mutual agreement procedure
should be initiated under the applicable double tax convention with the third non-Member State
involved concerning the non-EU part of a non-EU triangular case and (iv) the outcome of the
convention’s application is dependent on whether the parallel mutual agreement procedure results in
a similar outcome.

18.5 Concluding remarks
This chapter presented on a strategic and overall level, rather than in detail, the recommended
improvements to the EU Arbitration Convention as regards its governance and functioning. This
to answer the third sub-question of this work. These recommendations were based on the
conclusions drawn in chapters 8 and 17 regarding the first and second sub- questions of this work
and the analysis in section 18.2 regarding the bottlenecks identified in the convention’s
governance and functioning. In chapters 19 and 20 the recommendations made in this chapter will
be further worked out in detailed recommendations in relation to the governance and functioning
of the convention.
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19. Improving the governance of the EU Arbitration Convention

19.1 Chapter overview
In chapter 8 the first research sub-question, relating to the governance of the EU Arbitration
Convention, was answered. This sub- question reads:
SR1: How is the EU Arbitration Convention governed, is this governance consistent with the EU
Arbitration Convention’s legal status and the associated competences, and does this governance
adhere to the principles of effectiveness and efficiency?

The answer to this question was divided into three sub-issues: (i) day-to-day application, (ii)
governance from a legal perspective and (iii) governance from a procedural perspective. With
respect to these issues, the conclusion drawn in section 8.5.4 can be summarized as follows:
•

•

•

Day-to-day application: this type of governance is in line with the convention’s legal status as
a multilateral convention under international public law. The Member States, as the signatory
states to the convention, are the only parties responsible for the day-to-day application of the
convention. Furthermore, the Commission and the Council perform registration tasks that have
a legal basis in the convention and/or the Code of Conduct and thus those institutions act on
the basis of assigned competence. Nevertheless, this governance is ineffective and inefficient:
it would be more effective and efficient to allocate those tasks to a single entity. Additionally,
is that there is an error in the institutional design of the convention, as there is no central
supervising authority that registers cases, monitors cases as to their progress, and enforces
progress if the Member States fail to fulfill their obligations under the convention;
Governance from a legal perspective: this concerns the process of amending the convention
inter alia to allow new Member States accede to convention. It was concluded that the
Commission and the Council played a legislative role in the decision-making process on the
accession of Bulgaria, Croatia and Romania to the convention in 2008 and 2014, whereas,
from a legal perspective, they lacked the competence to make such decisions. As a result, the
2008 and 2014 Accession Decisions are considered invalid; and
Governance from a procedural perspective: on the process of developing of measures to
improve the convention’s functioning, through the EU JTPF, it is concluded that all parties
involved in this process are, from a legal perspective, allowed to be involved. Moreover, the
process itself is effective and efficient, as the EU JTPF provides for the necessary
improvements at regular intervals, which are subsequently implemented by the Member
States.

On an overall level, chapter 18 discussed what changes should be made to improve the
governance and functioning of the convention and answered the third sub-question of this work.
That chapter included an overview of the main bottlenecks in the current design of the convention
and answered the question whether the adoption of the Code of Conduct and its revisions
contributed to a more efficient and effective functioning of the convention. Based on the remarks
made in chapter 18, this chapter presents recommendations to improve the convention’s
governance, taking into account the issues of concern discussed above. These recommendations
aim to establish – within the legal boundaries of the EU Arbitration Convention – a more effective
and efficient governance of the convention. Section 19.2 discusses the recommendations to
improve the day-to-day application of the convention; recommendations to improve the
convention’s governance from a legal perspective are discussed in section 19.3, and finally, in
section 19.4 the recommendations to improve the convention’s governance from a procedural
perspective are discussed.
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19.2 Improving the day-to-day application of the convention
19.2.1 General considerations
The day-to-day application of the convention was discussed in section 7.2 and focused in detail on
which parties are involved in this process and whether these parties are from a legal perspective
competent to be involved in this process. All parties involved in the day-to-day application are
from a legal perspective competent to be involved, but the application of the convention is not an
efficient and effective process as far as two aspects are concerned: (i) performing registration
tasks and (ii) the absence of a supervising organ. This section makes recommendations for both
aspects.
19.2.2 Performing registration tasks
The registration tasks assigned to the Commission are to be found in article 9(6) of the convention
and paragraph 9.4(iii) of the Code of Conduct. The registration tasks assigned to the Council are
set out in articles 9(4), 17 and 19-22 of the convention and paragraphs 9.1(b) and (d), 9.1(e), and
9.4(iii) of the Code of Conduct. As concluded in section 8.5.4 it is inefficient to place the
registration tasks of the convention and the Code of Conduct in the hands of different institutions.
It is more efficient to assign these tasks to a single institution. The most logical choice is the
Commission. As will be discussed in below, the Commission already plays a vital and leading role
in the governance of the convention. For that reason it is recommended to assign the Council’s
registration tasks to the Commission and to amend the convention / Code of Conduct accordingly.
One clarification remark is to be made here. The registration tasks assigned to the Council in
articles 17, 19 and 22 of the convention are one-time actions. These actions are:
•
•

•

Article 17 of the convention: registering the Member States’ deposits of ratification of the
convention;
Article 19 of the convention: informing the Member States of (a) the deposit of each
instrument of ratification, (b) the date of entry into force of the convention and (c) the list of
nominated independent persons and any alterations thereto; and
Article 22 of the convention: registering and transmitting certified copies of the original
language versions of the convention.

When the convention entered into force, the Council already performed these tasks. So those tasks
do not have to be assigned to the Commission. However, if in the future new Member States
accede to the convention, those tasks have to be performed again. It is therefore recommended to
re-assign these tasks to the Commission as well, if only for coherence purposes. To give effect to
these recommendations, all references to the Council in the convention and/or the Code of
Conduct should be replaced by references to the Commission. This replacement is reflected in
Annex IX-B to this work, which embraces all the recommended changes to the convention and the
Code of Conduct.
19.2.3 Introducing a central supervising organ
19.2.3.1 Contours of an improved system to ensure compliance with the convention’s obligations
Section 18.2 identified the main bottlenecks in the governance and functioning of the convention.
This particularly concerns the absence of a proper default mechanism and a central supervising
organ that is competent to fulfill certain tasks if the Member States fail to fulfill their obligations
under the convention. Section 18.4.2 discussed on a strategic level the recommendations to solve
the bottlenecks identified. These recommendations are further worked out in this section.
It is submitted that the error identified in the institutional design of the convention can only be
repaired in the convention itself. As perfectly concluded by Lindencrona & Mattson, a multilateral
convention needs institutions in order to secure a reasonable degree of uniformity of application
and interpretation. 2434 This also applies the convention. Establishing such an institution is
2434
Lindencrona & Mattsson 1981, p. 35. With respect to the appointment of arbitrators, they specifically mentioned that there is a
need for an appointing authority if the Member States fail to appoint the arbitrators, ibid p. 67.
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necessary to ensure compliance with the convention’s procedures by the Member States, with the
ultimate goal of protecting the taxpayer and achieving the convention’s principal objective:
elimination of double taxation. 2435 It is recommended that a central supervising organ be
established to which competence is assigned if the Member States fail to comply with their
obligations under the convention. The question is how such supervising organ could be
incorporated within the legal boundaries of the convention and, at the same time, ensures an
efficient and coherent functioning system, without coming into conflict with the Member States’
sovereignty in this field. As correctly noted by Saint-Armans, taxation is at the heart of states’
sovereignty.2436 In order to persuade the Member States to agree to assign competence to a third
body, take this sovereignty issue must be taken into account. This can be illustrated by the history
of the convention. As observed in section 1.2.2.3.2.3, the Member States objected to the proposed
Arbitration Directive mainly because of loss of tax sovereignty to the ECJ. Had the proposed
Arbitration Directive been adopted, the ECJ would have become competent to interpret and to
enforce compliance with the directive’s provisions, and also to rule on transfer pricing disputes. It
is submitted that those objections were not so much about assigning competence to a third body,
but instead about restricting the Member States’ sovereignty in applying and interpreting the
convention. So in the search for an efficient functioning system, these circumstances have to be
taken into account. As observed in section 0.8.6.3, one of the EU’s founding fathers, Paul-Henri
Spaak, already emphasized in 1961 that developments within the EU could only be achieved if the
political dimension was taken into account. It is submitted that this also applies to the convention.
This section discusses recommendations on which institution should act as the central supervising
organ (19.2.3.2) and the tasks to be assigned to that institution (19.2.3.3). The recommendations
are translated into provisions to be included in the convention and the Code of Conduct.
19.2.3.2 Choosing an institution that should function as the central supervising organ
The question is which institution can function as a supervising organ to monitor and enforce
Member States’ compliance with their obligations under the EU Arbitration Convention. Within
the international tax arena there are no examples available. However, the arbitration procedure
under the OECD Model Convention envisages a default mechanism. Under the OECD Model
Convention, it is the director of the OECD’s Centre for Tax Policy and Administration who is
assigned competence to appoint arbitrators if the competent authorities involved fail to do so
within a certain deadline. 2437 Could this default mechanism also be used for the EU Arbitration
Convention? In the literature, the default mechanism of the OECD is criticized, as it lacks specific
knowledge of arbitration procedures and does not have a list of eligible arbitrators available. This
criticism has some merit. The EU Arbitration Convention, however, includes more sophisticated
rules on the selection and appointment of arbitrators, as, pursuant to articles 9(1) and (4), each
Member State has to submit a list of nominated persons eligible to act as an independent member
of an advisory commission. So a list of eligible arbitrators is available, as well as a system for
selecting and appointing members to the advisory commission. The default mechanism of the
OECD could, mindful of the criticism raised, could thus be used for the EU Arbitration
Convention. This work, however, pursues another option. The reason is that the OECD is an
institution of its Member States. One therefore may question whether the director of the OECD
Centre for Tax Policy and Administration can act fully neutrally in appointing arbitrators when the
dispute is between two (or more) of the OECD Member States over the allocation of taxation
rights.2438 Furthermore, not all Member States are OECD Member States.2439 It is therefore likely
that those non-OECD Member States would not be willing to assign competence to the OECD to
2435
See also de Ruiter 2008, p. 498, who observed that experience with the EU Arbitration Convention reveals how important it is to
ensure that the arbitration procedure starts regardless of whether or not the competent authorities fulfill their obligations.
2436
Editorial Tax Management Transfer Pricing Report 2004/9, p. 473.
2437
The same rule applies under the UN Model Convention, but with the difference that it refers to the Chair of the UN Committee on
Experts on International Cooperation in Tax Matters.
2438
See also McIntyre 2006, p. 644. For a different view see UN’s Report on resolving issues that prevent a mutual agreement
(E/C.18/2008/CRP.6) of October 17, 2008, par. 4.4 and Djebali 2012, par. 6.3.2.2.1. The UN report discussed that the OECD’s
Director of the Centre for Tax Policy and Administration was chosen because the director’s ability to quickly and impartially identify
suitable arbitrators.
2439
Currently, Bulgaria, Croatia, Cyprus, Latvia, Lithuania, Malta and Romania are not OECD Member States.
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appoint arbitrators. It, however, is submitted that with respect to the EU Arbitration Convention
such a biased position can easily be avoided. As was extensively discussed in section 7.4.3, the
Commission is the driving force in governing the EU Arbitration Convention. It was the
Commission that established the EU JTPF, which led to the adoption of the Code of Conduct to
improve the convention’s functioning in practice. Thereby, the Commission is the guardian of the
EU Treaties and in that function holds a responsibility for the well functioning of the EU’s internal
market. In section 5.3.2.1 it was observed that the existence of double taxation has distorting
effects on business activities, and thus negatively affects the functioning of the internal market.
From that perspective, it is concluded that the Commission has a serious interest in the well
functioning of the convention. In fact, by establishing the EU JTPF and by playing an active role in
this forum, the Commission – within the legal boundaries – continuously strives to improve the
convention’s functioning. In view of the errors in the institutional design of the convention, it is
recommended that the Commission can and must play a larger role in the convention’s governance.
This not so much because of its involvement in the EU JTPF and its role as guardian of the EU
Treaties, but because the Commission is neutral towards each Member State. Hence the
Commission has no biased view towards one of the Member States. As such, it can act fully
neutrally in the governance of the convention. That said, it should be carefully formulated what
role the Commission should play, so as to avoid Member States’ objection to surrendering part of
their sovereignty. This is further discussed below.
19.2.3.3 Tasks to be assigned to this institution
19.2.3.3.1 General considerations
From the analysis in section 18.2, there are two main bottlenecks in the institutional design of the
EU Arbitration Convention, which are:
(i) The absence of a central secretariat and central monitoring function; and
(ii) Non-enforceability of obligations put on Member States under the convention, particularly the
absence of a default mechanism to refer cases to the arbitration procedure if after two years of
negotiations under the mutual agreement procedure there is no agreement that eliminates
double taxation in an individual case.

It is recommended that for these two subjects the Commission should be assigned competence.
Bottleneck (i) does not interfere with Member States’ sovereignty, as it entails a central
coordination that is currently absent under the convention. In other words, solving these
bottlenecks will contribute to a better functioning of the convention. Bottleneck (ii), however,
concerns a more delicate issue, as this has a direct link to Member State’s sovereignty to govern
the convention. Solving this bottleneck is an absolute necessity for improving the convention’s
functioning and governance. The specific recommendations for each bottleneck are discussed
below.
19.2.3.3.2 Introducing a central and permanent secretariat as well as a central monitoring
functioning
Each advisory commission is, pursuant to paragraph 9.2(d) of the Code of Conduct, to be assisted
by a secretariat, to be facilitated by the Member State that initiated the establishment of that
advisory commission. For reasons of independence, this secretariat functions under the
supervision of the advisory commission’s chairman. Within the EU JTPF some Member States’
representatives have already suggested establishing a permanent secretariat, but this suggestion
was not followed-up. 2440 This is disappointing, as a central and permanent secretariat may
contribute to a better functioning of the EU Arbitration Convention. As will be discussed below in
section 19.2.3.3.3, it is recommended to assign competence to the Commission to establish an
advisory commission if the Member States fail to do so after two years of negotiations under the
mutual agreement procedure without achieving a result that eliminates double taxation. It is
submitted that this will cause a significant increase in the number of cases referred to the
2440

Doc. JTPF/002/2013/EN, par. B.4.
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arbitration procedure, given the fact that a high number of pending cases under the convention
should be referred to the arbitration procedure, but are not being referred by the Member States.
For that reason, it is deemed necessary to establish a central a permanent secretariat to assist
future advisory commissions. A central and permanent secretariat will actually have an added
value, as it gains increased competence and knowledge to administer the arbitration procedure; it
will also achieve the aim of stimulating a more effective and efficient governance of the
convention.2441 The tasks to be assigned are twofold:
a) Assisting advisory commissions in conducting the arbitration procedure; and
b) Registering and monitoring all cases dealt with under the convention.

Currently, the EU JTPF is assisted by a secretariat, for which the Commission provides the
facilities. It is recommended that this secretariat be transformed into a central secretariat that is
assigned the above-mentioned tasks as well as the registration tasks that are – as recommended in
section 19.2.2 – to be assigned to the Commission. This secretariat then will function under the
auspices of the Commission and can then act fully neutrally towards the disputing Member States;
it will be seen to be independent. Moreover, pursuant to article 339 TFEU, the secretariat, being
provided by the Commission’s services, is bound by a secrecy obligation.
It is specifically submitted with respect to task b) that under the current design of the convention
there is no mechanism in place that monitors Member States’ compliance with their obligations
under the convention.2442 Although statistics on the usage of the convention are published on an
annual basis, the analysis in chapter 4 shows that they are not sufficient detailed and adequate to
enable valuable conclusion on the convention’s functioning to be drawn. In order to facilitate
adequate insight in this functioning, it is recommended that the monitoring function be enlarged
along the following lines:
•

•
•
•

All cases handled under the convention are registered at the level of the secretariat; the
Member States have to report annually on the progress of these cases, and on whether various
actions included in the provisions of the convention and the Code of Conduct have been
followed-up (e.g. whether position papers have been submitted in due time, or the
commencement date of the two-year deadline for the mutual agreement procedure);
The secretariat is responsible for monitoring of compliance with the obligations and deadlines
included in the convention and the Code of Conduct;
The secretariat is responsible for publishing each year statistics on the number of cases dealt
with under the convention; and
Taxpayers that have requested for application of the convention can share their experiences,
file complaints and suggestions for improvement.2443 Such complaints may be filed when the
taxpayer is of the opinion that competent authorities have not fulfilled their obligations under
the convention/Code of Conduct, such as when they fail to inform the taxpayer of the
commencement date of the two-year deadline.

Introducing a central and permanent secretariat that monitors all pending cases dealt with under
the EU Arbitration Convention is not only important for increasing compliance with the
2441
See also De Carolis 2013, p. 311, who argued that a central and permanent secretariat will constitute a decisive step towards
bureaucratization and institutionalization of the system and as such aligns with developments in international commercial arbitration.
2442
Such monitoring function is relatively new in the international tax arena, although a peer-review monitoring mechanism is
currently being set up for the mutual agreement procedure under bilateral double tax conventions, following the outcome of action item
14 of the BEPS project of the OECD. This mechanism monitors the implementation of the minimum standard action 14 by those states
that committed themselves to this standard, as also the progress of states to rapidly resolve disputes. This latter is monitored via a
statistical reporting framework, for which the objective is set in element 1.3 of the minimum standard: ‘countries should commit to a
timely resolution of MAP cases: countries commit to seek to resolve MAP cases within an average timeframe of 24 months. Countries
progress toward meeting that target will be periodically reviewed on the basis of the statistics prepared in accordance with the agreed
reporting framework’. The development of the statistical reporting framework is set out in element 1.5 of the minimum standard:
‘countries should provide timely and complete reporting of MAP statistics, pursuant to an agreed reporting framework to be developed
in co-ordination with the FTA MAP Forum’. This MAP Forum will coordinate the monitoring process. See OECD, Action 14: Making
dispute resolution mechanisms more effective – Final Report, Paris, October 5, 2015, par. 3, 15, 18-21, 60 and Annex A.
2443
See also doc. JTPF/020/2012/EN, p. 6.
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convention’s obligations by the Member States. It would also be a major step towards solving the
main bottleneck in the design of the convention: the absence of an enforcement mechanism to
refer cases to the arbitration procedure after the two-year deadline of the mutual agreement
procedure has expired without the elimination of double taxation. As will be recommended in
section 19.2.3.3.3 below, the Commission should be assigned competence to refer cases to the
arbitration procedure in such a situation. However, assigning such competence only has an added
value if there is a proper monitoring mechanism of cases. As was demonstrated in chapter 4, the
failure to refer eligible cases to the arbitration procedure shows that action is necessary there. In
order to have cases effectively referred to the arbitration procedure in this situation, it is
recommended that a central and permanent secretariat should monitor each case dealt with under
the convention. This monitoring should focus on compliance with the time limits in the
convention and the Code of Conduct, especially the two-year deadline of the mutual agreement
procedure.
19.2.3.3.3 Introducing a default mechanism to refer cases to the arbitration procedure
As discussed above, the main bottleneck in the governance and connected therewith in the
functioning of the convention is the absence of a sanction mechanism if the Member States fail to
comply with their obligations under the convention and, to a lesser extent, under the Code of
Conduct. The central issue is the reference of cases to the arbitration procedure.2444 In section
4.4.4 it was noted that in literature most authors took the view that the limited number of
arbitration procedures under the convention can be explained because the threat of arbitration is
already sufficient to have the Member States resolve their cases during the mutual agreement
procedure; the published statistics, however, clearly show that this is not the case.2445 To solve this
bottleneck, it is recommended that a third body should be assigned competence to act if the
Member States fail to fulfill their obligations under the convention.2446 This third instance should
be the Commission.2447
If the Member States fail to establish the advisory commission in the absence of an agreement on
the elimination of double taxation after two-years of negotiation under the mutual agreement
procedure, the Commission should become competent to establish the advisory commission, and
to select and appoint its independent members accordingly.2448 In order to have a clear view on
which cases become eligible for arbitration it is necessary to properly register and monitor all
cases that are dealt with under the convention. As discussed in section 19.2.3.3.2 it is
recommended to introduce a central monitoring function with a central secretariat.
Closely linked to this is the subject of nominating eligible persons to act as an independent
member of an advisory commission. As seen in section 14.6.2.4, not all Member State have
nominated the required five independent persons, and for those persons actually nominated it can
be questioned whether they are truly independent (e.g. the majority of nominees comes from the
private sector and some Member States have even nominated government officials). In order to
have an up-to-date list of eligible persons that are truly independent, the Commission should
become competent to monitor – through its central and permanent secretariat – whether the
Member States have nominated their required five persons eligible to act as independent persons
of an advisory commission. To avoid a situation in which the Member States have an incomplete
or not up-to-date list of nominated persons, it is also recommended that the Commission should
also be assigned competence to select and nominate these persons if the Member States fail to
nominate persons at all, or nominate an insufficient number of persons, or persons that do not

2444

Also Van Herksen & Fraser 2009, p. 160.
See also Djebali 2012, par. 7.2.
Tillinghast, not specifically relating to the convention, also suggested that there should be an institution that is competent to appoint
arbitrators if states themselves fail to do so. See Douma & Wiegerink 2001, par. 2.8.
2447
See also the remarks of Tercier in Tropin 2006, p. 21.
2448
The Commission should not become competent to select and appoint Member States’ representatives, as this would restrict
Member States’ sovereignty too much. Section 20.4.5.6.2 specifically discusses the recommendations to be inserted to avoid Member
States frustrating the process by not appointing their own representatives.
2445
2446
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meet the competence/independence criteria. Section 19.2.3.4.3 below further discusses how these
recommendations should be implemented in the convention and the Code of Conduct.
19.2.3.4 Translation of the recommendations into specific treaty provisions
19.2.3.4.1 General considerations
Not all these recommendations need to be included in the convention itself, as the convention
should only provide for the legal framework that deals with governance and procedures on a
macro level. Including detailed rules would not be very efficient, as there may be a need to
changing these rules over time. For each change an amendment to the convention would then be
necessary. Making an amendment is not that onerous, but it is the requirement that every
amendment needs ratification by each Member State, that causes an obstacle. As can be discerned
from the history of the convention, the process of bringing amendments into force is very timeconsuming, so it is far more logical, efficient and practical to include detailed procedural rules in
the Code of Conduct. The more fundamental recommendations, which entail a difference in the
structure, should be inserted in the convention, and the recommendations that are of a more
procedural nature should be inserted in the Code of Conduct.
19.2.3.4.2 Establishing a central and permanent secretariat
The convention does not contain a provision dealing with secretarial assistance for the advisory
commission, but paragraph 9.2(d) of the Code of Conduct does include such a provision. In line
with the recommendations discussed in section 19.2.3.3.2, and the importance that is attached to
the role of the secretariat, it is recommended that the convention should include a provision on
this matter. To this end a new paragraph should be inserted in the convention. Article 9 of the
convention contains provisions on the composition and establishment of the advisory commission,
so it is recommended to incorporate the new provision into this article. The proposed text for this
provision is based on paragraph 9.2(d) of the Code of Conduct, which latter can then be deleted.
The suggested provision should read as follows (additions in bold and deletions in strikethrough):
‘The advisory commission will be assisted by a secretariat for which the facilities will be provided
by the Member State that initiated the establishment of the advisory commission unless otherwise
agreed by the Member States concerned. For reasons of independence, this secretariat will function
under the super vision of the Chairman of the advisory commission European Commission, under
which it will also function. Next to its function to assist advisory commissions, the secretariat is
also responsible for registering and monitoring all cases dealt with under the EU Arbitration
Convention, other registering tasks assigned to the European Commission in relation to the
Arbitration Convention and for handling complaints and other issues submitted by taxpayers in
respect of the functioning of the Arbitration Convention. Members of the secretariat will be
bound by the secrecy provisions as stated provided for in Article 9(6) of the Arbitration this
Convention’.

In addition to this provision, it is also recommended to incorporate in the Code of Conduct
provisions that further specify the tasks assigned to this central and permanent secretariat. It is not
necessary to describe in detail the monitoring function, but it is sufficient to provide general
guidelines. The suggested provisions are as follows:
‘The secretariat mentioned in Article (*) of the Arbitration Convention shall assist the advisory
commission in delivering a decision. This inter alia concerns the planning of meetings, arranging
meeting facilities, sending documents to the commission members and sending the decision of the
arbitration commission to the competent authorities and associated enterprises concerned.
In line with Article (*) of the Arbitration Convention, the secretariat shall be responsible for
registering and monitoring the list of independent persons submitted by Contracting States.
The secretariat shall register all cases for which a request is submitted under the Arbitration
Convention. It shall further monitor all cases dealt with under the convention, specifically as
regards the deadlines included in the Arbitration Convention and as further specified in this Code
of Conduct. This inter alia concerns: (i) the number of requests submitted, (ii) the number of
requests accepted and rejected, (iii) reasons for rejection, (iv) the nature of the dispute, (v) the
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number of cases for which an unilateral solution could be found, (vi) the meeting of deadlines
during the mutual agreement procedure, (vii) the number of cases pending longer than two years
and the reasons thereof, (viii) the number of cases referred to the arbitration procedure, and (ix)
the average cycle time for cases. To this end each Contracting State to the Arbitration Convention
shall report every three months the relevant data relating hereto to the secretariat. Each year the
secretariat, in cooperation with the Joint Transfer Pricing Forum, will publish the statistics
relating to this monitoring function.’
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

19.2.3.4.3 Competence for the Commission to refer cases to the arbitration procedure
19.2.3.4.3.1 Establishing the advisory commission
The Member States are obliged, pursuant to article 7(1) of the convention, to refer a case to the
arbitration procedure after two years of negotiations under the mutual agreement procedure if no
agreement has been reached that eliminates double taxation. Furthermore, paragraph 9.2(b) of the
Code of Conduct stipulates that the Member States have to establish a commission within six
months of the expiry of this two-year deadline. In section 14.4.4, discussing the arbitration
procedure, it was concluded that a six-month deadline is a rather long term for establishing the
advisory commission in light of the work to be performed, which is:
(i) Appointing members of the advisory commission;
(ii) Arranging for secretarial facilities; and
(iii) Submitting documentation and information to the advisory commission.

The experiences with the Electrolux case (discussed in section 4.3.3.2) showed that delays in
establishing an advisory commission mainly occurred due to an incomplete and not up-to-date list
of eligible independent persons, a lack of experience, and absence of a central coordinator. It is
submitted that if the recommendation to assign competence to the Commission is followed-up, the
deadline for establishing the advisory commission can be reduced to two months. When the
Member States fail to establish the advisory commission within this two-month term, the
Commission should establish this commission within one month of the expiry of that term. By
doing so an efficient timing mechanism is created to refer a case to the arbitration procedure
effectively. In the current situation, the deadline for establishing the advisory commission is
contained in the Code of Conduct. It is submitted that this issue is however so important for the
convention’s functioning that it should be included in the convention itself. It is therefore
recommended to amend article 7(1) as follows (additions in bold and deletions in strikethrough):
‘If the competent authorities concerned fail to reach an agreement that eliminates the double
taxation referred to in Article 7(1) within two years of from the date on which the case was first
submitted to one of the competent authorities in accordance with Article 6(1), they shall set up an
advisory commission the case shall be referred to an advisory commission, which is charged with
delivering its opinion a decision on the elimination of the double taxation in question.
The advisory commission shall be established and its members shall be appointed within three
months after expiry of this two-year term by the competent authority to which the request for the
application of this Convention, as specified in Article 6(1), was submitted. This competent
authority shall submit all relevant information and documentation of the case to the arbitration
commission.
If the commission is not established within this three-month term, the European Commission
shall within one month of the expiry of that three-month term establish the commission and
appoint its members accordingly’.
(*) Reference to the other provision of the EU Arbitration Convention is to be inserted when
renumbering the convention’s provisions. See Annex XII-A.

The amendment of article 7(1) of the convention entails somewhat more than just including a
deadline for establishment and introducing a sanction mechanism in case of non-compliance by
the Member States. These specific changes are discussed in section 20.4.4 and 20.4.5 respectively,
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when discussing the recommendations in relation to the mutual agreement procedure and the
arbitration procedure.
19.2.3.4.3.2 Nomination of independent persons
Article 9(4) of the convention stipulates that each Member State is obliged to nominate five
persons that are eligible to act as an independent member of an advisory commission. This list of
nominees, as well as any alteration thereto, must be submitted to the Council’s Secretary-General.
Further, pursuant to article 9(4), a nominee must meet the following criteria: (i) be a national of a
Member State, (ii) be a resident within the territory to which the convention applies and (iii) be
competent and independent. In addition to the recommendation to confer competence on the
Commission to establish the arbitration commission and appoint its members if the Member States
concerned fail to do so within the required period, it is also recommended that the Commission be
empowered to ensure that an up-to-date and complete list of nominated eligible persons to act as
independent members of an advisory commission is available. To this end, the Commission
should become competent to put persons on the list of independent persons if the Member States
fail to comply with their obligations under article 9(4) of the convention. It is recommended that
article 9(4) be redrafted as follows (additions in bold and deletions in strikethrough):
‘The list of independent persons of standing shall consist of all independent persons nominated by
the Contracting States. For this purpose each Contracting State shall nominate five persons and
shall inform the Secretary-General of the Council of the European Communities European
Commission thereof. Such persons must be nationals of a Contracting State and resident within the
territory to which this Convention applies. They must be competent and independent. The
Contracting States may make alterations to the list referred to in the first subparagraph; they shall
inform the Secretary-General of the Council of the European Communities European Commission
thereof without delay. If at any time a Contracting State does not nominate any or nominates less
than five persons, if a nominated person is no longer eligible, or if the nominee is considered by
the European Commission not to be independent, the European Commission shall nominate the
person or persons on this State’s behalf. Such nomination can be repealed if that Contracting
State itself nominates the required number of persons or replaces non-eligible and/or nonindependent persons within one month after the nomination by the European Commission’.2449

The procedures when nominating independent persons have been further defined in paragraphs
9.1(a)-(b) and (d)-(e) of the Code of Conduct. Based on the above-discussed recommendations for
article 9(4) of the convention, it is subsequently recommended to delete paragraph 9.1(a) of the
Code of Conduct. If the recommended changes to article 9(4) will be implemented, there will be a
guarantee that the list of independent persons is complete, by which paragraph 9.1(a) will become
redundant. Apart from the recommended changes discussed in section 19.2.2, paragraphs 9.1(b),
(d) and (e) of the Code of Conduct need no further amendment.
19.3 Improving the governance from a legal perspective
Section 8.5.4.3 demonstrated that the requirement of an accession convention for letting new
Member States accede to the convention is not efficient, as the process of ratification takes a long
time before completion. Nevertheless, it is from a legal perspective the only possible option to
have new Member States accede to the convention. Any accession of a new Member State needs
an amendment to the convention. As discussed in section 5.4.4.3, such amendment needs
parliamentary approval in most Member States. It was shown there that the alternatives suggested
by the EU JTPF are not feasible due to constraints in Member States’ domestic legislation. The
same applies to the legal route chosen for the accession of Bulgaria and Romania, and Croatia to
the convention in 2008 and 2014. As concluded in section 5.4.4 the 2008 and 2014 Accession
Decisions are invalid. So within the legal boundaries of the convention there are no possibilities to
make the accession process of new Member States to the convention more efficient or effective.
To avoid a reoccurrence of this problem, it is recommended that the convention explicitly
2449
The criteria to be met by independent persons are not further defined in the recommended changes to article 9(4) of the convention.
The relevant recommendations are set out in section 20.4.5.6.
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stipulate that new Member States can only accede to the convention by signing and ratifying an
accession convention. The provision to be inserted in the convention should read as follows:2450
‘Any State that becomes a member of the European Union will be obliged to accept this Convention
as a basis for the negotiations between the Contracting States on such State’s accession to this
Convention. For such accession a separate accession convention between the Contracting States
and such State is necessary’.

Following the conclusion that the 2008 and 2014 Accession Decisions are invalid, it is
recommended that the Council should revoke these decisions, and the Member States should
subsequently draft, agree and ratify a specific accession convention in order to let Bulgaria,
Croatia and Romania validly accede to the EU Arbitration Convention.
19.4 Improving the governance from a procedural perspective
As concluded in section 8.5.4.4 the governance of the convention from a procedural perspective is
efficiently and effectively performed. In essence there is therefore no need to make specific
recommendations on this matter. Nevertheless, from a legal perspective, one point of criticism
was identified in section 8.5.4.3, namely the involvement of the Council in adopting the Code of
Conduct and its revisions. As was extensively demonstrated in section 5.4.5 the Council lacked
the competence to decide on the adoption or the revision of the Code of Conduct. From a legal
perspective only the Member States, as the signatory states to the convention, are competent to
adopt a Code of Conduct on the effective functioning of that convention. Currently, paragraph 13
of the Code of Conduct contains rules on the process of revising the Code of Conduct in the
future. This provision stipulates that:
‘In order to ensure the even and effective application of this Code of Conduct, Member States are
invited to report to the Commission on its practical functioning every two years. On the basis of
these reports, the Commission intends to report to the Council and may propose a review of the
provisions of this Code of Conduct’.

For the reasons mentioned above, it is recommended to delete the reference to the Council.
Because the development and possible revision of the Code of Conduct is the work of the EU
JTPF, it is logical that the Commission – as the party legally responsible for the work of that
forum – issue a proposal for such revision. Such proposal is only to be made to the signatory
states to the convention. It is recommended that this should be properly reflected in paragraph 13
of the Code of Conduct. Further, current practice demonstrates that every five to six years the
Code of Conduct is revised. Such a period may at first sight appear long, but the EU JTPF first
needs time to discuss possible issues that could be addressed in the Code of Conduct, or issues
that need to be revised. Subsequently, the forum has to develop and agree on the relevant
provisions. As the mandate of the EU JTPF runs for four years and is renewed for subsequent
four-year periods, it appears logical and most efficient to end each term with a proposal for a
revision of the Code of Conduct (insofar as necessary). By doing so the Code of Conduct keeps
pace with recent developments and trends, and the EU JTPF has a sufficiently long term to discuss
and agree on amendments or supplements. Based on these recommendations, paragraph 13 of the
Code of Conduct should be amended as follows (additions in bold and deletions in strikethrough):
‘In order to ensure the even and effective application of this Code of Conduct, Member States are
invited to report to the Commission on its practical functioning every two years it should be revised
every four years so as to keep pace with recent developments. Based on the work of and the
recommendations by the EU JTPF, the European Commission On the basis of these reports, the

2450
Input for this provision was found in article 17 of he 1978 Netherlands’ proposal for a multilateral arbitration convention, which
stated: ‘each State acceding to the European Communities will be obliged to accept that the present Convention will serve as basis for
the negotiations necessary to implement article 220, last alinea, of the Treaty establishing the European Economic Community, within
the relations between the Member States’.
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Commission intends to report to the Council and may propose a review of the provisions of this
Code of Conduct to the Contracting States to the Arbitration Convention’.

19.5 Concluding remarks
This chapter discussed in detail the recommendations made so as to improve the governance of
the EU Arbitration Convention. Annex IX includes an overview of these recommendations,
subdivided to the articles and paragraphs of the convention and the Code of Conduct. In sum, only
minor recommendations are needed to make the convention’s governance consistent with its legal
status and competences assigned. However, to improve the convention’s governance in terms of
effectiveness and efficiency, it is recommended to introduce a central secretariat that monitors
compliance with the obligations placed on the Member States under the convention, and to assist
the advisory commissions during the arbitration procedure. Further, it is recommended, as a
default mechanism, to confer competence on the Commission to refer cases to the arbitration
procedure if the Member States fail to do so after two years of negotiations under the mutual
agreement without an agreement that eliminates double taxation for the specific case; and to elect,
nominate and appoint independent persons to the advisory commission. The next chapter contains
detailed recommendations to improve the functioning of the convention. They build on the
recommendations made in this chapter.
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20. Improving the functioning of the EU Arbitration Convention

20.1 Chapter overview
Following the recommendations to improve the governance of the EU Arbitration Convention in
chapter 19, this chapter contains recommendations to improve the convention’s functioning. On
an overall level chapter 18 already presented an overview of what changes should be made to
improve the governance and functioning of the convention, and answered the third research subquestion of this work. That chapter identified the main bottlenecks in the current design of the
convention and answered the question whether the adoption of the Code of Conduct and its
revisions has contributed to a more effective and efficient functioning of the convention
negatively. Based on that conclusion, recommendations on a strategic level were made as to how
to improve the institutional design of the convention so as to be able to fulfill its principal
objective. This chapter builds on those recommendations and includes detailed recommendations
to improve the convention’s functioning. The following question constitutes the basis for these
recommendations:
What changes should be reflected in the EU Arbitration Convention with respect to its formal and
material scope of application as well as its procedural functioning in order to adhere to the
following principles: clarity and simplicity, transparency, efficiency, effectiveness, legal justice,
legal equality and legal certainty, and in order to ensure both the protection of taxpayer’s rights
and the smooth functioning of EU’s Internal Market as those objectives being the main reasons for
concluding the EU Arbitration Convention?

The recommendations in this chapter are split into the three aspects that comprise the functioning
of the convention: formal scope of application (20.2), material scope of application (20.3) and
procedural functioning (20.4).
20.2 Improving the convention’s formal scope of application
20.2.1 General considerations
This section discusses the recommendations to be incorporated in the convention and/or the Code
of Conduct in order that the provisions relating to the formal scope of application can adhere to
principles of clarity and simplicity, legal equality and legal certainty. These recommendations
entail newly introduced provisions and (in most cases) amendments to the current provisions of
the convention and/or the Code of Conduct. The following issues are addressed: applicable
language (20.2.2), period of application and admissibility of cases (20.2.3), ratification procedures
(20.2.4), definition of terms (20.2.5), taxes covered (20.2.6), personal application (20.2.7) and
territorial scope (20.2.8).
20.2.2 Applicable language
Pursuant to article 22 of the convention, all languages versions of the convention are equally
authentic. Currently, there are 24 equally authentic language versions, for the 28 signatory states
to the Convention. These different language versions may lead to discussions amongst the
Member States on the interpretation of a term used in the convention but not defined therein.
These discussions may result in a situation in which the taxpayer has no access to the convention’s
procedures. It would be more logical that in case of conflict a single language version should
prevail, so as to avoid lasting disputes among the Member States due to different language
versions. Such solution is not uncommon in international tax law if double tax conventions have
more than one official language, both being equally authentic.2451 In order to adhere to the above2451
For example, the double tax convention between Croatia and Luxembourg of June 20, 2014 stipulates that: ‘done at Luxembourg,
on 20 June 2014, in two originals, in the French, Croatian and English languages, all texts being equally authentic. In case of any
divergence of interpretation, the English text shall prevail’.
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mentioned principles, it is recommended to supplement article 22 of the convention with a
provision stipulating that in case of disputes on the interpretation of the convention’s provisions
due to different language versions arise, the English language version shall prevail. The English
language version is specifically chosen, because it was one the working languages during the
negotiation on the convention and, more importantly, because English is the most frequently used
language in international tax law, next to states’ official languages. 2452 To implement this
recommendation, article 22 should be rewritten as follows (additions in bold and deletions in
strikethrough):2453
‘This Convention, drawn up in a single original in the Bulgarian, Croatian, Czech, Danish, Dutch,
English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian,
Maltese, Polish, Portuguese, Romanian, Slovakian, Slovenian, Spanish and Swedish languages, all
24 texts being equally authentic, shall be deposited in the archives of the General Secretariat of the
Council of the European Communities European Commission. The Secretary-General European
Commission shall transmit a certified copy to the Government of each Signatory State. In case of
any divergence of interpretation, the English language version shall prevail’.

20.2.3 Period of application and admissibility of cases
The period of application concerns the running period of the convention and admissibility of cases
during this period. In relation to this subject, the conclusion drawn in section 17.2 was that by
providing for a tacit and automatic renewal of the convention’s running period after the ending of
a five-year period, taxpayers have a sufficient guarantee as to whether the convention will remain
in force and whether their cases can be dealt with under its procedures. Article 20 of the
convention does not, however, provide the most optimal system, as the Member States may object
to a further extension after expiry of a given five-year period. Such an objection would
(temporarily) terminate the convention, which creates uncertainties for taxpayers as to whether
their cases can be dealt with under the convention. Nevertheless, so far no Member State has
objected to the tacit and automatic renewal of the convention’s running period. It also appears
unlikely that one or more Member States will make such an objection in the near future, as it is
considered a too drastic step to terminate the convention as a whole if a single Member State is
dissatisfied with its functioning. For that reason the conclusion drawn in section 17.2 was that
article 20 functions satisfactorily and there is no need to make recommendations.
Connected with this subject is the admissibility of cases during the period the convention is in
force. In section 17.2 it was concluded that article 6(1) in conjunction with article 18 of the
convention is sufficiently descriptive as to when cases are admissible. This is reinforced by
paragraph 12 of the Code of Conduct, which clarifies that the convention also applies to cases that
have their origin prior to its entry into force, but for which a request for the convention’s
application was submitted thereafter. This rule has still merit, as new Member States may in the
future enter the EU and then also become signatory states to the convention. The admissibility of
cases thus still has to be determined for their accession. It is concluded that paragraph 12 of the
Code of Conduct does not adhere to the principle of legal certainty, as it is only a non-binding
recommendation. In order to prescribe a more obligatory provision, it is recommended that
paragraph 12 of the Code of Conduct be amended as follows (additions in bold and deletions in
strikethrough):
‘On the basis of Article 18 of the Arbitration Convention, Member States are recommended to
consider that a case is covered by the Arbitration Convention when the request is presented in due

2452
Although French was also the working language during the negotiation on the convention, it is submitted that this language is less
frequently used in international tax law, which is why it is not chosen as the decisive language for purposes of the convention.
2453
This includes the update to article 22 of the convention with the official languages of those Member States that acceded the
convention in 1995, 2005, 2008 and 2014. Although it was concluded in section 5.4.4 that the convention does not apply to Bulgaria,
Croatia and Romania, the official languages of these Member States are for the purposes of clarity added to the redrafted article 22.
Moreover, in light of the recommendations made in section 19.2.2, the registering task mentioned in article 22 is to be assigned to the
Commission instead of the Council.
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time after the date of entry into force of accession by new Member Contracting States to the
Arbitration Convention, even if the adjustment applies to earlier fiscal years’.

20.2.4 Ratification procedures
Ratification of the Convention, the Prolongation Protocol and the 1995 and 2005 Accession
Conventions all proved to be all time-consuming. From a legal viewpoint, however, it is not
possible to let new Member States accede to the EU Arbitration Convention other than via a
separate accession convention, subject to parliamentary approval in each Member State. The sole
improvement to speed-up the entry into force is gradual entry into force, which was already
provided for in the 1995 and 2005 Accession Conventions. Section 19.2 contained
recommendations on how accession of new signatory states to the EU Arbitration Convention
should be treated from a legal perspective.
20.2.5 Definition of terms
20.2.5.1 General considerations
The recommendation discussed in section 20.2.3 solves the possible deadlock created due to
different language versions of the convention. However, there still may be a risk that disputes
arise between Member States on the interpretation of undefined terms not caused by different
language versions. As concluded in section 17.2, the rule stated in article 3(2) of the convention
does not provide for a satisfactory solution for the interpretation of undefined terms in the
convention. Although Lahodny-Karner has validly argued that it is not the aim and purpose of the
convention to resolve issues of interpretation, it is submitted that disputes on the interpretation of
a undefined term in the convention have a serious impact on the convention’s application and may
jeopardize the resolution of cases dealt with by the convention’s procedures. 2454 Business
representatives within the EU JTPF arrived at the same conclusion and pointed out that a
consensus on interpretation issues is of major importance for the proper functioning of the
convention.2455 The question is what changes are necessary. The EU JTPF briefly discussed
various options to interpret undefined terms under the convention. The general view taken was
that the Commission should define these undefined terms. It is submitted that this suggestion cuts
no ice, as the Commission has no formal competence as regards the convention. The same applies
to the suggestions of the Commission to assign competence to the ECJ or the advisory
commission to interpret undefined terms.2456 It is submitted that the only feasible solution is to
amend article 3(2) of the convention so that it establishes a workable system to interpret undefined
terms. The best option to avoid discussions on undefined terms is to define as many terms as is
possible. Section 9.2.1 identified the list of terms that remain undefined in the convention and/or
the Code of Conduct. Not all of these terms relate to the convention’s formal scope of application,
but rather to its functioning. The interpretation of these terms is separately discussed in section
20.4. The terms that relate to the convention’s formal scope of application are ‘enterprise of a
Contracting State’, ‘associated enterprises’ and ‘permanent establishment’. The
recommendations to amend article 3(2) of the convention and the definitions of these terms are
discussed below.
20.2.5.2 Interpretation of undefined terms: amending article 3(2) of the convention
In light of the above analysis, it is recommended to model article 3(2) of the convention after
article 3(2) of the OECD Model Convention. As discussed in chapter 1, the drafters of the
2454

Lahodny-Karner 1997, p. 191.
Doc. JTPF/020/BACK/2007/EN, p. 3.
2456
The Commission made these suggestions in its 2001 Study. See Commission Staff Working Document SEC (2001) 1681, p. 356.
The problem with assigning competence to the ECJ or the advisory commission to clarify undefined terms is that this clarification is
not done upfront, but once a case is already pending. This would lead to a longer period to resolve double taxation, as the clarification
of the interpretation difference should be finished first, before parties can proceed with the case under review. Nevertheless, this would
not be problematic, as after the expiration of a certain period the ECJ or the advisory commission would have defined all undefined
terms. The objection to this suggestion, however, lies in the fact that the Member States have to transfer part of their sovereignty to a
third institution. They will probably be reluctant to do so, since previous attempts to confer jurisdiction on, for example, the ECJ
resulted in failure. This option is thus not a seriously feasible solution. Further, assigning competence to the advisory commission is
also not feasible as each advisory commission may have a different opinion on the interpretation of a specific term, so different
interpretations would remain in existence.
2455
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convention wanted to stay close to the OECD Model Convention. Unfortunately, they did not
correctly incorporate the provision of article 3(2) of that convention. This mistake should be made
good. Article 3(2) of the EU Arbitration Convention should therefore be amended as follows
(additions in bold and deletions in strikethrough):
‘As regards the application of this Convention at any time by a Contracting State, Any any term
not otherwise defined in this Convention shall, unless the context otherwise requires, have the
meaning that it has under the double taxation convention between the States concerned laws of
that Contracting State that applies this Convention, any meaning under the applicable tax laws of
that State prevailing over a meaning given to the term under other laws of that State’.

By amending article 3(2) of the convention in this way, that provision is brought more into line
with current practice in international tax law, thereby avoiding the problems noted in section
9.2.4. However, article 3(2) of the OECD Model Convention is not fully copied into article 3(2) of
the EU Arbitration Convention, since article 3(2) of the OECD Model Convention refers to the
taxes of the contracting state to which the convention applies. However, under the EU Arbitration
Convention both Member States apply their taxes. To avoid a deadlock in interpreting and
applying article 3(2), reference is therefore made to the meaning the term has under the laws of
the Member State that applies the Convention. In order to avoid subsequent discussions on which
Member State applies the Convention, article 3(2) should be supplemented with the following
sentence:
‘The Contracting State to which the request for the convention’s application was submitted, in
accordance with Article 6(1), is deemed to be the Contracting State that applies this Convention’.

20.2.5.3 Definition of the terms ‘enterprise of a Contracting State’, ‘enterprise’ and ‘resident’
Article 1(1) of the convention stipulates that the convention applies to taxpayers that qualify as an
enterprise of a Contracting State. This term, however, remains undefined in the convention. As
discussed in section 9.4.4, although 358 of the 370 double tax conventions between Member
States define the term ‘enterprise of a Contracting State’, this definition – like article 3(1)(d) of
the OECD Model Convention – in fact means nothing more than an enterprise carried on by a
resident of a contracting state. The term ‘enterprise’, however, is only defined in 45 double tax
conventions between Member States. In other words, there is a likelihood of discussions among
the Member States on whether there is an enterprise for purposes of the convention. This
discussion first has to be resolved under the applicable double tax convention (if any). It is only
after resolution of this dispute that the EU Arbitration Convention can be applied. To solve this
inefficient system, the risk on a non-uniform application, and the risk on a denial of access to the
convention’s procedures, it is recommended to define the terms ‘enterprise’, ‘resident’ in article
3(1) of that convention and on that basis define the term ‘enterprise of a Contracting State’. Input
for these definitions is derived from articles 3(1)(c)(d)(h) and 4(1) of the OECD Model
Convention.2457 The revised article 3(1) of the EU Arbitration Convention should read as follows:
‘The terms ‘enterprise of a Contracting State’ and ‘enterprise of the other Contracting State’ mean
an enterprise carried on by a resident of a Contracting State and an enterprise carried on by a
resident of the other Contracting State respectively;
The term ‘enterprise’ applies to the carrying on of any business, including the performance of
professional services and of other activities of an independent character;
2457
Input is also derived from the 1978 Netherlands’ proposal for a multilateral arbitration convention, which included in article 3 also
definitions of the terms ‘enterprise of a Contracting State’ and ‘resident’ and which are similar to those of the OECD Model
Convention. See Council Note R/856/78 (FIN 213) of April 13, 1978. Further, it is noted that Lithuania, Italy and Portugal reserved the
right not to include the terms ‘enterprise’ and ‘business’ in their double tax conventions this follows their unilateral policy; see
paragraph 14 of the Commentary respectively paragraph 4.1 of the Commentary of non-members to article 3 of the OECD Model
Convention. For purpose of these recommendations these reservations are not further taken into account. The same applies to the
reservations of Bulgaria, Estonia, Latvia and Lithuania to article 4 of the OECD Model Convention, which reserved the right to also
include the place of incorporation or similar criterion in the definition of a resident. It is submitted that the criterion of place of
incorporation already follows from the phrase ‘or any other criterion of a similar nature’. See for the reservations paragraph 34 of the
Commentary and paragraph 1 of the Commentary of non-members to article 4 of the OECD Model Convention.
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The term ‘resident’ of a Contracting State’ means any person who, under the laws of that State, is
liable to tax therein by reason of his domicile, residence, place of management or any other
criterion of a similar nature’.

If these definitions are included in the Convention, it is clarified when taxpayers are to be
considered enterprises of a Contracting State. What remains, however, are disputes on whether a
taxpayer undertakes business activities, or whether a taxpayer is resident of a Member State.
Although in essence it appears uncommon that disputes on profit adjustments occur alongside
disputes on a taxpayer’s residence, the latter dispute is closely connected to the scope of
application of the convention. For that reason it is recommended that any disputes on an
enterprise’s residence – insofar as related to profit adjustments at the level of this enterprise or its
associated enterprise(s) with which transactions that are subject of this profit adjustment were
conducted – should be included in the convention’s scope of application. In this respect, article
1(1) of the convention – defining the convention’s scope of application – should be supplemented
by the following sentence:
‘If connected with this profit adjustment an enterprise’s residence status is also subject of
discussion, the procedures of this Convention shall apply accordingly’.

This recommendation avoids that the dispute on the correct application of the arm’s length
principle is dependent on the outcome of the time-consuming and non-binding mutual agreement
procedure under the applicable double tax convention (if any). By combining both disputes into
one single procedure, cases can be resolved more swiftly. However, it is necessary to provide for
common criteria to define a taxpayer’s residence. Inspiration can be found in article 4(3) of the
OECD Model Convention. Following the adoption of the final report on action item 6 of OECD’s
BEPS project, article 4(3) is amended, so that the place of effective management is no longer the
decisive criterion for determining an enterprise’s residency for tax purposes, but instead this is
subject to a mutual agreement between the competent authorities concerned. The Commentary to
article 4(3) now specifies that the place of effective management is one of the criteria alongside
the place of incorporation (or otherwise constituted) and any other relevant factors. In the absence
of a mutual agreement, an enterprise is not entitled to treaty benefits. The proposed paragraph 24.5
of the Commentary to article 4 of the OECD Model Convention, however, still allows states to use
solely the place of effective management criterion. In this work this latter criterion for the EU
Arbitration Convention is preferred because it is the standard in the majority of double tax
conventions between Member States. 2458 Further, by including the dispute on an enterprise
residence status in the convention’s scope of application, the dispute is already subject to a mutual
agreement between the competent authorities concerned and the place of effective management is
thereby still a relevant factor. As it concerns the interpretation of a provision of the convention, it
is recommended to include a suitable provision in the Code of Conduct, which should read as
follows:
‘Whether an enterprise is a resident of a Contracting State is to be determined according to the
enterprise’s place of effective management. This criterion will be applied as advocated by the
OECD in the Commentary to Article 4 of its Model Tax Convention, without regard to the
immediate tax consequences for any particular Contracting State’.

By referring to the Commentary to article 4 of the OECD Model Convention, there is a uniform
rule in place for determining an enterprise’s place of effective management.2459
2458

This criterion is included in 239 of the 370 double tax conventions between Member States.
It is noted that Bulgaria reserved in paragraph 5 of the Commentary of non-OECD Members to article 4 of the OECD Model
Convention the right to use the place of incorporation as the test for determining an enterprise’s place of residence in case of a dual
residency. This reservation is not further taken into account in this study. Further, in paragraphs 25, 26.3 and 26.4 of the Commentary
respectively paragraph 10 of the Commentary of non-members to article 4 of the OECD Model Convention Italy, France, Hungary and
Bulgaria list their unilateral criteria for determining an enterprise’s place of effective management. There is no need to separately
address these criteria in the EU Arbitration Convention or in the Code of Conduct, as these only become apparent there is a real
discussion on an enterprise’s place of effective management in connection with the adjustment of this enterprise’s – or its associated
enterprise’s – profits.
2459
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20.2.5.4 Definition of the term ‘associated enterprises’
Article 4(1) defines when enterprises are considered associated for purposes of the convention. In
section 17.2 it was concluded that article 4(1) gives a proper definition of when enterprises can be
considered associated. Because of that broad definition, it is unnecessary to make any
recommendations on this point. 2460 However, in comparison, article 1(2)(b) of the proposed
Arbitration Directive and article 3(5) of the 1978 Netherlands’ proposal for a multilateral
arbitration convention explicitly included a definition of the term ‘associated enterprises’. In this
perspective it is more logical to include a definition of this term in the section of the convention
dealing with definitions of terms: article 3(1). Thus, article 4(1) should only cover the tax
principles underlying the convention. It is submitted that this is also logical, as article 4 is
included in section II of chapter II of the Convention, specifically concerning the principles
applying to the adjustment of profits of associated enterprises and the attribution of profits to
permanent establishments. In other words, this section should not include a definition of a term.
To give effect to these recommendations, article 3(1) of the convention should be supplemented
with the following definition of the term ‘associated enterprises’:
‘For purposes of this Convention enterprises are considered associated when:
- An enterprise of a Contracting State participates directly or indirectly in the management,
control or capital of an enterprise of another Contracting State; or
- The same persons participate directly or indirectly in the management, control or capital of
an enterprise of one Contracting State and an enterprise of another Contracting State’.

Article 4(1) of the convention should be amended accordingly. The amended article should read
as follows (additions in bold and deletions in strikethrough):
‘Where: (a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of another Contracting State, or (b) the same
persons participate directly or indirectly in the management, control or capital of an enterprise of
one Contracting State and an enterprise of another Contracting State, enterprises are associated
pursuant to paragraph (*) of Article 3 of this Convention and if in either case conditions are
made or imposed between the two enterprises in their commercial or financial relations which
differ from those which would be made between independent enterprises, then any profits which
would, but for those conditions, have accrued to one of the enterprises, but, by reason of those
conditions, have not so accrued, may be included in the profits of that enterprise and taxed
accordingly’.
(*) Reference to the other provision of the EU Arbitration Convention is to be inserted when
renumbering the convention’s provisions. See Annex XII-A.

20.2.5.5 Definition of the term ‘permanent establishment’
As discussed in section 17.2, the convention does not define the term ‘permanent establishment’.
For the interpretation of this term, the rule laid down in article 3(2) comes into play. This,
however, does not provide for a satisfactory solution. Although double tax conventions between
Member States include a definition of the term ‘permanent establishment’, these definitions vary
widely and by no means constitute a general and uniform definition of this term that can serve as a
standard to determine when an activity can be considered a permanent establishment for purpose
of the EU Arbitration Convention. More importantly, the discussion on whether certain activities
constitute a permanent establishment has to be resolved first under the applicable double taxation
convention before a case can be resolved under the EU Arbitration Convention on the attribution
of profits to such establishment. It is submitted that this is a highly inefficient system, as it is more
logical and efficient to combine the question of whether there is a permanent establishment and
2460

In a historical context, the predecessor of article 9(1) OECD Model Convention – article 5 of the 1933 Model Tax Convention of
the League of Nations stipulated that association involved a dominant participation in the management or capital of an enterprise by
another enterprise, or both enterprises being owned or controlled by the same interest. See Wittendorf 2009, p. 108 for a further
discussion. Now that article 9(1) of the OECD Model Convention – and also article 4(1) of the EU Arbitration Convention did not copy
the terms ‘dominant participation’ and ‘owned or controlled’, it is submitted that the degree of association is not detailed and thus is to
be broadly interpreted.
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the dispute on which profits should be attributed to this establishment into a single dispute that is
dealt with under the EU Arbitration Convention.2461 Including disputes on whether a permanent
establishment exists in the convention’s scope of application is in line with the recommendation
previously in section 20.2.4.3 to include in this scope of application disputes on whether a
taxpayer can be considered an enterprise for purposes of the convention. To reflect this
recommendation, the convention first should include a definition of the term ‘permanent
establishment’. To this end it is recommended to use the definition of article 5(1) of the OECD
Model Convention as the standard so as to provide for a common interpretation and application of
the EU Arbitration Convention. The reason hereof is that the OECD Model Convention sets a
uniform standard that has wide appreciation in international tax law, at least among the majority
of Member States that are also OECD Member States. To give effect to this recommendation,
article 3(1) of the EU Arbitration should be supplemented with the following provision:
‘The term ‘permanent establishment’ means a fixed place of business through which the business
of an enterprise is wholly or partly carried on’.

Including a definition of the term ‘permanent establishment’, however, is insufficient to avoid
disputes on whether certain activities constitute a permanent establishment for the purposes of the
convention. It is therefore recommended that article 5 of the OECD Model Convention and its
annexed Commentary should be followed for determining whether an activity constitutes a
permanent establishment for purposes of the EU Arbitration Convention. Just as for the
interpretation of the term ‘resident,’ the Code of Conduct should include a provision that
establishes that article 5 of the OECD Model Convention and its annexed Commentary is to be
followed in interpreting the term ‘permanent establishment’ for purposes of the EU Arbitration
Convention.2462 The to be inserted provision should read as follows:
‘The term ‘permanent establishment’, as defined in Article (*) of the Arbitration Convention, will
be interpreted as advocated by the OECD in Article 5 of its Model Tax Convention and its annexed
Commentary, without regard to the immediate tax consequences for any particular Contracting
State’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

In addition, to clarify that disputes on the existence of a permanent establishment are included in
the convention’s scope of application, it is recommended to supplemented article 1(2) of the
convention with the following sentence (additions in bold):
‘For the purposes of this Convention, the a permanent establishment of an enterprise of an
Contracting State situated in another Contracting State shall be deemed to be an enterprise of the
State in which it is situated. This Convention applies to disputes on the existence of a permanent
establishment situated in a Contracting State along the dispute about what profits can be
attributed to such establishment, if in existence’.

2461
Within the EU JTPF the representative of Sweden opposed this combination, as it might lead to double non-taxation for those
Member States that apply the exemption method for profits attributable to a permanent establishment. It is submitted that this argument
has no merit, as it is immaterial whether the question on the existence of a permanent establishment is resolved under the EU
Arbitration Convention or the applicable double tax convention. See doc. JTPF/002/2015/EN, par. 47. In literature voices were raised
to expand the convention’s scope of application to the determination of the existence of a permanent establishment. See Van Vlem et al
2014, p. 233.
2462
This implies that the observations and reservations by the Member States to article 5 of the OECD Model Convention and its
annexed Commentary are taken into account when applying and interpreting the provisions of the EU Arbitration Convention
analogous to the Commentary on article 5 of the OECD Model Convention. See for these observations and reservations paragraphs 4344, 45.1-45.11, 47, 50, 52, 56-57, 60-64 and 68 of the Commentary and paragraphs 1, 10, 14.1-14.2, 18 and 21-22 of the Commentary
of non-OECD Member States to article 5 of the OECD Model Convention. Further, the Commentary to article 5 of the OECD Model
Convention is amended following the adoption of the outcome of the BEPS report. These amendments will be implemented in the 2017
update of the OECD Model Convention. See OECD, Preventing the artificial avoidance of permanent establishment status: Action 7 –
2015 final report, Paris, October 5, 2015.
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20.2.6 Taxes covered
As concluded in section 17.2, article 2(1) of the convention sufficiently clarifies to which taxes
the convention applies: taxes on business income. For that reason, it is unnecessary to make a
recommendation on that point. The same conclusion applies to article 2(3) of the convention.
However, for article 2(2) Convention, action is necessary. This provision sets out each Member
State’s definition of the taxes to which the convention applies. This list concerns, though, an
incorrect, inconsistent and variety of taxes. This particularly the definitions for Belgium (taxes on
non-residents), Cyprus (special contribution for the defense of the republic), Greece (contribution
for water and sewerage companies), and Hungary and Sweden (dividend withholding tax). These
definitions include taxes that do not constitute income tax on business profits and therefore should
not be included in the convention’s scope of application. For this reason it is recommended that
these taxes be deleted from the list for those Member States. An overview of the amended list of
taxes to which the convention applies is provided in Annex IX-A. An additional recommendation
concerns the status of local, regional and church taxes. As discussed in detail in section 9.3.4.4
these taxes should be included in the convention’s scope of application. Currently, only the
definitions for Belgium, Denmark, Finland, Italy, Portugal and Sweden refer to local, regional or
church taxes. In order to avoid that the current situation – in which some Member States include
these taxes in their definitions and others do not – is maintained, it is recommended that article
2(1) of the convention should expressly provide that these taxes are included in the convention’s
scope of application.2463 Input for the necessary wording can be found in article 2(1) of the OECD
Model Convention.2464 On the basis of that provision it is recommended to supplement article 2(1)
of the EU Arbitration Convention with the following wording (additions in bold):
‘This Convention shall apply to taxes on income levied on behalf of a Contracting State or of its
political subdivisions or local authorities, irrespective of the manner in which they are levied.
For purposes of this Convention church taxes are considered taxes on income’.

If this wording is incorporated in article 2(1) of the convention, there is no longer a need to keep a
reference to local, regional and/or church taxes in the definitions of Belgium, Denmark, Finland,
Italy, Portugal and Sweden. It is therefore subsequently recommended to delete these taxes in the
definitions for those Member States. An overview of the amended list of which taxes the
convention applies is set out in Annex IX-A.
20.2.7 Personal application
20.2.7.1 Application to dealings between associated enterprises
Section 17.2 concluded that article 1(1) in conjunction with article 4(1) of the convention
sufficiently clarifies which dealings between associated enterprises are included in the
convention’s scope of application. It is therefore not necessary to provide recommendations on
this matter.
20.2.7.2 Application to dealings with permanent establishments
The application of the convention to dealings with permanent establishments was extensively
discussed in section 9.6. The relevant provisions are set out in article 1(2) of the convention and in
the Member States’ Joint Declaration on article 4(1), which is included in the Annex to the
convention. Section 17.2 concluded that article 1(2) is sufficiently descriptive as to whether
dealings between an enterprise of a Member State with its permanent establishment situated in
another Member State are within the convention’s scope of application. There is thus no need to
provide recommendations on that subject. The contrary is true for the case where a permanent
establishment situated in a Member State of an enterprise resident in a non-Member State is
2463

See also Schelpe 1995, p. 76, who called on Member States to clarify whether or not local taxes should be covered by article 2
Convention. See further Hinnekens 1996, p. 311.
2464
Article 2(1) of the OECD Model Convention reads: ‘this Convention shall apply to taxes on income and on capital imposed on
behalf of a each Contracting State or of its political subdivisions or local authorities, irrespective of the manner in which they are
levied’. The reference to capital taxes included in article 2(1) of the OECD Model Convention is not copied, as the EU Arbitration
Convention does not apply to capital taxes.
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involved. Excluding these cases from the convention’s scope of application leads to a different
treatment of permanent establishments of non-EU residents situated in a Member State and EU
enterprises owned by non-EU residents. Such exclusion conflicts with the principle of legal
equality, also because economically both situations are – apart from the legal form chosen –
similar, and in all situations there is an economic nexus with the EU territory. To end this
discriminatory treatment, it is recommended to bring these cases within the convention’s scope of
application. To this end, the following should be added to article 1(2) of the convention:
‘Insofar as the dispute concerns transactions between a permanent establishment of an enterprise
of a third state situated in a Contracting State with an associated enterprise of a Contracting State,
or insofar as it concerns transactions between permanent establishments of the same enterprise of
a third state situated in different Contracting States, these permanent establishments shall also be
deemed to be an enterprise of a Contracting State in which they are situated’.

Furthermore, a recommendation is also made with respect to the Member States’ Joint Declaration
on article 4(1) of the convention. This declaration erroneously refers to a ‘third state’. As this is
should be interpreted as a third Member State, it is recommended that the Joint Declaration be
amended accordingly. Further, it may be questioned whether it is necessary to include this
provision in a joint declaration rather than in the text of the convention itself. By way of
comparison, this declaration was originally included in article 1(2) of the proposed Arbitration
Directive. It is thus recommended to incorporate the Joint Declaration into article 1 of the
convention (the relevant text is presented at the end of this section). In addition, article 1(2) of the
convention and the Member States’ Joint Declaration on Article 4(1) do not make explicitly clear
whether the following situations are included in the convention’s scope of application, although it
can implicitly be deduced from those provisions:
•
•

Dealings between two permanent establishments of the same enterprise of a Member State,
each situated in different Member States; and
Dealings between two permanent establishments of different enterprises of different Member
States, situated in different Member States (all within the same group of companies).

To avoid any discussion on whether these cases are included in the convention’s scope of
application, it is recommended to include in article 1 of the convention a provision explicitly
clarifying that these situations are within the convention’s scope of application. Input for this
recommendation can be found in article 8(1) of the proposed Arbitration Directive, which
stipulated that:
‘The foregoing provisions shall also apply mutatis mutandis to the allocation of the total profits of
an enterprise between the headquarters of the enterprise situated in one Member state, and one or
more of its permanent establishments situated in one or more other Member States, and also to the
relations between different permanent establishments of an enterprise which are situated in
different Member States’.

It is recommended to incorporate this provision into the convention and to combine it with the
Joint Declaration on Article 4(1) into a single provision in the convention. This provision should –
including some textual amendments – read as follows (additions in bold and deletions in
strikethrough):
‘The provisions of Article 4(1) This Convention shall cover covers both cases: (i) where a
transaction is carried out directly between two legally distinct enterprises, (ii) as well as cases
where a transaction is carried out between one of the enterprises an enterprise and the a
permanent establishment of the other an associated enterprise situated in a third country
Contracting State, (iii) where a transaction is carried out between two permanent establishments
of the same enterprise of a Contracting State situated in different Contracting States, and (iv)
where a transaction is carried out between two permanent establishments of different associated
enterprises of different Contracting States situated in different Contracting States’.
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20.2.8 Territorial scope
In section 17.2 it was concluded that article 16 of the convention does not precisely define to
which territory the convention exactly applies. It is recommended to amend article 16, so as to
define which territory of Member States is included and excluded from the convention’s scope of
application: the European territory of the Member States. This not only provides for clarity, it also
brings article 16 back in line with its original intent as included in the 1978 Netherlands’ proposal
for a multilateral arbitration convention.2465 Input on this point can be derived from the other
conventions concluded on the basis of article 220 EEC, which generally define the territorial
scope in more detail and also more accurately. These are the Convention on the mutual
recognition of companies and bodies corporate of February 29, 1968 and the Convention on
jurisdiction and the enforcement of judgments in civil and commercial matters of September 27,
1968.2466 To this end, article 16(1) of the EU Arbitration Convention should be amended as
follows (additions in bold and deletions in strikethrough):
‘The territorial scope of this This Convention shall be that defined in Article 227(1) of the Treaty
establishing the European Economic Community apply to the European territories of the
Contracting States. These territories include the Åland Islands (Finland), Helgoland and
Büsingen am Hochrhein (Germany), Mount Athos (Greece), Campione d’Italia (Italy), the
Azores archipelagos and Madeira (Portugal), and the Canary Islands, Ceuta & Melilla and
Plazas de Soberanía (Spain)’.

Some Member States also include non-European territories and/or independent/(semi)
autonomous regions. Section 9.7.4.2 set out an in-depth analysis on the applicability of the
convention to these territories/regions. The conclusion drawn was that apart from the French
overseas departments Saint Martin, French Guiana, Guadeloupe, Martinique, Mayotte and
Réunion the convention’s scope of application does not embrace these non-European
territories/regions. The conclusion drawn in section 17.2 is that this present provision does not
adhere to the principles of clarity and simplicity and legal certainty, as it refers to out-of-date
articles in the EC Treaty and does not include all Member States that have non-European
territories and/or independent/(semi) autonomous regions. To this end it is recommended to
amend article 16(2) of the convention as follows (additions in bold and deletions in
strikethrough):
‘This Convention shall not apply to the French territories referred to in Annex IV to the Treaty
establishing the European Economic Community the Faroe Islands and Greenland (Denmark),
Mayotte, French Polynesia, Saint Pierre & Miquelon, Wallis & Futuna Islands, New Caledonia
& dependencies, French Southern and Antarctic, Clipperton Islands Mayotte, French
Polynesia, Saint Pierre & Miquelon, Wallis & Futuna Islands, New Caledonia & dependencies,
French Southern, Antarctic and Saint Barthélemy and Saint Martin, French Guiana,
Guadeloupe, Martinique and Réunion (France), Aruba, Bonaire, Curacao, Saba, Sint Eustatius
and Sint Maarten (the Netherlands), and Guernsey, Jersey, Isle of Man, Akrotiri & Dhekelia,
Anguilla, Bermuda, British Virgin Islands, British Antarctic Territory, British Indian Ocean
Territory, Cayman Islands, Falkland Islands, Gibraltar, Montserrat, Pitcairn, Saint Helena &
dependencies, South Georgia & South Sandwich Islands and Turks & Caicos Islands (the
United Kingdom)’.

It is specifically recommended to exclude also the French overseas departments from the
convention’s scope of application. Although from a legal perspective they are included in this
scope of application, it is chosen to exclude them so as to avoid a misbalance between Member
2465
See article 14 of the 1978 Netherlands’ proposal for a multilateral arbitration convention, which stipulated: ‘the present Convention
is applicable to the European territory of the Contracting States as well as to the overseas departments of France’. See Council Note
R/856/78 (FIN 213) of April 13, 1978.
2466
Article 12 of the Convention on the mutual recognition of companies and bodies corporate of February 29, 1968, and article 60 of
the Convention on jurisdiction and the enforcement of judgments in civil and commercial matters of September 27, 1968 stipulate that:
‘this Convention shall apply to the European territories of the Contracting States, to the French overseas departments and to the
French overseas territories (…)’.
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States with non-European territory/regions. In other words, no exception should be made for a
single Member State as regards those non-European territory/regions.
A last recommendation relates to the German unilateral declaration on article 16 of the convention
as regards the Land of Berlin. As concluded in section 9.7.4.2 this declaration relates to the pre1991 situation in which Germany was not reunited. Since the reunification of Germany in October
1990, this declaration has become superfluous, so it is recommended that it be deleted.
20.3 Improving the convention’s material scope of application
20.3.1 General considerations
This section discusses the recommendations to be incorporated in the convention and/or the Code
of Conduct so as to improve the convention’s material scope of application. These
recommendations involve both new provisions and (in most cases) amendments to the current
provisions of the convention and/or the Code of Conduct. First, the recommendations on the terms
for application are discussed in section (20.3.2), followed by recommendations relating to the
convention’s application to primary, corresponding and secondary adjustments (20.3.3). Then the
convention’s application to situations of losses is discussed (20.3.4), and whether and how to
improve the interpretation of the convention’s tax principles is examined in section 20.3.5. This
section ends with recommendations on the application of the convention to thin capitalization
cases 20.3.6.
20.3.2 Cases covered
Section 10.2 extensively discussed the four conditions under which cases become eligible under
the Convention. These are set out in article 1(1) of the convention and deal with: (i) the
(likelihood of) a profit adjustment at the level of an enterprise of a Contracting State, (ii) the
(likelihood of) inclusion of the same profits in the taxable base of an associated enterprise, (iii)
non-compliance with the arm’s length principle by both associated enterprises as the basis for the
(likely) profit adjustment and (iv) the occurrence of double taxation as the (likely) result of the
imposition of a profit adjustment. The conclusion drawn in section 17.3 in relation to article 1(1)
was that it does not fully adhere to the principles of clarity and simplicity, legal equality and legal
certainty, as the fourth condition is not explicitly mentioned in the convention’s text. In order to
ensure full clarity, it is recommended to amend article 1(1) by clearly stating that double taxation
is a prerequisite for a case to become eligible under the convention. By doing so, the provision
also better aligns with the wording in article 6(1) of the convention – stipulating when taxpayers
can submit a request for the convention’s application – as this provision actually refers to double
taxation. The amended article 1(1) should read as follows (additions in bold):
‘This Convention shall apply where, for the purposes of taxation, profits which are included in the
profits of an enterprise of a Contracting State are also included or are also likely to be included in
the profits of an enterprise of another Contracting State on the grounds that the principles set out
in Article 4 and applied either directly or in corresponding provisions of the law of the State
concerned have not been observed and double taxation results or is likely to result from this
inclusion’.

Further, article 6(1) does not require an actual payment of tax as a prerequisite for its application.
As concluded in section 17.3, this has been sufficiently reflected in paragraph 1(a) of the Code of
Conduct. While in essence there is no need to provide a recommendation in relation to that
provision, it is recommended to redraft it slightly so as to clarify that a case is eligible under the
convention if any of the associated enterprises involved have carry-forward losses available.2467
This would align with the recommendation made in section 20.3.4 below on the convention’s
2467
Paragraph 1(a) of the Code of Conduct refers to a profit adjustment. This covers not only a primary adjustment. Also the denial of a
corresponding adjustment constitutes, pursuant to article 1(1) of the convention, a ground to request the application of the convention.
In that situation it is the associated enterprise that submits the request. Also in that situation there may not be an actual payment of tax,
due to for example to losses carried-forward at the level of that associated enterprise. This, however, has not been properly reflected in
the Code of Conduct.
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application to situations of losses. The to be reflected amendment should read as follows
(additions in bold and deletions in strikethrough):
‘An action which results or is likely to result in double taxation not in accordance with the
principles within the meaning of Article 1 4 of the Arbitration Convention does not require that the
transfer pricing adjustment within the meaning of Article 4 of the Convention this action leads, or
is likely to lead, to an actual payment of tax. Therefore, cases where the situations in which entity
subject to the adjustment within the meaning of Article 4 any of the enterprises involved in the
case, for which a request for the application of the Arbitration Convention is submitted, has
losses carried forward available, against which an upward adjustment could be offset or cases
where because of group relief no actual tax payment is due and similar situations, cannot
constitute grounds for denying those enterprises access to the procedures are within the scope of
the Arbitration Convention’.

20.3.3 Application to primary, corresponding and secondary adjustments
20.3.3.1 Primary adjustments
In section 17.3 it was concluded that articles 1(1) and 4 sufficiently clarify that the convention
applies to primary adjustments.2468 The right of Member States to impose primary adjustments
follows from articles 4(1) and 4(2) of the convention. Article 5 of the convention contains
procedural rules for the Member States when imposing these primary adjustments. For this
provision the conclusion was drawn that it does not adhere to the principles of clarity and
simplicity, legal equality and legal certainty. More specifically, as article 5 has no practical value
and as it is nothing more than a redundant provision, it is recommended to delete this article from
the convention.
20.3.3.2 Corresponding adjustments
The discussion on the correct arm’s length price under the convention is actually a discussion on
whether the other Member State involved has to make a corresponding adjustment following the
imposition of a primary adjustment by the first Member State. As this process is sufficiently
reflected in the structure and provisions of the Convention, there is no need to make a
recommendation on this point.
20.3.3.3 Secondary adjustments
As concluded in section 10.3.4.4, the convention does not apply to secondary adjustments.
Currently, eight Member States impose these secondary adjustments subsequent to a transfer
pricing profit adjustment. As, however, the convention does not apply to these secondary
adjustments, taxpayers have to file two separate requests in order to eliminate double taxation
arising from the primary and secondary adjustments: (i) a request for the application of the
convention in relation to the primary adjustment, and (ii) a request for a mutual agreement
procedure under the applicable double tax convention in relation to the secondary adjustment.
This is not an efficient system or a satisfactory solution. As there is a close connection between
the two adjustments – the imposition of secondary adjustments is directly dependent on the
imposition of a primary adjustment and, as such, also closely connected with the convention –
there should be an interplay between both procedures. The application of the convention may de
facto lead to the following three outcomes:
(i) The profit adjustment is reversed;
(ii) The profit adjustment remains in existence and a corresponding adjustment is granted; or
(iii) The profit adjustment is partially reversed and a corresponding adjustment is granted for the
same amount.

2468
Within the EU JTPF it was suggested to ensure that all transfer pricing adjustments are eligible under the convention and that
Member States make a commitment to this. This suggestion was not taken on board, because the coverage of all transfer pricing
adjustments already directly follows from article 1(1) of the convention, and the Member States’ commitment is already apparent,
given their conclusion of the convention in the first place.
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It is submitted that if the profit adjustment is reversed it is logical also to reverse the secondary
adjustment.2469 In situation (ii) and (iii) the secondary adjustment remains (partially) in existence.
In order to eliminate double taxation arising from primary and secondary adjustments to the fullest
extent, it is recommended that the outcome of the application of the convention be taken into
account in the mutual agreement procedure initiated to deal with the secondary adjustment
imposed. As concluded in section 17.3, the EU JTPF’s recommendations on this point fail to make
a clear link between the outcome under the EU Arbitration Convention and the mutual agreement
procedure under the applicable double tax convention. The question is how to align both
procedures in an effective and efficient way. An option is to include secondary adjustments in the
scope of application of the EU Arbitration Convention, which would avoid multiple procedures in
favor of a single procedure. Yet this is not a feasible option, however attractive it might be at first
sight. The Convention is about arriving at the correct arm’s length price, and is not designed to
take into account any subsequent transactions connected therewith. Including a provision on
secondary adjustments in the convention would not be in line with its aim and purpose. More
importantly, as currently only eight Member States impose these secondary adjustments, there is
likely to be little appetite among all the Member States to extend the convention’s scope of
application to secondary adjustments. Given this political spectrum, the sole feasible and workable
option is to include a provision in the Code of Conduct aiming to align the outcome of the
application of the convention with the mutual agreement procedure under the applicable double
tax convention in respect of the secondary adjustment. To this end it is recommended to add the
following provision to the Code of Conduct:
‘A mutual agreement reached or a decision by the arbitration commission shall constitute the basis
for the mutual agreement procedure conducted under the applicable double tax convention
between the Contracting States that are parties to the procedure under the Arbitration Convention,
insofar as this procedure is conducted in respect of any secondary adjustments imposed following
the imposition of a profit adjustment that was subject of the application of the procedures of the
Arbitration Convention’.

20.3.4 Application to situation of losses
In section 17.3 it was concluded that in essence article 1(3) of the convention sufficiently clarifies
that the convention also applies to situations of losses. Nevertheless, due to the inclusion of the
term ‘any’, it is ambiguous as to whether it only concerns the situation in which one of the
associated enterprises suffered losses, or also if both associated enterprises suffered losses. The
analysis in section 10.4.4 showed that the history of the convention, and the working languages
used during the period in which it was drafted and negotiated, show that the term ‘any’ is to be
interpreted as one or both. Conclusively, article 1(3) of the convention also applies where both
associated enterprises suffered losses. In order to avoid any discussions on this subject, and also to
cover triangular cases, it is recommended to replace the term ‘any’ by ‘one or more’ in article
1(3). This amendment reads as follows (additions in bold and deletions in strikethrough):
‘Paragraph 1 shall also apply where any one or more of the enterprises concerned have made
losses rather than profits’.

20.3.5 Tax principles underlying the convention’s material scope of application
20.3.5.1 Arm’s length principle
Article 4(1) of the convention incorporates the arm’s length principle in respect of dealings
between associated enterprises. Although this provision sufficiently defines this principle, it was
concluded in section 17.3 that it fails to give guidance as to how parties should arrive at the
correct arm’s length price in each individual case. This guidance is provided for in paragraph 6(a)
of the Code of Conduct, which stipulates that the arm’s length principle advocated by the OECD
is to be followed in relation to the convention. It is submitted that this reference to the OECD is
2469
It is general practice that secondary adjustments are reversed if the primary adjustment is also reversed or if the equivalent of the
non-arm’s length amount is repatriated. See doc. JTPF/017/FINAL/2012/EN, par. 4; and paragraph 4.6 OECD’s MEMAP. See also
Teixeira 2009, p. 469-470.
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the most logical and also practically the most feasible option, as the OECD is currently the only
institution that provides for a uniform standard that is accepted on a worldwide basis.
Consequently, paragraph 6(a) of the Code of Conduct provides sufficient guidance for the case
under review. Nevertheless, the conclusion drawn in section 17.3 was that paragraph 6(1) does not
adhere to the principle of clarity and simplicity, as it is not specified what documents,
commentaries or guidance of the OECD are referred to. Also it has not been specified whether the
advisory commission too should adhere to the views of the OECD. It is therefore recommended to
reflect properly in paragraph 6(a) that it refers to article 9(1) of the OECD Model Convention, its
annexed Commentary and the OECD Transfer Pricing Guidelines, as these provides guidance on
how to arrive at an arm’s length price in an individual case. Further, paragraph 6(a) should specify
that both the competent authorities and the advisory commission are obliged to apply the arm’s
length principle as advocated by the OECD. The to be amended provision should read as follows
(additions in bold and deletions strikethrough):
‘The Competent authorities and the advisory commission will apply the arm’s length principle
defined in Article 4(1) of the Arbitration Convention, will be applied as advocated by the OECD
in Article 9(1) of its Model Tax Convention and its annexed Commentary, as well as in the
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations,
without regard to the immediate tax consequences for any particular Member Contracting State’.

20.3.5.2 Principle of attributing profits to permanent establishments
Article 4(2) of the convention incorporates the principle for attributing profits to permanent
establishments. As concluded in section 10.5.4, article 4(2) does not provide common guidance as
to how in practice attribute profits to permanent establishments. As a solution, paragraph 6(b) of
the Code of Conduct stipulates that article 7 of the OECD Model Convention and its annexed
Commentary is to be followed in interpreting article 4(2) of the EU Arbitration Convention.
Which version of article 7 OECD Model Convention and its annexed Commentary is to be used,
depends on the version included in the double tax convention between the Member States. Where
no double tax convention is in existence between Member States, paragraph 6(b) stipulates that
the competent authorities should first negotiate an agreement on which version of article 7 of the
OECD Model Convention and its annexed Commentary is to be applied. In the absence of an
agreement, it is stipulated that the 2008 version should be used. In section 17.3 it was concluded
that paragraph 6(b) does not constitute a well-balanced solution, as: (i) it by no means provides for
a uniform application of the EU Arbitration Convention, since double tax conventions between
Member States vary widely as regards this subject; (ii) the solution where no double tax
convention is in force is highly inefficient and (iii) no solution is provided for triangular cases. It
is submitted that the 2011 report of the Belgian representative within the EU JTPF perfectly
pointed out that elimination of double taxation arising from disputes on the profit attribution to
permanent establishments can only be fully achieved under the EU Arbitration Convention if both
the Member States and the advisory commission can rely on a common interpretation of the rules
for attributing profits to such permanent establishment. It is recommended to adhere – as for the
interpretation of the arm’s length principle – to the views of the OECD, as only it establishes a
uniform approach in attributing profits to permanent establishments. To be more precise, it is
recommended that for the interpretation and application of article 4(2) of the EU Arbitration
Convention, reference should be made to article 7 of the OECD Model Convention and its
annexed Commentary as it read after the 2010 update. The reasons for this recommendation are as
follows:
•

•

By adhering to the most recent version of article 7 of the OECD Model Convention and its
annex Commentary, the EU Arbitration Convention will apply the most recent standards and
also establish a uniform rule for attributing profits to permanent establishments;
Pursuant to article 1(2) of the convention, dealings between a head office and its permanent
establishment are deemed equal to dealings between associated enterprises. The Authorized
OECD Approach – included in the Commentary to article 7 of the OECD Model Convention
– specifically aims to: (i) achieve a greater level of consistency between the taxation of
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•

permanent establishments and associated enterprises, and (ii) better reflect that the profits to
be attributed to a permanent establishment are those that would have accrued in an arm’s
length situation. Following the 2010 update of article 7 of the OECD Model Convention and
its annexed Commentary the OECD Transfer Pricing Guidelines directly apply to these latter
dealings. If the EU Arbitration Convention follows the Authorized OECD Approach, a more
consistent taxation permanent establishments and associated enterprises is generally achieved
under this convention; and
The Member States’ Joint Declaration on article 4(1) of the convention stipulates that the
convention’s scope of application includes (fictitious) dealings between the permanent
establishment and its head office, as well as (fictitious) dealings between the permanent
establishment and other associated enterprises that are part of the same group of companies of
which the head office is part. Article 4(2) of the convention, however, appears not to take
account of these latter dealings. Consequently, there is currently no standard according to
which profits are to be attributed in respect of those dealings.2470 Although the Commentary to
article 7(2) of the OECD Model Convention stipulates that this provision covers these
dealings, this cannot directly be translated to the Convention mutatis mutandis. By
incorporating the most recent version of article 7 of the OECD Model Convention and its
annexed Commentary, there will be specific rules available on how profits are to be attributed
to dealings between permanent establishments and other enterprises associated to the
enterprise of which the permanent establishment is part.

In view of these remarks, it is submitted that adhering to the most recent version of article 7 of the
OECD Model Convention and its annexed Commentary is the most appropriate solution to
provide for a uniform standard under the EU Arbitration Convention. However, implementing
such a recommendation is not possible without amending article 4(2) of the convention
accordingly. This is because the current version of article 4(2) is a copy of article 7(2) of the
OECD Model Convention as it read prior to 2010. It is therefore recommended to amend article
4(2) of the convention so as to reflect the most recent version of article 7(2) of the OECD Model
Convention. By doing so, there is a sound legal basis to use the most recent version of article 7
OECD Model Convention, which avoids the criticism of inter alia Spain that using this version
conflicts with Member States’ tax treaty policy.2471 The amended article 4(2) Convention should
read as follows (additions in bold and deletions in strikethrough):2472
‘Where an enterprise of a Contracting State carries on business in another Contracting State
through a permanent establishment situated therein, there shall be attributed to that permanent
establishment The profits that are attributable to the permanent establishment are the profits
which it might be expected to make, in particular in its dealings with other parts of the enterprise,
if it were a distinct and separate enterprise engaged in the same or similar activities under the
same or similar conditions and dealing wholly independently with the enterprise of which it is a
permanent establishment taking into account the functions performed, assets used and risks
assumed by the enterprise through the permanent establishment and through the other parts of
the enterprise’.

Subsequent to this recommendation, it is also recommended that paragraph 6(b) Code of Conduct
clarifies that article 4(2) of the convention is to be interpreted and applied on the basis of the most
recent version of article 7 OECD Model Convention and its annexed Commentary.2473 To give
2470

See also Van der Lande 1997, par. 4.1.3.
Greece, the Slovak Republic, Portugal, Bulgaria, Latvia and Romania reserve, however, the right to include the pre-2010 version of
article 7 of the OECD Model Convention, whereby the Portuguese reservation is temporary, such until it has amended it domestic
legislation in order to adapt the Authorized OECD Approach. See paragraphs 96-97 of the Commentary and paragraph 1 of the
Commentary of non-OECD Member States to article 7 of the OECD Model Convention. These Member States might therefore be
reluctant to agree on a recommendation on this point. This is not further taken into account in this study.
2472
The full article 7(2) of the OECD Model Convention (2014 version) has not been copied. This was only to have consistent wording
in the EU Arbitration Convention, it is not intended to materially deviate from article 7(2) of the OECD Model Convention (2014
version).
2473
Under this option Member States can retain their observations and reservations to the Commentary on article 7 of the OECD Model
Convention. For the 2008 version of the Commentary to article 7 this concerns Belgium, the Czech Republic, Ireland, Italy,
Luxembourg, Portugal, the Slovak Republic, Slovenia and Sweden (as OECD Member States) and Bulgaria, Latvia, Lithuania and
2471
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effect to this recommendation, paragraph 6(b) Code of Conduct should be amended as follows
(additions in bold and deletions in strikethrough):
‘Article 4(2) of the Arbitration Convention should be interpreted in the spirit of the most recent
version of Article 7 of the OECD Model Tax Convention on Income and on Capital and the
relevant Commentary. This will not apply in cases where the bilateral Double Taxation
Convention between the Member States involved has a different wording. In cases where
Member States have concluded bilateral Double Taxation Conventions, Article 4(2) should have
the same meaning as the relevant Article on attributing profits to permanent establishments in the
applicable Double Taxation Conventions, taking into account the OECD commentary on the
provisions included in the Double Taxation Convention. In cases where there is no bilateral
Double Taxation Convention between the Member States involved, the competent authorities
should seek to reach an agreement on a common approach in the first phase of the procedure
under the Arbitration Convention. If the Member States fail to reach an agreement, the
interpretation of Article 7 in the Commentary of the July 2008 version of the OECD Model
Tax Convention should apply. Competent authorities and arbitration commissions will attribute
profits to permanent establishments defined in Article 4(2) of the Arbitration Convention, as
advocated by the OECD in the Commentary to Article 7 of its Model Tax Convention, without
regard to the immediate tax consequences for any particular Contracting State’.

By adhering to the most recent version of article 7 OECD Model Convention, the question of
which version to be applied in triangular cases and where no double tax convention is in existence
is no longer relevant, as there is a uniform standard available that also applies to these situations.
20.3.6 Application to thin capitalization cases
As was demonstrated in section 10.6.5, the words ‘financial relations’ in article 4(1) of the
convention also cover thin capitalization cases if and insofar as they involve an arm’s length thin
capitalization approach (interest is rendered non-deductible for tax purposes if the pricing of the
loan or the loan amount is not at arm’s length) and the debt/equity thin capitalization approach
(interest is rendered non-deductible if a taxpayer’s equity exceeds a certain proportion of its
equity, whereby the taxpayer has the possibility to prove that the capital structure is at arm’s
length). Paragraph 4 of the Code of Conduct stipulates that profit adjustments arising from
financial relations, which include a loan and its terms, are within the convention’s scope of
application. In section 17.3 it was concluded that paragraph 4 does not properly reflect that both
the above approaches to thin capitalization are within the convention’s scope of application. In
order to properly reflect this, it is recommended to amend paragraph 4 of the Code of Conduct as
follows (additions in bold and deletions in strikethrough):
‘The Arbitration Convention makes clear reference to profits arising from commercial and
financial relations but does not seek to differentiate between these specific profit types. Therefore,
profit adjustments arising from financial relations, including a loan and its terms, and the pricing
of the loan and the loan amount insofar as based on the arm’s length principle are to be
considered within the scope of application of the Arbitration Convention. This also includes the
application of debt/equity thin capitalization legislation that limits the deduction of interest
expenses, regardless of whether the taxpayer is allowed to prove that its capital structure is at
arm’s length, however, only insofar as this limitation of deduction of interest expenses has led or
leads to double taxation’.

Romania (as non-OECD Member States). See paragraphs 78-82, 87-88, 92, 94 and 96-98 of the Commentary and paragraphs 1, 2.1, 7
and 12 of the Commentary of non-OECD Member States to article 7 of the OECD Model Convention.
The most recent version is the 2014 version as updated by the report: The 2014 update to the OECD Model Convention of July 15,
2014. See: http://www.oecd.org/tax/treaties/2014-update-model-tax-concention.pdf. With the adoption of the final reports of actions
items 8-10 (Aligning Transfer Pricing Outcomes with Value Creation) of the BEPS project, further amendments are made to the
Commentary on article 7 of the OECD Model Convention. See for these reports: http://www.oecd.org/ctp/beps-2015-final-reports.html
These amendments are to be incorporated into the Commentary with the envisaged 2017 update to the OECD Model Convention. For
this study these amendments are not further taken into account.
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Further, as is concluded in section 17.3, the current reservations by Bulgaria, Greece, Hungary,
Italy, Latvia, Poland and Portugal to paragraph 4 are not based on sound legal arguments. For that
reason, it is recommended to delete these reservations, insofar as they relate to the abovediscussed recommendation. The recommended amendment of paragraph 4 stipulates that the
convention also applies to debt/equity thin capitalization legislation without a safe-haven clause.
As concluded in section 10.6.4.4, these cases are currently excluded from the convention’s scope
of application, because of the disallowance of interest deduction resulting from the application of
Member State’s anti-abuse legislation. That being said, it is nevertheless submitted that
debt/equity thin capitalization legislation without a safe-haven clause should be within the
convention’s scope of application. Non-coverage of this type of thin capitalization actually leads
to double taxation, as deduction of interest expenses is disallowed, but the interest income is fully
taxed in the hands of the recipient.2474 On the basis of paragraph 6(a) of the Code of Conduct,
there is already an appropriate legal framework for such inclusion, as it explicitly stipulates that
the arm’s length principle is to be applied as advocated by the OECD, without regard to the
immediate tax consequences for the Member States. The OECD has incorporated its views on thin
capitalization in the Commentary to article 9(1) of the OECD Model Convention. This policy
makes clear that the OECD takes the view that article 9(1) also covers debt/equity thin
capitalization approaches without a safe-haven clause. The last part of the recommended
amendment of paragraph 4 of the Code of Conduct explicitly stipulates that the limitation of
interest deduction on the basis of debt/equity thin capitalization legislation without a safe haven
clause should lead to double taxation. This sentence is inserted so as to avoid situations in which
the interest income in the hands of the recipient is not included in its taxable base. These situations
are merely of an abusive or tax planning nature, for which Member States will be reluctant to
apply the convention. By explicitly requiring that double taxation is the result of the limitation of
deduction of interest expenses in these situations, the reluctance of Member States is taken into
account.
20.4 Improving the convention’s procedural functioning
20.4.1 General considerations
This section makes recommendations to improve the procedural functioning of each of the
convention’s five phases: application (20.4.2), unilateral relief procedure (20.4.3), mutual
agreement procedure (20.4.4), arbitration procedure (20.4.5) and implementation (20.4.6). Section
20.4.7 then deals with recommendations that relate to each of these five phases, relating to: (i)
taxpayer’s rights and involvement, (ii) interaction with other dispute settlement mechanisms and
(iii) triangular cases. All the recommendations aim to improve the functioning of the convention
through supplementing, updating and/or amending its provisions and the provisions included in
the Code of Conduct, with a view to bring the convention’s functioning in line with the principles
of clarity and simplicity, transparency, efficiency, effectiveness, legal justice, legal equality and
legal certainty.
20.4.2 Phase I: Application
20.4.2.1 General considerations
This section discusses the recommendations to be reflected in the convention and/or Code of
Conduct for the convention’s first procedural phase: application. The following issues are
addressed: the three-year deadline for submission of a request (20.4.2.2), persons eligible to
submit a request (20.4.2.3), grounds for submission of the request (20.4.2.4), content, format and
language of the request (20.4.2.5), and the addressee of the request (20.4.2.6). The
recommendations on the receipt of the request are not discussed here, but in section 20.4.3 below,
as this subject is closely connected with the actions to be taken during the unilateral relief
procedure.

2474
See also paragraph 69 of the Opinion of Advocate-General Geelhoed of June 29, 2006 in case C-524/04 Test Claimants in the Thin
Cap Group Litigation versus Commissioners of Inland Revenue [2007] ECR I-2017. See further Brosens 2003, p. 191 and Damsma
2010, p. 40.
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20.4.2.2 Three-year deadline for submission of a request
In section 11.2.4.2 it was seen that there must be some facts, that can be objectively established,
upon which the taxpayer can reasonably assess that he is (likely) to be faced with a profit
adjustment and double taxation, and for that reason his case is eligible under the convention.2475
The EU JTPF’s secretariat has correctly stated that it is important to provide a common definition
of the commencement date of the three-year deadline, which relates to an event that is clearly
recognizable for both taxpayers and Member States.2476 Article 6(1) of the convention currently
stipulates that the three-year deadline commences the moment the taxpayer receives a first
notification of action that results (or is likely to result) in double taxation that not in accordance
with the tax principles of article 4 of the convention. Article 6(1), however does not define the
phrase ‘first notification of action’. Paragraph 7.2 of the Code of Conduct fills in this phrase as the
date on which the tax authorities send the re-assessment notice to the taxpayer that includes the
profit adjustment. In section 17.4.2, it was concluded that although paragraph 7.2 provides for a
common definition of the phrase ‘first notification of action’, the wording used in that paragraph
conflicts with the text of article 6(1) of the convention, as that article explicitly allows early
submissions of requests, and the wording used in paragraph 7.2 in effect blocks the right to make
early submissions. Further, in practice, the Member States interpret and apply paragraph 7.2
differently. There is thus no uniform application of the three-year deadline. To solve these issues,
a common starting date for the three-year deadline must be chosen. As identified in section 11.2.5
there are two possible starting-points for this deadline (and thus two possible interpretations of the
phrase first notification of action). These are:
a) The date on which the tax authorities communicate to the taxpayer their intention to make an
adjustment; or
b) The date on which the tax authorities send the re-assessment notice to the taxpayer that
includes the profit adjustment (e.g. the date of the formalization of the intended adjustment).

It is recommended to reflect both starting points in paragraph 7.2 of the Code of Conduct. By
doing so, early submissions of cases are allowed and also the commencement date of the threeyear deadline is then considered from the taxpayer’s perspective. It is submitted that it is
important to adhere to the date on which the taxpayer receives the notification of a profit
adjustment or the date of receipt of the tax assessment including the profit adjustment, as he has to
make the assessment whether the three-year deadline has commenced. To give effect to this
recommendation, paragraph 7.2 of the Code of Conduct should be amended as follows (additions
in bold and deletions in strikethrough):
‘The date of the ‘first tax assessment notice or equivalent which results or is likely to result in
double taxation within the meaning of Article 1 of the Arbitration Convention e.g. due to a transfer
pricing adjustment is considered as the starting point for the three-year period. The three-year
deadline for submitting a request under Article 6(1) of the Arbitration Convention commences
on the earliest of the following dates:
a) The date of receipt of the notice of a coming action; or
b) The date of receipt of the notice of (tax) assessment or equivalent

2475
See also Ault 2013, p. 317. This is also mentioned in paragraph 14 of the Commentary to article 25 of the OECD Model
Convention, which stipulates that: ‘to be able to set the procedure in motion, he must, and it is sufficient if he does, establish that the
‘actions of one or both of the Contracting States’ will result in such taxation, and that this taxation appears as a risk which is not
merely possible but probable. (…) Whilst the taxpayer’s belief that there will be such taxation must be reasonable and must be based
on facts that can be established (…)’. The OECD mentioned that the probable risk of double taxation must not be merely hypothetical,
but rather a practical probability, see OECD, Improving the process for resolving international tax disputes of July 27, 2004, paras. 2324. See also Pistone 2003, p. 311. To this paragraph 2.1.1 and Best practice no. 8 of OECD’s MEMAP adds that that this should not be
interpreted as a 51% probability. See for a discussion further Birnkrant 2006, p. 623. It is submitted that the OECD is correct, as the
weighting of facts should not be expressed in percentages, but should be objectively established. In other words, these facts should
establish a reasonable probability that double taxation is likely to occur. Hence if a profit adjustment is formally announced to the
taxpayer in for example a closing letter following an audit, it is precisely that moment that makes him aware of the possibility of
double taxation and that moment thus subsequently triggers the commencement of the three-year deadline. This therefore is considered
as a first notification of action in article 6(1) of the Convention.
2476
Doc. JTPF/007/2002/REV1/EN, par. 30.
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that results, or is likely to result, in the view of the enterprise envisaging submitting such
request, in taxation not in accordance with the principles of the article 4 of the Arbitration
Convention’.

As Italy’s reservation to paragraph 7.2 of the Code of Conduct, requiring an actual adjustment
before a case becomes eligible under the convention, conflicts with the text of article 6(1) of the
convention it is recommended that this reservation be deleted entirely.
Further, paragraph 7.1(a) of the Code of Conduct stipulates that it is the primary responsibility of
the taxpayer to timely file a request under the convention and that he should take all reasonable
steps to ensure that deadlines included in the convention’s provisions are met. In section 17.4.2 it
was concluded that paragraph 7.1(a) correctly reflects that meeting the three-year deadline is the
taxpayer’s own responsibility, and that informing taxpayers of their rights in this respect provides
sufficient guidance, but only insofar as there is no misunderstanding on the commencement date
of the three-year deadline. If the above recommendation to update paragraph 7.2 of the Code of
Conduct is implemented, there will be an undisputable commencement date of the three-year
deadline. There will then be no need to make any recommendations in respect of paragraph 7.1(a),
apart from some textual amendments.
20.4.2.3 Persons eligible to submit a request
In section 17.4.2 it was concluded that article 6(1) in conjunction with articles 1(1) and 1(2) of the
convention sufficiently define which persons are eligible to submit a request for the convention’s
application. There is therefore no need for a recommendation in this respect. It is submitted that
such recommendation is, though, needed with respect to paragraph 1(b) of the Code of Conduct.
This paragraph stipulates that changes in the legal nature of a taxpayer following a merger or
restructuring may not lead to a non-application of the convention. The conclusion drawn in
section 17.4.2 is that paragraph 1(b) does not fully adhere to the principle of clarity and simplicity
because the paragraph: (i) incorrectly only refers to mergers and restructurings and not to
dissolutions and liquidations, (ii) does not define the words ‘changed otherwise’, (iii) does not
clarify to which Member State a request for the convention’s application has to be submitted after
a change in legal status, and (iv) contains some ambiguous wording. As regards issue (iii), it may
be that due to a change in legal statues (for example following a merger) the taxpayer or its legal
predecessor may no longer be a resident of the same Member State. In order to avoid any disputes
or divergent opinions between the Member States on this issue, it is recommended that this be
properly reflected in paragraph 1(b) of the Code of Conduct. The same applies to the other three
issues mentioned above so as to bring that provision into line with the principle of clarity and
simplicity. To this end, the provision should be rewritten as follows (additions in bold and
deletions in strikethrough):2477
‘Cases submitted for resolution under the Arbitration Convention generally regard earlier fiscal
years. This means implies that the entities or enterprises involved may have merged, restructured,
dissolved or been liquidated or changed otherwise after ending of the fiscal year(s) for which the
application of the Arbitration Convention is requested in which double taxation has arisen. This
in and of itself should not constitute a ground for denying access to the convention’s procedures
disallow the case to be handled, as relief of double taxation under the Arbitration Convention is
generally still important. In such a situation the request for the application of the Arbitration
Convention is to be submitted to the competent authority of the Contracting State in which the
enterprise was resident in the fiscal years for which the request is submitted’.

20.4.2.4 Grounds for submission of the request
As concluded in section 17.4.2, article 6(1) sufficiently clarifies on what grounds a case becomes
eligible under the Convention. Consequently, there is no need for a recommendation as regards
2477
Hungary has made a reservation to paragraph 1(b) of the Code of Conduct in that it cannot, due to domestic constrains, apply the
procedures of the convention in case a taxpayer has been liquidated. As this follows from domestic legislation, and not from the
convention itself, there is no recommendation made relating to this reservation.
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this subject.2478 Although the same conclusion applies to article 13 of the convention, it is
submitted that a specific recommendation is necessary. Article 13 stipulates that the finality of tax
assessments that either include the profit adjustment, or at the level of the associated enterprise the
profits possibly subject to a corresponding adjustment, does not preclude the convention’s
application. However, as concluded in 17.4.2, the place of this provision in the Convention is
illogical. It is more logical to include this provision in article 6 of the convention, as it closely
relates to the submission of requests for the convention’s application. It is therefore recommended
to add the content of article 13 as a new paragraph to article 6. It is also recommended to make
some textual improvements. The amended provision in article 6 should read as follows (additions
in bold and deletions in strikethrough):
‘The fact that the decisions taken by the Contracting States, concerning the taxation of profits
resulting from a transaction between associated enterprises, have become final shall not prevent
recourse to does not constitute a ground for denying access to the convention’s procedures or
handling the case under the procedures set out in this Convention’.

A subject closely related to the grounds upon which cases become admissible under the
convention is the subject of audit settlements that block a taxpayer’s access to the convention’s
procedures. As concluded in section 17.4.2, these audit settlements may impede the convention’s
application, nullify its effectiveness, deprive taxpayers of rights explicitly granted to them by an
international convention, create uncertainties, are unfair and also mean that taxpayers may not
have equal access to the convention’s procedures. For that reason it is important that paragraph
7.1(d) of the Code of Conduct ensures that taxpayers should not be forced to agree to settlement
proposals on condition that they renounce access to the convention. Although the effectiveness of
this provision is limited, it is concluded that a recommendation in the Code of Conduct is, from a
legal perspective, the only possible option. Nevertheless, one important improvement can be
made, namely to specify in paragraph 7.1(d) that an initial agreement by the taxpayer to an
imposed profit adjustment does not block his access to the convention’s procedures thereafter.
Currently, such a statement is missing in the Code of Conduct. It is therefore recommended to
supplement paragraph 7.1(d) with the following sentence (additions in bold):
‘Enterprises and tax administrations should not include waiver of access to a mutual agreement
procedure in audit settlements and unilateral Advance Pricing Agreements, as it would be
inappropriate for two parties (the enterprise and one tax administration) to exclude a third
involved party (the other tax administration) from the final resolution of a file case in which they
had an interest. An initial agreement by an enterprise with a profit adjustment does not deprive it
of its rights to submit a request for the application of the Arbitration Convention at a later
stage’.

20.4.2.5 Content, format and language of the request
20.4.2.5.1 Content
Paragraph 7.6(a) of the Code of Conduct sets out a list of information that needs to be included in
the request for the application of the convention. In section 17.4.2, it was concluded that
paragraph 7.6(a) sufficiently clarifies which information is to be included in the request for the
convention’s application, and that this information is also sufficient for competent authorities to
judge the request on its well-founded merits and to start with the proceedings under the mutual
agreement procedure. So at first sight there is no need for a recommendation on this matter.
However, if the list in paragraph 7.6(a) is compared to the list of information included in OECD’s
MEMAP, the UN Guide to the mutual agreement procedure, and the unilateral regulations of
Canada and the United States, it is evident that the list in paragraph 7.6(a) is less comprehensive

2478
Section 20.4.2.2 includes recommendations to properly address the possibility of early submissions of requests for the convention’s
application.
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and accurate than at first appears to be the case.2479 Insofar as relevant to the convention, the
following subjects are covered in these documents but not in paragraph 7.6(a):
•
•
•
•
•

Identification of which other competent authority(ies) is (are) involved;
Activities of and functions performed by the enterprise and its associated enterprises involved
in the transactions for which a request is submitted;
A summary of the facts and analysis of the issues for which a request is submitted;
Whether the request involves issues that are currently or were previously considered as part of
an (unilateral or bilateral) APA procedure or another mutual agreement procedure; and
The taxpayer’s view on the case and its view on how the case should be resolved.

It is submitted that this information is valuable, as it provides more detailed information on the
case for which a request is being submitted. This may lead to more prosperous handling of cases
under the convention’s procedures. In addition, it may also avoid time-consuming requests for
additional information being made, which delay the commencement of the two-year deadline of
the mutual agreement procedure and the solution to the case. It is therefore recommended to
supplement the list of information in paragraph 7.6(a) of the Code of Conduct with the
information mentioned above. The UN’s Guide to the mutual agreement procedure is particularly
chosen, as it embraces the most accurate and complete list of information. The new paragraph
7.6(a) Code of Conduct should read as follows: (additions in bold and deletions in
strikethrough):2480
(i)

Identification (such as name, address, tax identification number) of the enterprise of the
Member Contracting State that presents its submitted the request and of the other
associated enterprise(s) party(ies) to the relevant transactions (such as inter alia the name,
address, tax identification number);
(ii)
Identification of the tax periods concerned;
(iii) Identification of the other competent authority(ies) involved;
(iv) Details of the relevant facts and circumstances of the case for which a request is
submitted, including the structure, terms and timing of all relevant transactions and
any documentation required to be prepared under the domestic legislation of the
enterprise’s state of residence;
(v)
Details (including details of the relations between the enterprise and the other
associated enterprise(s) party(ies) to the relevant transactions), including an analysis of
their functions and risks, to the extent relevant;
(vi) Copies of the tax assessment notices, tax audit report or equivalent leading to the alleged
double taxation;
(vii) Details of any appeals and litigation procedures initiated by the enterprise and/or the other
associated enterprise(s) party(ies) to the relevant transactions and any court decisions
concerning the case for which a request is submitted (if any);
(viii) Details of whether the request involves issues that are currently or were previously
considered by the competent authorities of either involved Contracting State as part
of a mutual agreement procedure pending under the Arbitration Convention or
under the applicable double tax convention insofar related to the current request
submitted;
(ix) Details of whether the request involves issues that are currently or were previously
considered by the tax authorities of either contracting state as part of an Advanced
Pricing Agreement, either on a unilateral or bilateral bases, insofar related to the
current request submitted;
(x)
Details of any settlement or agreement reached with the other Contracting State
involved that may affect the procedures under the Arbitration Convention;
2479
OECD Manual on effective mutual agreement procedures of February 2007, par. 2.2.1; UN Guide to the mutual agreement
procedure (2011 version), par. 94; Canada’s guidance on competent authority assistance under Canada’s tax conventions (71-IRS) of
January 1, 2015, par. 19; and United States’ procedures for requesting competent authority assistance under tax treaties (Rev. proc.
2006/54) of December 4, 2006, section 4, par. 5.
2480
See section 20.4.3.3.1 for recommendations in respect of the heading and numbering of paragraph 7.6(a) of the Code of Conduct.

Amsterdam, June 2016

641

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

(xi)

An explanation by the enterprise of why it considers that the principles set out in Article 4
of the Arbitration Convention have not been observed; and
(xii) The enterprise’s view on how the double taxation can be eliminated for the case for
which a request is being submitted;
(xiii) An undertaking that the enterprise shall respond as completely and quickly as possible to
all reasonable and appropriate requests made by a competent authority and to have
documentation at the disposal of the competent authorities; and
(xiv) (Insofar as relevant) Consent for a person to act as its authorized representative, a
signed statement that a representative is authorized to act for the enterprise in all
matters concerned with the request submitted.

Further, paragraph 7.2 of the Code of Conduct stipulates that a request is considered as being
submitted within the three-year deadline if the information listed in paragraph 7.6(a) of the Code
of Conduct has been included in the request. By analogy with the recommendations with respect
to paragraph 7.6(a), it is recommended, for clarification purposes, to make some textual changes
in paragraph 7.2 as well. The amended paragraph 7.2 should read as follows (additions in bold
and deletions in strikethrough):
‘A request is considered as presented for the purposes of the three-year period deadline under the
second sentence of Article 6(1) AC when it contains the information listed in points (i)-(viiixiii) of
paragraph 7.6(a) of this Code of Conduct’.

The last sentence of article 6(1) of the convention stipulates that taxpayers have to notify the
competent authority to which the request is submitted which other Member States are concerned
in the case. For clarity purposes this is also reflected in the proposed amendment of paragraph
7.6(a) of the Code of Conduct (e.g. point (iii)). There is no need for a further recommendation.
20.4.2.5.2 Format
Neither the convention nor the Code of Conduct specify in which format a request for the
convention’s application should be submitted. Consequently, the format to be used depends
Member States’ domestic practices. In section 17.4.2, it was concluded that the absence of any
rules neither hinders the convention’s functioning nor harms taxpayers’ legal rights under the
convention. For that reason there are no recommendations on this matter.
20.4.2.5.3 Language
In section 17.4.2, it was concluded that filing of requests in Member States’ official languages
creates inefficiencies and also triggers unnecessary costs of translation for taxpayers and Member
States. Paragraph 7.3(d) of the Code of Conduct thus obliges taxpayers to send a copy of the
request submitted to the other competent authority(ies) involved. If the Member States involved
agreed on a common working language, paragraph 7.3(d) Code of Conduct obliges taxpayers to
provide a translation in that common working language. But in the absence of such a common
working language, taxpayers will most probably be required to provide a translation of these
documents into the national language, which runs up their costs. Given that almost all requests
submitted under the convention are referred to the mutual agreement procedure, during which
English is normally the working language, and that the transfer pricing documentation of
multinational enterprises is also in English, it appears more logical to require, as a standard rule,
that taxpayers file their request under the convention in English. This would certainly avoid
difficulties, translation costs and delays in proceedings.2481 It is therefore recommended to express
this in the Code of Conduct. One exception should be made, namely for those Member States that
share a common national language: Austria and Germany’ Belgium and the Netherlands, and
Belgium and France. For procedures between these states a filing in these common languages
should be allowed, as otherwise costs of translating documents may still have to be incurred. A
2481
See also paragraph 8.3 of the EU JTPF’s discussion paper on improving the functioning of the EU TPD (JTPF/010/2014/EN) of
October 2014, which stipulates that an uniform acceptance of English as the language for transfer pricing documentation would have
clear benefits for business.
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similar recommendation is made in respect of the mutual agreement procedure and the arbitration
procedure, which will be discussed in sections 20.4.4.5 and 20.4.5.6 respectively. The new
provision in the Code of Conduct should read as follows:
‘Enterprises should file their request for application of the Arbitration Convention in the English
language or, if the Contracting States involved in a case share the same national language, they
may, as a deviation from this rule, mutually agree that enterprises may also file their request for
the application of the Arbitration Convention in that language. Any such agreement should be
made public’.

With the insertion of this provision, there is no longer a need to keep the sentence relating to this
issue in paragraph 7.3(d) of Code of Conduct. It is therefore recommended that this sentence be
deleted.
20.4.2.6 Addressee of the request
Pursuant to article 6(1) of the convention, taxpayers should submit their request for the
convention’s application to the competent authority of the Member State in which it is a resident.
In section 17.4.2 it was concluded that the term ‘competent authority’ is defined sufficiently
clearly in article 3(1) of the convention. Together with the inclusion of the contact details of each
Member State’s competent authority on the website of the EU JTPF, taxpayers have sufficient
guidance as to which government entity they should submit their request. There is therefore no
need to make a recommendation on this point, apart from the recommendation that Croatia,
Cyprus, Germany, Latvia, Lithuania, Malta, Romania and Spain should include the contact details
of their competent authorities on the website of the EU JTPF, as these are currently missing.2482
Furthermore, in section 17.4.2 it was also concluded that the convention and the Code of Conduct
do not specify to which competent authority a request has to be submitted if a taxpayer transfers
his residence to another Member State. This may occur in the period between the (notification of
a) profit adjustment and the submission of a request, but also affects the situation in which the
profit adjustment relates to those fiscal years in which the taxpayer was a resident of the Member
State that imposed the profit adjustment, but the enterprise has changed its residence to another
Member State in subsequent years. It may also occur if the other associated enterprise(s) involved
changed its (their) residence. It is recommended to include in the Code of Conduct a provision
stating that in case of a change of residence, taxpayers should submit the request for the
application of the convention to the competent authority of the Member State of which they were
a resident in those fiscal years for which a request is being submitted.2483 The new provision
should read as follows:
‘If an enterprise has transferred its residence to another Contracting State in the period between
the notification of an action that there is (likely to be) taxation not in accordance with the
principles of article 4 of the Arbitration Convention and the submission of a request for the
application of that Convention, or if a notification of action is given in respect of those fiscal years
in which the enterprise was a resident of that Contracting State, but at the moment of the
notification it is no longer a resident of that State, the enterprise should submit the request to the
competent authority of the Contracting State of which it was a resident in those fiscal years to
which the action relates’.

2482

The outcome of action item 14 of OECD’s BEPS project has lead to an amendment of article 25(1) of the OECD Model
Convention, by which taxpayers are allowed to submit a request for the application of the mutual agreement procedure to the
competent authority of either contracting state. As an alternative, states are allowed to keep in their bilateral double tax conventions the
rule that such request may only be submitted in the taxpayer’s state of residence, but such rule then needs to be supplemented with a
bilateral notification/consultation procedure for the situation a competent authority considers the objection raised in the request
submitted as not justified. See OECD, Action 14: Making dispute resolution mechanisms more effective – Final Report, Paris, October
5, 2015, par. 34-36. It is chosen not to take over this amendment in this work, as it remains to be seen which option Member States
shall pursue in their double tax conventions and moreover no problems are reported that taxpayers face difficulties by not being able to
submit a request to both competent authorities concerned. In fact, as the case under review concerns at least two associated enterprises
in two different Member States, they both can decide to submit a request for the application of the Arbitration Convention.
2483
See for similar wording also paragraph 17 of the Commentary to article 25 of the OECD Model Convention. With the adoption of
the final report on action item 14, the content of paragraph 17 is replaced to paragraph 19.

Amsterdam, June 2016

643

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

20.4.3 Phase II: Unilateral relief procedure
20.4.3.1 General considerations
This section includes the recommendations to be incorporated in the convention and/or the Code
of Conduct relating to the unilateral relief procedure. The following issues are addressed:
introducing a timeline for the unilateral relief procedure (20.4.3.2); defining the terms ‘wellfounded’ and ‘satisfactory solution’ (20.4.3.3); procedural rules to be applied during the unilateral
relief procedure (20.4.3.4); redefining the penalty-clause (20.4.3.5), and suspension of tax
collection (20.4.3.6).
20.4.3.2 Introducing a timeline for the unilateral relief procedure
In section 17.4.3, it was concluded that the convention and the Code of Conduct do not provide
for a timeline for the unilateral relief procedure. It is submitted that the Netherlands State
Secretary of Finance correctly identified this as an omission in the convention’s design.2484 Not
only does this leave taxpayers with uncertainty as to how and within what period this procedure is
to be conducted, it also creates a timing gap. Strictly speaking, the unilateral relief procedure is
part of the two-year deadline of the mutual agreement procedure. However, the given timeline in
the Code of Conduct for this latter procedure does not fully take into account the actions to be
taken during the unilateral relief procedure. To solve the timing mismatch, section 18.4.3.3.3
discussed the recommendation for a new timeline for the procedures under the convention, which
inter alia specifies a six-month deadline for the unilateral relief procedure. Inclusion of such
deadline would urge Member States to make swift progress, and also provide taxpayers with more
legal protection. However, introducing a deadline also means that a default mechanism is
necessary in case of non-compliance by the competent authorities, so as to provide taxpayers with
effective safeguards that their cases will be swiftly resolved. The recommended default
mechanism is that if competent authorities fail to conduct the unilateral relief procedure within the
six-month deadline, the case is automatically referred to the mutual agreement procedure.2485 It is
specifically recommended to incorporate the six-month deadline for the unilateral relief procedure
in article 6 of the convention, which would be in line with other deadlines of the convention,
which are also included in the convention itself. The provision to be included should reads as
follows:
‘A competent authority to which a request for the application of this Convention is submitted on
the basis of paragraph 1 must, within six-months as from the date of receipt of this request, judge
whether the request is well-founded and whether it is itself able to arrive at a satisfactory solution.
In the absence of such judgment within this period, the request will be deemed to be admitted and
referred to the mutual agreement procedure’.

The following procedures, rules, and the detailed timing provisions for the unilateral relief
procedure can be further filled in in the Code of Conduct:
a) Notification of receipt to the taxpayer that submitted the
request/other competent authority(ies) involved
b) Requesting additional information (if any)
c) Submission of additional information (if any)
d) Reviewing additional information and request as to
whether:
- The well-founded requirement is met; and
- A unilateral satisfactory solution is possible.

1 month after receipt of the
request
2 months month after receipt of
the request
2 months after request for
additional information
Ibid

The Code of Conduct already contains in paragraphs 7.3 procedural rules as regards actions a), b)
and d) and timing rules for action a) and b). The proposed timeline set in this table follow the
2484
2485

Letter of Netherlands State Secretary of Finance (IFZ97/1515) of December 19, 1997.
See for a similar provision in Spain’s Royal Decreto (1794-2008) of November 18, 2008, title II, chapter I, article 8.
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current rules in the Code of Conduct. The new rules and timelines concern actions c) and d).
These are discussed in section 20.4.3.4.
20.4.3.3 Defining the terms ‘well-founded’ and ‘satisfactory solution’
20.4.3.3.1 Criteria for a well-founded request
As concluded in section 17.4.3, a definition of the term ‘well-founded’ is currently missing in the
convention. Already in 1991 Hinnekens suggested that the term ‘well-founded’ should be
interpreted strictly. By doing so, the competent authorities would have less discretionary power to
interpret and apply this term, as they might misuse the term as an escape hatch not to apply the
procedures of the convention. Hinnekens observed that such power should be bound and
controlled by the convention’s principal objective: the elimination of double taxation.2486 It is
submitted that Hinnekens advanced the correct arguments, as the well-founded criterion
constitutes the cornerstone of the taxpayer’s access to the convention’s procedures. For that
reason, and to avoid a non-uniform or even a non-application of the convention, it is
recommended to include in the convention objective criteria to assess whether a request does not
meet the well-founded criterion. 2487 The advantage hereof is that all stakeholders will have a clear
view of what constitutes a well-founded request, and also that taxpayers are provided with legal
protection against an unjustified judgment of a request as not well founded.2488 Section 12.3.1.4
identified the following grounds for judging a request as not well founded:
a) The grounds upon which the request is submitted have no relation to the tax principle of
article 4 of the convention or a corresponding domestic legislative provision;
b) One of the associated enterprises engaged in the transaction for which a profit adjustment was
imposed is not resident of a Member State; and
c) The request was not submitted within the three-year deadline as required by article 6(1) of the
convention.

It is recommended to reflect these grounds in the Convention. However, in order to be able to
judge a request on its well-founded merits, the competent authorities should have sufficient
information available. If taxpayers do not include in their request all the information listed in
paragraph 7.6(a) of the Code of Conduct, and also do not (timely) file this information and any
other additional information requested, then the competent authorities should be allowed to judge
a request as not well-founded.2489 In order to reflect this properly, it is recommended to add the
following provision to the convention:
‘For purposes of this Convention a request is considered not well-founded if the case for which a
request is submitted is not covered by Article 1 of this Convention, if the enterprise and/or its
associated enterprise(s) submitting the request is not an enterprise of a Contracting State, if the
request is not filed within the term mentioned in Article 6(1), or if the request does not contain
sufficient information to judge it on its well-founded merits’.

In light of this recommendation, it is important that paragraph 7.6(a) of the Code of Conduct
specifies that the request should include the information listed in that paragraph in order to meet
2486

Hinnekens 1992, p. 96-97. See also Van Der Lande 1997, par. 6.1.4 and Meeus 2003, p. 117.
The OECD set a similar step following the outcome of action item 14 of its BEPS project. In its final report on action item 14 it
was agreed to add paragraph 31.1 to the Commentary on article 25 of the OECD Model Convention, which reads: ‘the determination
whether the objection ‘appears ... to be justified’ requires the competent authority to which the case was presented to make a
preliminary assessment of the taxpayer’s objection in order to determine whether the taxation in both Contracting States is consistent
with the terms of the Convention. It is appropriate to consider that the objection is justified where there is, or it is reasonable to believe
that there will be, in either of the Contracting States, taxation not in accordance with the Convention’. See OECD, Action 14: Making
dispute resolution mechanisms more effective – Final Report, Paris, October 5, 2015, par. 36. This, however, does not fill in detail in
when an objection is and is not considered justified. In this respect, paragraph 17 of the final report remarks that it is intended to clarify
in the next update of the OECD Model Convention the circumstances in which a Contracting State may deny access to the mutual
agreement procedure.
2488
Such unjustified judgment would then constitute a breach of a treaty obligation, which conflicts with article 27 of the Vienna
Convention. Taxpayers then can contest this judgment before a domestic court.
2489
This also avoids that they unnecessarily have to devote their recourses to incomplete requests. See also paragraph 24 of the
Commentary to article 25 of the UN Model Convention and paragraph 4.2.2 of the Decree of the Netherlands State Secretary of
Finance (IFZ2008/248M) of September 29, 2008.
2487
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the well-founded criterion in order to avoid discussions on whether the taxpayers have submitted
all the necessary information to judge a request on its well-founded merits. It is therefore
recommended to split paragraph 7.6 into two separate paragraphs: one dealing with the list of
information to be included in the request for the convention’s application, and one dealing with
the commencement date of the two-year deadline. The latter will be discussed in section 20.4.4.2
below. To give effect to this recommendation the title and the first sentence of the amended
paragraph 7.6(a) of the Code of Conduct should be amended as follows:
‘List of information to be included in a request for the application of the Arbitration Convention
An enterprise should include the following information in its request for the application of the
Arbitration Convention on the basis of Article 6(1)(…).’

Further, bearing in mind the recommendation made in section 20.4.2.5.1, it is recommended to
supplement paragraph 7.2 of the Code of Conduct as follows (additions in bold):
‘A request is considered as presented for purposes of the three-year period under the second
sentence of Article 6(1) and for purposes of judging whether a request is well-founded under the
first sentence of Article 6(2) when it contains the information listed in points (i)-(xiii) of paragraph
7.6(a) of this Code of Conduct’.

Paragraph 5 of the Code of Conduct recommends Member States to consider providing domestic
legal remedies so as to judge whether a denial of access to the procedures of the convention is
justified. If the recommendations of this section are implemented, the convention will provide for
common criteria for interpreting the term ‘well-founded’. There will then be no need to keep
paragraph 5 of the Code of Conduct. If a request is judged as not well-founded on other grounds
that those included in the convention, this would constitute a breach of the convention’s
provisions, and as such would be appealable in front of domestic courts. It is therefore
recommended to delete this provision along with the reservations of Italy, Poland and Sweden to
paragraph 5 of the Code of Conduct.
20.4.3.3.2 Arriving at a satisfactory solution
Once a request is judged to be well-founded, article 6(2) of the convention obliges the competent
authority of receipt to judge whether it is able to resolve the case unilaterally by means of a
satisfactory solution. The term ‘satisfactory solution’ is, like the term ‘well-founded’, not defined
in the Convention. As concluded in section 17.4.3, the interpretation of this term should not be at
the discretion of the competent authority that has to make the assessment, but must be
objectivized. The convention’s principal objective is to eliminate double taxation arising from
transfer pricing profit adjustments, by providing for a correct interpretation of the arm’s length
principles for the case under review. Section 12.3.2.4 identified that the only possible options are:
a) At the level of the Member State that imposed (or intends to impose) a profit adjustment: the
profit adjustment is reversed at the level of the enterprise/permanent establishment; or
b) At the level of the Member State in which the associated enterprise/head office is resident: a
corresponding adjustment (associated enterprise) or higher amount of relief of double taxation
(head office) is granted.

In order to avoid a non-uniform interpretation of the term ‘satisfactory solution’ and thus a nonuniform application of the convention, it is recommended to define in the convention what
constitutes a satisfactory solution. This provision should reads as follows:
‘For purposes of this Convention a solution is considered satisfactory if the action that leads to, or is
likely to lead to, a situation where profits are included in the profits of an enterprise of a Contracting
State specified in Article 1 is reversed, or if the same profits are also included, or are likely to be also
included, in the profits of an enterprise of another Contracting State, the situation where these profits
are reduced by a corresponding amount’.
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20.4.3.4 Procedural rules to be applied during the unilateral relief procedure
20.4.3.4.1 Months 0-1: notification of receipt to the taxpayer that submitted the request/other
involved competent authorities
Pursuant to paragraph 7.3(e) of the Code of Conduct, a taxpayer will be notified of the submission
of the request within one month after the receipt thereof. In section 11.4.4 it was concluded that
this paragraph is sufficiently descriptive and also that a term of one month is reasonable.
Consequently, there is no need to make a recommendation on this point. This view, however, only
relates to the first part of paragraph 7.3(e); the second part of paragraph 7.3(e) relates to the rules
to be followed when a competent authority judges a request as being not well-founded. This
second part is discussed in section 20.4.3.4.4 below.
The competent authority to which the request for the convention’s application has been submitted
is obliged, pursuant to article 6(1) of the convention, to notify the competent authority of the other
Member State(s) involved hereof. Paragraph 7.3(e) of the Code of Conduct sets the term for such
notification at one month after receipt of the request. Along with this notification, paragraph
7.3(d) of the Code of Conduct also obliges this competent authority to send a copy of the request
to all other competent authorities involved. That provision emphasizes that even though the
taxpayer has sent a copy of his request to the other competent authorities involved, that does not
release this competent authority from its own notification obligation. In section 11.4.4 it was
concluded that paragraphs 7.3(d) and (e) overlap and lead to multiple transmission of the same
information to the other competent authorities involved. In order to avoid this unnecessary
duplication of effort, it is recommended to include in the Code of Conduct the standard rule that
only one party notifies the other competent authorities involved of the request submitted, and
sends a copy of the request to them. It is submitted that the most appropriate party to do so is the
competent authority that received the request for the convention’s application, also because it is
already obliged to send a notification pursuant to article 6(1) of the convention. To give effect to
this recommendation, the part of paragraph 7.3(d) of the Code of Conduct that deals with this
should be deleted accordingly.2490
20.4.3.4.2 Months 0-2: requesting additional information
The competent authorities are allowed, pursuant to paragraph 7.3(f) of the Code of Conduct, to
request additional information if they believe the information submitted does not meet the
requirements set out in paragraph 7.6(a) of the Code of Conduct. The term for such request is two
months. In section 17.4.2 it was concluded that paragraph 7.3(f) is sufficiently descriptive, and
also that a two-month term is reasonable. Additionally, paragraphs 7.6(a)(vii-viii) of the Code of
Conduct sufficiently clarify that taxpayers are obliged to comply with requests for additional
information. Apart from some textual amendments, there is no need for a recommendation on the
possibility of requesting additional information or on the term for such request.
20.4.3.4.3 Months 3-4: submission of additional information
In section 17.4.3, it was concluded that although paragraphs 7.3(f) and 7.6(a)(viii) of the Code of
Conduct set a two-month deadline for requesting addition information, there is no deadline within
which taxpayers should submit this information. There is also no deadline after taxpayers have
submitted the requested information within which competent authorities should consider it and
then judge the request on its well-founded merits. The proposed timeline, discussed in section
20.4.3.2, sets a deadline of two-months for submission of additional information by taxpayers.
The introduction of these deadlines has advantages both for taxpayers and for the competent
authorities. The latter have a clear deadline available within which they can expect information.
Non-compliance with this deadline allows them to judge a request as not-well founded. For
taxpayers, legal certainty is increased, as introducing a deadline for requesting additional
information, for its assessment, and deciding whether the request is well-founded creates clarity as
to when the unilateral relief phase will be finalized. To give effect to this recommendation,
2490
This concerns the first, second and fourth sentences of paragraph 7.3(d) of the Code of Conduct. Section 20.4.2.5.3 recommended
the deletion of the third sentence of paragraph 7.3(d).
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paragraph 7.6(a)(viii) of the Code of Conduct should be amended as follows (additions in bold
and deletions in strikethrough):
‘Any specific additional information requested by the competent authority to which the request
was submitted within two-months upon receipt of the taxpayer’s enterprise’s request. Requests for
additional information should be well-targeted and responses to those requests by the enterprise
should be complete and submitted without unnecessary delay to both competent authorities no
later than two-months from the date on which the request was made (…)’.

20.4.3.4.4 Months 5-6: reviewing the request
20.4.3.4.4.1 General considerations
As discussed in section 12.4.4, there are three possible outcomes of the unilateral relief procedure
under the convention:
a) The request is judged not-well founded;
b) The request is judged not well-founded and a unilateral satisfactory solution is possible; and
c) The request is judged not well-founded, but no unilateral satisfactory solution is possible.

Paragraphs 7.3(g) and (h) of the Code of Conduct set out procedural rules to be followed for these
three possible outcomes. The recommendations for each specific outcome are discussed in this
section. More generally, it is recommended to amend the beginning of paragraph 7.3(g) slightly,
so as to clarify that the tasks during the unilateral relief procedure are only to be undertaken by the
competent authority of receipt of the request for the application of the convention. The amended
beginning of paragraph 7.3(g) should read as follows (additions in bold and deletions in
strikethrough):
‘(g) Member States undertake that the The competent authority to which the request for the
application of the Arbitration Convention has been submitted will, after its judgment of this
request, respond to the enterprise making that submitted the request in one of the following forms:
(…)’.

20.4.3.4.4.2 Option a): the request is judged to be not-well founded
When a competent authority judges a request to be not well-founded, it has to inform the taxpayer
of its doubts and invite him to make further comments, pursuant to paragraph 7.3(g)(i) of the Code
of Conduct. It was concluded in section 17.4.3 that this provision contains some ambiguities, as
there are no rules on how to proceed after the taxpayer has submitted its comments, and there is
also no deadline within which this process should be concluded. If there are doubts whether the
request passes the well-founded test, the information submitted is apparently insufficient to make
a judgment. In other words, if the competent authority believes that a request is not well-founded,
it should request additional information that underpins why the taxpayer’s request is actually wellfounded. If after the submission of this information, a competent authority still considers a request
not to be well-founded, then this is the final decision and as a consequence the taxpayer has no
access to the convention. Yet this is not properly reflected in paragraph 7.3(g)(i). Moreover, the
wording used also does not align with the wording used in article 6(2) of the convention. In this
respect, it is recommended to amend paragraph 7.3(g)(i) as follows (additions in bold and
deletions in strikethrough):
‘(i) If the competent authority to which the request was submitted does not believe that profits of
the enterprise are included, or are likely to be included, in the profits of an enterprise of another
Member State the request is well-founded, it will, within two months after receipt of the request,
inform the enterprise that submitted the request of its doubts and invite it to make further
comments. If, after these comments have been submitted the view of the competent authority is
unchanged, the request is judged to be not well-founded’.

The third sentence of paragraph 7.3(e) of the Code of Conduct stipulates that if a competent
authority judges a request to be not well-founded it should inform the other competent authorities
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involved hereof. These competent authorities should then try to reach a common opinion on
whether the denial of access to the convention’s procedures is justified. As concluded in section
17.4.3 this step is not in line with article 6(2) of the convention, as the unilateral relief procedure
is only to be conducted by the competent authority to which the request was submitted. The effect
of paragraph 7.3(e) is actually limited, as it only places a pactum de negotiando on the competent
authorities to reach a common position as to whether this judgment is justified. It is submitted that
a common position is not what is needed to protect taxpayers properly from unjustified judgments
that requests are not well-founded. What is needed is the provision of common criteria for
deciding when a request is not well-founded, and proper taxpayer information on the reasoning
behind such judgment. This would give taxpayers the opportunity to initiate court proceedings if
they consider that the judgment is not based on the criteria of the convention and thus constitutes a
violation of a treaty obligation. Section 20.4.3.3.1 developed recommendations for common
criteria for when a request is not well-founded. It is therefore recommended to delete the third
sentence of paragraph 7.3(e) and to specify in paragraph 7.3(g)(i) of the Code of Conduct that
both taxpayers and the other competent authorities involved should be provided with the reasons
for judging the request to be not well-founded. To give effect to this recommendation, paragraph
7.3(g)(i) of the Code of Conduct should be supplemented by the following sentence:
‘(…) The competent authority shall provide the enterprise that submitted the request and the other
competent authority(ies) involved with the reasons the it's the request was judged to be not wellfounded’.

20.4.3.4.4.3 Option b) the request is judged to be well-founded, but a unilateral satisfactory
solution is possible
If a request is considered well-founded, and the competent authority to which the request was
submitted is able to arrive at a satisfactory solution, paragraph 7.3(g)(ii) of the Code of Conduct
obliges it to implement this solution as quickly as possible. Section 12.4.4 identified that there is
no deadline for such implementation, which does not strengthen the convention’s effectiveness
and efficiency. On the basis of the proposed timeline discussed in section 20.4.3.2, it is suggested
to introduce into paragraph 7.3(g)(ii) Code of Conduct a three-month deadline for implementing
the satisfactory solution. This term aligns with the term for implementing a mutual agreement.
The reason why specifically a three-month deadline is chosen, is further explained in section
20.4.6.3. Along with some textual amendments, it is recommended to amend paragraph 7.3(g)(ii)
Code of Conduct as follows (additions in bold and deletions in strikethrough):
‘(ii) If the request appears is judged well-founded by to the competent authority to be well-founded
to which it is submitted and if that competent authority it can itself arrive at a satisfactory
solution, it will inform the enterprise that submitted the request accordingly and make as quickly
as possible such adjustments or allow such reliefs as are justified implement this solution no later
than three months after this solution was communicated to the enterprise’.

If a satisfactory solution is possible, the proceedings under the convention end. In this situation
the other competent authorities involved should also be notified of this outcome, as they were also
notified that a request was submitted. But this is currently not reflected in the Code of Conduct. It
is therefore recommended to add the following sentence to paragraph 7.3(g)(ii) of the Code of
Conduct:
‘(…) This competent authority will also notify the competent authority(ies), which was (were),
pursuant to paragraph 7.3(e) of this Code of Conduct, also notified of the request submitted, of this
outcome’.

20.4.3.4.4.4 Option c) the request is judged to be well-founded and no unilateral satisfactory
solution is possible
If a request is considered to be well-founded, but the competent to which the request was
submitted is unable unilaterally to provide a satisfactory solution, that competent authority is
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obliged, pursuant to article 6(2) of the convention, to refer the case to the mutual agreement
procedure. Pursuant to paragraphs 7.3(g)(iii) and (h) of the Code of Conduct, the competent
authority making this assessment has to notify the taxpayer and the other competent authorities
involved of this reference. As to informing the taxpayer, section 12.4.4 identified the following
points of criticism:
•
•

•

Paragraph 7.3(h) overlaps with paragraph 7.3(g)(iii) of the Code of Conduct;
It is redundant to notify taxpayers that their request is judged to be well-founded or timely
submitted if the case is referred to the mutual agreement procedure, as it already follows from
such reference that the request is judged to be well-founded and timely submitted; and
Paragraphs 7.3(g)(iii) and (h) of the Code of Conduct do not include a deadline for informing
taxpayers of the reference of their case to the mutual agreement procedure.

Based on these points of criticism, and because paragraph 7.3(g)(iii) of the Code of Conduct
specifically relates to informing taxpayers of the outcome of the unilateral relief procedure, it is
recommended to merge the overlapping part of paragraph 7.3(h) into paragraph 7.3(g)(iii). The
advantage hereof is that the whole information obligation to taxpayers is set out in a single
paragraph, thereby avoiding ambiguities and overlap. This redrafted paragraph should read as
follows (additions in bold and deletions in strikethrough):
‘If the request appears to is judged by the competent authority to which it was submitted to be
well-founded but it is and this competent authority is not itself able to arrive at a satisfactory
solution, it will directly inform the enterprise submitting the request that it will endeavor to resolve
the case by mutual agreement with the competent authority of any the other Member Contracting
State(s) concerned, thereby specifying the commencement date of the two-year deadline as
referred to in Article 7(1) of the Arbitration Convention’.

As to the obligation to inform the other involved competent authorities of the outcome of the
unilateral relief procedure, section 12.4.4 concluded that paragraph 7.3(h) incorrectly refers to the
initiation of the mutual agreement procedure the moment the request is considered well-founded.
Article 6(2) of the convention, however, requires a well-founded request and the inability to
unilaterally provide for a satisfactory solution. The above recommendation already clarifies this.
In order to provide for more clarity on this point and a better readable provision, it is also
recommended to merge the following part of paragraph 7.3(h) of the Code of Conduct – including
some textual amendments – into paragraph 7.3(g)(iii). The amended provision reads as follows
(additions in bold and deletions in strikethrough):2491
‘If a competent authority considers a case to be well-founded, it should initiate a mutual agreement
procedure by informing At the same time it will inform the competent authority(ies) of the other
Member Contracting State(s) concerned of its decision and attach a copy of the request, and, if
applicable, additional information requested, thereby specifying information as specified under
point 7.6(a) of this Code of Conduct. At the same time it will inform the person invoking the
Arbitration Convention that it has initiated the mutual agreement procedure. The competent
authority initiating the mutual agreement procedure will also inform – on the basis of information
available to it – the competent authority(ies) of the other Member State(s) and the person making
the request whether the case was presented within the time limits provided for Article 6(1) of the
Arbitration Convention and of the commencement date of the two-year deadline as referred to in
Article 7(1) starting point for the two-year period of the Arbitration Convention’.

20.4.3.5 Redefining the penalty-clause
In section 17.4.3 it was concluded that the penalty clause in article 8(1) of the convention is
sufficiently descriptive as regards its scope of application. This conclusion also applies to article
8(2) of the convention, which deals with the interaction between the convention’s application and
2491
Also here it is not necessary to inform the other competent authorities whether the request was submitted within the three-year
deadline, as a non-timely filed request should be judged as not well-founded.
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domestic appeals procedures in relation to the imposition of a serious penalty. Nevertheless, the
system chosen - letting each Member State unilaterally define the term ‘serious penalty’ – does
not function satisfactorily, as Member States use a wide range of definitions that go beyond the
original intent of article 8 of the convention: excluding cases of tax fraud. Paragraph 8 of the Code
of Conduct clarifies the scope of application of the penalty clause. Whereas it correctly refers to
situations of tax fraud, it also incorrectly refers to cases of willful default and gross negligence.
Not only does this widen the scope of article 8 beyond its original intent, it also runs the risk that
the convention’s procedures will not be applied to non-fraudulent or non-abusive cases. So
paragraph 8 of the Code of Conduct has not contributed to an improvement of the working sphere
of article 8 of the convention and its practical application by the Member States.
The question is how to improve the system so as to solve these problems, while bearing in mind
the taxpayer’s right to have double taxation eliminated for non-abusive cases, and Member States’
(legitimate) concerns not to devote time and resources to fraudulent cases. In this constellation it
is recommended to bring article 8 of the convention back to its initial intent: excluding access to
the convention’s procedures in cases of tax fraud, no longer by including a reference in article
8(1) to serious penalties, but by referring to cases of tax fraud. Accordingly, Member States’
unilateral declarations should be deleted and a definition of the term ‘tax fraud’ should be stated.
The advantage of this solution is that article 8 can remain in force, so that Member States still
have a tool available so as not to apply the convention’s procedures to cases of fraud. Moreover,
by referring to tax fraud instead of serious penalties, a common definition of the term ‘serious
penalty’ does not need to be agreed. This is useful, not only because Member States are sovereign
in imposing penalties, but also because the work of the EU JTPF has already pointed out that it
was impossible to agree on a common definition. For that reason it is recommended to aim at a
common approach by Member States in relation to article 8 instead. Not only does this common
approach lead to a more uniform application of the convention, it also ensures that double taxation
is eliminated in all cases that fall within its scope of application. Moreover, this approach would
not intervene in Member States’ domestic tax legislation in relation to penalties. In order to reflect
that article 8(1) of the convention – including some textual amendments – only relates to cases of
tax fraud, it is recommended to change the provision as follows (additions in bold and deletions in
strikethrough):
‘The competent authority of a Contracting State shall not be obliged to initiate the mutual
agreement procedure or to set up the advisory commission referred to in Article 7 where legal or
administrative proceedings have resulted in a final ruling that by actions giving rise to an
adjustment of transfer of profits adjustment under pursuant to Article 4 of this Convention, or
pursuant to a corresponding provision in the Contracting State’s domestic legislation, one of the
enterprises concerned is liable to a serious penalty for committing tax fraud’.

In order to simplify the text of article 8(1) it is recommended that the reference to the arbitration
procedure be deleted. The reason is that if a taxpayer is convicted for committing tax fraud in
respect of the profit adjustment, the competent authorities are at liberty not to initiate the mutual
agreement procedure. There is then no ground to refer a case to the arbitration procedure after two
years of negotiations under the mutual agreement procedure. For those situations in which the
mutual agreement procedure was initiated, or the advisory commission was established, article
8(2) of the convention already covers this situation and affords sufficient safeguards. This
therefore need not be separately addressed in article 8(1). In order to align the wording of articles
8(1) and (2) of the convention, it is recommended to amend article 8(2) as follows (additions in
bold and deletions in strikethrough):
‘Where judicial legal or administrative proceedings, initiated with a view to a ruling that by actions
giving rise to an adjustment of profits under pursuant to Article 4 of this Convention, or pursuant
to a corresponding provision in the Contracting States’ domestic legislation, one of the
enterprises involved was liable to a serious penalty for committing tax fraud, are being conducted
simultaneously with any of the proceedings referred to in articles 6 and 7 of this Convention, the
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competent authorities may stay the latter proceedings until the judicial legal or administrative
proceedings have been concluded’.

Additionally, it is recommended to supplement article 8 of the convention by a definition of the
term ‘tax fraud’ so as to avoid each Member State defining and interpreting that term differently.
The definition by the Commission in a communication of June 2012 offers suitable inspiration for
the definition of tax fraud.2492 The new provision could read as follows:
‘Tax fraud is a form of deliberate evasion of tax which is generally punishable under criminal law.
The term includes situations in which deliberately false statements are submitted or fake documents
are produced. Tax evasion generally comprises illegal arrangements where liability to tax is hidden
or ignored, i.e. the enterprise pays less tax than it is legally obliged to pay by hiding income or
information from the tax authorities’.

The current wording in paragraph 8 of the Code of Conduct can be deleted accordingly, as can the
reservations by France and Hungary to this provision.
20.4.3.6 Suspension of tax collection
Paragraph 10(a) Code of Conduct recommends Member States to take all necessary measures to
let taxpayers benefit from the suspension of tax collection during the period of application of the
convention under the same conditions as for domestic appeals procedures. At present, in June
2016, 19 of the 28 Member States grant suspension of tax collection in these circumstances. In
section 17.4.3 it was concluded that taxpayers do not enjoy the same legal of legal certainty in all
Member States on this issue, and not all cases are treated equally under the convention. In its 2001
Study, the Commission suggested including a provision in the convention that would
automatically grant suspension of tax collection during the period in which the convention’s
procedures are being applied.2493 It is recommended that taxpayers should indeed automatically
enjoy the suspension of tax collection when applying the convention, as practice shows that
including a provision in the Code of Conduct has not contributed to the suspension of tax
collection in all Member States.2494 The to be inserted provision that the period of suspension
starts the moment a taxpayer submits a request for the convention’s application and ends the
moment the outcome of this application is implemented. This provision should read as follows:
‘Where a request for the application of this Convention is submitted, the taxation underlying this
request, if not already paid, shall be suspended from the date of receipt of this request up to the
date the implementation of the outcome of the procedures, referred to in Article (*) of this
Convention. Insofar as a request is not referred to the mutual agreement procedure under this
Convention, the period of suspension runs to the date the request is judged to be not well-founded
or, if applicable, the date on which a satisfactory solution is implemented’.
(*) Reference to the other provision of the EU Arbitration Convention is to be inserted when
renumbering the convention’s provisions. See Annex XII-A.

It is submitted that by including this provision, it will become clear that granting a suspension of
tax collection is a treaty obligation. The question arises whether Member States may require a
kind of guarantee before granting a suspension of tax collection.2495 It is submitted that due to the
2492

Communication from the Commission to the European Parliament and the Council on concrete ways to reinforce the fight against
tax fraud and tax evasion including in relation to third countries (COM (2012) 351), Brussels, June 27, 2012, p. 1. The EU JTPF’s
secretariat initially already proposed using this definition in paragraph 8 Code of Conduct.
2493
Commission Staff Working Paper doc. SEC (2001) 1681, p. 353.
2494
A number of double tax conventions also contain rules for the suspension of tax collection when the mutual agreement procedure is
being applied: the double tax conventions of the United States with Bangladesh (September 24, 2004), Denmark (August 19, 1999),
Estonia, (January 15, 1998), Latvia (January 15, 1998), Slovenia (June 21, 1999) and South Africa (February 17, 1997). See further,
the mutual agreements between the United States and the United Kingdom of July 24, 2001, between the Netherlands and the United
States of August 2003, between India and the United Kingdom (F.No.480/12/2003-FTD1) of March 19, 2004 and between France and
the Netherlands of September 21, 2010.
2495
See also paragraph 48 of the Commentary to article 25 of the OECD Model Convention, which provides that some states may
require a kind of guarantee (escrow or bank guarantee) of the tax due that is subject of the mutual agreement procedure. Paragraph
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existence of the Mutual Assistance Directive within the EU, there is no need to make such
conditions or requirements for the convention, nor would it be desirable to do so, as it would still
leave taxpayers with additional financial burdens.
20.4.4 Phase III: Mutual agreement procedure
20.4.4.1 General considerations
Following the recommendations to improve the unilateral relief procedure, this section contains
recommendations to improve the mutual agreement procedure under the convention. The
following subjects are discussed: the deadline for the mutual agreement procedure (20.4.4.2),
amendments to the deadline (20.4.4.3); the timeline for the mutual agreement procedure
(20.4.4.4); the independent role of the competent authority (20.4.4.5); the common working
language (20.4.4.6); the content and exchange of position papers (20.4.4.7); the confidentiality of
information (20.4.4.8); costs (20.4.4.9), and the outcome of the procedure (20.4.4.10).
20.4.4.2 Introducing a more sophisticated deadline for the mutual agreement procedure
The Competent authorities have two years, pursuant to article 7(1) of the convention, a two-year
term for reaching a mutual agreement for a specific case under review. Chapter 18 set out the
recommendations to improve the institutional structure of the convention on a strategic level. One
of those is to reduce the two-year deadline of the mutual agreement procedure to an 18-month
deadline, and accordingly to introduce a six-month deadline for the unilateral relief procedure.
Thus, prior to the arbitration procedure there would still be a two-year deadline to resolve the
case, but the deadlines would be made more sophisticated. Reference is made to section 18.4.3.3.3
for a detailed explanation. Section 19.2.3.4.3.1 set out the amendments to article 7(1) of the
convention to implement this recommendation. This section will now discuss the starting date of
the deadline referred to in article 7(1).
Pursuant to article 7(1) the two-year deadline for the mutual agreement procedure commences as
of the date a case has been first submitted to one of the competent authorities involved in the case.
In section 17.4.4 it was concluded that paragraphs 7.1(h), 7.3(e) and (h), 7.6(a)(viii) and 7.6(b) of
the Code of Conduct do not offer a satisfactory solution, as they are ambiguous, inconsistent
towards each other and conflict with the provisions of the convention. In order to supply an
objective, logical and, from a legal perspective correct commencement date of the two-year
deadline, it is most logical to choose the moment a competent authority receives all the
information as listed in paragraph 7.6(a) of the Code of Conduct. To give effect to this
recommendation, the content of paragraph 7.6(b) should be amended as follows (additions in bold
and deletions in strikethrough):
‘For the purpose of Article 7(1) of the Arbitration Convention, a case request will be regarded
considered as having been first submitted according to Article 6(1) when the taxpayer provides the
following (…) on the date on which the competent authority receives the request and the minimum
information as stated under point (a) listed in points (i)-(xiii) of paragraph 7.6(a) of this Code of
Conduct’.
‘(b) The two-year period starts on the latest of the following dates:
(i) The date of the tax assessment notice i.e. a final decision of the tax administration on the
additional income or equivalent; or
(ii) The date on which the competent authority receives the request and the minimum information
as stated under point (a).’

Section 20.4.2.5.1 discussed the recommended amendments to paragraph 7.6(a) of the Code of
Conduct on which information is to be included in the request for the application of the
convention. These amendments concern a clear statement that a request is considered complete in
light of the two-year deadline, so as to avoid recurring requests for additional information being

4.5.3 of OECD’s MEMAP mentions a preference for a suspension of tax collection without conditions or requirements, as, for
example, requiring a bank guarantee may affect the taxpayer’s working capital or liquidity.

Amsterdam, June 2016

653

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

made that delay the commencement of this deadline.2496 That being said, the competent authority
of receipt may still request additional information if it deems the information submitted as
insufficient to properly judge the request on its well-founded merits. To safeguard taxpayers
against unjustified, unreasonable, and impropriate requests for information, section 20.4.3.2
contains recommendations to introduce a timeline for the unilateral relief procedure, which
includes deadlines for requesting additional information by competent authorities, and the
submission of such information by taxpayers. It is submitted that if these recommendations are
implemented in the Code of Conduct, along with the proposed amendments to paragraphs 7.6(a)
and (b), it will be sufficiently clear that the competent authority to which the request was submitted
may request additional information, but for the commencement of the two-year deadline this may
only relate to the ‘missing’ information listed in paragraph 7.6(a). Paragraph 7.1(h) of the Code of
Conduct stipulates that taxpayers are obliged to provide all necessary information when submitting
the request for the application of the convention, but in section 17.4.4 it was concluded that this is
an unnecessary reminder of what already follows from paragraph 7.6(a). It is therefore recommend
deleting paragraph 7.1(h) from the Code of Conduct.
To improve the functioning of the convention and to further safeguard the taxpayers’ right to a
quick resolution of their cases, it is recommended to specify in the Code of Conduct that it is only
the competent authority of receipt that may request additional information prior to the mutual
agreement procedure. The moment a case is referred to that procedure, the competent authority of
receipt should send the request and all other additional information requested to the other
competent authorities involved. It is recommended (bearing in mind what was proposed in section
20.4.2.5.1) that paragraph 7.6(a)(viii) of the Code of Conduct be amended as follows (deletions in
strikethrough):
‘Any specific additional information requested by the competent authority to which the request was
submitted. Requests for additional information should be well-targeted and responses to those
requests by the enterprise should be complete and submitted no later than two-months as from the
date on which the request was made. A competent authority should inform the other competent
authority(ies) about additional information requested where appropriate’.

Connected herewith it is also recommended to delete the second sentence of paragraph 7.3(e) of
the Code of Conduct on the requirement that the competent authorities involved should reach a
mutual understanding on whether the minimum information listed in paragraph 7.6(a) Code of
Conduct has been submitted.
20.4.4.3 Amendments to the deadline
Article 7(4) of the convention allows a waiver of the deadline for the mutual agreement procedure.
In section 17.4.4, it was concluded that the possibility of a waiver runs the risk of a lengthy
mutual agreement procedure, meaning that taxpayers faces uncertainty as to when their cases will
be resolved. Hence it effectively deprives taxpayers of their right to have double taxation
eliminated under the convention. It is submitted that the basic rule under the convention should be
that a deadline is a final deadline. As the convention provides taxpayers a reasonable term to
negotiate a mutual agreement, there should not be a possibility of a waiver of the deadline. It is
therefore recommended to delete article 7(4) of the convention. The remaining question then is
whether an extension of the deadline for the mutual agreement procedure should be allowed in
some situations, as is now envisaged in paragraph 7.1(h) of the Code of Conduct. It is submitted
that this should be the case. Best practice no. 18 of OECD’s MEMAP recommends that for
unusually complex cases an extension of the two-year deadline of the mutual agreement procedure
may be justified. Under the EU Arbitration Convention this only really concerns triangular cases,
2496
This, is as correctly pointed out by Bell, to avoid that taxpayers have to wait for a significant period under the mutual agreement
procedure, and, after the deadline has de facto expired, the competent authorities taking the position that the deadline has not really
even commenced. See Bell, K.A., Panel explores differences in arbitration under OECD MAP, commercial approaches, Tax
Management Transfer Pricing Report 2008/13, p. 519. See also Vollebregt, H., Thomas, R. & Pieschel, W., Arbitration under the new
Japan-Netherlands tax treaty, Bulletin for International Taxation April/May 2011, p. 225.
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which – unlike bilateral situations – are by nature more difficult to resolve. It is therefore
recommended to specify in the Code of Conduct that only in triangular cases may the deadline of
the mutual agreement procedure be extended. As this subject is obviously closely related to
triangular cases, the specific recommendations relating hereto are discussed in section 20.4.7.4.
20.4.4.4 Timeline for the mutual agreement procedure
Paragraph 7.4 of the Code of Conduct contains a timeline that fills-in the two-year deadline of the
mutual agreement procedure under the convention. Additionally, paragraphs 7.1(b) and (e) of the
Code of Conduct set out some general points in relation to this timeframe. In section 17.4.4, it was
concluded that this timeline offers valuable guidance as to how to operate during the mutual
agreement procedure, and may contribute to a more efficiently functioning procedure. The
deadlines set in this timeline also make it sufficiently clear that a mutual agreement can be
reached within the two-year term of article 7(1) of the convention. Although some criticism on the
lack of detailed guidance on the second phase of the mutual agreement procedure (negotiation
phase) can be advanced, it was concluded that the absence of detailed rules also allows the
competent authorities a degree of flexibility to conduct the procedure in the manner that they feel
to be most appropriate. There is thus no need to amend the timeline for the mutual agreement
procedure in paragraph 7.4 other than to reflect the recommendation made in section 20.4.2 to
introduce an 18-month deadline for the mutual agreement procedure. These recommendations are
threefold. First, for clarity purposes, it is recommended to deal separately with the timeline in the
Code of Conduct. Second, in light of the criticisms put forward in section 13.6.2.5, to better reflect
that the competent authorities, for reaching a mutual agreement, should use all possible forms of
communication.2497 Third, anticipating the discussion on improving the position of taxpayers
under the convention in section 20.4.4.7.2, it is in this section recommended to make a hearing
session a standard element during the mutual agreement procedure. This will be beneficial both
for taxpayers and for the competent authorities. As the taxpayer possesses all the key information
on the transactions under review in the mutual agreement procedure, a hearing session would not
only allow him to give his views on the case, it may also facilitate clarification of the facts, and
provide the competent authorities with the opportunity to ask questions to key persons responsible
for the taxpayer’s transfer pricing policy. The result should be a speedier and better informed
mutual agreement procedure.2498 In other words, a hearing session may contribute to achieving a
more effective mutual agreement procedure. 2499 Moreover, as the taxpayer has the right of
acceptance of a mutual agreement reached, involving him to a greater extent in the procedure
would then also increase the chances of the taxpayer accepting the outcome, as it should at least
be more understandable and palatable.2500 It is in that regard recommended that the hearing
session should take place at the beginning of the mutual agreement procedure, because if it sheds
a new light on the case after the Member States have prepared their position papers, it may be
necessary to revise those papers, which would defeat the objective of a quick resolution of the
case. Further, an early hearing session may prevent unnecessary requests for additional
information later on in the procedure, and thus also protect taxpayers from excessive compliance

2497
See for input for this recommendation, paragraph 40 and 58 of the Commentary to article 25 of the OECD Model Convention;
paragraph 3.5 of OECD’s MEMAP; and paragraphs 133 and 174 of the UN’s Guide to the mutual agreement procedure.
2498
By implementing this recommendation the main argument of business representatives within the EU JTPF, namely that taxpayers
want to participate in the mutual agreement procedure so as to explain the facts and circumstances of the case, is taken into account.
See for a similar view also BIAC, Comments on OECD Discussion Draft: improving the process for resolving international tax
disputes, October 25, 2004, par. 3 and BIAC, Comment on OECD Discussion Draft: Proposals for Improving Mechanisms for the
Resolution of Tax Treaty Disputes (the ‘Discussion Draft’), May 5, 2006, par. 32. The recommendation also reflects the compromise
that was initially reached within the EU JTPF, but finally not reflected in the Code of Conduct, that taxpayers should not be granted the
formal right to be present during discussions of the competent authorities, but should be allowed to request a hearing session with all
competent authorities involved.
2499
See for similar views also OECD, Transfer pricing, corresponding adjustments and the mutual agreement procedure, November
24, 1982, para. 97-100 and 116; paragraph 29 of the Commentary to article 25 of the OECD Model Convention; paragraph 4.58 OECD
Transfer Pricing Guidelines; Best practice #13 and paragraph 3.3.2-3.3.3 of OECD’s MEMAP; and UN’s Guide to the mutual
agreement procedure, par. 154. See also Züger 2002, p. 344 and 2003, p. 21-22; Verlinden, Boone & De Meue 2003, p. 99; Bakker
2003, par. 2.2.2; and Djebali 2012, para. 3.5.4.3, 5.4.2.1.1, 5.4.3.1.1.2 and 5.4.4.
2500
See also OECD, Report Improving the process for resolving international tax disputes, July 27, 2004, par. 75.
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costs. Hence an early hearing session benefits all parties concerned. To reflect these
recommendations, the following provision should be included in the Code of Conduct:2501
‘Competent authorities will use the following timeline when conducting the mutual agreement
procedure under the Arbitration Convention:
Months 7-8: within eight months after the commencement date of the two-year deadline as
specified in paragraph 7.6(b) of this Code of Conduct, the enterprise that submitted the request
for the application of the Arbitration Convention shall be invited to a hearing session by the
competent authority to which the request was submitted;
Months 9-12: the competent authority to which the request was submitted will send a position
paper to the competent authority of the other Contracting State involved in the case within four
months of the date of the hearing session;
Months 13-18: the competent authority that receives a position paper will, unless it agrees with
the content of this position paper, send a responding position paper within six months after
receipt of the position paper; and
Months 19-24: the competent authorities involved shall conduct negotiations with a view to
reaching a mutual agreement for the case under review. Any appropriate means for reaching such
agreement as expeditiously as possible, including face-to-face meetings, will be considered. This
includes any form of communication, such as letters, telephone, fax, e-mail, or video
conferencing, whichever is the most suitable. Where appropriate, face-to-face meetings shall be
held to facilitate reaching an agreement’.

Following this recommended timeline, it is recommended to amend paragraph 7.4 of the Code of
Conduct accordingly, as regards the targeted timeframes for the mutual agreement procedure.
This is discussed in section 20.4.4.7 below, when discussing the content and exchange of position
papers. Specifically as to the suggested hearing session, it is recommended to reflect in the Code
of Conduct the aim and purpose of this session, as well as the rights and role of each party
attending this session. The wording should be as follows:
‘During the joint hearing session, mentioned in paragraph (*), the enterprises invited to that
session shall at least be allowed to give a presentation on the case under review, explain the
relevant facts of the case and present their solution for the elimination of double taxation. If
appropriate, the hearing session can be organized via electronic measures such as videoconferencing. The competent authorities involved can mutually agree on additional rights to be
granted to the enterprises during a hearing session’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

Further to the above, paragraph 7.1(b) of the Code of Conduct stipulates that cases will be
resolved as quickly as possible, having regard to the complexity of the issues in the particular case
in question. As concluded in section 17.4.4 this provision redundantly repeats what already
follows from the spirit and other provisions of the Code of Conduct. It is therefore recommended
that this paragraph be deleted.
Last, by providing for a specific timeline for the mutual agreement procedure, and the means of
communication during this procedure, paragraph 7.1(e) of the Code of Conduct has become
superfluous. It is therefore also recommended that this provision be deleted.
20.4.4.5 Independent role of the competent authority
Paragraph 7.1(c) of the Code of Conduct contains a provision relating to the independent role to
be played by competent authorities when conducting the mutual agreement procedure under the
convention. In section 17.4.4, it was concluded that this provision is sufficiently descriptive.
Although in essence there is no need to make a recommendation in relation to this provision, it is
2501
The timeline starts counting from month seven, because for the first six months of the two-year deadline the unilateral relief
procedure is running. Thus the mutual agreement procedure only commences from month seven and runs for 18 months in line with the
recommendations discussed in chapter 18 and section 20.4.4.2.
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possible to perfect its wording. Paragraph 7.1(c) is based on Best practice no. 23 of OECD’s
MEMAP, but it is submitted that paragraph 49 of the UN’s Guide to the mutual agreement
procedure more properly reflect the independent role to be played by the competent authorities.
Insofar as relevant this paragraph stipulates:
‘Competent authorities should make every effort to resolve cases in a principled, fair, and objective
manner, deciding each case on its own merits (…)’.2502

It is recommended to incorporate this provision into paragraph 7.1(c) of the Code of Conduct. The
amended paragraph 7.1(c) should read as follows (additions in bold and deletions in
strikethrough):
‘Although the competent authoritiesy and audit (function) may belong to the same tax
administration authorities, competent authorities should maintain a degree of autonomy from the
this audit function of the tax administration in order to ensure the independency of any subsequent
review of a case by the competent authority under the Arbitration Convention. The guiding
principle should be that the competent authority’s function is to make every effort to resolve cases
under the Arbitration Convention in a principled, fair and objective manner, deciding each case
on its own merits and to ensure a fair and appropriate application of the Arbitration Convention,
not to seek to uphold all adjustments proposed by the tax authorities of its Member Contracting
State’.

20.4.4.6 Common working language
The convention does not include a provision setting out that standard a common working language
to be used during the mutual agreement procedure. With 24 official languages, it is likely that
costs of translation and delays will be incurred by the competent authorities and taxpayers alike.
In section 17.4.4, it was concluded that paragraph 7.3(a) of the Code of Conduct does not provide
a satisfactory solution, largely because agreeing on a common working language is only optional.
In order to produce an efficient and less costly mutual agreement procedure, it is recommended
that English should be used as the standard common working language during this procedure,2503
because it is that language that is generally used as working language during the mutual
agreement procedure and also MNEs conduct their transfer pricing documents mainly in
English.2504 An exception, as suggested in section 20.4.2.5.3, should be made for those Member
States that share a common national language. To implement these recommendations, paragraph
7.3(a) of the Code of Conduct should be rewritten as follows (additions in bold and deletions in
strikethrough):
‘In order to minimize costs and delays caused by translation, the mutual agreement procedure, in
particular the exchange of position papers, should shall be conducted in a common working
language the English language. or in a manner having the same effect, if the competent
authorities can reach agreement on a bilateral (or multilateral) basis. If the competent authorities
involved in a case share the same national language, they may, as a deviation from this rule,
mutually agree to conduct the procedure in that language. Any such agreement should be made
public’.

20.4.4.7 Content and exchange of position papers
Section 13.6.5.5 extensively discussed the rules of paragraph 7.4 Code of Conduct on the content
and exchange of position papers. The general conclusion drawn was that in essence the content of
these position papers is sufficiently descriptive for conducting the mutual agreement procedure.
2502
See also Best practice no. 3 of OECD’s MEMAP, which stipulates: ‘in the resolution of MAP cases, a competent authority should
engage in discussions with other competent authorities in a principled, fair and objective manner, with each case being decided on its
own merits (…)’.
2503
See also the remark of the representative from Denmark within the EU JTPF in doc. JTPF/007/2003/EN, par. 40 and Van Vlem et
al 2014, p. 234.
2504
See inter alia Italy’s regulation of June 5, 2012, par. 4.2.8; the Decree of the Netherlands State Secretary of Finance
(IFZ2008/248M) of September 29, 2008, par. 2.5 for such allowance.
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Nevertheless, from a textual and procedural perspective three points of criticism were noted,
relating to: (i) the party to issue the position paper, (ii) the content of the position paper and (iii)
the form and content of the responding position paper. It is unnecessary to repeat the conclusion
drawn in section 17.4.4 on the guidance in paragraph 7.4 of the Code of Conduct or to discuss in
detail these points of criticism. It suffices to make the following recommendations.
First, the choice has to be made of which party has to issue the position paper: the competent
authority of receipt of the request for the convention’s application or the competent authority that
imposed the profit adjustment. As observed in section 13.6.5.5, the competent authority of receipt
has to conduct the unilateral relief procedure, and if double taxation cannot be resolved at a
unilateral level it must then initiate the mutual agreement procedure. This competent authority is
clearly, from a procedural perspective, best placed to take the first step in that procedure, by
issuing a position paper. Paragraph 7.4(a) of the Code of Conduct now refers to the competent
authority of the Member State that imposed the profit adjustment as the party that should issue the
position paper. As concluded in section 17.4.4 this is not in line with the wording used in, and the
structure of, the convention. It is submitted that this, however, should not cause practical
problems. The competent authority of the Member State that imposed the profit adjustment will
most probably also be the competent authority to which a request for the convention’s application
was submitted, as the (possible) imposition of such profit adjustment is generally the trigger for
taxpayers to submit such request.2505 Only in a limited number of cases will the request not have
been submitted to the competent authority of the Member State that imposed the adjustment. So a
recommendation that the competent authority to which the request for the application of the
convention is submitted should issue the position paper should not cause any significant problems.
In addition, it is also recommended to adopt some textual amendments to contribute to a more
streamlined content of position papers: a more obligatory wording on what should be included in a
position paper, and only a reference to competent authorities in singular form, as triangular cases
are dealt with separately in the Code of Conduct.2506 To implement these recommendations,
paragraph 7.4(a) of the Code of Conduct should be amended as follows (additions in bold and
deletions in strikethrough):
‘Member States undertake that when a mutual agreement procedure has been initiated, the The
competent authority of the Contracting State to which the request for the application of the
Arbitration Convention was submitted country in which a tax assessment, i.e. a final decision of
the tax administration on the income, or equivalent has been made, or is intended to be made,
which contains an adjustment that results, or is likely to result, in double taxation within the
meaning of Article 1 of the Arbitration Convention, will send a position paper to the competent
authority (ies) of the other Member Contracting State (s) involved in the case. The position paper
will contain the following information relevant for understanding the case under consideration.
Depending on the facts and circumstances of the case the position paper may set out e.g.:’.

No recommendations are made in relation to the content of the position paper, except for the use
of the words the case made by the person making the request in paragraph 7.4(a)(ii) of the Code
of Conduct. For the purposes of clarity it is recommended to amend this to read: ‘an overview of
the case’.
Second, in light of the recommendations made in section 20.4.4.4 on the timeline for the mutual
agreement procedure, it will be unnecessary to set a specific deadline in paragraph 7.4 of the Code
of Conduct for sending a position paper. For that reason, it is recommended that paragraph 7.4(c)
be deleted.
On the basis of these recommendations for paragraphs 7.4(a) and (c) of the Code of Conduct, it is
recommended also to amend paragraph 7.4(d) to simplify it by only referring to the competent
2505
2506

See also Djebali 2012, par. 3.5.4.1.
Reference is made to section 20.4.7.4 for recommendations as to such cases.
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authority that receives a position paper. Furthermore, in light of the recommendation to introduce
a timeline for the mutual agreement procedure (see section 20.4.4.4), there too a time limit for a
responding position paper is no longer necessary. To have a more comprehensive and logical
provision, it is specifically recommended to merge subparagraphs (d) and (e), and to replace the
reference to double taxation by a reference to article 1(1) of the convention. After renumbering,
the redrafted provision should read as follows (additions in bold and deletions in strikethrough):
‘(d) Member States undertake that, where (c) Where a competent authority of a Contracting State
country in which no tax assessment or equivalent has been made, or is not intended to be made,
which results, or is likely to result, in double taxation within the meaning of Article 1 of the
Arbitration Convention, e.g. due to a transfer pricing adjustment, receives a position paper from
another a competent authority of another Contracting State, it will respond by sending a
responding position paper as quickly as possible taking account of the complexity of the particular
case and no later than six months after receipt of the position paper. (e) The response that should
take one of the following two forms:

(i)

If the competent authority believes that double taxation has occurred, or is likely to occur, that
the case is eligible under the Arbitration Convention pursuant to Article 1(1) thereof, and
agrees with the remedy solution proposed in the position paper, it will inform the other
competent authority(ies) accordingly and make such adjustments or allow such relief as
quickly as possible will implement the agreement reached pursuant to Article 6(2) of the
Arbitration Convention and paragraph (*) of this Code of Conduct;
(ii) If the competent authority does not believe that double taxation has occurred, or is likely to
occur, the case is eligible under the Arbitration Convention pursuant to Article 1(1) thereof,
or does not agree with the remedy solution proposed in the position paper, it will send a
responding position paper to the other competent authority(ies) that issued the position paper.
setting out its reasons and proposing an indicative time scale for dealing with the case taking
into account its complexity. To enable the competent authorities to identify the areas of
disagreement and to understand the position of the responding competent authority, a rebuttal
or response responding position paper could should include e.g.: an indication of the areas or
issues where the competent authorities are in agreement or disagreement and may also
include:
• Requests for additional information and explanations necessary to clarify particular
issues;
• Presentation of other or additional information considered pertinent to the case, but not
raised in the initial position paper; and
• Submission of proposals or views to resolve the issue.
The proposal will include, whenever appropriate, a date for a face-to-face meeting, which
should take place no later than 18 months from the latest of the following dates:
(aa) the date of the tax assessment notice, i.e. final decision of the tax administration on the
additional income, or equivalent;
(bb) the date on which the competent authority receives the request and the minimum
information as stated under point 7.6(a).
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

Last, to solve the criticism raised in section 17.4.4, it is also recommended to split the content of
the responding position paper into an obligatory part and an optional part as well as deleting the
reference to face-to-face meetings in paragraph 7.4(e) of the Code of Conduct. The reason hereof
is that such face-to-face meetings are already reflected in the recommended amendment to
paragraph 7.1(e) Code of Conduct (see section 20.4.4.4). As the same applies to paragraph 7.4(f)
of the Code of Conduct, it is recommended that this provision be deleted.
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20.4.4.8 Confidentiality of information
Confidentiality of information is an important issue for taxpayers when choosing a remedy for the
elimination of double taxation.2507 Especially in the field of transfer pricing – an enterprise’s
transfer pricing policy may contain certain business information not known to their competitors –
confidentiality of information is essential. 2508 Under the OECD Model Convention, the
confidentiality of information that is exchanged during the mutual agreement procedure is ensured
pursuant to article 26. Article 26(1) allows competent authorities to exchange information that is
foreseeably relevant for the carrying out of the provisions of the convention, which includes the
mutual agreement procedure.2509 Article 26(2) contains a confidentiality clause, which, in the
wording of the OECD ‘sets outs rules that ensure that any information exchanged under the
double tax convention is subject to strict confidentiality that protect the legitimate private rights of
any person to whom the information relates’. 2510 This confidentiality clause is generally
incorporated in double tax conventions between the Member States. The EU Arbitration
Convention does not include a provision that guarantees the confidentiality of information that is
collected, used and exchanged prior to and during the mutual agreement procedure. Although, as
concluded in section 13.7.5, it is valuable that paragraph 7.3(c) of the Code of Conduct does
contain a confidentiality provision, taxpayers would enjoy much greater legal certainty if such a
provision were included in the convention itself. But it is insufficient only to copy paragraph
7.3(c) into the convention, as the content of paragraph 7.3(c) cannot actually ensure that the
secrecy provisions under the application double tax convention or/domestic legislation can be
applied in respect of the convention. In order to provide taxpayers with a sufficient degree of
certainty that the information that is collected, used and exchanged prior to and during the mutual
agreement procedure will remain confidential, it is recommended that paragraph 7.3(c) be deleted
and a new provision be inserted into the EU Arbitration Convention itself, modelled on, rather
than just copied from article 26(2) of the OECD Model Convention.2511 This provision should as
follows:
‘All information that is collected, used and exchanged by competent authorities of the Contracting
States involved in the case prior to and during the application of the procedures under this
Convention shall be treated as secret in the same manner as information obtained under the
domestic laws of those States and shall be disclosed only to persons or authorities (including courts
and administrative bodies) concerned with the assessment or collection of, the enforcement or
prosecution in respect of, or the determination of appeals in relation to the taxes referred to in
Article 2 of this Convention. Such persons or authorities shall use the information only for such
purposes. They may disclose the information in public court proceedings or in judicial
decisions’.2512

2507
See also OECD’s report Keeping it safe – the OECD guide on the protection of confidentiality of information exchange for tax
purposes of July 23, 2012, p. 5 and paragraph 2.4 of the OECD’s Model charter of taxpayer’s right and responsibilities of May 5, 2013.
2508
See also section 6, paragraph 3 of PATA’s MAP Operational guidance for member countries of the Pacific Association of Tax
Administrators.
2509
See for an explicit confirmation paragraph 4 of the Commentary to article 25 of the OECD Model Convention.
2510
See also OECD’s MEMAP, par. 2.2.2, which stipulates that all information obtained or generated during a mutual agreement
procedure is fully protected by the confidentiality principles of the applicable double tax convention.
2511
Article 26(2) of the OECD Model Convention is specifically chosen, as competent authorities uses this provision as basis for
exchanging information during the mutual agreement procedure under double tax conventions and as it safeguards the confidentiality
of information during that procedure. See paragraph 3 of the Commentary to article 26 of the OECD Model Convention: ‘similarly,
mutual agreement procedures are dealt with in Article 25, but exchanges of information for the purposes of a mutual agreement
procedure are governed by Article 26 (see paragraph 4 of the Commentary on Article 25)’. Paragraph 4 of the Commentary to article
25 of the OECD Model Convention stipulates: ‘as regards the practical operation of the mutual agreement procedure, the Article, in
paragraph 4, merely authorizes the competent authorities to communicate with each other directly, without going through diplomatic
channels (…). Article 26 applies to the exchange of information for the purposes of the provisions of this Article. The confidentiality of
information exchanged for the purposes of a mutual agreement procedure is thus ensured’.
2512
With the 2014 update of the OECD Model Convention, article 26(2) was supplemented with the following sentence:
‘notwithstanding the foregoing, information received by a Contracting State may be used for other purposes when such information
may be used for such other purposes under the laws of both States and the competent authority of the supplying State authorizes such
use’. See OECD, the 2014 Update to the OECD Model Convention, Paris, July 15, 2014, p. 39-56. It is chosen not to copy this
sentence in the EU Arbitration Convention, as this sentence has no relevance for the mutual agreement procedure, but covers a broader
scope of application.
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By incorporating this provision it is clear that any information submitted by the taxpayer when
requesting application of the convention must be treated with the same confidentiality as under the
double tax conventions between Member States; this ensures that a legally coherent system is
created.2513
20.4.4.9 Costs of the procedure
In section 17.4.4, it was concluded that it is (in essence) fair that each stakeholder in the process
should bear its own costs during the mutual agreement procedure; this should therefore remain the
basic rule under the convention. Nevertheless, as the taxpayer is not a participant in the
proceedings, he has no influence on the costs during this procedure. In practice they mainly arise
due to requests for additional information. A balance needs therefore to be found between the
needs and interests of taxpayers, and those of the competent authorities involved. 2514 It is
submitted that the information listed in paragraph 7.6(a) of the Code of Conduct is sufficient to
start the negotiations during the mutual agreement procedure. For purposes of clarifying certain
facts, it may be necessary to request additional information, but to avoid excessive compliance
costs taxpayers need to be protected against excessive and multiple requests for information,
which may easily lead to excessive compliance costs. For that reason it is recommended that
paragraph 7.1(g) of the Code of Conduct should be amended. At present it only states that the
mutual agreement procedure should not impose inappropriate and/or excessive compliance costs
on taxpayers, but it fails to clarify what inappropriate and excessive compliance costs are. The
recommended amendment concerns three aspects. First, paragraph 7.1(g) should better align with
paragraph 7.6(a), so as to make clear that any information requested is only to clarify certain facts,
not to seek new information. Second, paragraph 7.1(g) should specify when requests for additional
information are allowed. Third, it should also refer to the introduction of a hearing session, as
recommended in section 20.4.4.4, in which certain questions can already be asked to taxpayers.
The amended provision should read as follows (additions in bold and deletions in strikethrough):
‘The mutual agreement procedure under the Arbitration Convention should not impose any
inappropriate or excessive compliance costs on the person enterprise that submitted the request
for its application requesting it, or on any other person involved in the case. In particular but not
limited to further requests for additional information, in line with paragraph 7.6(a)(viii) of this
Code of Conduct, be well-targeted and solely be made if the facts of the case are not sufficiently
clear to enable an agreement on the elimination of double taxation to be reached, and if those
facts have not been clarified sufficiently in the hearing session or in the information submitted
under paragraph 7.6(a) of this Code of Conduct’.

20.4.4.10 Outcome of the procedure
In section 17.4.4, it was concluded that the convention provides sufficient guidance on how to act
once the mutual agreement comes to an end. This applies when an agreement is reached between
the competent authorities involved (articles 6(2) and 14 of the convention) or if no agreement can
be reached (article 7(1) of the convention). There is therefore no need to make a recommendation
on this point. Section 19.2.3.4.3 recommended the introduction of a default mechanism in case the
competent authorities do not refer a case to the arbitration procedure if, after the expiry of the twoyear deadline of the mutual agreement procedure, they have not reached an agreement. This
envisages that the Commission should be empowered to establish the advisory commission in
these circumstances. There is no need for further recommendations on this matter. A last item to
be discussed is article 7(5) of the convention, which allows cases not to be referred to the
arbitration procedure for whatever reason. In section 17.4.4 it was concluded that although that
provision was intended to provide taxpayers a possibility not to have their cases referred to the
arbitration procedure, while their rights during the mutual agreement procedure remained
2513

As correctly stated by paragraph 11 of the Commentary to article 26 of the OECD Model Convention, the maintenance of such
secrecy is a matter of domestic law, as also the sanctions for breaching the confidentiality, which is for the EU Arbitration Convention
similar as to the mutual agreement procedure under the applicable double tax convention.
2514
The 1981 IFA report on the mutual agreement procedure already noted that competent authorities should reasonably adjust their
demand for information to what is proportionate to the amount of issue so as to reduce the costs for taxpayers. See Koch 1981, p. 118.
See also Hinnekens 1992, p. 101. It is submitted that this is no different for the EU Arbitration Convention.
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unaffected, the fact that article 7(5) was there at all meant that the competent authorities might use
it a pressure tool to avoid actually referring a case to the procedure. This in fact nullifies the
advantage of the convention: a binding and time-limited dispute settlement mechanism. Because
the actual value of the provision is negligible, and because if taxpayers desire that their cases be
not referred to the arbitration procedure they can already simply withdraw their request for the
convention’s application, there is no need to include this provision in the convention. For that
reason it is recommended that article 7(5) be deleted.
20.4.5 Phase IV: Arbitration procedure
20.4.5.1 General considerations
This section sets out recommendations for improving the functioning of the arbitration procedure
under the convention. They are based on the general recommendations made in chapter 18 to
change the foundation of this procedure from an opinion procedure into a directly binding
arbitration procedure. For this reason, in this and the following sections, references in the
convention and in the Code of Conduct to the advisory commission are changed into a reference
to the arbitration commission. This also applies to the previous recommendations made in this
chapter. This change of wording is reflected in Annex IX.
With respect to the arbitration procedure the following subjects are discussed: six-month deadline
(20.4.5.2); establishment of the arbitration commission (20.4.5.3); composition of the arbitration
commission (20.4.5.4); secretarial assistance (20.4.5.5); selecting and appointing members
(20.4.5.6); proceedings within the arbitration commission (20.4.5.7); confidentiality of
information (20.4.5.8); costs (20.4.5.9), and outcome of the procedure (20.4.5.10).
20.4.5.2 Six-month deadline
Pursuant to article 11(1) of the convention, the arbitration commission has six months in which to
deliver an opinion on the case referred to it. As concluded in section 14.2.5, that period is
appropriate to conduct an arbitration procedure, and for that reason there is no need to make a
recommendation on this point. 2515 Nevertheless, there is a need for proper rules on the
commencement date of the six-month deadline. Pursuant to paragraph 9.3(a) of the Code of
Conduct, the six-month deadline commences the moment the chairman confirms that the
arbitration commission’s members have received ‘all relevant documentation and information’.
Paragraph 9.2(f) of the Code of Conduct defines this phrase as: ‘all documents, reports,
correspondence and conclusions used during the mutual agreement procedure’. In international
tax law this is not an illogical rule. For example, paragraph 16 of OECD’s Arbitration Sample
refers to the moment that the arbitration commission’s chair communicates that he has received all
information.2516 If the rule of the OECD is considered, it appears more efficient and logical that
the date of receipt of all information by the chairman constitutes the commencement date of the
six-month deadline, rather than the date of receipt by all commission members, as the latter may
be more time consuming and is also inefficient. For that reason, it is recommended that the rule of
paragraph 16 of OECD’s Arbitration Sample should be followed in paragraph 9.3(a) Code of
Conduct. In addition, it is also recommended to amend paragraph 9.3(a) so as to properly reflect

2515
This deadline does not deviate from the deadlines provided for in respect of the arbitration procedures under OECD’s Arbitration
Sample, and the double tax conventions that incorporate an arbitration clause. See paragraph 16 of OECD’s Arbitration Sample and
paragraph 37 of the Commentary to OECD’s Arbitration Sample. In total 30 of the 200 double tax conventions that incorporate an
arbitration clause provide for rules on the timeline for the arbitration procedure. Of these 30 double tax conventions 21 also set the
deadline at six months. The EU Arbitration Convention thus keeps pace with international standards.
2516
Those double tax conventions that incorporate an arbitration clause and provide for procedural rules, use different rules. The
agreements of Germany with the Netherlands (Mutual Agreement of April 12, 2012) and the United Kingdom (Mutual Agreement of
March 30, 2010), and of the Netherlands with Japan (Implementing Arrangement of August 25, 2010) and the United Kingdom
(Mutual Agreement of October 2, 2008) follow OECD’s Arbitration Sample. The remaining double tax conventions use the date on
which (a) the request for arbitration was submitted (5 double tax conventions); (b) the chair was appointed (7 double tax conventions);
(c) the matter was referred to the arbitration commission (similar to article 11(1) of the EU Arbitration Convention – 6 double tax
conventions); and (d) the case has been presented (8 double tax conventions). It is submitted that these rules generally follow from one
state’s unilateral policy: Japan is a signatory state to 6 of the 7 double tax conventions in respect of category (a), the United States to 5
of the 6 double tax conventions of category (b), Austria to 5 double tax conventions of category (c) and Italy to all 8 double tax
conventions of category (d).
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that it concerns the commencement date of six-month deadline of the arbitration procedure, which
should be amended accordingly as follows (additions in bold and deletions in strikethrough):
‘A case is for purposes of Article 11(1) of the Arbitration Convention considered to be referred to
the advisory arbitration commission on the date when the its chairman confirms that he has its
members have received all relevant documentation and information specified in point 9.2(f) of this
Code of Conduct’.

Further, to solve the points of criticism raised in section 14.2.5 in relation to paragraph 9.2(f) of
the Code of Conduct, it is recommended to: (i) delete the words ‘in particular’ and only include a
reference to all information used during the mutual agreement procedure and (ii) assign the task of
providing all information to the arbitration commission to a single competent authority. In line
with other tasks to be performed during the arbitration procedure, it is suggested that this should
be the competent authority to which the request for the convention’s application was submitted.
As paragraph 9.2(f) closely relates to the submission of information to the arbitration commission,
the specific recommended amendment of this provision is further discussed in section 20.4.5.3
below.
20.4.5.3 Establishment of the arbitration commission
As demonstrated in section 14.3.5, the convention does not contain rules as to by which party, and
within what deadline, the arbitration commission should be established. More importantly, the
convention also does not include a sanction mechanism if the competent authorities do not
establish the advisory commission after expiry of the two-year deadline of the mutual agreement
procedure. Presumably this is why on December 31, 2014 there were 234 cases eligible for
arbitration, but which had not been referred to the arbitration procedure. As a solution, paragraph
9.2(a) Code of Conduct stipulates that the competent authority of the Member State that imposed
the profit adjustment should take the initiative to establish the arbitration commission. The
deadline is set, pursuant to paragraph 9.2(b) of the Code of Conduct, at six months. Section 14.3.5
evaluated these rules and advanced several points of criticism. To deal with them, it is
recommended that the following changes be made to the convention and the Code of Conduct:
•

•
•

•

The obligation to establish the arbitration commission should be put on the competent
authority to which the request for the convention’s application was submitted.2517 This should
not be merely an entitlement to take the initiative, but instead a real obligation;
In order to provide for a uniform application of the convention, the competent authorities
should not be allowed to agree on deviating rules;
A sanction mechanism should be put in place if the competent authority concerned fails to
fulfill this obligation within a given deadline. Not only will this avoid delays in establishing
the arbitration commission, it will more crucially avoid that an arbitration commission is not
established at all; and
A clear deadline should be introduced in the convention for establishment of the arbitration
commission.

As to the last recommended changes, chapters 18 and 19 already discussed recommendations on
the deadline for establishment of the arbitration commission, and the introduction of a sanction
mechanism. The deadline for establishment is set at three months and the sanction mechanism
assigns the Commission competence to establish the arbitration commission if the relevant
competent authority fails to meet its obligation within the deadline.2518 A three-month deadline
2517

This rule is in line with the unilateral policy of Belgium and the Netherlands prior to the adoption of the Code of Conduct and fits
with article 6(1) of the convention, which provides that the Member State that receives the request for the convention’s application is
obliged to conduct the unilateral relief procedure and to initiate the mutual agreement procedure. See section 14.3.5.
2518
See also Djebali 2012, par. 7.4.4 and 7.5.3, who also concluded that a six-month term is too long for establishing an arbitration
commission. For that reason Djebali suggested – not specifically relating to the convention – to establish the arbitration commission
within two months: one month for submission of a request for arbitration by the taxpayer and one month for appointing arbitrators. The
arbitrators so appointed would jointly appoint the arbitration commission’s chairman. In case of failure either the OECD or the EU
should be allowed to appoint the arbitrators within one month after ending of the two-month deadline. The proposal made in this work
essentially comes down to the same as Djebali’s proposals. The difference, however, is that under the convention there is no need to
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was specifically chosen, because it will not substantially delay proceedings under the convention
and also is not too short to conduct the necessary actions to establish the arbitration commission.
Such a term is feasible and reasonable, because under the convention there is already a publicized
list of arbitrators available, which facilitates a more streamlined and easier process. The specific
details of the rules for selecting and appointing members of the arbitration commission within this
three-month deadline are discussed in section 20.4.5.6.
In sum, by introducing a sanction mechanism in the convention and a deadline for establishment
of the arbitration commission, the difficulties identified in section 14.3.5 will be resolved. There
will then be no need to maintain paragraphs 9.2(a) and (b) in the Code of Conduct, and it is
therefore recommended that these provisions be deleted. Subsequently, article 9(7) EU Arbitration
Convention will also become redundant and can also be deleted.
20.4.5.4 Composition of the arbitration commission
Pursuant to article 9(1) of the convention and paragraph 9.2(c) of the Code of Conduct, the
arbitration commission generally consists of seven persons: one chairman, two representatives per
each involved Member State and an two independent persons. The general conclusion drawn in
section 14.5.5 was that the current rules on are sufficiently clear, but that seven members is too
large a number for an arbitration commission to operate effectively and efficiently. Chapter 18
made recommendations on a strategic level to improve the functioning of the arbitration
procedure. It was chosen to keep Member States’ representatives as members of the arbitration
commission and in exchange for that provide for a directly binding arbitration procedure.2519 So
the remaining question is how the arbitration commission should be composed so as to be able to
operate effectively and efficiently. Although the current rules allow Member States flexibility to
agree on the number of arbitrators they deem appropriate for a specific case, there is a risk of
divergent practices among the Member States. Not only may this lead to a non-uniform
application of the convention, it also creates uncertainties. It is therefore recommended to fix the
number of members of the arbitration commission and to state this in article 9(1) of the
convention. In order to avoid a tied vote in delivering an opinion, the arbitration commission
should always consist of an uneven number of members. In the international tax arena there is
consensus that the arbitration commission should generally consist of three members. Each
disputing state appoints its own arbitrator, and the two arbitrators together appoint the third
arbitrator, who also functions as the commission’s chairman.2520 Although there is international
specifically request the initiation of the arbitration procedure, and thus no need to provide a term for that purpose. Furthermore, a term
of one month for appointment of arbitrators is fairly short, as potential arbitrators need to be approached and they have to consider
whether they are willing and able to act as a member of an arbitration commission. In deviation from Djebali’s proposal, a two-month
term for establishing the arbitration commission is specifically chosen. Additionally, Djebali’s proposal does not take into account that
there may be a risk of an incomplete and no up-to-date list of eligible arbitrators. For that reason it is chosen to assign competence to
the Commission to appoint arbitrators if Member States fail to do so, and to nominate persons on the list of potential arbitrators if a
Member State does not nominate five persons. This gives the Commission a term of one month to select and appoint arbitrators.
Although it can also be argued that one month is a rather short period, the threat that the Commission will appoint arbitrators should be
enough to deter Member States from not complying with the two-month deadline for appointing arbitrators. In reality, the likelihood of
the Commission actually having to act is limited.
2519
Reference is made to chapter 18 for a further discussion. As there is an objective standard available to be used by the arbitration
commission when taking a decision, it is not necessary to exclude Member States’ representatives. Such representation is also not
uncommon in international tax law. For example, paragraph 7 of the OECD’s Arbitration Sample also allows government officials to
be appointed as arbitrators, unless they have previously been involved in the case. This approach was criticized in the literature by
BIAC and Desax & Veit, see Business and Industry Advisory Committee, Comment on OECD Discussion Draft: Proposals for
Improving Mechanisms for the Resolution of Tax Treaty Disputes (the ‘Discussion Draft’), May 5, 2006, par. 5 and Desax & Veit 2007,
p. 20. However, Gildemeister, A.E., Arbitration of tax treaty – the 2008 OECD Model for income tax treaties will contain an
arbitration clause on: www.transnational-dispute-management.com, March 2007, par. II.2, has correctly noted that allowance of
governmental officials should be considered in the political context of making arbitration acceptable to states. It is submitted that this is
not different under the EU Arbitration Convention. For a discussion of the pros and cons of appointing government officials see also
Tropin 2006/1, p. 20.
2520
See paragraph 5 OECD’s Arbitration Sample. The double tax conventions of Germany with the Netherlands (Mutual Agreement of
April 12, 2012) and the United Kingdom (Mutual Agreement of March 30, 2010) and of the Netherlands with Japan (Implementing
Arrangement of August 25, 2010) and the United Kingdom (Mutual Agreement of October 2, 2008) incorporated this rule. Further, this
rule is also incorporated in the double tax convention between Canada and the United Kingdom (Exchange of Notes of July 27, 2015),
of the conventions of Austria with Armenia (February 27, 2002), Bahrain (July 2, 2009), Bosnia & Herzegovina (December 16, 2010),
Macedonia (September 10, 2007), Mongolia (July 3, 2003) and San Marino (November 24, 2004); of Italy with Armenia (June 14,
2002), Croatia (October 29, 1999), Georgia (October 31, 2000), Lebanon (November 22, 2000), Jordan (March 26, 2004), Moldova
(July 3, 2002), San Marino (March 21, 2002) and Slovenia (September 11, 2001); and between Luxembourg and Mexico (Protocol of
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consensus on the number of arbitrators to be appointed, that does not automatically mean that
three would be the right number for the convention. The Member States accepted the convention
because they were kept involved in the arbitration procedure through appointing their own
representatives in addition to independent persons and the chairman. This mixture of members
should therefore remain the basis for the arbitration commission’s composition. As the number of
independent persons is already the lowest possible number, any reduction has to come from
Member States’ representatives. Article 9(1) of the convention already allows a reduction in the
number of Member States’ representatives to one per Member State. Member States involved in
the arbitration procedures conducted under the convention have used this possibility.2521 It is thus
recommended that the arbitration commission should be composed of five members: one
chairman, two independent persons and one representative per Member State. 2522 This
composition then still consists of an uneven number, but the majority of its members will be
independent persons. This in any case avoids a tied voting or a deadlock in adopting the
arbitration decision, and more importantly speeds up proceedings. 2523 To implement this
recommendation, article 9(1) of the convention – along with some textual amendments – should
be amended as follows (additions in bold and deletions in strikethrough):2524
‘The advisory arbitration commission referred to in Article 7(1) shall consist of, in addition to its a
chairman: Two, one representatives of per each competent authority Contracting State concerned;
this number may be reduced to one by agreement between the competent authorities; and two An
even number of independent persons of standing to be appointed by mutual agreement from the list
of persons referred to in paragraph 4 or, in the absence of agreement, by the drawing of lots by the
competent authorities concerned’.

Based on this amendment of article 9(1), paragraph 9.2(c) Code of Conduct, also dealing with the
arbitration commission’s composition can be deleted accordingly.
20.4.5.5 Secretarial assistance
Paragraph 9.2(d) Code of Conduct includes rules for secretarial assistance to be provided during
the arbitration procedure. Although considered a highly valuable provision, section 14.5.5
identified the following weaknesses: (i) Member States are unnecessarily allowed to agree on an
alternative for secretarial assistance, (ii) the provision lacks a deadline within which the secretariat
should be established and (iii) the provision includes ambiguous wording as regards the
secretariat’s independent functioning under the arbitration commission’s chairman. It is
recommended to deal with these problems, by providing for a more effective, independent and
efficiently functioning secretariat. In section 19.2.3.3.2, it was recommended to introduce a central
and permanent secretariat, established by and functioning under the auspices of the Commission.
Establishing a permanent secretariat would provide for operational contingency, create experience
with the arbitration procedure under the convention and streamline the process.2525 In section
19.2.3.4.2 these recommendations were translated into detailed and specific provisions to be
inserted in the convention or the Code of Conduct with the subsequent deletion of paragraph
February 7, 2001); of Japan with Chile (Protocol of December 17, 2015, par. 10(b)), Germany (Protocol of January 21, 2016, par.
6(b)), Hong Kong (Protocol of November 9, 2010, par. 6(b)), New Zealand (Protocol of December 10, 2012, par. 16(b)), Portugal
(Protocol of December 19, 2011, par. 13(b)) and Sweden (Protocol of December 5, 2013, art. XVII(6)(b)); and of the United States
with Belgium (Protocol of November 27, 2006, par. 6(e)), Germany (Protocol of June 1, 2006, art. XVI(22)(e)), Mexico (Protocol of
September 18, 1992, par. 18(b)(ii)(a)) and Spain (Protocol of January 14, 2013, art. XIV(10-21(a)).
2521
Inter alia in the Electrolux case, France and Italy appointed only one representative per Member State. See section 4.3.3.2.
2522
This recommendation de facto follows the proposal of the EU JTPF’s secretariat to reduce the number of Member States’
representatives to one each See doc. JTPF/014/2013/EN, p. 3 and doc. JTPF/011/REV2/2013/EN, par. 27. The proposed
recommendation reads: ‘for reasons of simplification, it is recommended that competent authorities appoint only one representative for
their competent authorities’. See also Van Vlem et al 2014, p. 234. See further Djebali 2013, par. 2, who suggested for arbitration
procedures in general that the majority of an arbitration commission should be composed of independent persons, which would in her
view increase the acceptance of taxpayers and the competent authorities of the arbitral award.
2523
See also Moses 2010, p. 654.
2524
Note that in section 18.4.3.3.4 and 19.2.3.4.3.1 it was recommended to delete the process of drawing of lots. This has been reflected
in the text of article 9(1) accordingly.
2525
See also Hinnekens 2010, p. 113, who suggested the creation of a permanent secretariat that should consist of a team of qualified
and experienced persons designated by the EU JTPF or the Commission. The tasks of this permanent secretariat should consist of
coordinating, monitoring, liaising, gathering information, publication and evaluating the arbitration procedure.
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9.2(d) of the Code of Conduct. A last issue concerns the secrecy obligation for the secretariat.
Under the current drafting of paragraph 9.2(d) of the Code of Conduct the secretariat is bound by
the same secrecy obligation as the members of the arbitration commission. As the recommended
central and permanent secretariat is to be established by and to function under the auspices of the
Commission, the EU rules on confidentiality of information will directly apply to the secretariat.
These are set out in article 339 TFEU and Commission Decision 2001/884 of November 29,
2001.2526 The following sentence should thus be included in the convention:
‘Members of the secretariat shall keep secret all matters they learn as a result of the proceedings.
The provisions of Article 339 TFEU and Commission Decision 2001/844 of November 29, 2001, or
any act and/or decision taken thereafter that replaces this article and/or decision, shall apply to
members of the secretariat’.

20.4.5.6 Selecting and appointing members
20.4.5.6.1 General considerations
The appointment process of members of the arbitration commission has three stages: appointing
Member States’ representatives, appointing independent persons, and appointing the chairman.
Moreover, alternates are appointed for each appointed independent person. The following sections
discuss recommendations to improve the process of appointing members of the arbitration
commission and to further provide guidance on the criteria to be met by these members. In section
19.2.3.4.3.1 it is recommended to set a timeline for the establishment of the arbitration
commission of three months, dividing that period into a two-month deadline for selecting and
appointing Member States’ representatives and independent persons, and a one-month deadline
for selecting and appointing the arbitration commission’s chairman.
20.4.5.6.2 Member States’ representatives
As discussed in section 14.6.1.5, neither the convention nor the Code of Conduct prescribe or
indicate who may act as Member States’ representatives, how they should be appointed, and if and
what qualifications these representatives should possess. The absence of rules allows persons
previously involved in the case, possibly working at either the level of the tax authorities or the
competent authority, to act as Member States’ representatives. In order to solve the problems
associated with the absence of rules for selecting and appointing those representatives, it is
recommended to provide for rules on which persons may act as Member States’ representatives
and how the selection and appointment process is performed. This will facilitate a more
independent, efficient, and effectively functioning arbitration commission and partially solve the
criticism about the inclusion of Member States’ representatives in the arbitration commission.
As to which government officials can be appointed as arbitrators, paragraph 7 of the OECD’s
Arbitration Sample, stipulates that government officials may not be appointed as arbitrators if they
were involved in prior stages of the case concerned.2527 Further, the double tax conventions of
Japan with Chile, Germany, Hong Kong, the Netherlands and Sweden stipulate that arbitrators
may not be employees of the tax authorities of either state, and may not have previously dealt with
the case in any capacity.2528 It is submitted that these rules ensure that a biased view – one of the
main points of criticism – of arbitrators is avoided as much as is possible, given that government
officials can act as arbitrators. It is therefore recommended to introduce a similar rule on the
appointment of Member States’ representatives, and the following persons should not be allowed
to be representatives:2529
2526

Commission decision amending its internal rules of procedure (2001/844/EC, ECSC, Euratom), [2001] OJ 317/1.
Paragraph 15 of the Commentary to OECD’s Arbitration Sample adds that once a government official has been appointed as an
arbitrator, he should act on a neutral and objective basis and is no longer considered to function as an advocate of his country.
Birnkrant correctly questioned whether it is realistic to pose such an expectation. See Birnkrant 2006, p. 619.
2528
Protocols of Japan with Chile (December 17, 2015, par. 10(b)), Germany (January 21, 2016, par. 6(b)), Hong Kong (November 9,
2010, par. 6(b)), the Netherlands (August 25, 2010,) par. 12(b)(iii) and Sweden (December 5, 2013, art. XVII, par. 6(b)). See further
paragraph 6(b) of the Implementing arrangement with the Netherlands (August 25, 2010).
2529
Also Van Herksen & Fraser 2009, p. 153, who argued that arbitrators should not have a history or conflict with the respective
taxpayers.
2527

Amsterdam, June 2016

666

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

•
•

Persons working in Member States’ tax assessment, tax audit or tax policy department; and
Persons working at the competent authority level that were previously involved in the case
during the application phase, unilateral relief procedure or the mutual agreement procedure.

It is also recommended to define which qualifications Member States’ representatives should
possess in order to be eligible to act as a member of an arbitration commission.2530 Experience
with international tax issues and especially transfer pricing knowledge and experience would seem
to be prerequisites. To give effect to these recommendations, the convention should be
supplemented by the following provision:
‘Representatives of the Contracting States shall have experience and expertise in international tax
and transfer pricing matters and also possess legal and economic knowledge. Persons working in
the tax assessment, tax audit or tax policy department of either State and/or persons who previously
have been involved in the case during prior stages under this Convention shall not be eligible to be
appointed as representatives of Contracting States’.

The last issue to be discussed is how the appointment process of these representatives has to be
conducted. In section 19.2.3.4.3.1 it was discussed within what timeframe the arbitration
commission should be established and its members should be appointed, and it was concluded that
within two months was appropriate. As with the non-appointment of independent persons, it is
recommended that a sanction mechanism should be in place in case the Member States fail to
appoint their representatives. It, however, is opportune to assign this task to the Commission, as it
has no specific knowledge of which person working for the particular Member State could be
appointed. An alternative might be that if a Member State failed to appoint a representative, the
arbitration commission would operate without that representative. It is submitted that this also not
provides for a satisfactory solution, because – apart from whether such solution would at all be
acceptable for Member States – if only one Member State fails to appoint its representative within
the given deadline, the arbitration commission would then consist of an even number (unless both
Member States failed to appoint representatives). It may well be difficult to reach a decision in
such situation, and the decision would be open to challenge by the unrepresented Member
State(s). If both options are being considered, assigning competence to the Commission appears
the most workable option and also the most logical option; it aligns with the recommendation to
assign competence to the Commission to appoint independent persons and the chairman in case of
the Member States’ failure to do so within the given deadlines. It is therefore recommended to
reflect this option in the convention. The envisaged sanction mechanism is that the Commission
would appoint a representative from the list of independent persons, by which it is guaranteed that
the arbitration commission always consists of an uneven number of members. Further, by
including this sanction mechanism, it is unlikely that Member States will fail to appoint their own
representatives: the threat of losing sovereignty to the Commission will most probably already be
sufficient. To give effect to this recommendation, the following provision should be added to
article 9 of the convention:
‘Each competent authority concerned shall appoint its own representative within two months of the
date specified in Article 7(1). If a competent authority fails to appoint its own representative within
this term, the European Commission shall appoint such representative instead within one month
thereafter from the list of persons referred to in paragraph 4’.

2530
Paragraph 5.2 of OECD’s MEMAP includes criteria that personnel of competent authorities should possess so as to be able to
fulfill the tasks assigned to competent authorities. This concerns: (a) interpretation and application of (international) tax law, (b)
economic aspects of the transactions, market, industry and commercial practices (in transfer pricing), (c) accounting and statistical data
of accounting standards and practices by MNE’s and (d) examination process and techniques. It is submitted that these criteria drawn
up in paragraph 5.2 of OECD’s MEMAP are not suitable to serve as general criteria for these representatives, as they are too detailed.
The main criterion for an arbitrator is that he is able to find a solution on the case under review. Certain knowledge and expertise of
international tax law and especially transfer pricing are to be possessed, but this can be described in general and not as detailed as in
OECD’s MEMAP.
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20.4.5.6.3 Independent persons
20.4.5.6.3.1 Process of appointment
Independent persons are appointed, pursuant to article 9(1) of the convention from a list of
independent persons and by a mutual agreement between the competent authorities involved. The
conclusion drawn in section 14.6.2.5 was that the convention lacks rules on how the appointment
process is to be performed and also that the process is ineffective and inefficient. Further, if
Member States cannot agree on the appointment of the independent persons, the system of
drawing of lots is not a suitable system, as it is surrounded by too many uncertainties and results
in too arbitrary an outcome. As a solution, it was recommended in section 19.2.3.4.3.1 to
streamline and improve the appointment process. The point of departure would still be that
Member States will appoint the independent persons, but the Commission is assigned competence
if the competent authorities involved fail to appoint the independent persons within the deadline of
two months. Based on these recommendations, there is no longer a need to maintain drawing of
lots as a default mechanism in the convention. In line with the recommendations made, it is
recommended that the rules on this process in articles 9(1) and (3) of the convention be deleted. In
order to provide for more detailed rules on the appointment process, it is also recommended to
supplement the basic rule for appointing independent persons in article 9 by the following
provision:
‘The competent authorities involved shall by mutual agreement appoint two independent persons of
standing from the list of persons referred to in paragraph 4 within two months of the date specified
in Article 7(1). If the competent authorities fail to appoint independent persons within this period,
the European Commission will on their behalf appoint these persons within one month thereafter
from the list of persons referred to in paragraph 4’.

It is submitted that by including these rules in the convention, there is a coherent system for
appointing independent persons in the arbitration commission, and an effective sanction
mechanism is put in place if Member States should fail to agree on the appointment of these
persons.
20.4.5.6.3.2 List of independent persons
Article 9(4) of the convention sets out the rules relating to the list of nominated independent
persons. Paragraphs 9.1(a)-(e) of the Code of Conduct fill in these rules in more detail. Section
14.6.2.5 identified several inaccuracies, ambiguities and inconsistencies in these provisions,
centering mainly on a lack on rules on the permanency of the list, and ensuring a comprehensive
and up to date list of independent persons. To deal with these weaknesses, it is recommended to
maintain the system of using a list of nominees, but to redefine the rules in article 9(4) and
paragraphs 9.1(a)-(e).2531 This specifically concerns the introduction of:
a) A default mechanism if the Member States fail to nominate five eligible independent persons;
b) Rules for keeping the list of nominees up-to-date; and
c) Rules for more transparency on the qualifications of the nominated persons.

At a)
Section 19.2.3.4.3.2 discussed in detail specific recommendations for amending article 9(4) of the
convention on this issue. The recommended default mechanism entails conferring competence on
the Commission to nominate persons if the Member States fail to nominate five persons. It is also
recommended to assign competence to the Commission to replace nominated persons if it turns
out that they are not independent. This follows from the analysis in section 14.6.2.5, which
pointed out that the current list of nominees is incomplete, not up-to-date and includes
governmental officials.
2531
See also Züger 2001, par. 3.3.1, who correctly mentioned that the advantages of working with a fixed list of arbitrators is that it
avoids the maintenance of a permanent court of arbitration and makes it possible to establish an arbitration commission within a
relatively short period. Indeed, by using a pre-fixed list of independent persons, it is – in theory at least – relatively easy to establish a
commission.
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At b)
An incomplete and not up-to-date list of independent persons runs the risk that the arbitration
commission’s establishment may be delayed or even stalled. Experience with the Electrolux case
showed that the main cause of delay in the arbitration procedure was the incomplete and not upto-date list of independent persons. The above recommendation entails that a default mechanism is
put in place in case of non-nomination of five independent persons by a Member State. If this
recommendation be implemented, paragraph 9.1(a) of the Code of Conduct becomes redundant.
For that reason it is recommended to delete it from the Code of Conduct. To provide for an up-todate list of nominees, it is recommended to prescribe rules for the period of nomination. Such
rules are necessary, as paragraph 9.1(d) of the Code of Conduct only obliges the Commission to
request Member States annually to (re)confirm their list of nominees; this does not guarantee that
the list of nominees is actually up-to-date. It is therefore recommended to delete paragraph 9.1(d),
and prescribe a minimum nomination period in the convention itself, rather than in the Code of
Conduct, as an up-to-date list is that important for a streamlined arbitration procedure. It is
recommended to nominate persons for a period of three years; a longer period runs the risk that in
the meantime persons are no longer eligible, and a shorter period does not provide for consistency
and certainty. The new provision should align with the wording used in article 9(4) of the
convention, and incorporate the phrase: ‘the Contracting States may make alterations to the list
referred to in the first subparagraph; they shall inform the European Commission thereof without
delay’ as used in article 9(4). This provision should read as follows (additions in bold and
deletions in strikethrough):
‘A person shall be nominated for a minimum of three years as from the date of their nomination.
If a person is thereafter still eligible to act as an independent member of an arbitration
commission, a Contracting State may re-nominate that person for a subsequent three-year
period. Contracting States may make alterations to the list referred to in the first subparagraph;
paragraph 4 at any time during this three-year period or thereafter. When making such
alterations or if the Contracting States re-nominate a person after expiry of a three-year period,
they shall inform the European Commission thereof without delay’.

At c)
Pursuant to paragraph 9.1(e) of the Code of Conduct the aggregate list of independent persons
shall be published on the Council’s website. Based on the conclusions drawn in section 14.6.2.5 it
is submitted that there is no need for recommendations in this respect, apart from the
recommendation to publish the list of independent persons on the website of the Commission
instead. Paragraph 9.1(b) of the Code of Conduct obliges Member States to provide the curricula
vitae of their nominees when submitting their list of independent persons, although these are not
published. In order to achieve full transparency, it is recommended that they should be. By doing
so, all stakeholders in the arbitration procedure will have clear knowledge of a nominee’s
competence. This may also speed-up the selection and appointment of independent persons and
avoids discussions between competent authorities as to the level of competence of a specific
nominee. To give effect to this recommendation, paragraph 9.1(e) of the Code of Conduct should
be supplemented as follows (additions in bold):
‘The aggregate list of all independent persons of standing, including their curricula vitae, will be
published on the Council’s website of the European Commission’.

In addition, it is also recommended to develop a standard form of curriculum vitae to be used by
Member States; this would ensure that the same information is submitted for all nominees, which
makes nominees’ competence comparable and facilitates a more transparent process. The question
is whether this recommendation should be reflected in the Code of Conduct or in the convention
itself. As noted in section 14.6.2.5, Croatia, Latvia, Lithuania, Luxembourg and Slovenia did not
submit the curricula vitae of some or all of their nominees, and Cyprus, Latvia, Lithuania and
Slovenia did not nominate any persons at all. Apart from these Member States only Luxembourg
thus failed to submit curricula vitae for any of its nominees. The problem is a minor one, and does
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not justify a specific provision in the convention, although to avoid there being no requirement at
all, it is recommended to supplement paragraph 9.1(b) of the Code of Conduct by providing that in
case a Member State fails to submit a curriculum vitae for (any of) its nominees, the Commission
itself may to request the missing curriculum vitae for each nominated person. The amended
paragraph 9.1(b) Code of Conduct – including some textual amendments – should read as follows
(additions in bold):
‘When transmitting the names of their independent persons of standing to the European
Commission, the Contracting States will join attach a curriculum vitae of those these persons,
which should, among other things, describes their legal, tax and especially transfer pricing
experience, as specified in paragraph (*) of this Code of Conduct. Contracting States will use a
standard form of curriculum vitae to be developed by the European Commission. If a
Contracting State fails to submit a curriculum vitae for any or all of its nominees, the European
Commission may request the nominated person to supply his curriculum vitae directly. This also
applies to the situation, specified in Article 9(4) of the Arbitration Convention, in which the
European Commission nominates an independent person of standing on behalf of a Contracting
State’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

20.4.5.6.3.3 Criteria for independent persons
Article 9(4) of the convention stipulates that nominees must meet three criteria so as to become
eligible to act as an independent member of an arbitration commission. These criteria are: (i)
being a national of a Member State and a resident within the territory to which the convention
applies, (ii) being competent and (iii) being independent. For the first criterion it was concluded
that article 9(4), in conjunction with paragraph 9.1(f) of the Code of Conduct, provides sufficient
guidance as to when this criterion is met. There is therefore no need to provide for improvements
in respect of these provisions, apart from some textual amendments. This, however, does not
apply to the second and third criteria, as neither the convention nor the Code of Conduct provide
for guidance as to how to interpret those criteria. In order to avoid non-independent persons being
nominated, section 19.2.3.4.3.2 made a recommendation to assign competence to the Commission
to assess whether nominees meet the independence criterion and to nominate or replace persons if
a Member State nominates persons who do not satisfy the criteria for independence. To further
reduce the risk of appointing incompetent and non-independent persons, it was also recommended
to fill in the competence and independence criteria. 2532 In this respect, the Netherlands
representative within the EU JTPF suggested that the competent authorities should agree, prior to
the establishment of the arbitration commission, on a common definition of both criteria.2533 In
essence this suggestion is valuable, as it may avoid lengthy discussions on whether a person is
truly competent and independent for the specific case under review. However, this should not be
done on a case-by-case basis, since the Member States may then still have diverging
interpretations and application of the competence and independence criteria. Hence upfront
agreement on a multilateral level is necessary. For that reason it is recommended to define these
criteria in the Code of Conduct.2534 This concerns:2535
a) Provide for specific competence qualifications;
b) Provide for guidance on when a nominee meets the independence criterion; and
2532
The Netherlands’ representative within the EU JTPF also pointed out that if Member States agree on a common definition of the
terms ‘competent’ and ‘independent’, the risk of different interpretation would become less. See doc. JTPF/015/BACK/2007/EN, p. 3.
2533
p. 3-4. See also Züger 2001, par. 3.3.1, who correctly observed that as Member States do not have any influence on the
composition of nominees of the list of the other Member State involved, the only possibility to object to the nomination is the moment
of appointment as a member of the arbitration commission.
2534
The Code of Conduct is specifically chosen, as it aims to supplement, further fill in or detail the provisions of the convention. If in
the future it appears necessary to further refine these criteria, the Code of Conduct can be more easily amended than the convention.
2535
These recommendations follow from discussions within the EU JTPF and provisions in the convention itself. No input was derived
from the arbitration procedure under the OECD Model Convention, as it does not offer guidance to assess a person’s competence and
independence, as paragraph 15 of the Commentary to the OECD’s Arbitration Sample, stipulates that there is no need to provide for
criteria to be met by arbitrators, as it is in the interest of competent authorities to have qualified and suitable arbitrators.
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c) Use standard declarations to be signed by a nominee when accepting his nomination to the list
of independent persons and when being selected for and then appointed as a member of an
arbitration commission.

At a) Competence qualifications
Section 14.7.2.4.3.2 identified the following qualifications to be possessed by nominees:2536
•
•
•
•

Knowledge of and experience with international taxation and especially transfer pricing;
Legal knowledge and skills to guide the arbitration procedure;
Economic knowledge; and
Knowledge of one or more foreign languages (at least English).

It is recommended to specify in the Code of Conduct that these four qualifications constitute the
qualifications a nominee must possess to be eligible to act as an independent person in an
arbitration commission. The nominee’s curriculum vitae should therefore provide evidence of
meeting these requirements. To give effect to this recommendation, the Code of Conduct should
be supplemented by the following provision:
‘With respect to the competence criterion, mentioned in Article 9(4) of the Arbitration Convention,
a nominated person must inter alia possess: (i) knowledge of and experience with international
taxation and especially transfer pricing, (ii) legal knowledge and skills to guide the arbitration
procedure, (iii) economic knowledge and (iv) knowledge of one or more foreign languages and at
least the English language’.

At b) Independence
A nominee must be independent from the disputing competent authorities as well as from the
associated enterprises involved in the case under review. Such independence is required not only
when a person is nominated to the list of independent persons, but also when that person is
appointed as a member of an arbitration commission.2537 These requirements are in effect already
contained in article 9(3) of the convention, in the grounds upon which Member States may object
to the appointment of a selected nominee when drawing lots. Those grounds are that a person:
•
•
•

Belongs to/is working on behalf of one of the tax administrations concerned;
Has/has had a large holding in or is/has been an employee of or adviser to one or each of the
associated enterprises;
Does not offer a sufficient guarantee of objectivity for the settlement of the case or cases to be
decided.

It is recommended to use these grounds as disqualifications to further fill in the independence
criterion, in relation to the first two grounds, with the addition that with respect to the second
ground the original language of the proposed Arbitration Directive is used: is, or has been,
associated within the meaning of article 4(1) with one or all of the associated enterprises or has
been their employee or advisor’. Further, as concluded in section 14.6.2.5, the third ground is
subjective in nature, vaguely drafted and runs the risk of random reasoning. For this reason, this
third ground should not be used to further fill in the independence criterion. Moreover, as to the
first ground, it is submitted that it not only covers working on behalf of the tax administrations,
but also on behalf of the competent authorities or other government entities.2538 Furthermore, it
2536
These criteria align with the criteria used in the double tax convention between Japan and the Netherlands and the double tax
conventions of the United States with Belgium, Canada and Germany, which are currently the only conventions that provide for criteria
to be possessed by arbitrators. See Implementing Arrangement and paragraph 12(b)(i) of the Protocol between Japan and The
Netherlands of August 25, 2010 and Memoranda of Understanding the United States with Belgium (May 5, 2009, par. 5), Canada
(online version, par. 6), France (online version, par. 6) and Germany (online version, par. 6).
2537
See as to the OECD’s Arbitration Sample also Desax and Veit 2007, p. 420-421, who state that the concept of independence
disqualifies government officials, employees or consultants, and that it is useful to specifically state that arbitrators should be impartial
and independent from the governments of the Contracting States and from the taxpayer at the time of accepting their appointment.
2538
Such a requirement is also reflected in the double tax convention of the United States with Spain, which stipulates that an arbitrator
may not have been an employee of either the tax administration, the Treasury Department or the Ministry of Finance of the Contracting
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also covers not being related to one of the associated enterprises involved in the case that is
subject to the arbitration proceedings. This is reflected perfectly clear in the double tax
conventions of the United States with Belgium, Canada, France and Germany. The provision
included in these conventions stipulates that arbitrators should be:
‘Impartial and independent of the Contracting States and the concerned persons at the time of
accepting an appointment to serve, and shall remaining so during the entire arbitration procedure
and for a reasonable time thereafter’.2539

It is submitted that this wording is also useful for the EU Arbitration Convention and it is
therefore recommended to incorporate a similar provision in the Code of Conduct. The last part of
this provision (‘and for a reasonable time thereafter’) is also useful in theory, but has little
relevance in terms of legal enforcement. If an arbitrator were, shortly after the arbitration
procedure, to become an employee of either disputing state or of one of the associated enterprises
involved, this could raise serious doubts about his level of independence. It can, however, be
questioned whether this would occur at all regularly in practice. Further, such conflict of interest
would only arise after the proceedings had finalized, not beforehand. Because of the limited risk,
the creation of legal uncertainty for taxpayers on the finalization of its proceedings, and because
of the little usefulness in practice, it is recommended not to take over this part of the provision. To
reflect the recommendation, the Code of Conduct should be supplemented by the following
provision:
‘With respect to the independence criterion, mentioned in Article 9(4) of the Arbitration
Convention, a nominated person must be impartial and independent from the Contracting States
concerned and from any of the enterprises involved in the case that is referred to the arbitration
commission, both at the time of his nomination to be put on the list of independent persons and
during the entire arbitration procedure. A nominated person does not meet the independence
criterion where that person: (i) belongs to or is working on behalf of one of the tax administrations,
competent authorities or other government entities concerned, or (ii) has, or has had, a large
holding in or is or has been an employee or advisor to one or each of the associated enterprises
concerned’.

At c) Standard declarations
There are three moments at which signature of a declaration is necessary by independent persons:
(i)

The moment of acceptance of nomination on the list of independent persons: declaration of
acceptance and independence;
(ii) The moment of selection to become a member of an arbitration commission: declaration of
independence; and
(iii) The moment of appointment as a member of an arbitration commission: declaration of
acceptance and compliance with the secrecy obligation.

As concluded in section 14.6.2.5, the current design of the standard declaration is ambiguous and
does not contribute to a streamlined and efficient process of selecting independent persons. It is
States that nominates the arbitrator in the period of twelve months prior to the date of beginnings of the arbitration proceedings. See
Article XIV(10)(21)(a)) of the Protocol of January 14, 2013 between the United States and Spain. In the double tax conventions of the
United States with Belgium, France and Germany government employees or former (career) government employees may not act as an
arbitrator with an intermediate period of two-years from their last employment in the government. In the double tax convention with
Canada this term is set at one year immediately following their departure from the government (Canada). See Protocols with Belgium
(November 27, 2006, par. 6(e)) and Germany (June 1, 2006, art. XVI(22)(e)); and Memoranda of Understanding with Belgium (May 5,
2009, par. 5), Canada (online version, par. 6), France (online version, par. 6) and Germany (online version, par. 6). See further
paragraph 1(e) of the Exchange of Notes of September 23, 2009 with Switzerland, which also requires that arbitrators are not
government officials. It is submitted that setting a specific term for departure from being a government official, however, is of no use
for the EU Arbitration Convention, as persons who are nominated on the list of independent persons already have to meet the
independence requirement as of the moment they are put on the list of nominees.
2539
Ibid. This is stipulated less clearly in the double tax convention between Canada and the United Kingdom. Paragraph 11(e) of the
Exchange of Notes only stipulates that the arbitrators will not have any prior involvement with the specific matters under review by the
arbitration commission.
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therefore recommended to draw up for all three moments standard declarations, which are must be
used by the competent authorities.2540 These three requirements serve different purposes. With the
first declaration, the nominee declares he is eligible to act as a member of the arbitration and that
he is independent of the Member State that nominated him. With the second declaration the
nominee declares he is independent of the Member State involved and of the associated
enterprises in the case concerned. With the third declaration the selected person accepts his
appointment as a member of the arbitration commission and also a declares that he will comply
with the secrecy obligation of article 9(6) of the convention (see further section 20.4.5.8. This
third declaration is especially important, as a nominee can only assess whether he is truly
independent if he has some knowledge of the case at hand. If this information is to be provided to
him, he must upfront undertake to keep such information secret. 2541 To give effect to this
recommendation, a provision relating hereto should be included in the Code of Conduct, which
can replace the current rule in paragraph 9.1(g), and should read as follows:
‘When nominating a person to the list of independent persons, the Contracting States will request
this person to sign a declaration of acceptance and independence from the Contracting States
concerned. Only after this declaration has been signed by that person may Contracting States place
that person’s name on the list of independent persons. The Contracting States will submit this
declaration along with that person’s curriculum vitae to the European Commission for archiving.
When a nominated person is selected to be appointed as an independent member of an arbitration
commission, as its chairman, or as an alternate, he shall sign a declaration of independence for the
specific case under review. This declaration is submitted to the Contracting State that nominated
this person and shall be used in the selection process.
When a person is appointed as an independent member of an arbitration commission, as its
chairman or as an alternate, he shall submit a declaration of acceptance and compliance with the
secrecy obligation of Article 9(6) of the Arbitration Convention.
The model declarations to be used for these purposes are set out in the Annex to this Code of
Conduct’.

The proposed model declarations are set out in Annex X.2542
20.4.5.6.4 Chairman
Pursuant to article 9(5) of the EU Arbitration Convention the chairman of an advisory commission
is chosen from the list of independent persons and by a joint decision of the Member States’
representatives and the already appointed independent members. He or she must possess the
qualifications required for an appointment to the highest judicial offices in his country, or be a
jurisconsult of recognized competence so as to be eligible to act as a chairman of an advisory
commission. In section 14.6.3.5 it was concluded that the selection and appointment process of the
chairman under the convention is ambiguous, runs the risk of delay and is ineffective and

2540
If the Commission nominates and/or appoints the members of an arbitration commission, the Commission has to use these
declarations accordingly.
2541
In international tax law this requirement is not uncommon. See Implementing Arrangement and the Protocol between Japan and the
Netherlands of August 25, 2010 and Protocol of the United States with Mexico (September 18, 1992, art. 18(b)(ii) and Memorandum
of Understanding with the Netherlands (December 18, 1992, art. XXXI(b)(2)(c). A similar rule is set out in the Protocols of Japan with
Chile (December 17, 2015, par. 10(b)) and Germany (January 21, 2016, par. 6(b)); and Protocols of the United States with Belgium
(November 27, 2006, par. 6(b)), Japan, (January 24, 2013, art. XI), Spain (January 14, 2013, art. XII(6)(f)); Exchange of Notes with
Switzerland (September 23, 2009, par. 1(n)); and Memoranda of Understanding with Belgium (May 5, 2009, par. 13), Canada (Annex
to the Diplomatic Note of the Protocol of September 21, 2007, par. 7), France (January 13, 2009, sub d) and online version, par. 14)
and Germany (online version par. 2). See further paragraph 2 of the Arbitration Board Operating Guidelines with Belgium, Canada,
France and Germany. The wording generally used is: ‘all members of the arbitration board and their staffs must agree in statements
sent to each of the Contracting States in confirmation of their appointment to the arbitration board to abide by and be subject to the
confidentiality and nondisclosure provisions of Article [...] (Exchange of Information and Administrative Assistance) of the Convention
and the applicable domestic laws of the Contracting States. In the event those provisions conflict, the most restrictive condition shall
apply’. Additionally, see also paragraph 1 and 2 of the UN’s version of the Arbitration Sample, requiring from the arbitrator a signed
statement of independence, impartiality and confidentiality.
2542
The draft declaration developed by the EU JTPF is used as the standard for drafting these recommendations. This standard is
supplemented with the rules used under the double tax convention between Canada and the United States, which provide for nondisclosure statements when an arbitrator accepts his appointment. See http://www.irs.gov/Individuals/InternationalTaxpayers/Competent-Authority-Agreements
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inefficient.2543 It is difficult to improve on the criteria in article 9(5) of the convention; they are
appropriate and indeed tried and tested (for example in article 253 TFEU as criteria for selection
as judge or advocate general at the ECJ). However, the mechanics of the appointment procedure
could be tweaked in order to avoid any delays or ongoing disagreement on the chairman’s
appointment. To this end, it is recommended to introduce the following system of selection and
appointment of the arbitration commission’s chairman:
•

•

•

•

•

The current process for appointment of the arbitration commission’s chairman should remain
in place: the members of the arbitration commission appoint the chairman. To avoid
competent authorities objecting to any appointed chairman, it is recommended that they should
jointly select and agree on three possible chairmen from the list of independent persons.
Members of the arbitration commission would then choose by majority vote one of those three
nominated persons as the arbitration commission’s chairman. The possibility for the
competent authorities to object to an appointed chairman should be deleted accordingly;
In line with the recommendation made in section 19.2.3.4.3.2, it is recommended to also
introduce a default mechanism to avoid delays occurring in the appointment of the chairman
or that no chairman being appointed at all. This default mechanism should entail that
competence being assigned to the Commission if Member States fail to nominate the required
three persons that can act as the arbitration commission’s chairman or the members of this
commission fail to chose one of the three nominated persons within the given deadline;
A deadline of one month for appointing the chairman as from the date of appointment of the
independent persons should be introduced. By doing so the arbitration commission can be
established and all its members can be appointed within the set term of three months.2544 The
competent authorities involved should select the three possible chairmen within 15 days after
appointment of Member States’ representatives and independent persons. These persons then
jointly have 15 days within which to choose one of these nominees as their chairman. In case
of non-compliance either by the competent authorities involved or the members of the
arbitration commission respectively, the Commission will either nominate three candidates
and/or appoint the chairman within 15 days after the expiry of the relevant deadline;
Paragraph 9.1(c) of the Code of Conduct stipulates that Member States may indicate on their
list of nominees whether these persons fulfill the requirements to be eligible to act as a
chairman. From the perspective of clarity and simplicity and transparency it is more logical if
such indication is made obligatory.2545 It is therefore recommended to reflect this more clearly
in paragraph 9.1(c). If such indication is not made, it is recommended to introduce the rule that
such person is considered ineligible to act as the arbitration commission’s chairman; and
To avoid any disagreement on the chairman’s impartiality and independence, the standard rule
should be that a chairman may not be a citizen, resident or national of a Member State that is

2543
This process is no different from the process used in international tax law. Pursuant to paragraph 5 of the OECD’s Arbitration
Sample the two appointed arbitrators will within two months jointly appoint the third arbitrator, who will function as the arbitration
commission’s chair. This rule is incorporated in the double tax conventions of Germany with the Netherlands (Mutual Agreement of
April 12, 2012) and the United Kingdom (Mutual Agreement of March 30, 2010), between the Netherlands and the United Kingdom
(Mutual Agreement of October 2, 2008) and between Japan and Netherlands (Implementing Arrangement of August 25, 2010). Also
double tax conventions with an arbitration clause that incorporate procedural rules for the arbitration procedure use the standard rule
that the appointed arbitrators themselves shall appoint the arbitration commission’s chair. This inter alia concerns double tax
conventions of Austria with Armenia (February 27, 2002), Bahrain (July 2, 2009), Bosnia & Herzegovina (December 16, 2010),
Macedonia (September 10, 2007), Mongolia (July 3, 2003) and San Marino (November 24, 2004); of Japan with Chile (December 17,
2015, par. 10(b)), Germany (January 21, 2016, par. 6(b)); Hong Kong (Protocol of November 9, 2010), New Zealand (Protocol of
December 10, 2012), Portugal (Protocol of December 19, 2011) and Sweden (Protocol of December 5, 2013); and of the United States
with Belgium (Protocol of November 27, 2006, par. 6(e)), Canada (MOU – online version, par. 6(b)), France (MOU of January 13,
2009, par. 6(b)), Germany (Protocol of June 1, 2006, art. XVI(22)(e)), Japan (Protocol January 24, 2013), Mexico (Protocol of
September 18, 1992), the Netherlands (MOU of March 8, 2004); Spain (Protocol of January 13, 2014, art. XIV(10)(21)(a); and
Switzerland (Exchange of Notes of September 23, 2009, par. 1(e)).
2544
Input for these rules has been derived from paragraph 1 of the Arbitration Board Operating Guidelines of the United States with
Canada, France and Germany.
2545
The reason for this recommendation follows from experience with the Electrolux case, which shows that it was difficult to find a
chairman for the advisory commission. A that time (2003) the list of independent persons did not include information on whether the
nominated persons were also eligible to function as the advisory commission’s chairman. Hence France and Italy first had to find out
which persons were actually eligible to act. To avoid such situation, it should for each person be clarified whether it is eligible.
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involved in the case. The fact that the chairman is a ‘foreign’ has a positive effect on his and
the arbitration commission’s independent status.2546

To give effect to these recommendations, article 9(5) of the convention should be amended as
follows (additions in bold and deletions in strikethrough):
‘The representatives and independent persons of standing appointed in accordance with paragraph
1 shall elect a Chairman from among those persons of standing on the list referred to in paragraph
4, without prejudice to the right of each competent authority concerned to object to the appointment
of the person of standing thus chosen in one of the situations referred to in paragraph 3.
The competent authorities concerned shall, within 15 days after the other members of the
arbitration commission have been appointed, select by mutual agreement three persons from the
list of independent persons referred to in paragraph 4 whom they consider eligible to act as the
chairman of the arbitration commission.
The persons selected may not be citizens, residents or nationals of either Contracting State
involved in the case to be decided by the arbitration commission and The chairman must possess
the qualifications required for appointment to the highest judicial offices in his country their
state(s) of residence or be a jurisconsults of recognized competence.2547
The appointed members of an arbitration commission shall within 15 days of the date of
nomination of the three persons by the competent authorities concerned appoint one of those
three persons as the chairman of the arbitration commission’.

Moreover, a new provision should be included in the convention so as to reflect the default
mechanism in case competent authorities respectively the already appointed arbitrators fail to
select and appoint a chairman. This provision should reads as follows:
‘In case competent authorities fail to nominate three persons eligible to act as the chairman of an
arbitration commission within the 15-day term, the European Commission shall nominate these
persons on their behalf within 15 days thereafter from the list of independent persons referred to in
paragraph 4.
In case the other appointed members of the arbitration commission fail to appoint a chairman from
the three nominated persons within the 15-day term, the European Commission shall on their
behalf appoint the chairman within 15 days thereafter’.

Finally, in line with the recommendations made, paragraph 9.1(c) Code of Conduct should be
amended as follows (additions in bold and deletions in strikethrough):
‘Member States may also Contracting States shall indicate on their list of nominees those
independent persons of standing that fulfill the requirements to be elected as chairman of the
arbitration commission. In the absence of such indication, the person or persons shall be
considered not to fulfill those requirements’.

20.4.5.6.5 Alternates
For each appointed independent person an alternate shall be appointed, pursuant to article 9(2) of
the convention, in case such person is prevented from fulfilling his tasks. These alternates are
2546
See also Hinnekens 2010, p. 112. Input for this recommendation is found in the double tax conventions of Japan with Chile
(December 17, 2015, par. 10(b)), Germany (January 21, 2016, par. 6(b)), New Zealand (Protocol of December 10, 2012, par. 16(b)),
Portugal (Protocol of December 19, 2011, par. 13(b)) and Sweden (Protocol of December 5, 2013, par. 6(b)). The conventions with
Chile, Germany, New Zealand and Portugal require that the arbitration commission’s chair is not a national of or a resident in one of
the states and may not have been employed by one of these states. Under the double tax convention between Japan and Sweden the
chairman may not be a national of either state. Further, input is also derived from the double tax conventions of the United States with
Belgium, Canada, France, Germany, Spain and Switzerland. In these double tax conventions it is also specified that the arbitrators may
not be current or former government employees. For former employees a two-year timeslot applies. See Protocols with Belgium
(November 27, 2006, par. 6(e)), Germany (June 1, 2006, art. XVI(22)(e)) and Spain (January 14, 2013, art. XIV(10)(21)(a); Exchange
of Notes with Switzerland (September 23, 2009, par. 1(e)); and Memoranda of Understanding with Belgium (May 5, 2009, par. 5),
Canada (online version, par. 6(b)), France (January 13, 2009, sub (e) and online version, par. 6(b) and Germany (online version, par.
6(c)).
2547
Based on the criticism raised in section 14.6.3.5 the term ‘country’ in article 9(5) of the convention has been replaced with ‘state of
residence’ so as to avoid any discussion on the interpretation of the term ‘country’.
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appointed according to the same system used for appointing independent persons. In section
14.6.4.5 it was concluded that this rule facilitates a more efficiently functioning arbitration
procedure, as in the situation an appointed person is prevented from fulfilling his tasks the
proceedings can continue. Nevertheless, three points of criticism on the rule in force were
identified in that paragraph. In order to solve these points of criticism, it is recommended to adopt
the following rules to supplement or improve article 9(2) of the convention:2548
(i)

The provision should not only refer to independent persons, but also to the arbitration
commission’s chairman;
(ii) The phrase ‘in case the independent persons are prevented from carrying out their duties’
should be refined as follows: due to personal circumstances (e.g. a person’s death, personal
incapacitation, sickness or other personal circumstances), or a conflict of interest, an appointed
person is considered unable to fulfill his tasks as a member of an arbitration commission under
the convention;2549
(iii) From the perspective of effectiveness and efficiency the most logical system is to let the
alternate be a silent member of an arbitration commission. The alternate would then be able to
replace another member of an arbitration commission immediately if this member is prevented
from fulfilling his tasks. This ensures operational contingency, as the arbitration commission
then does not has to wait for the alternate to participate in the deliberations. However, the
chance of an alternate actually called on is minimal. Appointing the alternate as a silent
member of the arbitration commission, who would attend the meeting(s), would lead to an
increase in the costs of the arbitration procedure. From a political perspective such a
recommendation is not feasible. For that reason it is recommended only to let the alternate
take part in the proceedings once he actually replaces a member of an arbitration commission.
Although delays in proceedings may occur, it is submitted that because the actual replacement
of independent persons / chairmen will be the exception rather than the rule, the risk of delay
will be minimal. As a basic rule, the six-month deadline may be extended by the period the
alternate needs to be able to fully take part in the proceedings; and
(iv) The alternate should only be remunerated once he replaces the independent person/chairman.

To reflect recommendation (i), article 9(2) of the convention should be amended as follows
(additions in bold and deletions in strikethrough):
‘When the independent persons of standing and the chairman are appointed an alternate shall be
appointed for each of them according to the rules for the appointment of the independent persons
or the chairman respectively. An alternate will be called in to replace an appointed independent
person or the chairman in case the independent persons are he is prevented from carrying out
their his duties’.

Further, with respect to ad (ii)-(iv), the following provisions should be incorporated in the Code of
Conduct:
‘With respect to Article 9(2) of the Arbitration Convention an independent member or the
arbitration commission’s chairman is prevented from carrying out its duties in case of a person’s

2548
No input is derived from the arbitration procedure under the OECD Model Convention or double tax conventions that include an
arbitration clause. The reason is that the OECD’s Arbitration Sample only stipulates that the rules for appointing arbitrators shall also
apply if it is necessary to replace an arbitrator after the process has begun. Further, the double tax conventions of the United States with
Belgium, Canada, France and Germany contain rules for the replacement of arbitrators in case they are unable to fulfill their duties. See
the MOU’s with Belgium (par. 5), Canada (par. 6), France (par. 6(f)) and Germany (par. 6) and Arbitration Board Operating
Guidelines with Belgium (par. 5), Canada (par. 11), France (par. 14) and Germany (par. 12). Pursuant to these conventions an arbitrator
is, in case of resignation, within 14 days replaced by the competent authority that appointed the resigning arbitrator (30 respectively 21
days in the conventions with Canada and France). If the arbitration commission’s chair is unable to fulfill his tasks, the other members
of the arbitration commission will within 14 days select a new chair. In both situations the competent authorities will consult the
remaining arbitrators so as to determine whether a new timetable is necessary for the arbitration procedure. It is submitted that these
rules have less relevance for the EU Arbitration Convention, as there the alternates are already appointed and the ‘missing’ rules only
concern the process once an alternate is called on to act.
2549
See also Züger 2001, par. 3.3.1 and Tillinghast & Park 2004, p. 39. Such conflict of interest may for example arise where the
person becomes an advisor to one of the enterprises involved in the case under review.
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death, personal incapacitation, sickness, other personal circumstances, or when a conflict of
interest arises regarding the case that is under review by the arbitration commission.
An alternate will only become a participating member of an arbitration commission once he
replaces an independent member or the chairman. From that moment the alternate shall be
provided with all relevant information on the case under review and shall be obliged to sign a
declaration of acceptance and a declaration of compliance with the secrecy obligation of Article
9(6) of the Arbitration Convention set out in the Annex to this Code of Conduct.
The arbitration commission may extend the six-month deadline for delivering a decision on the case
under review by the time needed for an alternate to prepare himself so as to be able to take part in
the proceedings.
An alternate will be remunerated for his work only from the date he becomes a participating
member of an arbitration commission’.

20.4.5.7 Proceedings within the arbitration commission
20.4.5.7.1 Place of the arbitration commission’s meetings
Paragraph 9.2(e) of the Code of Conduct stipulates that the place of meeting of the arbitration
commission may be agreed in advance between the competent authorities involved in the case
under review. In section 14.7.1.5 it was concluded that this rule is ambiguous due to the inclusion
of the terms ‘may’ and ‘in advance’. More importantly, it is illogical to let the competent
authorities involved decide on the place of meeting, as that is a logistical issue for a commission
that should function independently of them. To deal with this problem, it is recommended to let
the arbitration commission itself decide on the place of meeting. There are two feasible options for
deciding whether there should be a standard (central) meeting location. These are:
•
•

Meeting at a central location such as the offices of the Commission in Brussels; and
Meeting in the capital of the Member State to which the request for the application of the
convention was submitted.

Within the EU JTPF both options were already suggested. As discussed in section 14.7.1.2 the
majority of forum members objected to a central meeting location, because it would intervene
with the intergovernmental character of the convention. Contrary to these views it is respectfully
submitted that a central location has several advantages. Irrespective of where the place of
meeting is, the members of the arbitration commission will always have to travel. So it is
immaterial whether this is to a location in a certain Member State or at the Commission’s offices
in Brussels. The latter option, however, affords a neutral and central meeting location. In chapter
19 the recommendation was made to establish a permanent and central secretariat to be facilitated
by the Commission, which inter alia assists the arbitration commission in conducting the
arbitration procedure. A positive side effect of a central meeting location would be that it could
also house the arbitration commission’s secretariat. Taking these advantages in consideration, it is
recommended to include a provision in the Code of Conduct setting out that the offices of the
Commission will function as a central meeting location for the arbitration commissions. In order
to facilitate the members of the arbitration commission, its members should by majority vote be
allowed to agree on meeting in the capital of the Contracting State to which the request for the
application of the convention was submitted, if they deem this convenient.2550 To give effect to
this recommendation, paragraph 9.2(e) of the Code of Conduct should be amended as follows
(additions in bold and deletions in strikethrough):
‘The place where the advisory arbitration commission shall meet at the offices of the European
Commission in Brussels. The arbitration commission may, however, by majority vote decide to
hold its meetings in the capital of the Contracting State to which the request for the application
of the Arbitration Convention was submitted. This Contracting State shall then provide for the
necessary meeting facilities in coordination with the secretariat of the commission meets and the

2550
This for example could be the case if an arbitration procedure is conducted between Estonia and Finland. It would then be
somewhat illogical and unnecessary to use Brussels as the meeting location.
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place where its opinion is to be delivered may be determined in advance by the competent
authorities of the Member States concerned’.

Note that the wording ‘the place where its opinion is to be delivered’ is no longer included in the
text of paragraph 9.2(e) Code of Conduct, as this wording acted confusing, and also with today’s
technology there is no need to physically deliver an opinion in a particular place.
20.4.5.7.2 Planning of meetings
Member States are obliged, pursuant to article 9(7) of the convention, to take all necessary steps
so as to ensure that the arbitration commission meets without delay once a case is referred to it.
This provision, however, does not further specify who should plan and decide the arbitration
commission’s meetings and with what frequency it should meet. Paragraph 9.2(a) of the Code of
Conduct stipulates that the Member States involved mutually have to agree on inter alia the
planning of meetings. For this provision too, it was concluded that it is illogical to have the
Member States mutually planning the meetings of the arbitration commission, even though it
concerns the agenda’s of its members. It is accordingly recommended to let the chairman of the
arbitration commission, in cooperation with its secretariat, decide on the planning of its meetings.
In addition, as a standard rule, the arbitration commission should hold at least one face-to-face
meeting. It is in that regard recommended stating in the Code of Conduct that the arbitration
commission should at least meet once and in any case within one month after its members were
appointed. This recommended provision should read as follows:
‘The meetings of the arbitration commission shall be planned by the chairman of the arbitration
commission in consultation with the commission’s secretariat. The arbitration commission will at
least hold one face-to-face meeting and in any case within one month after the date on which the
chairman confirmed that he has received all relevant documentation and information specified in
paragraph (*) of this Code of Conduct’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

In section 20.4.5.3 it was already recommended to delete paragraph 9.2(a) Code of Conduct,
because new rules should be introduced for the establishment of the arbitration commission. If the
above recommendation is incorporated in the Code of Conduct, there is also no longer a need to
maintain article 9(7) in the convention. It is therefore recommended that this provision be deleted
accordingly.
20.4.5.7.3 Attendance at meetings
Neither the convention nor the Code of Conduct contain rules on whether the arbitration
commission’s members are required to attend its meetings. It was concluded in section 14.7.3.5
that not providing for rules on the attendance of meetings creates uncertainties and inefficiencies
and may be detrimental to the functioning of the arbitration commission. To avoid these
uncertainties, it is recommended to incorporate in the Code of Conduct the rule that the members
of the arbitration commission should attend the commission’s meetings, especially the meeting in
which the opinion is adopted.2551 This latter is of special importance, as, pursuant to article 11 of
the convention, the opinion is to be adopted by majority vote and the legitimacy of the opinion is
increased if all members of the arbitration commission have a vote on the opinion proposed. In the
previous section it was suggested that the arbitration commission should at least plan one meeting.
The question is whether there should be face-to-face meetings or whether meetings via tele- or
videoconferencing are also allowed. For example, the double tax conventions of the United States
with Belgium, Canada, France, Germany and Switzerland encourage using tele- and
2551
Input for this recommendation is found in paragraph 5 of the unilateral Arbitration Board Operating Guidelines of the United
States, which stipulates that: ‘all three board members must be present during substantive discussions’. This rule has been incorporated
in the double tax conventions of the United States with Belgium, Canada, France and Germany. The double tax convention with
Canada, however, uses slightly different wording, namely: ‘no substantive discussions may take place without all three Board
Members present’.

Amsterdam, June 2016

678

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

videoconferencing when organizing meetings instead of face-to-face meetings. 2552 It can be
questioned whether this rule is also suitable for use under the EU Arbitration Convention. These
double tax conventions of the United States are – except for that with Canada – all with nonneighbouring states, for which using videoconferencing instead of face-to-face meetings appears
logical. The EU Arbitration Convention, however, applies to a geographical coherent area.
Organizing face-to-face meetings are thus less costly and easier to organize. This especially
because there is central and neutral meeting location available: the offices of the European
Commission in Brussels. That being said the subsequent question is whether it is at all necessary
to organize face-to-face meetings with today’s technology. Indeed for example videoconferencing
is easier to organize, is less costly and may speed up proceedings, as it is from the perspective of
planning it is easier to organize a videoconference than a face-to-face meeting. However, one
must not forget that the essence of face-to-face meetings is to facilitate deliberations in a friendly
atmosphere and to stimulate open discussions. This is especially important because the Member
States have a seat at the table and hold divergent (and biased) opinions on how to resolve the case
under review. In other words, tele- and videoconferencing is only effective if a face-to-face
meeting has been held beforehand. Hence tele- and videoconferencing should only function as a
supplementary means of conducting the arbitration procedure, so the Code of Conduct should still
include a provision for face-to-face meetings. A last recommendation concerns the remuneration
of independent members and the chairman depending on whether they attend the meetings of the
arbitration commission, as this acts as an incentive to actually attend these meetings. The
recommendations for remunerating the independent members and the chairman are further
discussed in section 20.4.5.9 below.
To give effect to these recommendations the following provision should be added to the Code of
Conduct:
‘Each member is obliged to be physically present during the meetings of the arbitration
commission, and in particular at the meeting in which the arbitration decision is adopted. The
arbitration commission may, however, decide to hold its meetings via modern means of
communication, such as tele- and videoconferencing, but in line with paragraph (*) of this Code of
Conduct it should at least hold one face-to-face meeting. The actual remuneration of independent
members and the arbitration commission’s chairman is dependent on whether they have attended
meetings of the arbitration commission’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

20.4.5.7.4 Common working language
In section 20.4.4.6 it was recommended to use English as the standard language for the mutual
agreement procedure, except for those Member States that share a common language. This
concerns Belgium and the Netherlands (Dutch), Belgium and France (French) and Germany and
Austria (German). These Member States, based on a mutual agreement, are allowed to
communicate in their common language so as to avoid situations in which unnecessary costs of
translation have to be incurred. As compared to the mutual agreement procedure, it is submitted
that a common working language is even more pressing for the arbitration procedure since not all
commission members may be resident in one of the Member States involved and may also not
speak these states’ official languages.2553 It is therefore recommended to amend paragraph 9.3(b)
of the Code of Conduct to provide for a single common working language during the arbitration
procedure along the lines of the recommendation made in section 20.4.4.6 for the mutual
agreement procedure. In other words, English should also be the standard working language for
the arbitration procedure, with the possibility for those Member States that share a common
2552

Protocols with Belgium (November 27, 2006, art. 6(f)) and Germany (June 1, 2006, article XVI (22)(l)); MOU’s with Canada and
Germany (online version, par. 13) and France (January 13, 2009, sub (l) and online version par. 13); and Exchange of Notes with
Switzerland (September 23, 2009, par. 1(l)). See further Arbitration Board Operating Guidelines with Belgium (par. 9), Canada (par.
8), France (par. 11) and Germany (par. 9).
2553
It was recommended in section 20.4.5.6.4 that the chairman of the arbitration commission should not be a resident in one of the
Member States involved.
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working language to use this language instead, but only if they agreed to do so for the mutual
agreement procedure. This will avoid that costs of translation have to be made due to different
working languages in those phases. To reflect this recommendation, paragraph 9.3(b) should be
amended as follows (additions in bold and deletions in strikethrough):
‘The proceedings of the advisory arbitration commission, and delivery of its decision, will be
conducted in the official language or languages of the Member States involved, unless the
competent authorities decide otherwise by mutual agreement, taking into account the wishes of the
advisory commission in the English language. If the Contracting States involved in a case share
the same language, members of the arbitration commission may, in derogation from this rule,
mutually agree to conduct the procedure in that language, however, only if this was also agreed
during the mutual agreement procedure, as provided in paragraph 7.3(a) of this Code of
Conduct. Any agreement on this point shall be made public by the competent authorities
involved’.

Furthermore, paragraph 9.3(c) Code of Conduct stipulates that the arbitration commission may
request a translation of information it requested into the language(s) in which the arbitration
proceedings are conducted. This rule is compliant with the above-proposed changes to paragraph
9.3(b) of the Code of Conduct. If English is the standard language of the arbitration procedure,
this arbitration commission can request a translation of information requested into this language
(or the other mutually agreed language). It, however, is recommended to amend this provision
slightly, as paragraph 9.3(c) incorrectly only refers to ‘document’ and ‘statement’, and further to
clarify its aim and purpose. This deviates from the wording used in article 10(1) of the convention.
To align these provisions, it is recommended to amend paragraph 9.3(c) of the Code of Conduct as
follows (additions in bold and deletions in strikethrough):
‘The advisory arbitration commission may request from the party from which it requested pursuant
to Article 10(1) of the Arbitration Convention, information, evidence or documents a statement or
document emanates to arrange for a translation into the language or languages in which the
proceedings are arbitration procedure is conducted’.

20.4.5.7.5 Providing information to the arbitration commission
Paragraph 9.2(f) of the Code of Conduct stipulates that the Member States involved will provide
the arbitration commission with all relevant documentation and information prior to the
commission’s first meeting. This provision also stipulates that the six-month deadline for
establishing the arbitration commission should be used to collect and prepare all necessary
information so as to have it already available at the start of the proceedings of the arbitration
commission. It was concluded in section 14.7.5.5 that this provision is sufficiently descriptive and
also sufficiently ensures that the arbitration commission is timely provided with all relevant
information on the case under review. However, there are two points of criticism. First, it is
illogical and inefficient that the submission of information is a joint obligation of the Member
States involved, as they both hold the same information, so it is thus of no importance which party
submits this information. Second, the last sentence of paragraph 9.2(f) is considered redundant, as
the gathering of information is not necessary because the involved competent authorities should
already have it available during the mutual agreement procedure. To solve these points of
criticism it is recommended to place the obligation to submit information to the arbitration
commission in the hands of a single competent authority, namely that which is obliged to establish
the arbitration commission (see section 20.4.5.3), and to delete the last sentence of paragraph
9.2(f) of the Code of Conduct. Paragraph 9.2(f) should therefore be amended as follows (additions
in bold and deletions in strikethrough):
‘Member States In line with Article 7(1) of the Arbitration Convention, the competent authority
that is obliged to establish the arbitration commission will provide the chairman of the advisory
commission before its first meeting, directly after its establishment, with all relevant
documentation and information and in particular all documents, reports, correspondence and
conclusions used during the mutual agreement procedure. To assist the advisory commission in
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completing its work in a timely and efficient manner, the competent authorities will use the time
period needed to establish the advisory commission to collect and prepare all necessary
information, so that it is already available at the outset of the procedure’.

20.4.5.7.6 Requests for additional information by the arbitration commission
Article 10(1) EU Arbitration Convention grants an express right to the arbitration commission to
request additional information from the associated enterprises or the competent authorities
involved in the case under review. Although all are obliged to comply with such request for
information, competent authorities are at present by virtue of article 10(1) granted three grounds
of exception, by which they are allowed not to comply with requests for additional information. In
section 14.7.6.5 it was concluded that this provision constitutes a coherent system that provides
the arbitration commission a functional and effective measure to request additional information.
Nevertheless, the provision was also criticized because of the inclusion of the three exception
clauses, the invocation of which may hinder the effective functioning of the arbitration procedure.
This criticism focused not so much on the inclusion of these exception clauses, but on the fact that
there is no guidance in the Convention or Code of Conduct on their scope of application. Other
points of criticism raised were that no sanction mechanism was put in place if the parties do not
comply with a request for additional information from the arbitration commission, and that there
was no deadline for the submission of the requested information, so the procedure might be
(unnecessarily) lengthened. In order to meet these points of criticisms, it is recommended to
introduce the following additional rules into the Code of Conduct:
a) All parties involved in the case under review are obliged to comply with a request for
information by the arbitration commission;
b) Competent authorities are still allowed to invoke the exception clauses, but if they do, they
have to provide the arbitration commission with the reasons hereof. Furthermore, the
exception clauses should not be invoked lightly, and all information and documentation
available to the competent authorities during the mutual agreement procedure must in any case
be submitted to the arbitration commission. For this information the exception clauses may not
be invoked; and
c) Guidance on the scope of application of the three exception clauses should be introduced; and
d) A deadline for submission of requested information should be put in place as well as a
sanction mechanism in case of non-compliance with this request for additional information,
except where competent authorities invoke the exception clauses.

Below these recommended rules are translated into specific provisions to be introduced in the
Code of Conduct.
At a) Compliance with request for information
The new provision should read as follows:
‘All competent authorities involved and each associated enterprise in the case under review are
obliged to comply with a request by the arbitration commission for additional information.
Competent authorities, however, are allowed to refuse the submission of the requested information
based on the three exception clauses in Article 10(1) of the Arbitration Convention. If these
exception clauses are invoked, the competent authorities must provide the arbitration commission
with their reasons for doing so’.

At b) Reasoning
It is recommended to include a restricting rule in the Code of Conduct, because otherwise
competent authorities could easily avoid the submission of certain ‘incriminating evidence’ by not
submitting this information during the mutual agreement procedure and then invoking the
exception clauses to avoid this information being shared with the arbitration commission should it
so request. This provision should read as follows:
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‘Competent authorities should not lightly invoke the exceptions clauses in Article 10(1) of the
Arbitration Convention. They may in any case not be invoked in relation to information and
documentation that is already in the hands of the competent authorities and used during the mutual
agreement procedure and which they are obliged to submit to the arbitration commission pursuant
to paragraph (*) of this Code of Conduct’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

At c) scope of application of the grounds of exception
Because the exception clauses in article 10(1) of the convention were integrally copied from
article 26 of the OECD Model Convention, it is recommended to adhere to the Commentary to
this article for the interpretation and application of the three exception clauses.2554 By doing so a
more uniform interpretation and application of the exception clauses among Member States is
achieved. As a standard rule it is recommended to clarify in the Code of Conduct that the
Commentary to article 26 of the OECD Model Convention serves as guidance for the
interpretation and application of the exception clauses. The provision to achieve this should read
as follows:
‘The exception clauses in Article 10(1) of the Arbitration Convention will be applied as advocated
by the OECD in the Commentary to Article 26 of its Model Tax Convention, without regard to the
immediate tax consequences for any particular Contracting State’.

The first exception clause entails that the competent authorities are not obliged to carry out
administrative measures at variance with their domestic law or their normal administrative
practice. To meet the criticism advanced in section 14.7.6.5, it is recommended to properly copy
the provision from article 26(3) of the OECD Model Convention. Article 10(1) should therefore
be amended as follows (additions in bold and deletions in strikethrough):
‘(…) However, the competent authorities of any such Contracting State shall not be under any
obligation: (a) to carry out administrative measures at variance with its domestic law or and its
normal administrative practice (…)’.

Furthermore, the Code of Conduct should specify when a request for additional information is ‘at
variance with its domestic law or its normal administrative practice’. Paragraph 14 of the
Commentary to article 26 of the OECD Model Convention stipulates that internal provisions
concerning tax secrecy cannot constitute a ground for invoking this exception clause, as secrecy of
this information is sufficiently is safeguarded by article 26(1) of the OECD Model Convention. It
is recommended to include similar wording in the Code of Conduct, bearing in mind that article
9(6) of the convention also guarantees the confidentiality of information during the arbitration
procedure. The new provision should read as follows:
‘Exception a)
Competent authorities may invoke this exception clause if they are not allowed, pursuant to their
domestic legislation or administrative practice, to submit the requested information. Such
invocation, however, is not allowed on the ground of domestic legislation relating to confidentiality
of information, as such confidentiality is already safeguarded by Article 9(6) of the Arbitration
Convention’.

2554

This system is not new under the Convention, as for the application and interpretation of the arm’s length principle reference is
made in paragraph 6(a) of the Code of Conduct to the views of the OECD. This reference also entails that implies that the observations
and reservations by the Member States to article 26 of the OECD Model Convention and its annexed Commentary are taken into
account when applying and interpreting the provisions of the EU Arbitration Convention analogous to the Commentary on article 26 of
the OECD Model Convention. See for these observations paragraphs 21-23 of the Commentary to article 26 of the OECD Model
Convention.
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The second exception clause does not specify when the requested information cannot be obtained
by a Member State under its domestic legislation or normal administrative practice.2555 It is
recommended to clarify this in the Code of Conduct. In this respect, paragraph 16 of the
Commentary to article 26 of the OECD Model Convention stipulates that information is deemed
to be obtainable in the normal course of administration, if it is in the possession of the tax
authority (or competent authority), or if it can be obtained by the tax authority in the normal
course of tax determination. It is submitted that the content of paragraph 16 provides sufficient
guidance on how to apply exception b).2556 For this reason it is recommended to incorporate this
guidance in the Code of Conduct. The relevant provision should read as follows:
‘Exception b)
Information is deemed to be obtainable in the normal course of administration if it is in the
possession of the tax authority (or competent authority) or if it can be obtained by the tax authority
in the normal course of tax determination’.

The third exception clause is considered the most ambiguous exception, as it is unclear when
sharing of information is against public policy.2557 In this respect, paragraph 19 of Commentary to
article 26 of the OECD Model Convention stipulates that this exception clause concerns the nondisclosure of secret information, whereby it should not considered in too wide a sense. It further
stipulates that if a state wishes to invoke this exception clause they should pursuant to paragraph
19 carefully weight whether taxpayers interest’ are really served with invoking this clause. It is
submitted that because article 9(6) of the EU Arbitration Convention guarantees the
confidentiality of information, there are sufficient safeguards that secrets, if any, are not
revealed. 2558 Further, paragraph 19.2 of the Commentary to article 26 of the OECD Model
Convention notes that most cases in which information is to be shared does not concern trade,
business or other secrets. Paragraph 19.2 defines a trade or business secret as:
‘Facts and circumstances that are of considerable economic importance and that can be exploited
practically and the unauthorized use of which may lead to serious damage (e.g. may lead to severe
financial hardship)’.

The OECD observes that in general financial information (books, records, etc.) does not by its
nature constitute a trade, business or other secrets. In other words, only in certain (limited) cases
could the disclosure of this type of information reveal trade, business or other secrets.2559
The third exception clause stipulates that states are not obliged to disclose information that
concerns the vital interest of the state itself (‘ordre public’). Paragraph 19.5 of the Commentary to
article 26 of the OECD Model Convention explains that this exception should be invoked solely in
extreme cases such as a tax investigation that is pursued based on political persecution. Last,
article 26(5) of the OECD Model Convention specifically states when the exceptions of paragraph
3 should not be invoked. This paragraph reads:
‘In no case shall the provisions of paragraph 3 be construed to permit a Contracting State to
decline to supply information solely because the information is held by a bank, other financial
institution, nominee or person acting in an agency or a fiduciary capacity or because it relates to

2555
This second exception reads: ‘to supply information which is not obtainable under its domestic law or in its normal administrative
practice’.
2556
See also Farmer & Lyal 1994, p. 305. These authors observed that the second exception may not be interpreted as allowing
Member States not to submit information that is already in their possession, also because article 9(6) of the convention secures the
confidentiality of information.
2557
This third exception reads: ‘to supply information which would disclose any trade, business, industrial or professional secret or
trade process, or information the disclosure of which would be contrary to public policy (ordre public)’.
2558
Also paragraph 19.1 of the Commentary to article 26 of the OECD Model Convention.
2559
Ibid paragraph 19.2. The OECD uses the following example for such situation: ‘a request for information on certain purchase
records may raise such an issue if the disclosure of such information revealed the proprietary formula used in the manufacture of a
product’.
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ownership interests in a person’.2560

Paragraph 19.11 of the Commentary to article 26 of the OECD Model Convention emphasizes
that paragraph 5 overrides paragraph 3 to the extent that the latter would otherwise allow a state,
to which a request was for information submitted, to refuse to supply information held by third
persons. Further, paragraph 19.13 of the Commentary to article 26 stipulates that such information
requests cannot be declined merely because domestic laws or practices may treat ownership of
information as a trade or other secret. Based on the guidance given in the Commentary to article
26, it is recommended to include in the Code of Conduct a provision along the lines of paragraph
19 of that Commentary, stating that the third exception clause should not be invoked lightly. This
provision should read as follows:
‘Exception c)
Competent authorities should carefully examine whether it is really necessary to invoke exception
c) of Article 10(1) of the Arbitration Convention, particularly since Article 9(6) of that Convention
safeguards the confidentiality of information submitted to and used by the arbitration commission.
The words ‘trade or business secret’ should be understood as facts and circumstances that are of
considerable economic importance and that can be exploited practically and the unauthorized use
of which may lead to serious damage (e.g. may lead to severe financial hardship).
The term ‘public policy’, should not permit competent authorities to decline to supply information
solely because the information is held by a bank, other financial institution, nominee or person
acting in an agency or a fiduciary capacity or because it relates to ownership interests in a person’.

At d) Deadline and sanction
The last recommendation to be reflected in the Code of Conduct concerns the introduction of a
deadline within which the requested information should be submitted, and the introduction of a
sanction mechanism in case of non-compliance with the request for additional information within
this deadline. Since the arbitration procedure under the convention only runs for six months, a
deadline for submission of information should be short. For that reason, it is recommended to
introduce a term of one month for the submission of requested information. As regards the
introduction of a sanction mechanism, paragraph 16 of the OECD’s Arbitration Sample
incorporates such a mechanism if not all information is submitted to the arbitration commission. If
the commission’s chair does not receive all information – even after specifically requesting so –
the arbitration commission will deliver an arbitration decision without taking the missing
information into account, even if that information is submitted at a later stage. It is recommended
to introduce a similar sanction in the Code of Conduct, as it offers a functioning and efficient
measure to pursue the arbitration procedure. In this respect, the following provision should be
added to the Code of Conduct:
‘Information requested by the arbitration commission pursuant to Article 10(1) of the Arbitration
Convention should be submitted within one month after the request was sent to the competent
authorities or the associated enterprises concerned. If the competent authorities invoke one of the
exception clauses of Article 10(1) they should communicate this to the arbitration commission
within one month, along with their reasons doing so. If the requested information is not submitted
within the given deadline, the arbitration commission shall take a decision without taking this
information into account’.

20.4.5.7.7 Appearance before the arbitration commission
The Member States involved in the case under review, and the associated enterprises can appear
before the arbitration commission. Article 10(2) of the convention sets out rules relating to the
appearance of taxpayers before the arbitration commission. Paragraph 9.3(d) of the Code of
Conduct contains a provision specifically relating to the appearance of Member States’

2560
Austria is the only Member State that made an observation to article 26(5) of the OECD Model Convention. See paragraph 22 of
the Commentary to article 26 of the OECD Model Convention.

Amsterdam, June 2016

684

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

representatives before the arbitration commission. Recommendations are made below regarding
both types of appearance.
Appearance by the taxpayer
In section 14.7.7.5 it was concluded that article 10(2) of the convention provides taxpayers an
important right during the arbitration procedure. It is submitted that this right is sufficiently
reflected in article 10(2), as also that taxpayers are obliged to appear if the arbitration commission
specifically requests so. Nevertheless, the conclusion of section 14.7.7.5 pointed out that the rule
in article 10(2) does not provide for a full satisfactory solution, as the procedure to follow when a
taxpayer appears before an arbitration commission is not specified. In this respect, paragraph
9.3(d) of the Code of Conduct only redundantly stipulates that the competent authorities should
inform their taxpayers of their right to make a statement before the arbitration commission. This,
however, does not contribute to a more efficient functioning of the arbitration procedure. To meet
these points of criticism it is recommended to supplement the Code of Conduct with a provision
that sets outs the purpose of an appearance, and the rights and obligations of each person who
appears before the arbitration commission. In order to ensure that taxpayers are effectively heard
by the arbitration commission, and to provide for an efficient functioning and balanced arbitration
procedure that takes into account the interests of all the stakeholders involved in the case, it is
recommended that – in line with the suggestion of the EU JTPF’s secretariat – a hearing session
should be a standard part of the arbitration procedure.2561 The basic rule should be that during this
hearing session each party invited to it is obliged to be present.2562 However, contrary to the
suggestion of EU JTPF’s secretariat, the hearing session should not be planned at the outset of the
procedure, but after the commission has held its first meeting. This will enable the arbitration
commission’s members prepare themselves properly, and it will be clearer after that meeting what
the remaining questions are that should be asked to the taxpayers.2563 It is submitted that if these
recommendations are followed-up, there will no longer a need to include the last sentence in
paragraph 9.3(d) concerning informing the taxpayers of his right to appear before the arbitration
commission. It is therefore recommended that this provision be deleted. For the purposes of legal
certainty, it is specifically recommended to incorporate the rule that a hearing session be held in
article 10(2) of the convention in the following terms (additions in bold and deletions in
strikethrough):
‘Each of the associated enterprises may, at its request, appear or be represented before the
advisory commission. If the advisory commission so requests, each of the associated enterprises
shall appear or be represented before it During the arbitration procedure the arbitration
commission shall organize a hearing session in which in any case the associated enterprises
concerned shall be present. Appearance at such a hearing session is obligatory for all associated
enterprises, government institutions or authorities invited to it’.

The specific filling-in of the rules of the hearing session should be included in the Code of
Conduct, which is more flexible if amendments appear necessary at a later stage. In this respect,
the following basic procedure should in any case be inserted:2564
‘When the arbitration commission organizes a hearing session, the following rules shall apply:
2561

See doc. JTPF/010/2013/EN, par. 3 and JTPF/004/2014/EN, par. 27. See further Van Vlem et al 2014, p. 234.
See doc. JTPF/014/2013/EN, p. 3-4 and doc. JTPF/011/REV2/2013/EN, par. 28. See further Lodin 2014, p. 174.
2563
See also the remarks of the representative of Sweden in the EU JTPF in doc. JTPF/001/2014/EN, p. 4-5.
2564
The double tax conventions of the United States with Mexico (Protocol of September 18, 1992, par. 18(b)(iv)) and the Netherlands
(Memorandum of Understanding of December 18, 1992, art. XXXI(c)(4)) and between Mexico and Luxembourg (Protocol of February
7, 2001, art. 9(4)(9)(iv)) contain a rule stipulating that: ‘taxpayers and/or their representatives shall be afforded the opportunity to
present their views to the arbitration board’. This rule is used as input for the recommendation drafted. Further, input is gained from
the proposal of the International Chamber of Commerce for an arbitration procedure. This proposal reads: ‘(…) should be provided an
opportunity to present their views, including the right to submit all relevant information and documentation, to present oral and
written arguments in accordance with the procedural rules applicable, and to respond to arguments or evidence submitted by the
states involved’. See International Chamber of Commerce, Commission on taxation – Arbitration in international tax matters
(Document no. 180/438), May 3, 2000. See further International Chamber of Commerce, Commission on Taxation – Arbitration in
International Tax Matters – Bilateral Convention Article (Document no. 180/455 Rev. 2), February 6, 2002.
2562
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a) The arbitration commission may ask any question to the associated enterprises and competent
authorities concerned it deems appropriate; and
b) The associated enterprises concerned may put forward their views on the case and how it
should be resolved and may react to the arguments advanced by the competent authorities
involved’.

Furthermore, in section 14.7.7.5, it was concluded that it is not clarified whether witnesses and
experts may appear before the arbitration commission. To avoid any uncertainty, it is
recommended to include in the Code of Conduct a provision that allows witnesses and experts to
appear before the arbitration commission if taxpayers and/or the arbitration commission request
so. This provision should read as follows:
‘The associated enterprises concerned may be represented before the arbitration commission by
witnesses, experts, employees, advisors or other persons involved in the case they deem
appropriate.
The arbitration commission is allowed to request witnesses in the case under review to appear
before it or to hire experts’.

The last issue is whether a sanction mechanism should be put in place if persons refuse to appear
before the arbitration commission. It is difficult to sanction Member States, because they would
then have to sanction themselves. In section 14.7.7.5 it was concluded that all parties involved in
the case have an interest in appearing before the arbitration commission. For that reason,
introducing a sanction mechanism appears unnecessary. Such mechanism may be introduced at a
later stage if more cases are referred to the arbitration procedure and practice demonstrates that
persons regularly refuse to appear before the arbitration commission.
Appearance by Member States
Appearance of Member States before the arbitration commission is not covered by article 10(2) of
the convention, but instead by paragraph 9.3(d) of the Code of Conduct. The question is whether
this right should be included in the Code of Conduct or in the convention itself. The fact that
currently taxpayers’ appearance is included in the convention and Member States’ appearance in
the Code of Conduct can be explained by the fact that discussions on Member States’ appearance
only arose after the convention was adopted. Nevertheless, in section 14.7.7.5 it was concluded
that it is undesirable that Member States’ appearance is included in a less binding instrument. For
that reason it is recommended to also include in article 10(2) a provision relating to Member
States’ appearance before the arbitration commission. Paragraph 9.3(d) of the Code of Conduct
can be deleted accordingly. Bearing in mind the recommendation made in respect of taxpayer’s
appearance before the arbitration commission, article 10(2) of the convention should be redrafted
as follows (additions in bold and deletions in strikethrough):
‘Each of the associated enterprises may, at its request, appear or be represented before the
advisory commission. If the advisory commission so requests, each of the associated enterprises
shall appear or be represented before it During the arbitration procedure the advisory arbitration
commission shall organize a hearing session in which in any case the associated enterprises
concerned are to be present and, if requested, also the Contracting States involved and in
particular the Contracting State that issued the first tax assessment notice (i.e. the final decision
of the tax administration on the additional income, or equivalent) that resulted, or may result, in
double taxation within the meaning of Article 1 of the Arbitration Convention. Appearance at
such a hearing session is obligatory for all associated enterprises, government institutions,
authorities or officials representing these institutions or authorities invited to it’.

20.4.5.8 Confidentiality of information
Article 9(6) of the convention safeguards the confidentiality of information during the arbitration
procedure. All members of the arbitration commission are bound, pursuant to this provision, by a
secrecy obligation. Article 9(6) obliges the Member States to adopt appropriate provisions to
penalize a breach of this secrecy obligation and to inform the Commission thereof. In section
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14.8.5 it was concluded that this provision constitutes an important protection to taxpayers, whose
confidential information and tax position is under review by the arbitration commission. Points of
criticism identified in the content of article 9(6) were that: (i) each Member State adopted its own
provisions to penalize a breach of the confidentiality obligation, which does not contribute to an
uniform application of the convention and (ii) the adopted provisions are not made public. It is
submitted that due to the legal nature of the EU Arbitration Convention – a multilateral
convention under international public law – it is not possible to provide for a common and
uniform penalty regime for a breach of the confidentiality obligation. In other words, the
convention’s legal nature means that it remains up to each Member State to penalize a breach of
the confidentiality obligation. Nevertheless, it is possible to meet the other point of criticism. It is
recommended to publish the adopted provisions per Member State for penalizing a breach of the
confidentiality obligation, and to reflect this in article 9(6) of the convention along with some
textual (non-material) amendments.2565 Moreover, in order to ensure a more readable convention,
it is also recommended to incorporate Member States’ Joint Declaration in respect of article 9(6)
in that provision. Article 9(6) should be amended as follows (additions in bold and deletions in
strikethrough):
‘The members of the advisory arbitration commission shall keep secret all matters which that they
learn as a result of the proceedings. The Contracting States shall adopt appropriate provisions to
penalize any breach of secrecy obligations; they shall be entirely free as regards the nature and
scope of these provisions. They The Contracting States shall, without delay inform the
Commission of the European Communities European Commission of the measures taken. The
Commission of the European Communities European Commission shall in turn inform the other
Contracting States of the measures taken and publish these measures’.

20.4.5.9 Costs
20.4.5.9.1 Costs basis of the arbitration procedure
Paragraph 9.3(e) of the Code of Conduct defines the cost-basis of the arbitration procedure as: (i)
administrative costs and (ii) fees and expenses of independent members of the arbitration
commission. In section 14.9.5 the conclusion was drawn that paragraph 9.3(e) of the Code of
Conduct in essence sufficiently defines this cost basis. However, as the words ‘administrative
costs’ remain undefined, ambiguity is created as to which costs can actually be considered
administrative costs. Paragraph 9.3(e), however, only refers to fees and expenses of independent
2565

Paragraph 5 of the OECD’s Arbitration Sample ensures the confidentiality of information by designating all arbitrators as
authorized representatives of the respective competent authorities that appointed the arbitrator. It is submitted that the rules in OECD’s
Arbitration Sample are less suited to be used for improving article 9(6) of the convention, as the advisory commission currently
partially consists of independent persons and an independent chairman. In order to avoid any conflict of interest and possible nonimpartiality, independent persons and the chairman should not be considered authorized representatives of a Member State. To this it
can be added that under the convention there is already a coherent mechanism in place to ensure the confidentiality of information
during the arbitration procedure. See also Djebali 2012, par. 4.5.3.2. The same applies to double tax conventions that incorporate an
arbitration clause and also provide for procedural rules relating hereto. These procedural rules stipulate that sharing of information with
the arbitration commission is subject to the provision on the exchange of information. Pursuant to this rule members of the arbitration
commission are subsequently subject to the confidentiality of information incorporated in that provision. See in this regard Protocols of
Japan with Chile (December 17, 2015, par. 10(b)), Germany (January 21, 2016, par. 6(b)), Hong Kong (November 9, 2010), the
Netherlands (August 25, 2010) New Zealand (December 10, 2012), Portugal (December 19, 2011) and Sweden (December 5, 2013);
double tax conventions of the Netherlands with Albania (July 22, 2004), Armenia (October 31, 2001), Bahrain (April 16, 2008),
Barbados (November 28, 2006), Croatia (May 23, 2000), Egypt (April 21, 1999), Estonia (March 14, 1997), Ethiopia (August 10,
2012), Georgia (March 21, 2002), Iceland (September 25, 1997), Ghana (March 10, 2008), Jordan (October 31, 2006), Kazakhstan
(April 24, 1996), Kuwait (May 29, 2001), Latvia (March 14, 1994), Lithuania (March 14, 1994), Macedonia (September 11, 1998),
Poland (February 12, 2002), Qatar (April 24, 2008), Russia (December 16, 1996), Slovenia (June 30, 2004), South Africa (October 10,
2005), Switzerland (February 26, 2010), Uganda (August 31, 2004), Ukraine (October 24, 1995), the United Arab Emirates (May 8,
2007), the United States (December 18, 1992) and Uzbekistan (October 18, 2001); double tax conventions of Switzerland with
Australia (July 30, 2013), Belgium (Protocol of April 10, 2014), Denmark (August 21, 2009), Estonia (Protocol of August 24, 2014),
Iceland (July 14, 2014), Greece (Protocol of November 4, 2010), Kazakhstan (Protocol of September 3, 2010), Poland (Protocol of
April 20, 2010), Slovenia (June 12, 1996), Spain (Protocol of July 27, 2011) and Uruguay (October 18, 2010); and double tax
conventions between Canada and Ireland (October 8, 2003), Canada and the United Kingdom (Exchange of Notes of July 27, 2015)
and Chile and Mexico (April 17, 1998). See further protocols to the double tax convention of the United States with Belgium
(November 27, 2006, art. 24(8)(f)), Canada (September 21, 2007, art. 21(7)(f)), France (January 13, 2009, art. X(6)(f)), Germany (June
1, 2006, art. XIII(6)(f)), Japan (January 24, 2013, art. XI(7)(f)), Spain (January 14, 2013, art. XII(6)(e)) and Switzerland (September
23, 2009, par. 7)(f)). This provision generally reads: ‘for purposes of an arbitration proceeding under paragraph [...] and this
paragraph, the members of the arbitration board and their staffs shall be considered "persons or authorities" to whom information
may be disclosed under Article [...] (Exchange of Information) of the Convention.
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persons, whereas it should also refer to fees and expenses of the arbitration commission’s
chairman. In order to solve these points of criticism, it is recommended to add a provision to the
Code of Conduct that defines the words ‘administrative costs’.2566 It is submitted that these in any
case cover costs for translation of documents, costs of using office spaces, costs of communication
and costs for sending documentation to members of the arbitration commission. Other costs that
also may arise are costs for hiring experts.2567 It is therefore recommended to include in paragraph
9.3(e) of the Code of Conduct the following definition of the term ‘administrative costs’:
‘The administrative costs of the arbitration procedure in any case include costs for translation of
documents, costs for using office spaces for meetings and costs for sending documentation to
members of the arbitration commission. All other costs incurred for conducting to the arbitration
procedure, other than fees and reimbursement of expenses of independent members and the
chairman, are also considered administrative costs of the arbitration procedure’.

20.4.5.9.2 Remuneration and reimbursement of independent persons/chairman
20.4.5.9.2.1 Fees for independent persons / chairman
The fees for independent members of the arbitration commission are set at EUR 1,000 per meeting
day, pursuant to paragraph 9.3(f)(ii) of the Code of Conduct, with a 10% higher fee for the
commission’s chairman. It was concluded in section 14.9.5 that having rules on the amount of fees
contributes to a more uniform application of the arbitration procedure under the convention. The
fee structure, however, was also criticized, as it was only a fee per meeting day, which fails to take
into account the time spent by members of the arbitration commission outside its meetings. It is
submitted that it is necessary that arbitrators be properly remunerated for their work performed,
given the important role to be played and the amounts at stake. The EU JTPF already discussed
possible options to improve the fee structure under the convention. This concerns:
a) Remunerate independent persons and the chairman on the basis of the principle of one meeting
day is one-day of preparation;
b) Increasing the fees on the basis of the Euro Area Inflation Rate; and
c) Changing the system to time-based remuneration.

In section 14.9.4.2 these options were analyzed in detail. Changing the system to a time-based
remuneration is most probably an unacceptable system for Member States, as they do then not
have control on the total costs of the arbitration procedure. It may also lead to a different
remuneration per arbitrator. It is submitted that option c) is therefore not feasible. Option b) is a
valuable suggestion, because the fee of EUR 1,000 per meeting days stems from previous policy
of the Netherlands, and discussions between some Member States in the early 90s. This amount is
less in today’s economy and may therefore be too low a fee for persons to act as an independent
person/chairman of an arbitration commission.2568 Increasing the amount of fees by the Euro Area
Inflation Rate would only meet part of the criticism, although an annual inflation correction would
be necessary to avoid recurring criticism on the amount of fees. In that regard, it is also better to
use the inflation ration of the whole EU, as the convention does not only apply in the Euro area.
2566
The rules provided for in OECD’s Arbitration Sample and double tax conventions with an arbitration clause do not specifically
define what costs are considered costs of the arbitration procedure. For example, paragraph 13(d) of OECD’s Arbitration Sample refers
to costs related to the meetings of the arbitration commission and administrative personnel necessary to conduct the arbitration
procedure. Further paragraph 13(e) refers to costs of translation and recording the proceedings. The double tax conventions of the
United States with Belgium, Canada, France, Germany and Switzerland refer to fees for translation, meeting facilities, related
recourses, financial management, other logistical support and general administrative coordination. See Protocols with Belgium
(November 27, 2006, par. 6(o)) and Germany (June 1, 2006, art. XVI(22)(o); Exchange of Notes with Switzerland (September 23,
2009, par. 1(o)); and MOU’s with Belgium (May 5, 2009, par. 15), Canada (online version, par. 15), France (January 13, 2009, sub (o)
and online version, par. 16) and Germany (online version, par. 16). It is submitted that these rules give an indication on what can be
considered ‘administrative costs’ and are taken into account for drafting a recommendation under the EU Arbitration Convention.
2567
In chapter 19 it was recommended to provide for a central secretariat that functions under the auspices of the Commission. In light
of this recommendation the costs of this secretariat are not included in the administrative costs.
2568
See also the criticism by Desax and Veit 2007, p. 426 that the OECD’s Arbitration Sample fee of EUR 1,000 per meeting day of
may be too low to find qualified experts to populate an arbitration commission. In their view a fee structure based on meeting days
only will not even cover the costs incurred by an arbitrator, as it fails to take into account the time spent on studying the documents,
travelling and drafting an arbitral award.
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Furthermore, with respect to option a), the double tax conventions of the United States with
Belgium, Canada, France, Germany and Switzerland already set a cap on the amount of fees to be
paid.2569 This rule reads:
‘Each board member will be compensated for no more than three days of preparation, two meeting
days (including through video conference) and for travel days’.

These double tax conventions allow the members of the arbitration board to request the competent
authorities for additional time remuneration if they deem additional time necessary.2570 This rule
reads:
‘If the board members feel they require additional time to properly consider the case, the Chair will
contact the competent authorities to request additional time’.

If these rules are considered it can be concluded that they constitute important rules that may help
to meet the points of criticism raised about paragraph 9.3(f)(ii) of the Code of Conduct. Not only
do these rules more appropriately take into account the time spent by arbitrators on the case, they
also provide competent authorities with certainty on the total amount of fees of an arbitration
procedure. It is therefore recommended to incorporate these rules into paragraph 9.3(f)(ii). As to
the amount of fees, it is submitted that by increasing the days of remuneration, independent
persons and the chairman will receive a higher fee amount, which largely counters the criticism
raised by former members of arbitration commissions and in the literature. For that reason, it is
recommended to maintain the amount of fees at EUR 1,000 per day, but to drop the linkage to
meeting days, while following the rule discussed above. Additionally, in order to keep pace with
yearly inflation, it is recommended to increase the amount of fees annually by the EU inflation
rate.2571 It is submitted that this provides for an objective criterion for increasing the fees on a
regular basis. To reflect these recommendations, paragraph 9.3(f)(ii) of the Code of Conduct
should be amended as follows (additions in bold and deletions in strikethrough):
‘The fees of the independent persons of standing members will be fixed at EUR 1,000 per person
per day meeting day of the advisory commission; each member will be compensated for no more
than three days of preparation, two meeting days and for travel days. The and the chairman of the
arbitration commission will receive a fee higher by 10% than that of the other independent persons
of standing members.
The fees of the independent members and the chairman will be increased annually by the
average inflation percentage of all Contracting States, with retroactive effect to 2006.
If members of the arbitration commission feel that they require additional time to properly
consider the case, the chairman will contact the competent authorities to request additional time
and remuneration accordingly’.

20.4.5.9.2.2 Reimbursement of expenses of independent persons/chairman
The reimbursement of expenses of independent persons is further specified in paragraph 9.3(f)(i)
of the Code of Conduct, which stipulates that the reimbursement expenses of independent persons
2569
MOU’s with Belgium (May 5, 2009, par. 15), Canada (online version, par. 15), France (January 13, 2009, sub (o) and online
version, par. 16) and Germany (online version, par. 16). See further Arbitration Board Operating Guidelines with Belgium (par. 11),
Canada (par. 10), France (par. 13) and Germany (par. 11). The MOU with France, however, reads slightly different and stipulates that:
‘in general, each board member will be compensated for no more than seven days of work on the arbitration (e.g., three days of
preparation, two meeting days and two travel days)’. The OECD’s Arbitration Sample is not used, as it does not include a fee amount
for arbitrators but leaves it up to the competent authorities involved to agree hereon. Paragraph 29 of the Commentary to the OECD’s
Arbitration Sample only states that the fees should be large enough to ensure that qualified experts can be recruited to serve as
arbitrators.
2570
Ibid, although the MOU with Belgium reads slightly differently: ‘if the board members feel, however, they require additional time
to properly consider the case; the board members may be compensated for additional time, with prior approval of the competent
authorities’.
2571
If the fee of EUR 1,000 is increased by this rate from 2006 (the year of adoption of the Code of Conduct that introduced the fee
amount), the amount of fees should, up to and including 2015, be increased to EUR 1,206. The inflation rates for 2006 to 2015 were:
2.2% (2006), 2.3% (2007), 3.7% (2008), 1.0% (2009), 2.1% (2010), 3.10% (2011), 2.6% (2012), 1.5% (2013), 0.5% (2014) and 0.0%
(2015). See http://ec.europa.eu/eurostat/tgm/table.do?tab=table&init=1&language=en&pcode=tec00118&plugin=1
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of standing will be limited to the reimbursement usual for high ranking civil servants of the
Member State that has taken the initiative to establish the arbitration commission. Although this
rule provides for an easy-to-apply mechanism, it was concluded in section 14.9.5 that this rule
does not work satisfactorily, as: (i) it does not specify the type of expenses that will or will not be
reimbursed, (ii) it is unclear how high-ranking civil servants are reimbursed in each Member
State, and may also give rise to 28 different rules on the reimbursement of independent persons.
Further, the provision contains incorrect wording, as it only refers to the arbitration commission’s
independent members and not to its chairman. In order to create a more sophisticated provision, it
is recommended to introduce a common and uniform rule for reimbursing the independent
members of the arbitration commission as well as its chairman. As the EU Arbitration Convention
is a multilateral convention among the Member States it appears logical to adhere to a common
rule provided for at European level.2572 The decision of the Commission of January 26, 2015
establishing the EU JTPF includes such a common rule for remuneration of expenses of members
of the forum. Article 6 of this decision stipulates that:
‘Travel and, where appropriate, subsistence expenses incurred by participants in the activities of
the Forum shall be reimbursed by the Commission in accordance with the provisions in force
within the Commission’.2573

The rules referred to are those established by the Commission on December 5, 2007 concerning
the reimbursement of expenses incurred by people from outside the Commission who are invited
to attend meetings in an expert capacity.2574 It is submitted that these rules provide for a uniform
standard, and an overview of which costs are reimbursed and up to what amount, thereby meeting
the points of criticism identified in section 14.9.5. For these reasons it is recommended to change
paragraph 9.3(f)(i) of the Code of Conduct so that the reimbursement of expenses of independent
members and the chairman is on the same basis as the reimbursement of expenses by members of
the EU JTPF. To reflect this recommendation, paragraph 9.3(f)(i) of the Code of Conduct should
be amended as follows (additions in bold and deletions in strikethrough):
‘The reimbursement of the expenses of the independent persons of standing members and the
chairman will be limited to the reimbursement usual for high ranking civil servants of the Member
State which has taken the initiative to establish the advisory commission follow the reimbursement
for members of the EU Joint Transfer Pricing Forum specified in Article 6 of Commission
Decision (C (2015) 247 final of January 26, 2015, or any Commission Decision replacing that
decision’.

20.4.5.9.3 Actual payment of costs
In section 14.9.5 it was concluded that the rule in paragraph 9.3(g) of the Code of Conduct – the
Member State that has taken the initiative to establish the arbitration commission initially has to
pay the costs of the arbitration procedure – is a logical and efficient solution and also aligns with
the other tasks assigned to this Member State in respect of the arbitration procedure. At first sight
there is thus no need to make a recommendation on this matter. In section 20.4.5.3 it was
recommended to oblige the Member State to which the request for the application of the
Convention was submitted to establish the arbitration commission, and that in case of noncompliance the Commission should become competent to establish the arbitration commission
2572
Apart from the convention, only the double tax conventions of the United States with Belgium, Canada, France, Germany and
Switzerland contain rules on remunerating arbitrators. See Protocols with Belgium (November 27, 2006, par. 6(o)) and Germany (June
1, 2006, art. XVI(22)(o)); Exchange of Notes with Switzerland (September 23, 2009, par. 1(o)); and MOU’s with Belgium (May 5,
2009, par. 15), Canada (online version, par. 15), France (January 13, 2009, sub (o) and online version, par. 16) and Germany (online
version, par. 16). See also Arbitration Board Operating Guidelines with Belgium (par. 11), Canada (par. 10), France (par. 13) and
Germany (par. 11). These double tax conventions refer to the Schedule of Fees used by the International Centre for Settlement of
Investment
Disputes
(‘ICSID’)
for
the
reimbursement
of
expenses
of
the
arbitrators.
See:
https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Pages/ICSID-Schedule-of-Fees.aspx. Without discussing these rules in detail, it
is submitted that the rules of the ICSID contain an extensive and detailed list of costs that will be reimbursed, and up to what amount.
It is, however, questionable whether this rule is suitable for the EU Arbitration Convention if only because the ICSID is not an
institution closely related to the European Union or its Member States.
2573
Commission decision C (2015) 247 final of January 26, 2015 on setting up the EU Joint Transfer Pricing Forum Expert Group.
2574
http://ec.europa.eu/employment_social/egf/docs/reglementation_experts_2008_en.pdf.
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accordingly. It is recommended to amend paragraph 9.3(g) Code of Conduct accordingly. The
amended paragraph – along with some textual amendments – should read as follows (additions in
bold and deletions in strikethrough):
‘Actual payment of the costs of the advisory commission arbitration procedure will be made by the
Member competent authority of the Contracting State which has taken the initiative that has to
establish the advisory arbitration commission, unless the competent authorities of the Member
States concerned decide otherwise. This rule also applies where the European Commission,
pursuant to Article 7(1) of the Arbitration Convention, establishes the arbitration commission on
behalf of this competent authority’.

20.4.5.9.4 Agreement on deviating rules
A last issue to be discussed is that paragraphs 9.3(f) and (g) of the Code of Conduct allow
Member States to agree on different rules for remunerating independent members and the
arbitration commission’s chairman, as well as for payment of costs of the arbitration procedure.
As concluded in section 14.9.5 this may lead to a non-uniform application of the Convention.
From the perspective of the principles of clarity and simplicity and legal equality it is submitted
that the Code of Conduct should provide for one set of rules to be used by all Member States and
not to allow deviating rules. For that reason it is recommended to delete this phrase from
paragraph 9.3(f) and (g) of the Code of Conduct.
20.4.5.10 Outcome of the procedure
20.4.5.10.1 General considerations
In chapter 18 it was specifically recommended to introduce a directly binding arbitration
procedure instead of the current procedure in which an arbitration commission delivers a nonbinding opinion, which only becomes binding if the involved competent authorities fail to take a
decision within six months thereafter. This section includes the necessary changes so as to reflect
this recommendation.2575
20.4.5.10.2 Process of adopting an arbitration decision
Article 11(2) of the convention stipulates that the arbitration commission has to adopt its opinion
by a simple majority of its members. In section 14.10.1.5 it was concluded that this provision does
not specify how the process of adoption is to be performed, and that allowing Member States to
agree on additional rules of procedure does not contribute to a more independent functioning of
the arbitration commission and to a uniform application of the convention. In order to meet these
points of criticism and to further streamline the process of adoption, it is recommended to include
in the Code of Conduct guidance for adopting the arbitral award that supplements the basic rule
incorporated in article 11(2) of the convention. By adopting such rules, it will no longer be
necessary to allow Member States to adopt additional rules of procedure. It is therefore
recommended that the remainder of article 11(2) dealing with this be deleted.
The recommended guidance in the Code of Conduct should be based on the following rules:
•

•
•

Experiences with the arbitration procedure under the convention have shown that it is the
chairman who prepares the draft opinion. This rule should therefore become the standard, as
the chairman is responsible for the functioning of the arbitration commission and for
conducting the arbitration process. He thus holds key responsibility for ensuring that the
arbitral award is drafted and adopted accordingly;
All members of the arbitration commission are obliged to vote on the proposed arbitral award,
thus an abstention from voting is not allowed; and
Members of the arbitration commission should be present at the meeting in which the arbitral

2575
The recommendations for communicating the outcome of the arbitration procedure are separately discussed in section 20.4.6, as
this subject closely relates to the implementation phase. The reason hereof is that by providing for a direct binding arbitral award, the
final decision phase is deleted, which means that the outcome of the arbitration procedure also has to be implemented directly. In other
words, the communication of the arbitral award has become part of the implementation phase.
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award is to be adopted. If for any reason a member of the arbitration commission is absent
during this meeting, he should express his vote on the draft award by e-mail to the chairman
prior to this meeting so as to enable an award to be adopted by majority voting.

To reflect these rules, the following provision should be added to the Code of Conduct:
‘The chairman of the arbitration commission is responsible for preparing the draft arbitration
decision, which shall be based on all documentation and information used during the arbitration
procedure and on all discussions within the arbitration commission. This draft decision must be
discussed and voted on during a meeting of the arbitration commission.
All members of the arbitration commission are obliged to vote on this draft decision. No abstention
from voting is allowed. If for any reason a member of the arbitration commission is unable to
attend the meeting in which the draft arbitration decision is voted on, he shall express his vote by email to the chairman of the arbitration commission prior to that particular meeting’.

Paragraph 9.3(h) of he Code of Conduct allows independent members and the arbitration
commission’s chairman to deliberate separately in order to discuss and formulate an opinion. The
inclusion of this rule has proved to be necessary in practice, as the Member States’ representatives
were reluctant to agree in arbitration procedures on a solution for the case under review. However,
it was concluded in section 14.10.1.5 that the content of paragraph 9.3(h) is ill formulated, as the
wording used can be interpreted as meaning that the Member States’ representatives are left out of
the decision-making process. To avoid any ambiguity and uncertainty, it is recommended to
redraft paragraph 9.3(h) to avoid the role of Member States’ representatives being minimized. The
standard rule to be incorporated is that separate deliberations should only be allowed in case it
appears impossible to arrive at a majority vote. These deliberations should lead to a draft arbitral
award that is to be discussed and voted on by all the members of the arbitration commission. The
amended paragraph 9.3(h) of the Code of Conduct should read as follows (additions in bold and
deletions in strikethrough):
‘The chairman and the independent persons of standing members may hold separate deliberations
in case of a deadlock in adopting an arbitration decision in order to discuss and formulate the
opinion of the advisory a draft decision for the arbitration commission. Any draft decision so
agreed shall be discussed which will then be agreed with the representatives of competent
authorities and subsequently voted on by all members of the arbitration commission’.

20.4.5.10.3 Content of the arbitral award
In section 14.10.2.5 it was concluded that the rules in articles 7(1) and 11(1) of the convention
sufficiently clarify what the tasks of the arbitration commission are and upon which principles it
must base its opinion. It is submitted that there is no need for a recommendation in this respect,
apart from replacing the words ‘advisory commission’ and the term ‘opinion’ by ‘arbitration
commission’ and ‘decision’ respectively. Further, for clarification purposes, it is also
recommended that it be expressly stated that the arbitration commission must base its decision on
the tax principles of article 4 of the convention. To reflect these recommendations, article 11(1) of
the convention should – along with some textual amendments – be redrafted as follows (additions
in bold and deletions in strikethrough):
‘The advisory arbitration commission referred to in Article 7 shall deliver its opinion decision
within six months from the date on which the matter was referred to it. The advisory arbitration
commission must base its opinion decision on the tax principles incorporated in Article 4 of this
Convention’.

With respect to the content of the opinion, the conclusion drawn in section 14.10.2.5 is that
paragraph 9.4 of the Code of Conduct is sufficiently descriptive as to what information should be
reflected in the opinion. Nevertheless, section 14.10.2.5 identified two points of criticism. First,
paragraph 9.4 begins with the wording ‘Member States would expect the opinion to contain’. This
wording is confusing in that it can be interpreted as meaning that a different content is also
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allowed. For this reason – bearing in mind the alteration of the procedure from an opinion to a
binding award – it is recommended to replace this phrase by: ‘The arbitral award should contain
(…)’. Second, paragraph 9.4 does not specify in what language the opinion is to be drafted. In
section 20.4.5.7.4 it was already recommended to use English as the standard language during the
arbitration procedure and for the opinion, or a commonly agreed different language. There is thus
no need for a separate recommendation here. To reflect the recommendations made, paragraph 9.4
of the Code of Conduct should be redrafted as follows (additions in bold and deletions in
strikethrough):
9.4 Opinion of the advisory commission Content of the arbitration decision
Member States would expect the opinion to contain The arbitral award should contain:
(a) The names of the members of the advisory arbitration commission;
(b) The request; the request which contains: (i) the names and addresses of the enterprises
involved, (ii) the competent authorities involved, (iii) a description of the facts and
circumstances of the dispute and (iv) a clear statement of what is claimed;
(c) A short summary of the proceedings;
(d) The arguments and methods on which the decision in the opinion is based;
(e) The opinion arbitral award;
(f) The place where the opinion arbitral award is delivered;
(g) The date on which the opinion arbitral award is delivered; and
(h) The signatures of the members of the advisory arbitration commission.

20.4.6 Phase V: Implementation
20.4.6.1 General considerations
This section contains the recommendations to improve the implementation phase under the
convention and these are based on the general recommendations made in chapter 18 to change the
foundation of this procedure. The main recommendation is to change the nature of the procedure
from an opinion procedure into a directly binding arbitration procedure. This has a direct effect on
the implementation phase as well, as it also entails a deletion of the obligation for competent
authorities to take a final decision on the case after the advisory commission has delivered its
opinion. There is thus no recommendation on the six-month deadline of the implementation phase
or the content of the final decision. This paragraph discusses the recommendations relating to the:
communication of the mutual agreement and arbitral award (20.4.6.2); implementation of the
mutual agreement and the arbitral award (20.4.6.3); publication of the arbitral award (20.4.6.4);
alteration of decisions and remaining double taxation (20.4.6.5); effect on future years and
precedential effects (20.4.6.6), and interest charges (20.4.6.7).
20.4.6.2 Communication of the mutual agreement and arbitral award
Article 6(2) of the convention stipulates that any agreement reached as a result of the mutual
agreement procedure shall be implemented notwithstanding any time limits in Member States’
domestic legislation. As discussed, this provision does not specify how, to whom and within what
timeframe such agreement should be communicated. In order to ensure full clarity, it is
recommended to include rules on these matters in the Code of Conduct.2576 The relevant addition
to the Code of Conduct should read as follows:
‘If the competent authorities involved reach an agreement as a result of the mutual agreement
procedure, referred to in Article 6(2) of the Arbitration Convention, the competent authority to
which the request for the application of the Arbitration Convention was submitted will
communicate this agreement to the enterprise submitting the request within one month after

2576
Input for this recommendation is derived from paragraph 1.3.1 and 3.1 of OECD’s MEMAP, which stipulate that the taxpayer
should be advised in writing of the agreement reached by the competent authorities involved, along with an explanation of this
agreement More specifically, paragraph 3.7.1 of OECD’s MEMAP stipulates that: ‘a summary of a MAP decision provided to the
taxpayer, which describe the underlying reasons and principles of an outcome, will assist in examining why a particular result was
agreed to’.
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reaching this agreement. Such communication will include the content of the agreement reached as
well as the underlying reasons and principles thereof’.2577

As regards the communication of the outcome of the arbitration procedure, paragraph 9.4(iii) of
the Code of Conduct stipulates that the opinion of the advisory commission has to be drafted in
three original copies: one to be sent to each competent authority involved, and one to the
Council’s Secretary-General for archiving. Although this rule is in essence sufficiently clear as to
the number of copies to be drafted and to which parties the opinion is to be communicated, its
content was criticized in section 14.10.3.5 because it is not specified who should arrange for the
communication of the opinion and the associated enterprises concerned are not provided with a
copy of the opinion. In chapter 18 it was recommended to alter the procedures under the
convention so that the final decision phase is deleted and to introduce a directly binding
arbitration procedure. In order to give effect to this recommendation with respect to the
communication of the arbitral award, it is first recommended to replace the words ‘advisory
commission’ and ‘opinion’ in paragraphs 9.4(i) and (iii) of the Code of Conduct by the words
‘arbitration commission’ and ‘arbitral decision’. It is also recommended to split paragraph 9.4
into separate paragraphs, as it currently concerns four different aspects, namely:
a)
b)
c)
d)

Content of the opinion of the advisory commission;
Communication of the final decision;
Publication of the final decision; and
Communication of the advisory commission’s opinion.

By providing for a directly binding arbitration procedure it is no longer necessary to include rules
on communicating the final decision taken by the competent authorities involved (aspect b)).2578
Paragraph 9.4(i) of the Code of Conduct can therefore be deleted accordingly. Further, for the
purposes of clarity, it is more logical to split aspects c) and d) into separate paragraphs. The
recommendation for the publication of the final decision/arbitral award is discussed in section
20.4.6.4 below.
With respect to the provision relating to the communication of the arbitral award (now in
paragraph 9.4(iii) of the Code of Conduct), as the arbitration commission’s chairman is primarily
responsible for the commission’s functioning, it is logical to have him communicate the arbitral
award. It is recommended that this be reflected in the new provision in the Code of Conduct. It is
also recommended to specify that the award be sent in writing to the involved competent
authorities and – in line with the recommendations made in section 19.2.2 – to the Commission
for archiving purposes.2579 Furthermore, following the recommendation to convert the arbitration
procedure into a direct binding procedure, the final decision phase, in article 12(1) of the
convention is to be deleted. Consequently, the arbitral award should then also be directly
communicated to the associated enterprises concerned. In order to reflect these recommendations,
the amended and redrafted paragraph 9.4(iii) Code of Conduct could read as follows (additions in
bold and deletions in strikethrough):
‘The decision of the competent authorities and the opinion of the advisory arbitration commission
will be communicated as follows: The opinion of the advisory commission will be drafted in three
2577

Note that this recommendation includes a deadline of one month after the agreement was reached. This deadline aligns with the
recommendation in section 20.4.6.3 below on the deadline for implementing the mutual agreement, once the latter has been accepted
by the taxpayers. Because of the deadline for implementation and to meet the criticism of on the current rule in paragraph 9.4(i) of the
Code of Conduct (see section 15.4.5), it is also necessary to provide for a deadline for communicating the mutual agreement to the
taxpayer prior to such implementation.
2578
For that reason there is no need to make recommendations relating to the communication of the final decision to deal with the
points of criticism considered in section 14.10.3.5.
2579
The fact that an arbitration decision is given in writing is not uncommon in international tax law. See e.g. paragraphs 15 and 16 of
the OECD’s Arbitration Sample. See also the protocols of the United States with Belgium (November 28, 2006, par. 6(h)), Germany
(June 1, 2006, art. XVI(22)(h)) and Spain (January 14, 2013, art. XII(10(21)(h); Exchange of Notes with Switzerland (September 23,
2009, par. 1(i)); and MOU’s with France (Memorandum of Understanding of January 13, 2009, sub (i)). See also Arbitration Board
Operating Guidelines with Belgium (par. 16), Canada (par. 13), France (par. 18) and Germany (par. 16).
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four (or more in the case of triangular cases) original copies:, one to be sent in writing to each
competent authority of the Member States involved, one to be sent to the enterprise that submitted
the request for the application of the Arbitration Convention, and one to be transmitted to the
Secretariat-General of the Council European Commission for archiving. If there is agreement on
the publication of the opinion, the latter will be rendered public in the original language(s) on the
website of the Commission’.

20.4.6.3 Implementation of the mutual agreement and the arbitral award
20.4.6.3.1 Implementation of a mutual agreement
When Member States reach an agreement during the mutual agreement procedure under the
convention, article 6(2) obliges them to implement the agreement reached ‘irrespective of any
time limits prescribed by the domestic laws of the Contracting States concerned’. In section 15.5.5
it was concluded that article 6(2) does not set a timeline for implementation of a mutual agreement
once reached. The OECD also has acknowledged that this is an omission in the mutual agreement
procedure. 2580 For that reason annex I to OECD’s MEMAP includes a timeline for the
implementation of agreements reached as a result of the mutual agreement procedure. This
timeline is:
Communication to taxpayers
Notification of acceptance by taxpayers
Exchange of closing letters
Implementation of the mutual agreement

One month after reaching agreement
One month after the communication
One month after notification of acceptance
Within three months after sending closing letters

It is submitted that this timeline sets reasonable and feasible deadlines. It is recommended to
introduce in the Code of Conduct a provision setting out a timeline for acceptance and
implementation of the agreement reached. 2581 In section 16.2.4.5 it was concluded that the
taxpayers have an explicit right of acceptance of the agreement reached as the outcome of the
mutual agreement procedure, but that this has not been properly reflected in the Code of Conduct.
It is first recommended to amend article 6(2) of the convention so as to state clearly that the
taxpayers have a right of acceptance of an agreement reached as a result of the mutual agreement
procedure. In order to ensure full clarity, it is recommended to replace the rule on the
implementation in article 6(2) by a separate provision, which should be drafted as follows
(additions in bold and deletions in strikethrough):
‘If the competent authorities reach an agreement as a result of the mutual agreement procedure,
the competent authority to which the request under paragraph 1 of this Article was submitted
shall inform the enterprise that submitted this request of the agreement reached. Upon
acceptance of this agreement by that enterprise and the other associated enterprises concerned,
Any mutual the agreement reached shall be implemented irrespective of any time limits prescribed
by the domestic laws of the Contracting States concerned’.

In addition, it is recommended to specify in the Code of Conduct the conditions for acceptance of
a mutual agreement. Paragraph 7.7 of the Code of Conduct already includes a provision on this,
but based on the criticism in section 16.2.4.5 it is recommended to amend this provision by: (i)
explicitly specifying that taxpayers have a right of acceptance, and (ii) stating that in case of nonacceptance the procedures end, and not that the taxpayers should withdraw their request.
Furthermore, accepting the mutual agreement involves not only a withdrawal of pending domestic
appeals, but also refraining from initiating any new appeals. In order to reflect these
2580

In its 2004 report on dispute resolution, the OECD observed that although considerable discretion is given to tax authorities for
implementing a mutual agreement, such discretion is not unlimited. If implementation were to be too time-consuming, this could
constitute a failure to implement and apply in good faith the obligations arising from the convention. See OECD, Improving the
process for resolving international tax disputes, July 27, 2004, par. 100.
2581
Djebali 2012, par. 7.5.4, recommended a one-month term for implementing a mutual agreement. It is submitted that this is
somewhat too short to conduct the implementation process, as this also depends on domestic legislative processes. Also the 12-month
term incorporated in article 114(4) of the CCTB proposal of the Commission is not considered feasible, as it is too long a period for the
time needed to complete the necessary actions. See article 114(4) of the proposal in: Proposal for a Council Directive on a Common
Consolidated Corporate Tax Base (CCCTB) – COM (2011) 121/4, Brussels, March 16, 2011.
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recommendations, paragraph 7.7 of the Code of Conduct should be amended as follows (additions
in bold, deletions in strikethrough):
‘If the terms and conditions of an the agreement reached in a mutual agreement procedure under
the Arbitration Convention are not satisfactory to the associated enterprises concerned, the
procedure ends and those enterprises are at liberty to pursue or initiate domestic remedies, if still
possible. enterprise may withdraw its request for a mutual agreement procedure under the
Arbitration Convention.
When If, at the time when such an agreement is reached, under the procedures of Article 6(2)
Convention, actions for domestic remedies are still pending or can still be initiated, the
implementation of this agreement, upon acceptance by the associated enterprises concerned,
should be is subject to its acceptance by the enterprise and the enterprise’s those enterprises
withdrawing those actions for domestic remedies or refraining from initiating new actions for
such remedies such as appeals concerning the issues and taxable periods settled in the mutual
agreement procedure under the Arbitration Convention’.

Further, to give effect to the recommendation to provide for a timeline for implementation of a
mutual agreement reached, it is specifically recommended to include a provision covering this
matter in the Code of Conduct. In section 20.4.6.2 a recommendation was already to introduce a
deadline for communicating the agreement reached to taxpayers. In addition it is recommended to
add the following provision to the Code of Conduct:
‘Within one month after the mutual agreement reached has been communicated to the enterprise
that submitted the request for the application of the Arbitration Convention, the associated
enterprises concerned should inform that competent authority in writing whether they agree with
the terms and conditions of the agreement reached.
If both associated enterprises do not respond within this deadline and did not withdraw any
pending actions for domestic remedies or did not declare that they will refrain from initiating such
actions, the agreement shall be considered as having been not accepted.
If both associated enterprises accepted the agreement reached and have accordingly withdrawn
pending actions for domestic remedies or have declared that they will refrain from initiating such
actions, the competent authorities involved shall exchange closing letters within one month after
acceptance by those enterprises.
The agreement shall be implemented within three months after the exchange of the closing letters’.

20.4.6.3.2 Implementation of the arbitral award
In section 16.2.4.5 it was concluded that under the current design of the convention taxpayers
have a right of acceptance of a final decision taken by the competent authorities involved
following the outcome of the arbitration procedure. This is regardless of whether the agreement
deviates from the opinion of the advisory commission, or whether the opinion becomes binding on
the competent authorities involved, as in both situations the final decision constitutes a mutual
agreement between the competent authorities. As concluded in section 16.2.4.5, this right of
acceptance is neither reflected in the convention nor in the Code of Conduct. Also there is no
uniform practice amongst Member States on this matter. This latter may cause problems in case
the outcome of the arbitration procedure is to be implemented by the Member States that have
diverging practices. In order to ensure more clarity and to align with the rules for the
implementation of a mutual agreement and with the general standard in international tax law, it
was recommended in section 18.4.3.3.4 to explicitly state in the convention that taxpayers have a
right of acceptance of the arbitral award. The process chosen is to have the arbitral award accepted
by the associated enterprises involved, and, once accepted, have this award converted into a
mutual agreement between the involved competent authorities. It is also recommended to
introduce in the convention and Code of Conduct rules for the process of acceptance and
implementation of the arbitral award. By converting the arbitral award – once accepted by the
associated enterprises – into a mutual agreement between the competent authorities involved,
there is no need for separate regulations regarding the implementation of this agreement, as the
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rules for acceptance and implementation of a mutual agreement can be directly applied.2582 But
this needs to be clearly stated in the convention so as to avoid any discussion. To this end it is
recommended to add a provision to article 11 of the convention stipulating that an agreement as
the result of the arbitration procedure shall be implemented irrespective of domestic time limits.
This provision could read as follows:
‘The mutual agreement that implements the arbitration decision shall be implemented irrespective
of any time limits prescribed by the domestic laws of the Contracting States concerned’.

Furthermore, as to the timeline for the implementation of the arbitral award it is recommended to
reflect in the Code of Conduct – based on the rules for implementing a mutual agreement – the
following procedural steps:2583
‘Within one month after the arbitration commission has communicated its decision to the competent
authorities involved and the enterprise that submitted the request for the application of the
Arbitration Convention, the associated enterprises concerned should inform in writing the
competent authority to which the request for the application of the Arbitration Convention was
submitted whether they agree to the terms and conditions of this decision.
If both associated enterprises do not respond within this deadline or did not withdraw any pending
actions for domestic remedies or have declared that they will refrain from initiating such actions,
the decision shall be considered as having been not accepted.
If both associated enterprises accept the decision and have withdrawn pending actions for domestic
remedies or have declared that they will refrain from initiating such actions, the competent
authorities involved shall within one month thereafter enter into a mutual agreement with each
other and exchange closing letters accordingly.
The agreement shall be implemented within three months after the exchange of the closing letters’.

20.4.6.3.3 Post-award controls
The question can be asked whether the convention should include a post-award control
mechanism allowing taxpayers to enforce compliance with the mutual agreement reached or the
binding arbitral decision if one or both competent authorities involved does/do not comply with
this agreement or decision. Such situation may for example occur in case the competent
authorities refuse to implement the binding arbitral award. 2584 Züger has labeled the
2582
It is explicitly chosen not to follow the solution provided for in paragraph 19 of OECD’s Arbitration Sample. That paragraph
stipulates that: ‘competent authorities will implement the arbitration decision within six months from the communication of the decision
to them by reaching a mutual agreement on the case that let to the arbitration’. The reason is that a six-month deadline for
implementation is considered too long for the work that has to be performed, namely: (i) communication of the arbitral award, and (ii)
acceptance or rejection by the taxpayer, and in the case of acceptance, implementation. It is submitted that this should not be more
complicated than the implementation of a mutual agreement and for that reason it is chosen to align with the rules for this
implementation set out in OECD’s MEMAP. Further, double tax conventions that incorporate an arbitration clause and provide for
procedural rules also do not provide for time-efficient rules that can serve as a standard. For example, the double tax convention
between Belgium and the United Kingdom (Protocol of June 24, 2009) has a three-month period for taxpayers to inform the competent
authorities of their acceptance of the agreement reached as a result of the arbitration procedure. Further, the protocols of Japan with the
Netherlands (August 25, 2010), New Zealand (December 10, 2012), Portugal (December 19, 2011) and the United Kingdom
(December 5, 2013) contain the rule that an arbitration decision must be implemented within two years of the date on which a request
for arbitration was submitted. Needless to say that this is a rather long period. For this reason the time limits laid down in these double
tax conventions are also not used as input to formulate a recommendation.
2583
For these recommendations adherence is sought with the double tax convention between Canada and the United Kingdom
(Exchange of Notes of July 27, 2015, par. 17), the double tax conventions of Japan with Chile (December 17, 2015, par. 10(f)) and
Germany (January 21, 2016, par. 6(f)); and double tax conventions of the United States with Belgium, Canada and Germany. The
Japanese conventions use a 60-day period for acceptance of the arbitral award by taxpayers, those of the United States a 30-day period.
See the protocols with Belgium (November 27, 2006, par. 6(k)) and Germany (June 1, 2006, art. XVI(22)(k)); and MOU’s with
Canada (online version, par. 16) and Germany (June 1, 2006, par. 17). However, the MOU’s with Belgium (May 5, 2009, par. 16) and
France (January 13, 2009, sub (k)) use a 45-day period instead. For Belgium it is thus somewhat ambiguous which rules apply. This
45-day period is also included in the convention between Canada and the United Kingdom and of the United States in the Exchange of
Notes with Switzerland (September 23, 2009, par. 1(k)) and in the protocol with Spain (January 14, 2013, art. XVI(10)(21)(i)).
2584
Hinnekens 2010, p. 113, mentioned as examples of such refusal the situation in which Member States take the view that the
independent persons or the advisory commission’s chairman did not prove to be impartial or independent after all, or that the advisory
commission has behaved irregularly during the arbitration procedure (abusive exercise of procedural discretion). It is submitted that
because the convention does not provide for such right of refusal, Member States have no ground to refuse the implementation of a
mutual agreement/final decision/binding opinion. By signing the convention all Member States legally bound themselves to comply
with its provisions. Pursuant to article 6(2) of the convention, a mutual agreement reached or a final decision taken is to be
implemented irrespective of Member States’ domestic legislation. In section 6.6.2.4 it was concluded that this provision constitutes a
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implementation of international decisions by domestic legal systems as the ‘Achilles heel’ of
international dispute settlement.2585 Although he is correct, there is no need for such specific postaward control mechanism under the convention, if the recommendations made above are
implemented. By stipulating that an arbitral award, once accepted by the taxpayer, mandatorily
constitutes a mutual agreement between the competent authorities involved, the general rule of
article 6(2) of the convention applies: there is a binding obligation on Member States, compliance
with which – as discussed in section 6.6.4.2 – can be enforced in domestic courts.
20.4.6.4 Publication of the arbitral award
Up to this date no final decision and/or opinion delivered by the advisory commission under the
convention has been published. Neither taxpayers nor the Member States are generally keen on
publication. The Member States fear naming and shaming (i.e. reputation risk) or a general lack of
desire to make cases public (especially for the ‘losing’ Member State). Taxpayers too appear not
to have an interest in publication because they wish to keep sensitive and even secret information
on their tax and transfer pricing policy confidential. But the consent requirement to such
publication, and the possibility of anonymous publication, offers taxpayers sufficient protection
that this sensitive and secret information will not be made public. The consent requirement,
however, makes it unlikely that taxpayers will agree to publication of their cases. Although this is
understandable as regards publication in full, anonymous publication ensures that taxpayers’
identities and sensitive/secret information will not be disclosed. Moreover, in some Member
States domestic court cases are also published in anonymous form (not only in family law
matters). Why then not use anonymous publication for agreements and decisions under the
convention? Publication may have practical value as a source of inspiration for other cases; it also
offers a learning opportunity as to how (if necessary) to improve the convention’s functioning.2586
For these reasons, anonymous publication should prevail over the taxpayer’s hesitance to agree to
publication at all for reasons of confidentiality. Hence publication would serve the general
interest: contributing to a further improvement of the functioning of the convention and more
acquaintance with its procedures – especially the arbitration procedure – and its application in
practice.2587 It is therefore recommended arbitral awards be published, anonymously, as a matter
of course, without requiring the taxpayer’s consent thereto. This recommendation has support in
the literature.2588 Anonymity is the key here, as without it taxpayers may very well decide not to
use the convention to settle international tax disputes. To give effect to this recommendation, the
wording of paragraph 9.4(ii) of the Code of Conduct should be incorporated into article 12(2) of
the convention. The to be amended provision should read as follows (additions in bold, deletions
in strikethrough):
‘The competent authorities may agree to publish the decision referred to in paragraph 1, subject to
the consent of the enterprises concerned decision of the arbitration commission shall be published
binding obligation on all parties involved. Non-cooperation by Member States concerning implementation of the mutual agreement or
final decision would then result in a breach of the pacta sunt servanda rule laid down in article 26 of the Vienna Convention, which
can be enforced by the taxpayers in their domestic courts. See for supporting views, Airs 1995, p. 4 and 6; Lahodny-Karner 1998, p.
205; Hofbauer 2003, p. 72; Nilausen 2003, p. 150-151; Velthuizen 2003, p. 170 and 173; Perrou 2003, p. 288; and Van Herksen &
Frasier 2009, p.154. See also discussions in the Dutch parliament on the act implementing the convention. Members of Parliament
asked whether it was necessary to regulate by law the implementation of a mutual agreement or final decision as the outcome of the
convention’s application. The government responded that this was not necessary, because the implementation obligation directly
follows from article 25 and 27 of the Vienna Convention. See Dutch parliamentary documents 1991-1992 22 691 no. 6, p. 2, no. 7, p. 1
and no. 8, p. 1.
2585
Züger 2001, par. 6.1.
2586
See also remarks of John Avery Jones, quoted in Kollman et all 2015, p. 1193.
2587
See also Sidhu 2014, p. 604. The author stressed that: ‘disclosure is required for making the process more transparent, reliable and
to build confidence among the stakeholders so as to convey the message of fair determination, while respecting domestic sovereignty
and protecting the national interests of stakeholders’.
2588
See e.g. Djebali 2004, par. 3.2.4.1 and 2012, par. 7.5.4; Lodin 2014, p. 174-175; Lennard 2014, p. 184. As correctly observed by
Park & Tillinghast 2004, p. 41, anonymous publication may limit the usefulness of publication, but this should be accepted as the price
of preserving confidentiality. See for a suggestion on anonymous publication also the discussion within the EU JTPF: doc.
JTPF/010/2013/EN, p. 2 and Annex, respondent 2 under 8 and doc. JTPF/014/2013/EN, par. 6.6(i) under 7. Further, already in 19911992 the Informal Working Group looked at whether, as a standard procedure, the advisory commission’s opinion should be published
in anonymous form, provided that the taxpayer did not object within one month after receipt of the opinion. See Draft Protocol to be
discussed at the second meeting of the subgroup meeting on November 26, 1992, par. VIII. See also Note of the Netherlands Ministry
of Finance on the implementation of the EU Arbitration Convention, September 12, 1991, par. 7.
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in anonymous form – that is without mentioning the names of the associated enterprises
concerned and with deletion of any further details that might disclose the identity of those
enterprises or any other sensitive information of those enterprises’.

With the incorporation of this recommendation along with no longer requiring the taxpayer’s
consent to publication, it is recommended that paragraph 9.4(ii) of the Code of Conduct be deleted
accordingly. What remain open is the language of and the procedural rules for publication. It is
recommended to reflect the following rules in the Code of Conduct:
•

•

Language of publication: in section 20.4.5.7.4 it was recommended to use English as the
standard language for the arbitration procedure. This would only different if the Member
States involved share a common language and insofar as the arbitration commission agrees to
use this language during the arbitration procedure. It is thus recommended to use English as
the standard language for publication; this will make the publication accessible to all interested
parties and is consistent the language used during the arbitration procedure. If another
common working language is agreed upon, then publication should take place in that language
as well in the English language; and
Procedural rules: in order to avoid discussions on which party should draft the content of the
publication, it is recommended to let the chairman of the arbitration commission draft an
edited decision in anonymous form once the decision has been adopted. Further, for the
purposes of clarity, a provision should be added stating that when the taxpayer accepts the
arbitration decision, it also agrees to its publication in anonymous form. Time limits should
also be fixed for publishing the decision of the arbitration commission.

To reflect these rules, it is recommended to add the following provision to the Code of Conduct:
‘When the associated enterprises concerned accept the arbitration decision, they automatically
agree to the anonymous publication of that decision.
In case of acceptance, the chairman of the arbitration commission shall draw up an edited version
of this decision, which does not include the names of the associated enterprises concerned or any
other details that might disclose the identity of those enterprises, or any other sensitive information
of these enterprises.
This edited version shall, within one month after acceptance by the associated enterprises of the
decision of the arbitration board, be sent to the European Commission, which shall publish the
edited version of the decision on its website within one month.
The publication shall be in the English language, unless the arbitration commission has agreed on
another common working language, in which case the edited decision shall be published in that
language as well as in the English language’.

20.4.6.5 Alteration of decisions and remaining double taxation
20.4.6.5.1 Alteration of decisions
The Joint Declaration on article 13 in the Annex to the convention stipulates that its procedures
can be re-applied if the decision(s) that have led to double taxation are altered after the
convention’s procedures have been finalized. In this case, the Joint Declaration requires that the
outcome of the convention’s application should be taken into account. In section 15.7.5 it was
concluded that the provision does not offer an easy-to-apply and effective mechanism, especially
as compared with the provision included in the proposed Arbitration Directive. That latter
provision stipulated that the outcome of its application should be revised in case of an alteration of
decisions. In order to provide for more a streamlined process, it is recommended to amend the
content of the Joint Declaration on the basis of the provision of the proposed Arbitration
Directive. As this is an important issue, and as previous recommendations in relation to the Joint
Declarations included in the Annex to the convention also were transferred to the text of the
convention itself, it is recommended to transform the Joint Declaration on article 13 in a separate
provision in the convention. The to be inserted provision should read as follows (additions in
bold, deletions in strikethrough):
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‘Where, in one or all of the Contracting States concerned, the decisions regarding the taxation
giving rise to the procedures referred to in Articles 6 and 7 have been altered after the procedure
referred to in Article 6 has been concluded resulted in an agreement or after the arbitration
commission referred to in Article 7 has delivered its decision, referred to in Article 12 has been
taken and where double taxation within the meaning of Article 1 results, account being taken of the
application of the outcome of that procedure or that decision, Articles 6 and 7 shall apply the result
of that agreement or that decision shall be revised so as to take account of such alteration in the
taxation’.

By requiring a revision of the mutual agreement reached or the arbitral award, the situation is
avoided that taxpayers would again have to request the application of the convention and that all
phases of the convention would have to be run through again. This should be less timeconsuming, as it only involves an examination of whether the alteration is correct in light of the
previous decision on the correct application of the arm’s length principle in the given situation.
This should thus not be that time-consuming. It appears unnecessary to fully run through all time
periods again only for the sake of discussing the correctness of the altered decision. For example,
it is not per se necessary to exchange position papers between the competent authorities. In order
to avoid discussions on timelines it is recommended to incorporate in the convention additional
deadlines for revising a mutual agreement or an arbitral award. As the work should not be that
time-consuming, a deadline of nine months should be sufficient for purposes of a complete
revision. It is therefore recommended to introduce a six-month deadline for the mutual agreement
procedure and a three-month deadline for the arbitration procedure, if necessary. To reflect these
deadlines, the following provision should be added to the convention:
‘If following the alteration of a decision a mutual agreement is to be revised, the competent
authorities involved should agree on such revision within six months as from the date of an
alteration of the decision.
If such agreement cannot be reached within that period, the former members of the arbitration
commission shall be re-appointed and shall deliver a revised decision within three months from the
date of expiry of that six-month deadline.
The rules for implementation of a mutual agreement or arbitration decision, mentioned in Article
(*), shall also apply to a revised agreement or decision’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

In order to avoid uncertainty when a decision is to be considered an altered decision for purposes
of the convention, it is recommended to define in the Code of Conduct the phrase ‘alteration of
decisions’.2589 The difficulty, however, is that it cannot be prescribed in detail what situations do
and do not constitute an alteration of a decision, as this is to be determined pursuant to Member
States’ domestic legislation.2590 However, it is not so much about the cause of an alteration of a
decision, but the consequence of this decision on the taxation for which the application of the
convention was sought in the first place. It is therefore recommended to clarify in the Code of
Conduct when a decision is considered an altered decision for which a revision of the mutual
agreement reached or arbitration decision rendered is to be implemented. The relevant provision
should read as follows:
‘For purposes of Article [*] of the Arbitration Convention, a decision is considered to have been
altered if there has been a revision of the decision that initially has led to taxation within the
meaning of Article 1 of that Convention and which again leads to taxation within the meaning of
that Article’.

2589
Already in 1977 the Economic & Social Committee – in respect of the proposed Arbitration Directive – suggested to redefine the
events of alteration more precisely. See Opinion Economic & Social Committee OJ EC C/18/78, par. 2.7.1. See further Waardenburg
1978, p. 148. Hinnekens 1996/3, p. 311, too suggested to further clarify in what situations there could be an alteration of decisions. .
2590
Commissioner Goergen, responsible for issuing the proposed Arbitration Directive, indicated that it might concern special
investigations in a particular case, but did not elaborate hereon. See Redaction Tax Planning International Forum 1978, p. 64.
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(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

20.4.6.5.2 Remaining double taxation
As discussed in section 15.7.5, although such situations will be rare or even non-existent, double
taxation may remain in existence after the convention’s procedures have been finalized. In that
section it was concluded that taxpayers have no legal means available (apart from an agreement
reached as the outcome of the mutual agreement procedure) to have double taxation eliminated if
double taxation is not fully eliminated in these circumstances. This lack of legal protection,
however, is not so much caused by the convention’s provisions, but because of the lack of proper
interaction between the convention and domestic appeals procedures. The question is whether
there is actually a need for improvements, as the recommendations made in the previous sections
entail a deletion of the final decision phase. There remains a mutual agreement procedure and an
arbitration procedure for which the taxpayer has a right of acceptance. If the taxpayer does not
accept the agreement reached or the decision of the arbitration commission, it can reject this
outcome. All this being true, but the taxpayer then still has no elimination of double taxation and
still needs procedural safeguards to achieve that result. These should be found in in providing for
proper interaction between the convention and available domestic remedies. This is further
discussed in section 20.4.7.2.
20.4.6.6 Effect on future years and precedential effects
20.4.6.6.1 Effect on future years
The convention only applies to those fiscal years for which its application was specifically
requested by taxpayers. Although nothing prevents competent authorities from applying this
outcome to future years, it is under the convention at their discretion to do so.2591 Although the
second sentence of paragraph 7.3(i) of the Code of Conduct expresses this, it was concluded in
section 15.8.5 that this provision is not sufficiently descriptive to effectively achieve a roll-on to
future years. Furthermore, its wording is different from its original intent, namely to avoid
submissions of new requests for the application of the convention for those years in which the
facts and circumstances are similar to those years for which a mutual agreement was entered into.
Paragraph 7.3(i), however, presumes that taxpayers will submit a new request for the application
of the convention’s application to effectively achieve such roll-on effect. In order to provide for a
more effective and efficient system, it is recommended to incorporate in the second sentence of
paragraph 7.3(i) wording making it clear that taxpayers only have to submit a request to apply the
outcome of the convention’s procedures to those future years, without going through all
procedures again.2592
In section 15.8.5 it was also concluded that it is not clear whether in paragraph 7.3(i) only refers to
a mutual agreement entered into, or also to an arbitral decision. It is submitted that as the
arbitration decision also has to be formalized in a mutual agreement it is immaterial to which of
these outcomes it refers. Therefore it is recommended to clarify this more explicitly in paragraph
7.3(i). To this end, the second sentence of paragraph 7.3(i) should be amended as follows
(additions in bold, deletions in strikethrough):
‘Where a request for a mutual agreement procedure the application of the Arbitration Convention
is submitted concerning the same facts and circumstances and associated enterprises that linked
2591
This rule is not uncommon in internal tax law. See inter alia OECD’s MEMAP, par. 3.6 and UN’s Guide to the mutual agreement
procedure, par. 191. See further Van Herksen & Fraser 2009, p. 154.
2592
This is not uncommon in the domestic practices of some Member States. For example, France, Italy and the Netherlands already
allow the application of an agreement reached to future years, possible in the form of an APA. See France’s regulation (BOI-INT-DG20-30-10) of December 2, 2015 par. 520, Italy’s regulation of June 5, 2012, par. 4.2.11 and Decree of the Netherlands State Secretary
of Finance (IFZ2008/248M), par. 8.4. See further OECD, Action 14: Making dispute resolution mechanisms more effective – Final
Report, Paris, October 5, 2015, par. 49. Best practice no. 5 of this report mentions that countries should implement appropriate
procedures to permit taxpayer requests for multi-year resolution through the mutual agreement procedure to recurring issues with
respect to filed tax years, where the relevant facts and circumstance of the case are the same.
OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more effective, Paris, December 18, 2014, par.
22-23, making a similar suggestion relating to the mutual agreement procedure in general.
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to issues which have already been covered in another mutual agreement procedure or arbitration
procedure under that Convention regarding the same enterprise, the competent authorities should
typically consider applying apply the outcome of the earlier that mutual agreement procedure or
that arbitration procedure respectively to the new request and where appropriate, to apply that
outcome’.

20.4.6.6.2 Precedential effects
In section 15.8.5 it was concluded that the convention does not provide for binding precedential
effects, indifferent whether cases are of a similar nature. As each case has to be judged on its own
merits and as each case differs on the facts and circumstances, there is in essence no need for a
precedential effect.2593 Nevertheless, in order to avoid any discussion, it is recommended to
include a provision in the Code of Conduct that explicitly stipulates that the outcome of the
application of the convention has no precedent effect. This provision could read as follows:
‘A mutual agreement reached or a decision of the arbitration commission under the Arbitration
Convention shall not have effect as a precedent for other cases concerning other enterprises than
the associated enterprises concerned in the specific case for which an agreement was reached or a
decision delivered’.

20.4.6.7 Interest charges
It is submitted that solving the problems identified with the issue of interest charges and refunds is
a delicate issue, as more than one Member State is involved. It is therefore difficult to provide a
solution to this issue, since Member States have different regulations for and attitudes towards
dealing with interest charges and refunds under the convention. This is reinforced by the fact that
the issue is not of a procedural nature, but instead of a substantive nature, so there is more at
stake. Additionally, under the current drafting of the convention, it is impossible to restrict
Member States in charging interest on profit adjustment when applying the convention’s
procedures, since this is based on their domestic tax legislation, and not dealt with by the
convention’s provisions. Although paragraph 10(b) of the Code of Conduct includes three options
for dealing with interest charges and refunds under the convention, it was concluded in section
15.9.5 that taxpayers remain adversely affected by the existence of different approaches by the
Member States to interest charges and refunds.2594 As of 2015, paragraph 10(b) adds that if
asymmetry results, Member States should seek to eliminate this asymmetry in the mutual
agreement procedure. It is submitted that this does not constitute a real obligation, but only an
exhortation for Member States to strive to do so. So there is still no coherent mechanism
available. The question is how to improve the system to establish a coherent mechanism and
arrive at a situation in which taxpayers are not, or as little as possible, adversely affected by
interest charges and refunds when applying the convention’s procedures. The international
landscape shows clear that there is no standard solution available, although a few double tax
conventions into which the Netherlands entered contain a provision on this issue. 2595 These
2593
This is generally also the case in international tax law. Paragraph 15 of the OECD’s Arbitration Sample explicitly stipulates that the
arbitration decision has no precedential effect. This rule has been incorporated in the double tax conventions of Germany with the
Netherlands (Mutual Agreement of April 12, 2013) and the United Kingdom (Mutual Agreement of March 30, 2010), and between the
Netherlands and the United Kingdom (Mutual Agreement of October 2, 2008). Also the protocols of Japan with Chile (December 17,
201, par. 10(d)), Germany (January 21, 2016, par. 6(d)), Hong Kong (November 9, 2010, par. 6(e)), the Netherlands (August 25, 2010,
par. 12), New Zealand (December 10, 2012, par. 16(d)(i)), Portugal (December 19, 2011, par. 13(e)(i)) and Sweden (December 5,
2013, par. 6(b)(i)) explicate that decisions of the arbitration board have no precedential value. The same applies to the double tax
convention between Canada and the United Kingdom (Exchange of Notes of July 27, 2015, par. 16) and protocols of the United States
with Belgium (November 27, 2006, par. 6(j)), Germany (June 1, 2006, art. XVI(22)(j)), Mexico (September 18, 1992, par. 18(b)(v)),
the Netherlands (December 18, 1992, art. XXXI(b)(5)) and Spain (January 14, 2013, art. XIV(21)(h); the Exchange of Notes of the
United States with Switzerland (September 23, 2009, par. 1(j)); and the MOU’s of the United States with Canada (online version, par.
21) and France (January 13, 2009, sub (h)). See further protocol between Luxembourg and Mexico (February 7, 2001, par. (v).
2594
The options included in paragraph 10(b) of the Code of Conduct are: (i) tax to be released for collection and repaid without
attracting any interest, (ii) tax to be released for collection and repaid with interest and (iii) dealing with each case on its own merits.
2595
For example paragraph 49 of the Commentary to article 25 of the OECD Model Convention only briefly touches upon this issue,
thereby focusing more on whether interest charges should be considered taxes so as to include the subject in the scope of the mutual
agreement procedure. Further, paragraph 4.64 of the OECD Transfer Pricing Guidelines only stipulate that the adverse effects of
interest charges should be taken into account in the mutual agreement procedure and that there needs to be a specific provision in the
applicable double tax convention. See inter alia protocols of the Netherlands with Albania (July 22, 2004), Bahrain (April 26, 2008),
Barbados (November 28, 2006), Belgium (June 5, 2001), Ethiopia (August 10, 2012), Germany (April 12, 2012), Ghana (March 10,
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generally read:
‘The competent authorities of the States may also agree, with respect to any agreement reached as
a result of a mutual agreement procedure as meant in Article 25, if necessary contrary to their
respective national legislation, that the State, in which there is an additional tax charge as a result
of the aforementioned agreement, will not impose any increases, surcharges, interest and costs with
respect to this additional tax charge, if the other State in which there is a corresponding reduction
of tax as a result of the agreement, refrains from the payment of any interest due with respect to
such a reduction of tax’.

It is submitted that the solution chosen in these double tax conventions in effect boils down to
solution (i) offered in paragraph 10(b) of the Code of Conduct. This, however, is not the most
optimal system available, as it depends on the case under review whether states will agree to
refrain from charging and refunding interest. If large amounts of tax are at stake, not charging
interest may be a no-go option for states. What actually is needed is really already provided in
paragraph 10(b), but not written in the right way. The point of departure is to avoid taxpayers
facing adverse financial consequences when the procedures of the convention are being
applied.2596 The EU JTPF discussed several options as to how to deal with interest charges and
refunds under the convention. The first three options suggested are:
a) Matching of interest charges and refunds;
b) Including interest charges and refunds in the convention’s scope of application; or
c) Suspending the calculation of interest charges during the convention’s application.

Section 15.9.4.2 analyzed these suggestions in depth. As noted there, matching interest charges
and refunds is difficult given the differences in Member States’ domestic legislation in terms of
method, amount and period of charging and refunding interest. This is reinforced by the fact that
Bulgaria, Estonia, France, Ireland, Lithuania, Luxembourg, Portugal, Romania and Spain do not
refund interest. So where these Member States are involved it will be very difficult to get a
matching amount of interest charges and refunds. The inclusion of interest charges and refunds in
the scope of application of the convention would also not be a solution in the light of Member
States’ domestic legislation, let alone the political obstruction against handing over competence to
the arbitration commission. Suspension of interest payments would thus not solve the issue,
because after the convention’s procedures are finalized, interest would still be charged over the
whole period from the date of arising of the tax due. In other words, this option would only
provide taxpayer temporary relief, but would not undo the adverse consequences. It is submitted
that the only workable solution is a non-accrual of interest charges and no refund of interest
relating to the period in which the convention’s procedures are being applied. In fact, applying
this option leads to a symmetrical result, whereby the taxpayer does not have advantages, but also
does not face high interest costs. This option is therefore the most appropriate solution to solve the
issue of interest charges and refunds under the convention, thereby creating less economic
disadvantage for taxpayers.2597 It is therefore recommended to take as a standard rule that from the
moment the taxpayer submits a request for the application of the convention up to the moment the
convention’s procedures are finalized, Member States shall neither charge nor refund interest. The
remaining question is whether this rule should be included in the convention itself or the Code of
Conduct. As discussed in section 15.9.4.1, charging of interest has in essence no direct relation
with the dispute in question. Nevertheless, the Code of Conduct is only a political commitment
and not a binding legal instrument, so including a provision in the Code of Conduct would make
2008), Poland (February 13, 2002), Slovenia (June 30, 2004), Switzerland (February 26, 2010), Uganda (August 31, 2004) and the
United Arab Emirates (May 8, 2007).
2596
As discussed in section 15.9.2.1 the EU JTPF correctly concluded that Member States are at liberty to charge interest up to the date
of the profit adjustment, and that a solution has to be found for the period applying the procedures of the convention.
2597
This system is already used by France and Luxembourg under their double tax convention with each other and is also provided for
in the administrative agreement between the Netherlands and France on practical aspects of the mutual agreement procedure. See
Administrative agreement between the competent authorities of France and the Netherlands under article 27 of the double tax
conventions of September 21, 2010.
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its implementation still dependent on Member States’ unilateral actions. In line with the
recommendations made regarding the suspension of tax collection (see section 20.4.3.6) it is
recommended to delete paragraph 10(b) from the Code of Conduct and to include an appropriate
provision in the convention. This provision should read as follows:
‘Where a request for the application of this Convention is submitted, no interest shall be charged or
refunded relating to the taxation underlying this request from the date of receipt of this request up
to the date the implementation of the outcome of the Convention’s procedures referred to in Article
(*) of this Convention. If a case is not referred to the mutual agreement procedure under this
Convention, the period for not charging or refunding interest runs to the date the request is judged
to be not well-founded or, if applicable, the date on which a satisfactory solution is implemented’.
(*) Reference to the other provision of the EU Arbitration Convention is to be inserted when
renumbering the convention’s provisions. See Annex XII-A.

20.4.7 Miscellaneous
20.4.7.1 General considerations
The last set of recommendations concern three subjects that have an impact on all five phases of
the convention: the taxpayer’s rights and involvement during the application of the convention’s
procedures; interaction with other dispute settlement mechanisms, and triangular cases.
20.4.7.2 Taxpayer’s rights and involvement
20.4.7.2.1 Previous recommendations relating to the five phases of the EU Arbitration Convention
In section 17.4.7.1 conclusions were drawn specifically relating to taxpayers’ rights and
involvement during the application of the convention. The general conclusion was that their rights
and involvement during these procedures are limited; they are only a stakeholder to the procedure,
but not a party to the dispute for which the convention’s procedures are being applied. As,
however, the taxpayers have all relevant information on the case, it is logical to give them a
certain degree of involvement in the procedure. In the previous sections several recommendations
were made to increase the role of taxpayers during each phase of the convention. These
recommendations are further discussed below. During the application phase, though, the taxpayers
have no specific rights other than the right to submit of a request for the convention’s application.
For that reason, this phase is not discussed further, also because the rules relating to the
notification of receipt of a submitted request were considered to be sufficiently descriptive.
Recommendations for the unilateral relief procedure
Introduce a two-month deadline for competent authorities to request additional information after the
submission of a request and subsequently for taxpayers to respond to requests for additional information
(paragraphs 7.3(g)(i) and 7.6(a)(viii) of the Code of Conduct).
Introduce the obligation that taxpayers should be provided a reasoning why their request was not
considered to be well-founded (paragraph 7.3(g)(i) of the Code of Conduct).
Introduce a three-month deadline for implementation of a unilateral satisfactory solution (paragraph
7.3(g)(ii) Code of Conduct).
Introduce a deadline for notifying the taxpayer that a case has been referred to the mutual agreement
procedure and the commencement date of the deadline for this procedure (paragraphs 7.3(g)(iii) and (h)
of the Code of Conduct).
Recommendations for the mutual agreement procedure2598
Introduce a hearing session during the mutual agreement procedure (paragraph 7.1(e) of the Code of
Conduct).
Introduce a provision to ensure that the confidentiality of information during the mutual agreement
procedure (new provision in conjunction with the deletion of paragraph 7.3(c) of the Code of Conduct).
Delete the possibility not to refer cases to the arbitration procedure in certain situations (article 7(5) of
the convention).
2598
Note that no specific recommendation is made in respect of informing taxpayers of significant developments. As this is a subject
that not only relates to the mutual agreement procedure, but to the whole period in which the procedures of the convention are being
applied, a separate recommendation will be made in section 20.4.7.2.2 below.
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Recommendations for the arbitration procedure
Introduce a hearing session during the arbitration procedure (article 10(2) of the convention).
Introduce rules for filling in the procedures to be followed during an appearance before the arbitration
commission and the rights and obligations of each person in case of such appearance (new provision of
the Code of Conduct).
Introduce a rule that each Member States’ measures to penalize a breach of the secrecy obligation be
made public (article 9(6) of the convention).
Recommendations for the implementation phase
Introduce rules for the content of the communication of a mutual agreement reached to the associated
enterprises concerned as well as a deadline for such communication (new provision of the Code of
Conduct).
Expressly stipulate that taxpayers have a right of acceptance of a mutual agreement reached, on
condition that pending appeals are withdrawn and/or that no such appeals will be initiated for those
issues that are covered by the mutual agreement (paragraph 7.7 of the Code of Conduct).
Introduce rules for acceptance of a mutual agreement by taxpayers and rules for implementing the
agreement (new provision of the convention).
Introduce rules for communicating the arbitral award to taxpayers (new provision of the Code of
Conduct).
Introduce rules for acceptance of the arbitral by taxpayers (new provision of the convention).
Introduce a rule that the mutual agreement that implements the arbitral award must be implemented
irrespective of time limits prescribed by Member States’ domestic legislation (new provision of the
convention).
Introduce deadlines for implementing the mutual agreement that incorporates the arbitral award (new
provision of the convention).

20.4.7.2.2 Additional recommendations to improve taxpayer’s rights and involvement under the
EU Arbitration Convention
There is one remaining subject that relates to all five phases of the convention for which no
recommendation has yet been made: informing the taxpayer of significant developments during
the period in which the convention’s procedure are being applied.
Paragraph 7.3(b) of the Code of Conduct stipulates that taxpayers should be informed of all
significant developments during the mutual agreement procedure. As concluded in section
17.4.7.1, this in essence promotes a more transparent process and as such improves taxpayers’
legal certainty, but it was also criticized, as the words ‘significant developments’ are not specified,
and paragraph 7.3(b) only covers the mutual agreement procedure, not the other procedures of the
convention. To meet these points, it is recommended that the words ‘significant developments’ be
deleted and that the competent authorities be obliged to inform the taxpayer of all relevant
developments during the mutual agreement procedure and the arbitration procedure. Information
obligations towards taxpayers during the application phase, the unilateral relief procedure and the
implementation phase have been dealt with in several earlier sections of this chapter. But of which
developments should taxpayers be informed?2599 Djebali has suggested that taxpayers should be
informed at fixed moments during the mutual agreement procedure, and the information given
should display substantive developments and not merely a global insight of the developments.2600
Vollebregt has suggested informing taxpayers on a quarterly basis during the mutual agreement
2599

The OECD has suggested that as the taxpayer is a major stakeholder it should be informed of important milestones, such as the
acceptance of the request for the initiation of the mutual agreement procedure, the start of the negotiations, planning of face-to-face
meetings, and the agreement reached, see OECD, Improving the process for resolving international tax disputes, July 27, 2004, par. 72.
In paragraph 3.7 of OECD’s MEMAP states that ‘(…) it is appropriate to debrief the taxpayer after each substantial MAP discussion
(usually via telephone) and at the conclusion of a file. The debriefing need not be a detailed summary of the meeting nor should it be a
full disclosure. The debriefing should give the taxpayer a general sense of the direction of its case and some estimation, if possible, of
the time to resolve it’. The OECD, however, only provides an indication of when occasions the taxpayer should be informed of the
progress made, but does not include rules on at what moments during the mutual agreement procedure the taxpayer should be
informed.
2600
Djebali 2012, par. 7.4.3. See also Cole, R.T., Keeping the competent authority process effective: moral obligation and arbitration,
Tax Management International Journal 2003/2, p. 84. Cole suggested that competent authorities should promptly and fully inform
taxpayers of the progress of their cases and to provide them (most) written exchanges between the competent authorities.
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procedure. 2601 Specifically relating to the arbitration procedure, Djebali suggested informing
taxpayers of the progress made after the mid-way point of the deadline of the arbitration
procedure has passed. 2602 It is submitted that these suggestions are valuable, but informing
taxpayers should not relate to specific periods during these procedures, but should instead be
related to certain actions during these procedures (e.g. sending of a position paper and the
planning of a face-to-face meeting). To reflect these recommendations, paragraph 7.3(b) of the
Code of Conduct should be redrafted as follows (additions in bold and deletions in strikethrough):
‘The enterprise requesting the mutual agreement procedure that submitted a request for the
application of the Arbitration Convention will be kept informed by the competent authority to
which it made the request of all significant developments that affect it during the course of the
procedure during the mutual agreement procedure and the arbitration procedure, including, but
not limited to, the sending of a position paper and of a responding position paper, planning of
face-to-face meetings, the establishment of the arbitration commission, the commencement of the
six-month deadline of the arbitration procedure, and planning of meetings of the arbitration
commission’.

20.4.7.3 Interaction with other dispute settlement mechanisms
20.4.7.3.1 Interaction with domestic appeals
Article 6(1) of the convention stipulates that taxpayers may, irrespective of the remedies provided
by the domestic law of the Contracting States concerned, submit a request for the convention’s
application. The basic rule is that the convention provides a dispute settlement mechanism in
addition to available domestic remedies.2603 As concluded in section 17.4.7.2, article 6(1) is a
valuable provision, because in essence it protects taxpayers from being left with double taxation if
the convention cannot be applied or its application does not lead to the elimination of double
taxation. By allowing parallel procedures, taxpayers still have domestic remedies available to have
this double taxation eliminated. In turn the possibility of parallel procedures does not leave
taxpayers with double taxation if a domestic court confirms the correctness of a profit adjustment,
as in that situation the procedures of the convention can still be applied.
Without discussing in detail the desirability, content and difficulties encountered with articles 7(1)
and 7(3) of the convention on the interaction between its procedures and domestic appeals
procedures, the general conclusion drawn in section 17.4.7.2 was that the system chosen – first
pursue a domestic appeals procedure and thereafter, if still possible, apply the convention’s
procedures – is ineffective and inefficient. Although in theory article 6(1) allows a simultaneous
application of the convention’s procedures and domestic appeals procedures, it was concluded that
article 7(1) of the convention effectively blocks such simultaneous application by requiring that
the domestic appeal be finalized first before the mutual agreement procedure effectively
commences. Recourse to the arbitration procedure is thus only possible after domestic appeals are
finalized. However, article 7(3) of the convention effectively blocks the reference of a case to the
arbitration procedure if the Member States involved are not allowed, pursuant to their domestic
legislation, to derogate from decisions of their judicial bodies. This is currently the case in at least
21 of the 28 Member States. So if taxpayers first choose to pursue available domestic remedies
and lose the case, they have de facto no possibility left to have double taxation eliminated under
the convention. The main bottleneck identified is thus that decisions of domestic courts limit the
2601

Vollebregt 2008, par. 8.5.
Djebali 2012, par. 6.4.2.1.1.2, 6.4.3.1, 7.4.4 and 7.5.4.
2603
This basic rule is no different from proceedings in international tax law. The OECD Model Convention and all double tax
conventions that have based their equivalent article on the mutual agreement procedure included in that model convention provide for a
similar rule: the mutual agreement procedure is an addition to and not a substitution for domestic available remedies. See in a general
sense paragraph 8 of the Commentary to article 25 of the OECD Model Convention: ‘the taxpayer may use this right whether or not he
has exhausted all the legal remedies open to him according to the national tax laws of both States’. See also e.g. Avery Jones 1979, p.
339; Ellis & Avery Jones at al 1980/265; Hieltjes 1997, par. 2.2; Züger 1998, p. 185; Schwarz 2001, par. 27-300; and Ault & Sassevile
2009, p. 209-2011. Ault & Sassevile referred to the minutes of the 18th session of the OEEC’s fiscal committee of May 13, 1960, which
state that the mutual agreement procedure has no relation to domestic available remedies. See in this regard also OEEC, Fourth report
of the Fiscal Committee of the OEEC concerning the elimination of double taxation, 1961, Annex J, par. 2; and OECD, Transfer
pricing, corresponding adjustments and the mutual agreement procedure, November 24, 1982, par. 112-113.
2602
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competent authorities’ ability to enter into mutual agreements and/or to conduct the arbitration
procedure once domestic court cases have been finalized. Member States already knew this when
they adopted the Code of Conduct in 1990, so it may be wondered why they made the application
of the convention’s procedures dependent on the process under domestic law. After all the
convention intends to provide for an additional mechanism, not a replacing mechanism. In other
words, if the majority of the Member States are not allowed to derogate from decisions of their
judicial bodies, it appears to be a more pragmatic solution to first run through the conventions’
procedures, and hold domestic proceedings in abeyance. This will give the taxpayer full security
that double taxation will be eliminated. If double taxation remains in existence after the
convention’s procedures have been played out, the taxpayers still have domestic remedies.
Although it is true that under the current drafting of the convention the taxpayers can already
initiate court procedure should the competent authorities fail to comply with their obligations
under the convention, the outcome of that procedure would not of itself eliminate the double
taxation. The same applies if the outcome of the application of the convention’s procedures does
not (fully) eliminate double taxation.
Introducing a system whereby the procedures of the convention are pursued first, and domestic
appeals are hold in abeyance, would effectively counter this problem. In addition, by suspending
domestic remedies until the convention’s procedures have been finalized, the problems
encountered with articles 7(1) and especially 7(3) of the convention would also be solved. As with
this solution there will not yet be a court decision, the competent authorities are not prohibited
from implementing a mutual agreement, referring a case to the arbitration procedure, or
implementing an arbitral award. So by allowing an effective simultaneous running of both
procedures, the original intent of the convention to provide for a procedure alongside domestic
available remedies is achieved. Furthermore, taxpayers have the guarantee that they are not left
with double taxation if the convention’s procedures have not been properly complied with. The
fear of competent authorities that taxpayers would go cherry-picking between a mutual agreement
and a court decision is misplaced, because if there is a mutual agreement that eliminates double
taxation taxpayers will appreciate the certainty given and not try to obtain the best result via an
appeals procedure.2604
Based on the above, it is recommended to change the system under the convention along the lines
of the system set out above. More specifically, the convention’s procedures are applied first, and
domestic appeals procedures are suspended.2605 If the convention’s procedures do not lead to an
outcome at all, or if the competent authorities involved fail to comply with their obligations, the
taxpayers still have domestic appeals procedures available in order to enforce an outcome. Not
only does this provide for a coherent mechanism, it permits an effective and efficient interaction
between the convention and domestic appeals procedures. This system is not uncommon in the
international tax arena.2606 Within the EU, in Denmark, Germany, Hungary, Italy, Luxembourg
2604
In practice taxpayers almost always accept the outcome of the mutual agreement procedure. See in this regard paragraph 79 of the
Commentary to article 25 of the OECD Model Convention, which stipulates: ‘(…) experience shows that there are very few cases
where the taxpayer rejects a mutual agreement to resort to domestic legal remedies’. See further Moses 2009, p. 118, quoting
Sassevile: ‘but in the vast majority of cases I am told the taxpayer will say yes to the MAP result’.
2605
See in this regard also Djebali 2012, par. 6.2.2.2.2, 7.5.3 and 7.5.4. Djebali made a similar suggestion although not specifically
relating to the convention. See further Tillinghast & Park 2004, p. 55 who point out that in order to prevent tax authorities or taxpayers
from sabotaging an arbitration procedure, all domestic appeals procedures should be suspended during the course of the arbitration
procedure.
2606
The basic rule for the mutual agreement procedure is found in paragraph 44 of the Commentary to article 25 of the OECD Model
Convention, which stipulates that: ‘depending upon domestic procedures, the choice of redress is normally that of the taxpayer and in
most cases it is the domestic recourse provisions such as appeals or court proceedings that are held in abeyance in favor of the less
formal and bilateral nature of the mutual agreement procedure’. See for similar wording also OECD’s MEMAP, par. 4.1. The basic
rule for the arbitration procedure is incorporated in article 25(5) of that convention, which states that a case cannot be referred to the
arbitration procedure if a court/administrative tribunal has already rendered a decision on the case. See also paragraph 76 of the
Commentary to article 25 of the OECD Model Convention, which stipulates that: ‘a person cannot pursue simultaneously the mutual
agreement procedure and domestic legal remedies’. Paragraph 76 continues: ‘where domestic legal remedies are still available, the
competent authorities will generally either require that the taxpayer agree to the suspension of domestic remedies’. To this paragraph
77 adds that: ‘a second issue involves the relationship between existing domestic legal remedies and arbitration where the taxpayer has
not undertaken (or has not exhausted) these legal remedies. In that case, the approach that would be the most consistent with the basic
structure of the mutual agreement procedure would be to apply the same legal general principles when arbitration is involved. Thus,
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and the United Kingdom it is already possible to have an appeals procedure suspended until the
mutual agreement procedure has been finalized. 2607 In order to avoid domestic constrains
annulling the suspension of domestic remedies it is recommended to include a provision on this
matter in the convention. This provision should read as follows:
‘When domestic legal or administrative proceedings have been initiated by one or both of the
associated enterprises in respect of the same case for which a request under Article 6(1) has been
submitted, those proceedings, shall be suspended until an agreement between the competent
authorities involved has been reached or, as the case may be, an arbitration decision has been
given. When domestic legal or administrative procedures have not yet been initiated, the time-limit
for lodging these procedures shall be suspended until an agreement between the competent
authorities involved has been reached or, as the case may be, an arbitration decision has been
given’.

With the adoption of this recommendation, the second sentences of articles 7(1), article 7(3) and
the Member States’ unilateral declarations on article 7(3) of the convention, included in the Annex
to the convention, can be deleted accordingly. Additionally, to provide procedural guidance, it is
recommended to include in the Code of Conduct rules that reflect the obligation on the associated
enterprises to request the national court to stay existing proceedings. The appropriate provision
should read as follows:
‘When the procedures of the Arbitration Convention are being applied and simultaneously domestic
judicial or administrative proceedings in respect of the same case are pending, the enterprise that
commenced these procedures should inform the court or tribunal in its state of residence hereof.
This provision applies mutatis mutandis where both associated enterprises concerned have
commenced domestic judicial or administrative procedures. The domestic court or tribunal shall
then stay those proceedings until the procedures of the Arbitration Convention are finalized’.

20.4.7.3.2 Interaction with double tax conventions between Member States
The relationship between the convention and double tax conventions between Member States is
described in article 15 of the convention. Pursuant to this article the convention, on the principle
lex specialis derogat generali, takes precedence over double tax conventions between Member
States insofar as they do not provide for a wider obligation as compared to the convention. As
discussed in section 17.4.7.2, the rule in article 15 is sufficiently descriptive as regards the
relationship with double tax conventions between Member States that provide for a wider
obligation. It could, though, be improved by stating in the Code of Conduct which double tax

the legal remedies would be suspended pending the outcome of the mutual agreement procedure involving the arbitration (…)’. In
paragraph 80 of the same commentary the OECD, however, recognizes that this solution may not be possible in those states in which
cases cannot be referred to arbitration if domestic remedies are still available. See also OECD, Public discussion draft – BEPS action
14: make dispute resolution mechanisms more effective, Paris, December 18, 2014, par. 32 and OECD, Action 14: Making dispute
resolution mechanisms more effective – Final Report, Paris, October 5, 2015, par. 51. See for a discussion in literature Hieltjes 1997,
par. 2.2; Tillinghast & Park 2004, p. 55; Desax & Veit 2007, p. 416; Gildemeister 2007, p. 2 and 6; Ault & Sassevile 2009, p. 211;
Peracin & Benettin 2012, p. 460; Djebali 2012, par. 7.4.3; and Ault 2013, p. 312 and 333. Specifically Markham 2016, p. 94, stating
that many states allow domestic remedies to be suspended if a mutual agreement procedure is requested and subsequently require
taxpayers to terminate the domestic proceedings as a prerequisite for implementing a mutual agreement reached. See further UN,
Report on resolving issues that prevent a mutual agreement (E/C.18/2008/CRP.6), October 17, 2008, par. 4.2; UN, Report of the
Committee of Experts on International Cooperation in Tax Matters, Report on the Fourth Session (E/2008/45, E/C.18/2008/6), October
20-24, 2008, par. 64; and UN’s Guide to the mutual agreement procedure, paras. 70 and 73-74.
2607
See Denmark’s regulation of January 24, 2013, par. CF8.2.2.25.1; Italy’s regulation of June 5, 2012, par. 4.2.5; and UK’s
Statement of Practice (SP 1/11) of January 30, 2012, par. 21. The Netherlands used to have an official policy to suspend court
proceedings during the period in which a mutual agreement procedure is being conducted. This policy was included in the Decree of
the Netherlands State Secretary of Finance (IFZ2001/295M) of March 31, 2001, par. 3.1.4. Such suspension was only possible for a
period of two years and with prior approval of the court. See for a discussion also Sinx & Ten Broeke 2002, p. 32; and Velthuizen
2003, p. 169-170. The decree of 2001 has been repealed by the Decree of the Netherlands State Secretary of Finance (IFZ2008/248M)
of September 29, 2008. This later decree does not include a similar provision. See also Ismer 2003, p. 19, Denen & Bacht 2006, p. 468
and Schnorberger 2007, p. 110 (Germany); Jalsovszky 2003, p. 302 (Hungary); Tomassini & Martinelli 2012, p. 48 (Italy); Steichen
2003, p. 377 (Luxembourg) and Barnett 1981, p. 365 (United Kingdom). See, for a general discussion in the literature, Helminen in
Park & Tillinghast 2004, p. 80-81, De Ruiter 2008, p. 497-498 and Ault & Sassevile 2009, p. 211. Only in Greece and Sweden such
suspension does not appears to be possible, s. See for Sweden: Francke, Lindencrona & Mattsson 1981, p. 379 and Dahlberg 2003, p.
456 and for Greece: Perrou 2003, p. 271 and Ismer 2003, p. 19.
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conventions between Member States provide for a wider obligation and if so to what extent.2608
This new provision of the Code of Conduct might read as follows:
‘Relation with double tax conventions between the Contracting States
The following double tax conventions between the Contracting States provide for a wider
obligation as mentioned in Article 15 of the Arbitration Convention: between Austria and Germany
(August 23, 2000), between Belgium and Poland (August 20, 2001 – Protocol of April 14, 2014),
between Belgium and the United Kingdom (June 1, 1987 – Protocol of June 24, 2009), between
Estonia and Luxembourg (July 7, 2014), between France and the United Kingdom (June 18, 2009),
between Germany between Luxembourg (April 23, 2012), between Germany and the Netherlands
(April 12, 2012), between Germany and the United Kingdom (March 30, 2010), between the
Netherlands and the United Kingdom (September 26, 2008), and between Spain and the United
Kingdom (March 14, 2013). These conventions, however, do not provide for a wider obligation
concerning profit attribution between permanent establishments of associated enterprises, profit
attribution to a permanent establishment for dealings with associated enterprises within the same
MNE, or concerning triangular cases.’

Paragraph 11 of the Code of Conduct recommends Member States, as far as transfer pricing
disputes are concerned, to apply the Code of Conduct also to their double tax conventions with
each other. As concluded in section 6.5.5.4, this has the advantage that the proceedings under the
convention and double tax conventions between Member States can be streamlined. In that section
it was also concluded, however, that the reference in paragraph 11 relates to an outdated version
of the Code of Conduct. To align with the most recent version of the Code of Conduct, paragraph
11 should be updated. Additionally, it is also recommended, following the analysis in section
6.5.5.4, to extend paragraph 11 to cover the arbitration procedure under the applicable double tax
conventions. The amended paragraph 11 of the Code of Conduct should then read as follows
(additions in bold and deletions in strikethrough):
‘As far as transfer pricing cases are concerned, Member Contracting States are recommended to
apply the provisions of points 1, 2 and 3 paragraphs 6, 7.1-7.4, 7.6-7.7 and 9 of this Code of
Conduct also to mutual agreement procedures initiated in accordance with the equivalent of
Article 25(1) of the OECD Model Tax Convention on Income and on Capital, implemented in the
double taxation treaties tax conventions between Member the Contracting States’.

20.4.7.3.3 Relation with previously conducted mutual agreement procedures
It may be that the case under review consists of multiple elements. This for example may concern
a dispute on the existence of a permanent establishment and the profits to be attributed to this
establishment. Under the current design of the convention the first question is to be dealt with
under the applicable double tax convention (if any), and only once this question is affirmatively
answered the second question can dealt with under the EU Arbitration Convention. As these
issues are closely intertwined, it is submitted that in terms of timing it is inefficient to apply both
procedures separately. In this respect, paragraph 2 of the Code of Conduct stipulates that if access
to the convention directly depends on the result of a mutual agreement procedure under the
applicable double tax convention, taxpayers may combine a request for the initiation of both
procedures in one letter. The provision subsequently stipulates that the two-year deadline under
the EU Arbitration Convention only commences once the issue under the applicable double tax
convention has been resolved. In section 17.4.7.2 this rule was criticized, as it only covers how
cases can be referred to both procedures, but not how the procedures are to be applied, and which
time path is to be followed. But the problem is not so much caused by the limited effect of
paragraph 2 of the Code of Conduct, but by the limited scope of application of the convention:
transfer pricing disputes. In order to avoid multiple procedures, it was recommended in sections
20.2.5.3 and 20.2.5.5 to also include discussions on a taxpayer’s residence status (in connection
2608
It is specifically recommended to include this in the Code of Conduct, so that new double tax conventions between Member States
that provide for a wider obligation can easily be included. Inclusion in the convention would require an amendment of the convention
for each new double tax convention between Member States that provides for a wider obligation.
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with a profit adjustment) or the existence of a permanent establishment in the convention’s scope
of application. By doing so all transfer pricing disputes and connected disputes would be
combined into a single procedure. This avoids duplicate procedures, and contributes to a more
swift and effective resolution of cases of double taxation. It is submitted that, following these
recommendations, there is no need anymore to maintain paragraph 2 of the Code of Conduct, so it
is recommended that this provision be deleted.
Further, the first sentence of paragraph 7.3(i) of the Code of Conduct deals with the interaction of
a request for the application of the convention that relates to issues for which a mutual agreement
procedure has already been initiated (and still pending) on the same facts and circumstances,
concerning the same associated enterprises, but with different years under review. In section
17.4.7.2 it was concluded that paragraph 7.3(i) is somewhat ambiguous, as it (i) refers to a mutual
agreement procedure in general, not specifically relating to the convention, (ii) the phrase ‘is
linked to issues’ remains undefined, and (iii) only concerns a consideration rather than an actual
obligation. As a mutual agreement procedure initiated under the applicable double tax convention
has a different legal basis than one under the EU Arbitration Convention, it is recommended to
reflect in paragraph 7.3(i) Code of Conduct that it only concerns cases pending or already
concluded under the convention. Furthermore, in order to create a more effective mechanism it is
recommended to delete the words ‘where appropriate’ and ‘consider treating’ and to replace them
by ‘should’. Thus a new request for future years will automatically become part of an ongoing
mutual agreement procedure, but only if it concerns similar facts and circumstances to those in the
years for which a mutual agreement procedure is already pending. For that reason it is no longer
necessary to keep the phrase ‘is linked to issues’, which may therefore be deleted. The amended
paragraph first sentence of 7.3(i) should read as follows (additions in bold, deletions in
strikethrough):
‘Where a new request by an enterprise for a mutual agreement procedure for the application of the
Arbitration Convention is linked to issues which submitted concerning the same facts and
circumstances and the same associated enterprises that are already covered by an ongoing mutual
agreement procedure under that Convention with the same enterprise, and only the years under
review are different, competent authorities should, where appropriate, consider treating treat the
new request together with the ongoing mutual agreement procedure’.

20.4.7.4 Triangular cases
20.4.7.4.1 Including triangular cases in the scope of application of the EU Arbitration Convention
Section 16.4.2 discussed in detail the application of the convention to triangular cases. Although
article 6(1) of the convention and paragraph 3(b) of the Code of Conduct, taken together,
sufficiently clarify that the convention’s scope of application includes triangular cases, paragraph
3(a) of the Code of Conduct is less clear in how it defines a triangular case and the process for
identifying such a case. These are, though, two different processes. It is submitted that it is more
logical (as paragraph 3 of the Code of Conduct deals with the scope of application of the
Convention) only include a definition of a triangular case in paragraph 3(a) along with a statement
that these cases are included in the convention’s scope of application. As the process of
identifying a triangular case is closely connected with the convention’s procedural functioning,
the relevant provisions should be included in that part of the Code of Conduct specifically dealing
therewith. This will be further discussed in section 20.4.7.4.2 below, when discussing the
convention’s procedural application to triangular cases. To give effect to this recommendation,
paragraph 3(a) of the Code of Conduct should be redrafted as follows (additions in bold and
deletions in strikethrough):
‘3. EU triangular Triangular transfer pricing cases
(a) For the purpose of this Code of Conduct, a EU For purposes of the Arbitration Convention a
triangular case is a case where, in the first stage of the Arbitration Convention procedure, two EU
competent authorities cannot fully resolve any double taxation arising in a transfer pricing case
when applying the arm's length principle because an associated enterprise situated in (an)other
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Member State(s) a third state and identified by both EU competent authorities (evidence based on
a comparability analysis including a functional analysis and other related factual elements) had a
significant influence in contributing to a non-arm's length result in a chain of relevant transactions
or commercial/financial relations and is recognised as such by the taxpayer suffering the double
taxation and having requested the application of the provisions of the Arbitration Convention
between associated enterprises’.

This revised definition of a triangular case does not differentiate between EU and non-EU
triangular cases. It is submitted that this is logical, as it only provides a definition of a triangular
case, not a statement of which type of triangular cases are included in the scope of application of
the convention. This latter should be expressly stated in paragraph 3(b) of the Code of Conduct,
which should be amended in order to clarify that only EU triangular cases are included in the
convention’s scope of application. It is therefore recommended that paragraph 3(b) be amended as
follows (additions in bold and deletions in strikethrough):
‘(b) The scope of the Arbitration Convention includes all EU transactions involved in triangular
cases among Member States in which the associated enterprises involved are all resident in a
Contracting State (EU triangular case)’.

An additional point of criticism advanced in section 17.4.7.3 is that the current drafting of
paragraph 3(b) of the Code of Conduct appears to exclude the EU part of a non-EU triangular
case. It is submitted that because to a certain extent EU associated enterprises are involved in the
chain of transactions, and there is an actual case of double taxation, such exclusion is not justified.
Furthermore, article 1(1) of the convention points out that the EU part of the non-EU triangular
case should be fully dealt with under the convention. To solve this criticism it is recommended
that paragraph 3(b) of the Code of Conduct should specify that for non-EU triangular cases the
associated enterprises resident in Member States should enjoy the same treatment under the
convention as in EU triangular cases,2609 but only if and insofar as there is a direct commercial
and/or financial relation between those associated enterprises involved that are resident in a
Member State. If this is not the case, there is no transaction that is included in the convention’s
scope of application of application.2610 To give effect to this recommendation, the amended
paragraph 3(b) of the Code of Conduct (above) should be supplemented by the following
sentence:
‘Insofar as in a triangular case an enterprise of a third state, not being a Contracting State, is
involved in the chain of relevant transactions or commercial/financial relations, the scope of the
Arbitration Convention shall only apply to that part of the chain of relevant transactions or
commercial/financial relations in which associated enterprises of a Contracting State are involved,
but only insofar those latter enterprises directly entered into commercial/financial relations with
each other (non-EU triangular case)’.

20.4.7.4.2 Procedural application to EU triangular cases
20.4.7.4.2.1 Identification of a triangular case
The first step in dealing with EU triangular cases under the convention is to identify a case as
such. Pursuant to paragraph 7.5(a) of the Code of Conduct, the competent authorities involved
should first agree on whether the case under review indeed qualifies as such. Paragraph 7.5(d) of
the Code of Conduct then obliges taxpayers to inform, in a timely manner, their tax
administrations that the case for which a request is being submitted concerns a EU triangular case.

2609
The EU JTPF’s sub-group on non-EU triangular cases also suggested that the convention should cover the EU part of the non-EU
triangular case and subsequently that associated enterprises resident in Member States should enjoy for non-EU triangular cases the
same treatment under the convention as for EU triangular cases. See doc. JTPF/007/REV2/2009/EN, par. 1; doc.
JTPF/007/REV3/2009/EN, para. 1-2; and Commission Communication doc. COM (2011) 16 final, Annex II, para. 1-4.
2610
This concerns for example the situation in which an enterprise resident of the Netherlands enters into a manufacturing agreement
with an associated enterprise resident in Korea, which delivers the products to the associated German sales company. In this situation
there is a triangular case, but no direct transaction between the associated enterprises resident in the Netherlands and Germany.
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In section 17.4.7.3 it was concluded that these provisions do not provide clear and easy-to-apply
rules for identifying a EU triangular case. The primary points of criticism were:
•
•

•
•

There is no deadline within which a case has to be identified as a EU triangular case;
It is inefficient that competent authorities jointly have to agree that a case is indeed a EU
triangular case, also because such agreement can really only be made during the mutual
agreement procedure;
It is inefficient and unnecessary to base the identification of a EU triangular case on a
comparability analysis (including a functional analysis and other related factual elements); and
It is illogical and superfluous to require taxpayers to recognize the competent authorities’
conclusion that the case indeed is a EU triangular case.

To meet these points of criticism it was already recommended in section 20.4.7.4.1 to delete in
paragraph 3(a) of the Code of Conduct the requirements that: (i) competent authorities jointly
identify a triangular case, (ii) a comparability analysis be made and (iii) taxpayers recognize such
identification. As the rationale behind this recommendation is that paragraph 3(a) Code of
Conduct is about defining a triangular case, not about the process of identifying a case as such, it
is recommended to specify in paragraph 7.5 of the Code of Conduct the process for identifying a
triangular case. The basic rule to be incorporated is that only the competent authority that receives
the request for the application of the convention should identify whether the case under review is a
EU triangular case. This avoids the competent authorities having to discuss the question and come
to an agreement, which may be time consuming. There is then also no need for taxpayers to play a
role in identifying a EU triangular case. As taxpayers have all the key information on the case and
on the whole chain of transactions, they should nevertheless play an important role by providing
sufficient information on the case to allow the competent authority of receipt to make a judgment
on the qualification of a case as a EU triangular case. It is therefore recommended to oblige
taxpayers to specify – when submitting a request for the convention’s application –whether
multiple associated enterprises are involved. In order to reflect these recommendations and in
order to achieve a more readable provision, paragraphs 7.5(a) and (d) of the Code of Conduct
should be redrafted and renumbered. The redrafted provisions should read as follows (additions in
bold and deletions in strikethrough):
‘(d) (a) When submitting a request for the application of the Arbitration Convention, the
enterprise should specify that The taxpayer(s) should, as soon as possible, inform the tax
administration(s) involved that (an)other party(ies), in (an)other Member State(s), could be
multiple associated enterprises resident in other Contracting States are involved in the case. That
notification This specification should be followed in a timely manner accompanied by the
presentation of all relevant facts and supporting documentation. Such an approach will not only
lead to quicker resolution but also guard against the failure to resolve double taxation issues due to
differing procedural deadlines in the Member States.
(a) (b) As soon as the competent authorities of the Member States have agreed that the case under
discussion is to be considered a EU triangular case, they should immediately invite the other EU
competent authority(ies) to take part in the proceedings and discussions as (an) observer(s) or as
(an) active stakeholder(s) and decide together which is their favored approach. Accordingly, all
information should be shared with the other EU competent authority(ies) through for example
exchanges of information. The other competent authority(ies) should be invited to acknowledge the
actual or possible involvement of 'their' taxpayer(s). The competent authority of receipt shall,
when judging whether the request is well-founded and whether a unilateral satisfactory solution
is possible, also judge whether the case indeed is an EU triangular case pursuant to paragraph 3
of this Code of Conduct. If so, and if the case is to be referred to the mutual agreement
procedure under Article 6(2) of the Arbitration Convention, that competent authority shall in line
with paragraph 7.3(h) of this Code of Conduct, inform the enterprise submitting the request and
the other competent authorities involved of the request submitted as well as of its judgment that
the case under review is a EU triangular case’.
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20.4.7.4.2.2 Timeline for the mutual agreement procedure
As discussed in section 17.4.7.3, the two-year deadline of the mutual agreement procedure also
applies to EU triangular cases. As, however, triangular cases are of a more complex nature, and as
multiple competent authorities are involved, it may be more difficult to reach an agreement within
this deadline. In other words, in practice it is necessary to extend it. In section 20.4.4.3 it was
recommended that paragraph 7.1(f) of the Code of Conduct be amended to allow only a fixed
extension of the two-year deadline for EU triangular cases. Although it is true that a standard
extension will lead to a longer period to have double taxation eliminated, a fixed term will
nevertheless offer more certainty as to how and when cases will be resolved. What a suitable term
for extension is, is always debatable, but a term of six months appears reasonable, as in EU
triangular cases there are three competent authorities involved that have to prepare a position,
exchange (responding) position papers and discuss and negotiate an agreement. This
recommendation should be implemented in paragraph 7.1(f) of the Code of Conduct. The
redrafted provision should indicate how the additional time should be used, as with bilateral cases.
In line with the recommendation made in paragraph 20.4.4.3 the to be amended paragraph 7.1(f)
should read as follows (additions in bold and deletions in strikethrough):
‘Taking into account the provisions of this Code of Conduct, a mutual agreement should be reached
within two years of the date on which the case was first submitted to one of the competent
authorities in accordance with point 7.6(b) of this Code of Conduct. However, it is recognized that
in some situations (e.g. imminent resolution of the case or particularly complex transactions, or
triangular cases), it may be appropriate to apply Article 7(4) of the Arbitration Convention
(providing for time limits to be extended) to agree a short extension The two-year deadline defined
in Article 7(1) of the Arbitration Convention shall be extended by six-months. In line with the
suggested timeline for this procedure in paragraph (*) of this Code, these additional six months
shall be used for negotiations with a view to reaching a mutual agreement to eliminate double
taxation for the case under review. In order to facilitate these negotiations, competent authorities
shall plan face-to-face meetings during these additional six months’.
(*) Reference to the other provision of the Code of Conduct is to be inserted when renumbering the
code’s provisions. See Annex XII-B.

20.4.7.4.2.3 Rules to be applied during the mutual agreement procedure
Paragraph 7.5(b) of the Code of Conduct includes three approaches for dealing with EU triangular
cases: (i) the multilateral approach, (ii) the bilateral approach and the (iii) bilateral approach plus.
Paragraph 7.5(b) expresses a preference for the multilateral approach, if and insofar as the facts
and circumstances of the case allow so, and if all involved competent authorities agree. In section
17.4.7.3 it was concluded that the multilateral approach provides the most comprehensive solution
to deal with triangular cases under the convention. It was also observed there that the rules in the
Code of Conduct for dealing with triangular cases are in practice not always defined sufficiently
clearly, do not facilitate an effective and efficient process, and run the risk that double taxation is
not fully eliminated. In order to streamline the procedure to achieve elimination of double taxation
as quickly as possible – which after all is one of the first statements of the EU JTPF regarding
triangular cases – it is recommended to allow the multilateral procedure only, as it is the sole
approach that offers a comprehensive solution to eliminate double taxation arising from a
triangular case and also gives the most effective, efficient, fair and equal outcome. 2611 The
multilateral approach also fits with the legal nature of the convention as a multilateral convention.
Other advantages of only allowing the multilateral approach are that lengthy parallel procedures
are avoided, as are possible mismatches in separately negotiated mutual agreements, and delays
due to disagreement between the competent authorities involved on which of the three possible
approaches should be pursued. To reflect this recommendation, paragraph 7.5(b) of the Code of
Conduct should be amended as follows (additions in bold and deletions in strikethrough):

2611
See also Farmer & Lyal 1994, p. 303-304, who concluded that it would be more satisfactory to deal with a triangular case in a
single procedure. See further Schelpe 1995, p. 77, who suggested that a multilateral approach would be more satisfactory, as then all
the issues can be dealt with in their context and the rights and interests of all involved parties can be taken into account as well.

Amsterdam, June 2016

713

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

‘One of the following approaches may be adopted by the competent authorities involved to
resolve double taxation arising from EU triangular cases under the Arbitration Convention:
(iv) The competent authorities can decide to take a multilateral approach (immediate and full
participation of all the competent authorities concerned); or
(v) The competent authorities can decide to start a bilateral procedure, whereby the two parties
to the bilateral procedure are the competent authorities that identified (based on a
comparability analysis including a functional analysis and other related factual elements)
the associated enterprise situated in another Member State that had a significant influence in
contributing to a non-arm's length result in the chain of relevant transactions or
commercial/financial relations, and should invite the other EU competent authority(ies) to
participate as (an) observer(s) in the mutual agreement procedure discussions; or
(vi) The competent authorities can decide to start more than one bilateral procedure in parallel
and should invite the other EU competent authority(ies) to participate as (an) observer(s) in
the respective mutual agreement procedure discussions.
Member States are recommended to The competent authorities shall apply a multilateral
procedure to resolve such double taxation cases eliminate double taxation arising from such
triangular cases. This approach means that all competent authorities involved shall fully
participate in the mutual agreement procedure, and if necessary, in the arbitration procedure’.
However this should always be agreed by all the competent authorities, based on the specific facts
and circumstances of the case. If a multilateral approach is not possible and a two or more
parallel bilateral procedures are started, all relevant competent authorities should be involved in
the first stage of the Arbitration Convention procedure either as Contracting States in the initial
Arbitration Convention application or as observers.

Last, by only allowing the multilateral approach, is it no longer necessary to prescribe rules that
allow an alteration of positions by the competent authorities involved, presently set out in
paragraph 7.5(c) of the Code of Conduct. It is therefore recommended that this provision be
deleted.
20.4.7.4.2.4 Rules to be applied during the arbitration procedure
The above recommendation to use only the multilateral approach for the mutual agreement
procedure for EU triangular cases also has an effect on the arbitration procedure. If a EU
triangular case is referred to the arbitration procedure, standardly pursuing the multilateral
approach implies that all competent authorities involved must fully participate in the arbitration
procedure. This raises the question how the arbitration commission should be composed. In this
respect, paragraph 9.2(c) of the Code of Conduct stipulates that Member States may invoke article
11(2) of the convention to agree on additional rules of procedure to deal with EU triangular cases
in the arbitration procedure. As concluded in section 17.4.7.3 this, does not give guidance on how
the arbitration commission should then be composed. While in section 20.4.5.4 it was
recommended that the arbitration commission in bilateral situations be composed of five
members: it is recommended that in triangular cases the commission is composed of seven
members: one representative per Member States, three independent persons and one chairman
(seven in total). By doing so, the arbitration commission then still consists of an uneven number of
members and is therefore able to adopt a majority vote. Yet the number of members is not so high
the arbitration commission would no longer able to operate effectively and efficiently. To give
effect to this recommendation, the following provision should be added to the Code of Conduct:
‘The arbitration commission shall, in line with the rules in Article 9(1) of the Arbitration
Convention, consist of one representative per Contracting State involved, three independent
persons and one chairman. The rules for selecting and appointing members of the arbitration
commission shall also apply for EU triangular cases’.

As a result, paragraph 9.2(c) of the Code of Conduct can be deleted, in line with the
recommendations in section 20.4.5.4.
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An additional recommendation relates to the deadline for the arbitration procedure in EU
triangular cases. As with the mutual agreement procedure, the complex nature of triangular cases
and the involvement of multiple parties justify allowing the arbitration commission additional
time to deliver its decision; a two-month period appears reasonable. It is recommended to reflect
this in the Code of Conduct by adding the following provision:
‘In EU triangular cases the period specified in Article 11(1) of the Arbitration Convention for the
arbitration commission to deliver its decision may be extended by two months’.

20.4.7.4.3 Procedural application to non-EU triangular cases
Unlike for EU triangular cases, the Code of Conduct does not contain rules for dealing with nonEU triangular cases. For these cases the EU JTPF only issued a report with possible approaches to
deal with these cases in relation to the convention. This concerns recommendations relating to: (a)
which competent authority should approach the third non-EU state so as to solve the case, and (b)
the possible extension of the two-year deadline of the mutual agreement procedure. In section
17.4.7.3 it was concluded that these recommendations are not sufficient to effectively and
efficiently deal with non-EU triangular cases under the convention. In fact, they might lead to the
non-elimination of double taxation in a particular case, even though EU enterprises are involved
in the chain of transactions. That being said, it is submitted that more workable and practical
solutions within the legal boundaries of the convention are available. There is also a need for such
solutions, because with today’s integration of the world economy and long chains of transactions
within multinationals, there is a huge potential for non-EU triangular cases. Hence their number
may even be larger than purely EU triangular cases. It is true that because a third non-Member
State is involved, the application of the convention to non-EU triangular cases is more difficult,
but it is not impossible. In section 20.4.7.4.1 it was recommended to clarify in paragraph 3(b) of
the Code of Conduct that the EU part of a non-EU triangular case is included in the scope of
application of the convention.2612 Building on that recommendation, it is recommended to include
in the Code of Conduct procedural rules for dealing with non-EU triangular cases similar to those
for EU triangular cases. The following rules should be introduced:
•

•

The competent authority to which a request for the application of the convention was
submitted, is obliged, as for EU triangular cases, to identify a case as a non-EU triangular
case. If the case cannot be unilaterally resolved, that competent authority must inform the
other competent authorities of the Contracting States to the convention involved, and the
associated enterprises involved that the case is to be dealt with as a non-EU triangular case;
For the EU part of a non-EU triangular case, a bilateral mutual agreement procedure should be
initiated between the competent authorities of the Member States concerned. The standard
procedural rules and deadlines set out in the convention and the Code of Conduct will apply.
Subsequent to this procedure, the competent authority of the Member State, whose enterprise
entered into transactions with an associated enterprise resident in the third non-Member State
must in parallel initiate a mutual agreement procedure under the applicable double tax
convention (if any), provided that the latter includes an exchange of information provision that
safeguards the confidentiality of information. 2613 If no double tax convention is in force
between the Member State involved and the non-Member State, the case shall not be dealt
with further;

2612
This, however, only insofar as the two associated enterprises resident in two different Member States have entered into direct
commercial and/or financial relations with each other. So if there is an intermediate transaction between the EU enterprises and a nonEU enterprise, the convention cannot be applied at all, but two bilateral mutual agreement procedures under the applicable double tax
convention have to be initiated (if available).
2613
Business representatives within the EU JTPF suggested first pursuing the procedures under the EU Arbitration Convention and
only thereafter dealing with the remainder of the case in a mutual agreement procedure under the applicable double tax convention
with the non-Member State. See doc. JTPF/005/REV2/2009/EN, par. 3. This solution is not chosen here, because it would be timeconsuming and also runs the risk that the non-Member State might not agree with the outcome of the application of the EU Arbitration
Convention. In that situation the double taxation incurred would still not be eliminated. It is submitted that there is more chance of
success if parallel procedures are initiated, with each party acting as an observer in the other procedure.
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•

•

When parallel procedures are conducted, each of the competent authorities involved in the
mutual agreement procedure shall participate as an observer in the procedure in which it is not
directly involved; and
In order to be able to resolve the case fully, a mutual agreement reached or an arbitration
decision delivered shall not be implemented unless the parallel procedure results in a similar
outcome. This is to avoid Member States having to implement a decision that does not itself
fully resolve the double taxation arising from the non-EU triangular case.

To reflect these rules, it is recommended to add the following provision to the Code of Conduct:
‘Non-EU triangular transfer pricing cases
(a) When submitting a request for the application of the Arbitration Convention, the enterprise
should specify that multiple associated enterprises resident in another Contracting State and a
third non-Contracting State are involved in the case. This specification should be accompanied by
the presentation of all relevant facts and supporting documentation.
(b) The competent authority to which the request for the application of the Arbitration Convention
is submitted shall, when judging whether the request is well-founded and whether a unilateral
satisfactory solution is possible, also judge whether the case indeed is a non-EU triangular case,
pursuant to paragraph 3(b) of this Code of Conduct. If so, and if a case is to be referred to the
mutual agreement procedure, that competent authority shall, in line with paragraph 7.3(h) of this
Code of Conduct, inform the enterprise submitting the request hereof as also the other competent
authorities involved of the request submitted as well as of its judgment that the case under review is
a non-EU triangular case.
(c) The competent authorities of Contracting States involved shall apply the procedures and
deadlines of the Arbitration Convention for that part of the chain of transactions of the non-EU
triangular case to which their respective associated enterprises are direct parties. The competent
authority of the Contracting State and the third non-Contracting State involved shall for the
remaining part of the non-EU triangular case enter into a mutual agreement procedure under the
applicable double tax convention in parallel to the application of the procedures of the Arbitration
Convention, but only if there is a double tax convention in force between these states, and insofar
as that convention includes a provision on the exchange of information that safeguards the
confidentiality of information during the mutual agreement procedure. The enterprise submitting
the request for the application of the Arbitration Convention shall be informed accordingly.
(d) Insofar as proceedings under (c) above are being pursued, each competent authority shall act
as an observer to the proceeding in which it is not directly participating.
(e) The rules for implementing a mutual agreement reached or an arbitration decision rendered,
specified in Articles (*) of the Arbitration Convention and paragraph (*) of this Code of Conduct
shall only apply, if there is an agreement reached in the parallel mutual agreement procedure
under the applicable double tax convention with the non-Contracting State involved that matches
this agreement or arbitration decision’.
(*) The actual reference is to be determined on the basis of the final drafting of the EU Arbitration
Convention/Code of Conduct. See Annex XII-A and XII-B.

20.5 Concluding remarks
This chapter discussed in detail the recommendations to improve the functioning of the
convention. An overview of all recommendations compared with the current versions of the
convention and/or the Code of Conduct is set out in Annex IX, subdivided to the articles and
paragraphs of the convention and/or the Code of Conduct. These recommendations relate to the
convention’s formal and material scope of application as also its procedural functioning of each of
its five phases. Building on the recommendations made in chapters 18 and 19, the
recommendations in this chapter aimed to further clarify and improve the provisions of the
convention and Code of Conduct. The most important recommendations deal with the
introduction of a default mechanism for referring cases to the arbitration procedure, a directly
binding arbitration procedure, and a more sophisticated timeline for the convention’s procedures.
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21. Answering the central research question
21.1 Chapter overview
As mentioned in section 0.1 the adoption of the EU Arbitration Convention in 1990 was a
landmark in international tax law. This work has focused on evaluating the governance and
functioning of this convention. Section 0.3.3 set out the reasons for conducting this study. Up to
this date there is no study available in the international tax arena that solely focused on the
convention. Although using arbitration as a dispute settlement mechanism for solving international
tax disputes has been subject of several dissertations and numerous studies, none of these
exclusively focused on the EU Arbitration Convention or took into account all developments
regarding that convention that occurred after its adoption. In other words, there has been no
comprehensive study of the governance and functioning of the EU Arbitration Convention prior to
this work. Such a study is necessary, however, as the convention has been in existence for over 25
years. The time thus has come for a critical evaluation of whether the current design of the
convention is able to fulfill its principal objective, also because the existence of double taxation has
a negative economic impact, especially in EU’s internal market.
In order to undertake this evaluation, the following central research question was posed in section
0.5:
R1: Should changes be made to improve the governance and functioning of the EU Arbitration
Convention and if so on what grounds and what changes?

This central research question was divided into three sub-questions, which read:
•

•

•

SR1: How is the EU Arbitration Convention governed, is this governance consistent with the
EU Arbitration Convention’s legal status and the associated competences and does this
governance adhere to the principles of effectiveness and efficiency?
SR2: Is the EU Arbitration Convention’s content able to fulfill – in line with the fundamental
principles of tax law and taking into account the provisions included in the Code of Conduct –
its principal objective: to eliminate cases of double taxation arising from transfer pricing profit
adjustments, by providing for a compulsory and binding dispute settlement mechanism that is
limited in time?
SR3: What changes should be made to improve the governance and functioning of the EU
Arbitration Convention as regards its formal and material scope of application and procedural
functioning?

These sub-questions were answered in chapters 8, 17, and 18 respectively. Based on those answers,
the central research question can be answered in this chapter. Prior to that the hypotheses
underlying that central research question are first recalled in section 21.2, followed by a brief
discussion of the answers to the three sub-questions. Based thereon, the answer to the central
research question is presented in section 21.3. The chapter ends with suggestions for further
research in section 21.4.
21.2 Short recap of the outcome of the dissertation
21.2.1 Hypotheses posed
The basic assumption underlying this work is that the EU Arbitration Convention does not function
satisfactorily in terms of its principal objective, despite the adoption of the Code of Conduct and its
revision(s). In 2011 the Commission arrived at a similar conclusion and remarked:
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‘Despite the adoption (and the revision) of a Code of Conduct, the proper functioning of the AC [i.e.
the EU Arbitration Convention] could be further improved, as shown by the length, in general, of
Mutual Agreement Procedures (MAP)’.2614

In order to translate the basic assumption into concrete objectives for further research, two
hypotheses were posed in section 0.4. These were:
•

•

The governance of the EU Arbitration Convention is not properly regulated in light of state
sovereignty and EU law, is not efficient in that the process involves a range of actors, whereby
competences and practical involvement are ambiguous, and is not effective in that the
convention’s governance does not lead to a timely and successful settlement of all disputes
brought under the convention; and
After 26 years of existence the EU Arbitration Convention is not able to fulfill its principal
objective, despite the adoption of a Code of Conduct in 2006 and revision thereof in 2009 and
the proposal for such revision in 2015.

These hypotheses were translated into the first and second sub-questions of this work. The answers
to these research questions are discussed in sections 21.2.2 and 21.2.3 below. If the answers to
these questions demonstrate that both hypotheses are correct, the third sub-question comes into
play, which aims to analyze:
SR3: What changes should be made to improve the governance and functioning of the EU
Arbitration Convention and how could/should these improvements be implemented in practice?

This third sub-question focuses on the necessary improvements to the convention in terms of
governance and functioning. This is further discussed in section 21.2.4 below. How these
improvements should be implemented in practice is the subject of the central research question and
this question is answered separately in section 21.3.
21.2.2 Answer to the first sub-question
The first sub-question focused on the governance of the EU Arbitration Convention. To understand
this, the convention’s legal status under EU and international law had to be analyzed first. The
analysis shows that the convention is a multilateral convention under public international law, and
not part of the acquis communautaire. It is the Member States that are competent to administer and
govern the convention. In order to be able to answer the first sub-question, the following three subquestions were answered in chapter 8:
a) How is the EU Arbitration Convention governed?
b) Is this governance consistent with the convention’s legal status and associated competences?
c) Does this governance adhere to the principles of effectiveness and efficiency?

At a)
This deals with the day-to-day application of the convention and the governance from a procedural
perspective. The day-to-day application is a matter for the Member States, although as the
convention is a multilateral convention without a central supervising authority, some (minor)
registration tasks are assigned to EU institutions (e.g. registering instruments of ratification).
Furthermore, the governance from a procedural perspective relates to the process of developing and
improving the functioning of the convention. A range of actors is involved in this: the Member
States, the Commission, the business community, and international organizations. These actors are
brought together in the EU JTPF, a platform established and de facto run by the Commission. The
EU JTPF is the central organ through which policy-making relating to the convention takes place:
developing measures to improve the convention’s functioning in practice. The involvement of a
range of actors in the policy-making process fits with the trend in the EU to involve stakeholders in
2614

Commission Communication doc. COM (2011) 712 final, par. 5.4
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this process, and can be explained by the fact that inclusion of non-state actors is for the mutual
benefit of all stakeholders.
At b)
Insofar as the process of administering the convention is concerned, the conclusion is that as the
convention and the Code of Conduct assign registration tasks to the Commission and the Council,
there is a legitimate basis for their involvement. The same applies to the policy-making process
through the EU JTPF to improve the functioning of the convention. Another conclusion, however,
is to be drawn concerning the process of accession of new Member States to the EU Arbitration
Convention, as the Council lacked the legal competence to decide on the accession of Bulgaria,
Croatia and Romania to the convention. This also it applies to the Council’s adoption of the Code
of Conduct. Hence this part of the governance system is not consistent with the convention’s legal
status and associated competences.
At c)
Under the EU Arbitration Convention there is no supervising authority that monitors compliance
with the convention’s provisions and obligations or can take the lead if one of the signatory states
fails to fulfill those obligations. In other words, there is no proper default mechanism available to
ensure compliance with the convention’s provisions. This error in the institutional design of the
convention creates an ineffective and inefficient dispute resolution mechanism, and also does not
provide taxpayers with sufficient legal protection. Further, as regards the registration tasks, it is
inefficient to assign these tasks to multiple parties. This conclusion, however, does not apply to the
governance from a procedural perspective, as the further improvement of the convention’s
functioning through the EU JTPF does constitute an effective and efficient system.
21.2.3 Answer to the second sub-question
The second sub-question aims to clarify whether the current content of the EU Arbitration
Convention is able to fulfill the convention’s principal objective. This sub-question was answered
in chapter 17, in which the provisions of the convention were tested against the following general
and legal principles: clarity and simplicity; transparency; effectiveness; efficiency; legal justice;
legal equality, and legal certainty. The second sub-question was thereby split into three parts:
formal scope of application; material scope of application, and procedural functioning.
The formal scope of application of the convention concerns the rules that define which taxpayers
can apply for the application of the convention’s procedures, to which territories the convention
applies, the period of application, and other formal rules. To answer the sub-question for this
subject, the following question was answered:
Do the formal rules on the convention’s formal scope of application adhere to the principles of
clarity and simplicity, legal equality and legal certainty?

The analysis in section 17.2 leads to the conclusion that the provisions of the convention and/or of
the Code of Conduct on the convention’s formal scope of application mostly adheres to the
principles of clarity and simplicity, legal equality and legal certainty, but on an overall level these
principles are not adhered to in full by all of the convention’s provisions.
The conditions on which cases become admissible under the convention’s procedures define the
material scope of application of the convention. Furthermore, this scope also concerns the tax
principles underling the convention: the arm’s length principle, and the principle for attributing
profits to permanent establishments. To be able to answer the second sub-question on this material
scope of application, the following question was asked:
Do the material rules on the convention’s scope of application and the tax principles underlying the
convention adhere to the principles of clarity and simplicity, legal equality and legal certainty?
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This question was answered in section 17.3. Like with the formal scope of application, the
provisions of the EU Arbitration Convention and/or of the Code of Conduct concerning the
convention’s material scope of application, viewed overall, do not fully adhere to the principles of
clarity and simplicity, legal equality and legal certainty.
The third part of the second sub-question focuses on the procedural functioning of the convention,
which is considered the most important relating to the convention, as these procedures enable
taxpayers to be relieved from double taxation. The convention’s procedural functioning consists of
five phases: (i) application; (ii) the unilateral relief procedure; (iii) the mutual agreement
procedure; (iv) the arbitration procedure, and (v) implementation. For each of these procedures the
following question was answered:
Are the convention’s provisions defined sufficiently clearly so that they can contribute to the
settlement of cases that fall within its scope within the given time limits and as such adhere to the
principles of clarity and simplicity, transparency, effectiveness and efficiency? Furthermore, do the
convention’s procedures provide for an outcome in all cases that conforms to the principles of legal
justice, legal equality and legal certainty?

The answer to this question is set out in section 17.4 and shows that the rules of the EU Arbitration
Convention, supplemented by the Code of Conduct, are not fully written-out and comprehensive,
often ambiguously formulated, create uncertainties and run the risk of a non-uniform interpretation
and application. For that reason, this question was answered negatively.
On an overall level, the analyses of these three aspects of the functioning of the convention led to
the conclusion that the convention’s content is not able to fulfill its principal objective: to eliminate
cases of double taxation arising from the adjustment of profits of associated enterprises resident in
Member States, by establishing a compulsory and binding dispute settlement mechanism that is
limited in time. Particularly the non-reference in practice of cases to the arbitration procedure after
expiry of the two-year period of the mutual agreement procedure is alarming. The real problem lies
in the fact that the convention’s procedures and its governance are construed in such way that no
sanctions will be put in place if Member States fail to comply with their obligations under the
convention. The errors in institutional design fail to ensure that double taxation is eliminated in all
cases eligible for the convention’s application and within the given deadlines. For these reasons the
second sub-question is answered negatively.
21.2.4 Answer to the third sub-question
The summary of the answers to the first and second sub-questions above shows that the hypotheses
discussed in section 21.1 have proved to be largely correct. This is especially true for the second
hypothesis regarding the convention’s functioning. Thus the third sub-question comes into play,
namely what changes should be made to improve the governance and functioning of the EU
Arbitration Convention? Chapter 18 set out on a strategic level the recommendations necessary to
improve this governance and functioning. They were filled-in in detail in chapters 19 and 20. These
recommendations were based on an identification of the main bottlenecks in the governance and
functioning of the convention. They took into account whether, within the legal boundaries of the
convention, it was possible to construct a more efficient and effective governance of the
convention, and, if so, how such improvements should be made, and which institutions should play
a role in doing so. These recommendations also took account of the political context, as the issue is
not only what improvements should be made, but also how such improvements should be
structured: implementation is as important as the change itself. How the recommended
improvements should be implemented is the subject of the central research question and is
discussed in section 21.3 below.
On an overall level the recommendations focused on strengthening the institutional design of the
convention by introducing a proper default mechanism to ensure that the convention’s provisions
are complied with. In brief, this default mechanism entails assigning competence to a third
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supervising authority that can take the lead if the Member States fail to comply with their
obligations under the convention. The chosen authority is the Commission, as it holds no biased
view towards an individual Member State. The main focus is the reference of cases to the
arbitration procedure after expiry of the two-year deadline of the mutual agreement procedure
without an agreement that eliminates double taxation. If the competent authorities do not then refer
a case to the arbitration procedure, the Commission is assigned competence to establish the
commission and appoint its members accordingly. It is also recommended to establish a central and
permanent secretariat; the secretariat that assists the EU JTPF can perform this role. The
secretariat’s tasks should be inter alia: (i) monitoring cases dealt with under the convention, (ii)
performing registration tasks, (iii) assisting advisory commissions in conducting the arbitration
procedure and (iv) maintaining and publishing the list of eligible persons to act as a member of an
advisory commission. Further, to improve the convention’s governmental structure, it is
recommended to make it clear that new Member States can only accede to the convention through a
specific accession convention, and that the Commission and the Council cannot play a role in this
matter, just as they should not play a role in adopting the Code of Conduct. As to the convention’s
functioning, the following strategic improvements are recommended:
a) Establish a directly binding arbitration procedure and abolish the final decision phase;
b) Provide a better level of protection for taxpayers by allowing for the parallel-running of the
procedures of the convention and domestic appeals procedures, with the latter being suspended
until the convention’s procedures have been finalized;
c) Make it clear that taxpayers have a right of acceptance of the outcome of the mutual agreement
procedure and of the arbitration procedure; and
d) Extend the scope of application of the convention by including disputes on the existence of a
permanent establishment and residence status of enterprises.

21.3 Answer to the central research question
The previous section discussed the hypotheses underlying this work and summarized the answers
to the first three sub-questions. This section gives the answer to the central research question,
which, as discussed in section 21.1 reads:
R1: Should changes be made to improve the governance and functioning of the EU Arbitration
Convention and if so on what grounds and what changes?

The question whether changes should be made to improve the governance and functioning of the
convention is essentially already answered by the answer to the third sub-question. Chapters 18-20
made strategic and detailed recommendations to improve the governance and functioning of the
convention. Thus the answer to the question whether changes should be made to improve the
governance and functioning of the EU Arbitration is ‘yes’. The grounds are those resulting from the
analysis of all the problems discussed in this work: the problems need to be resolved. The next
question is how these changes should be implemented. The recommendations made in the previous
chapters entail a systematic amendment of the provisions of the convention and of the Code of
Conduct. An overview of each recommendation – in the current structure of the convention and the
Code of Conduct – is given in Annex XI. These recommendations require the redrafting and
deletion of existing provisions as well as the addition of new provisions. The recommendations are
converted into the existing structure of the convention and of the Code of Conduct. However, if all
the recommendations are considered on a consolidated level, the convention is no longer a logical,
readable, and well-drafted document. This is because the recommendations made were grouped
into a logical order from each aspect of the convention: formal and material scope of application, as
well as its procedural functioning. This, however, does not align with the current structure of the
convention. This current structure is:
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Part

Articles

Preamble
Chapter I: Scope of the Convention
Chapter II: General provisions
Section 1: Definitions
Section 2: Principles applying to the adjustment of profits of associated enterprises and to the attribution of profits
to permanent establishments
Section 3: Mutual agreement and arbitration procedure
Chapter III: Final provisions
Final Act
Joint Declarations
Unilateral declarations

1-2
3
4-5
6-14
15-22
4(1)/9(6)/13
7(3)/8/16

In order to have a logical, readable and well-drafted convention, it is recommended that the
convention be redrafted, although it is unnecessary to change its structure fundamentally. What is
needed is a reclassification of the convention’s chapters and their content. This reclassification
embraces: (i) scope of application, (ii) procedural functioning and (iii) final provisions. Based on
all recommendations discussed in chapters 19 and 20, it is recommended that the convention be
restructured as follows:
Redrafted EU Arbitration Convention
Preamble
Chapter I: Scope of application
Section 1: Material scope of application
Article 1: Cases covered
Article 2: Dealings with permanent establishments
Article 3: Application in case of losses
Section 2: Formal scope of application
Article 4: Taxes covered
Article 5: Definition of terms
Chapter II: Procedural functioning
Section 1: Application
Article 8: Submission of a request
Section 2: Unilateral relief and mutual agreement procedure
Article 9: Conducting the unilateral relief procedure
Article 10: Interaction with domestic proceedings
Article 11: Deadline for the unilateral relief procedure
Article 12: Suspension of tax collection
Article 13: Confidentiality of information
Article 14: Non-initiation of the mutual agreement procedure/
arbitration procedure
Section 3: Arbitration procedure
Article 15: Establishment of the arbitration commission
Article 16: Composition of the arbitration commission
Article 17: Selection and appointment of representatives of
Contracting States
Chapter III: Final provisions
Article 32: Relationship with double tax conventions between
Contracting States
Article 33: Territorial scope of application
Article 34: Ratification
Article 35: Entry into force
Final Act

Section 3: Principles applying to the adjustment of profits of
associated enterprises and to the attribution of profits to
permanent establishments
Article 6: Arm’s length principle
Article 7: Principle of attributing profits to permanent
establishments

Article 18: Selection and appointment of independent persons
Article 19: Selection and appointment of the chairman
Article 20: Appointment of alternates
Article 21: Confidentiality of information
Article 22: Secretarial assistance
Article 23: Supplying information to the arbitration
commission
Article 24: Appearance before the arbitration commission
Article 25: Interaction with domestic judicial procedures
Article 26: Adoption of the arbitration decision
Article 27: Costs of the arbitration procedure
Section 4: Implementation
Article 28: Implementation of a mutual agreement reached
Article 29: Implementation of the arbitration decision
Article 30: Publication of the arbitration decision
Article 31: Alteration of decisions
Article 36: Instruments of ratification
Article 37: Accession of new Contracting States
Article 38: Running period
Article 39: Revision
Article 40: Official languages

This new structure along with the rewritten content of the convention is separately attached to this
work as an addendum. Annex XII-A contains a table of transposition that reflects the renumbering
of articles of the current convention into the redrafted version. The content of the addendum may
deviate on some points from the recommendations drafted in chapters 19 and 20, but these are
merely textual, rather than material deviations, as well as amended references, in order to present a
logical and readable new text of the convention.
As to the Code of Conduct, it has been structured more logically in the proposed 2015 revision. It
now aligns more with the structure of the convention. The current structure of the Code of Conduct
as of the proposed revision of 2015 is as follows:
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Part
Scope of the Arbitration Convention
Application of the Arbitration Convention dependent on the outcome of a mutual agreement procedure
EU triangular transfer pricing cases
Thin capitalization
Denial of access
Principles applied
Mutual agreement procedures under the Arbitration Convention
General provision
The starting point of the three-year period
Practical functioning and transparency
Exchange of position papers
EU triangular transfer pricing cases
The starting point of the two-year period
Domestic remedies
Serious penalties
Proceedings during the second phase of the Arbitration Convention
List of independent persons
Establishment of the advisory commission
Functioning of the advisory commission
Opinion of the advisory commission
Tax collection and interest charges during cross-border dispute resolution procedures
Double taxation treaties between Member States
Admissibility of cases
Monitoring

Par.
1
2
3
4
5
6
7
7.1
7.2
7.3
7.4
7.5
7.6
7.7
8
9
9.1
9.2
9.3
9.4
10
11
12
13

Given the above recommendation to redraft the structure of the convention it is submitted that it is
also necessary to redraft and restructure the Code of Conduct, not only to align the structure of the
Code of Conduct with the recommendations made for the revised convention, but also to
implement the recommendations for the Code of Conduct itself. This involves additions of new
provisions and redrafting and deletion of existing provisions. The recommended new structure for
the Code of Conduct is as follows:
Redrafted Code of Conduct
Preamble
1. Scope of the Arbitration Convention
1.1 Material scope of application
1.1.1 Actual payment of tax
1.2 Formal scope of application
1.2.1 Mergers, restructuring, dissolution and liquidation of
associated enterprises
1.2.2 Triangular cases
2. Procedural functioning
2.1 Application
2.1.1 Admissibility of cases for acceding Contracting States
2.1.2 List of information to be included in a request
2.1.3 Language of the request
2.1.4 Timely submission of cases
2.1.5 Commencement date of the three-year deadline
2.1.6 Transfer of residence
2.1.7 Waiver of access
2.2 Unilateral relief and mutual agreement procedure
2.2.1 Unilateral relief procedure
2.2.1.1 Notification of receipt of a request
2.2.1.2 Requesting additional information
2.2.1.3 Review of the submitted request
2.2.1.4 Non-initiation of the mutual agreement procedure /
arbitration procedure: tax fraud
2.2.2 Mutual agreement procedure
2.2.2.1 Commencement date of the two-year deadline
2.2.2.2 Independent functioning of competent authorities
2.2.2.3 Common working language
2.2.2.4 Interaction with other mutual agreement procedures
2.2.2.5 Timeline for the mutual agreement procedure
2.2.2.6 Content position paper and responding position paper
2.2.2.7 Hearing session
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1.3 Principles applying to the adjustment of profits of
associated enterprises and to the attribution of profits to
permanent establishments
1.3.1 Residence of enterprises
1.3.2 Arm’s length principle
1.3.3 Principle of attributing profits to permanent
establishments
1.3.4 Thin capitalization cases
2.3.8.4 Attendance of meetings
2.3.8.5 Request for additional information
2.3.8.6 Appearance before the arbitration commission
2.3.9 Costs of the procedure
2.3.10 Adoption of the arbitration decision
2.3.11 Content of the arbitration decision
2.4 Implementation
2.4.1 Outcome of the mutual agreement procedure
2.4.1.1 Communication of an agreement reached
2.4.1.2 Acceptance by associated enterprises
2.4.1.3 Implementation of an agreement reached
2.4.2 Outcome of the arbitration procedure
2.4.2.1 Communication of the arbitration decision
2.4.2.2 Implementation of the arbitration decision
2.4.3 Publication of the arbitration decision
2.4.4 Precedential effects
2.4.5 Alteration of decisions
2.4.6 Secondary adjustments
2.5 Taxpayer’s rights and involvement
2.5.1 Compliance costs for taxpayers
2.5.2 Informing taxpayers of developments
2.6 Interaction with domestic judicial proceedings
2.6.1 Suspension of domestic appeals
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2.3 Arbitration procedure
2.3.1 List of independent persons
2.3.2 Criteria for independent persons
2.3.3 Declarations of independence, acceptance and compliance
with the secrecy obligation
2.3.4 Appointment of alternates
2.3.5 Submission of information to the arbitration commission
2.3.6 Commencement date of the six-month deadline
2.3.7 Secretarial assistance
2.3.8 Proceedings during the arbitration procedure
2.3.8.1 Place of meeting
2.3.8.2 Planning of meetings
2.3.8.3 Common working language
3. Final provisions
3.1 Relationship with double tax conventions between Contracting
States
3.1.1 Application of the Code of Conduct
3.1.2 Double tax conventions with a wider obligation

2.6.2 Withdrawal of pending domestic appeals
2.7 Triangular cases
2.7.1 EU triangular cases
2.7.1.1 Identification of a EU triangular case
2.7.1.2 Practical application
2.7.1.3 Extension of the deadline for the mutual agreement
procedure
2.7.1.4 Extension of the deadline for the arbitration procedure
2.7.1.5 Composition of the arbitration commission
2.7.2 Non-EU triangular cases
2.7.2.1 Identification of a non-EU triangular case
2.7.2.2 Practical application
3.2 Registering of cases and monitoring
3.3 Revision of the Code of Conduct

This new structure, along with the rewritten content of the Code of Conduct, is separately attached
to this work as an addendum. Annex XII-B includes a table of transposition that reflects the
renumbering of articles of the current Code of Conduct into the redrafted version of the convention.
The content of the addendum may deviate on some points from the recommendations drafted in
chapters 19 and 20, but these are merely textual, not material, deviations, as well as amended
references, in order to present a logical and readable Code of Conduct.
The last open question is how these recommendations and amended structure of the convention
should be implemented. It is submitted that the historical analysis of the convention, discussed in
chapter 1, is important as it illustrates how this species of international tax law has originated and
emerged. In other words, for understanding and clarifying a legal system, it is important to
understand its history. The history of the EU Arbitration Convention shows that Member States
have an interest in keeping the status quo in place. Agreeing on a dispute settlement mechanism
was acceptable as long as they would be in the driving seat and hold the final power of decision:
Hence the convention was fine as long as it would not interfere too much with their sovereignty in
tax matters. Agreeing on improvements of the convention’s functioning is agreeable as long as they
did not disadvantage each of them individually. Regarding dispute resolution, it is submitted that
Member States have allowed their own self-interest to prevail over a well-functioning legal system.
This work has demonstrated that this has an impact on the functioning of the convention, as the
status quo has led to a system in which taxpayers’ rights are not sufficiently protected, the
convention cannot function effectively and efficiently, and can in practice not guarantee the
elimination of double taxation within a limited period of time.
What is needed is a system that secures Member States’ interests, but more importantly contributes
to the general benefit: establishing a dispute settlement mechanism that effectively and efficiently
eliminates double taxation. Member States have to choose: either to pursue their own self-interest
and not ensure the elimination of double taxation, thereby damaging the functioning of the EU’s
internal market, or looking beyond their mere individual interests and aiming to achieve the
principal objective of the EU Arbitration Convention.
The recommendations made above and in the previous chapters entail the convention being kept in
place, as Member States will be reluctant to agree on a binding dispute settlement mechanism
outside their sphere of influence, but with amendments and deletions, and the addition of new
provisions. In order to incorporate these, the Member States should sign and ratify an amended
convention. The Commission and the Council are, from a legal perspective, not allowed to play a
(formal) role in this process. This is also the case for the EU JTPF, as it is not in a position to agree
on amendments to the convention, but only can make suggestions to improve the convention’s
functioning in practice. In addition to the adoption of a revised EU Arbitration Convention, the
Code of Conduct should be revised so as to reflect the recommendations made. Also here it is the
Member States as Contracting States to the EU Arbitration Convention that should adopt a revision
of the Code of Conduct. The Council is thus not the party that adopts and issues this revised
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version. The addendum to this dissertation provides for a redrafted EU Arbitration Convention and
Code of Conduct. Of course the Commission, the EU JTPF, and even the Council would be able to
assist in this process, using their good offices and the considerable experience present in the EU
JTPF. Although competence is more than just a question of ‘what hat I am wearing at the moment’,
practical assistance can be given to the Member States in many ways.
21.4 Suggestions for further research
As a last remark in this study, although this work gives a comprehensive and detailed study of the
governance and functioning of the EU Arbitration Convention, there is room for further research on
this subject. It is desirable that this further research be undertaken, but it was not per se necessary
for this work. Questions that are still open are how the convention has been implemented in each
Member State’s domestic legislation and/or administrative practice, and the status of the
convention and the Code of Conduct under that legislation/administrative practice, particularly
whether differences in status lead to differences in application and interpretation. Also, whether the
convention and the Code of Conduct are implemented in a similar manner in each Member State,
or whether there are significant differences. A specific subject is whether taxpayers have any rights
under Member States’ domestic legislation to enforce compliance with the Member States’
obligations under the convention. Furthermore, a comparative analysis of arbitration procedures in
international tax law and private and public international law could also be undertaken. Such
comparative analysis has only been performed in a limited number of studies, such as those by Van
Herksen and Fraser in 2009 and Djebali in 2012. A comprehensive study on what can be learned
from arbitration procedures in private and public international public law may also produce
valuable results.
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between associated companies of different Member States (2003/49/EC), Brussels, June 3, 2003;
Council Regulation on the Statute for a European Cooperative Society (1435/2003), Brussels, July
22, 2003;
Council Directive amending Directive 90/435/EEC on the common system of taxation applicable in the
case of parent companies and subsidiaries of different Member States (2003/123/EC), Brussels,
December 22, 2003;
Council Directive amending Directive 90/434/EEC on a common system of taxation applicable to
mergers, divisions, transfers of assets and exchanges of shares concerning companies of different
Member States (2005/19/EC), Brussels, February 17, 2005;
Council Decision of April 25, 2005 on the admission of the Republic of Bulgaria and Romania to the
European Union (L 157/9), OJ EC of June 21, 2006;
Council decision concerning the accession of Bulgaria and Romania to the Convention on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises
(2008/492/EC), Brussels, June 23, 2008;
Council Decision amending Annex I to the Act of Accession of Bulgaria and Romania (2008/493/EC),
Brussels, June 23, 2008;
Council Decision amending the status with the regard to the European Union of the island of Saint
Barthélemy (2010/718/E), Brussels, October 29, 2010;
Council Directive on administrative cooperation in the field of taxation (2011/16/EU), February 15,
2011;
Council conclusions on the communication from the Commission on the work of the EU Joint Transfer
Pricing Forum in the period April 2009 to June 2010 and related proposals: 1. Guidelines on low value
adding intra-group services and 2. Potential approaches to non-EU triangular cases, Brussels, May 17,
2011;
Council Decision amending the status of Mayotte with regard to the European Union (2012/419/EU) of
July 11, 2012, O.J. EU L204/ 131 of July 31, 2012;
Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23 July
1990 on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises (2014/899/EU), Brussels, December 9, 2014.

European Parliament
•

•

•

•

Resolution embodying the opinion of the European Parliament of the European Communities to the
Council on a Directive concerning the elimination of double taxation in connection with the adjustment
of transfer of profits between associated enterprises (arbitration procedure) (C 163/24-25), OJ EC of
July 11, 1977;
Report European Parliament on the Commission communication to the Council, the European
Parliament and the Economic and Social Committee on tax policy in the European Union – priorities
for the years ahead ((A5-0048/2002/final), Brussels February 22, 2002;
Report on the recommendation for a Council decision concerning the accession of Bulgaria and
Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with
the adjustment of profits of associated enterprises (COM (2007) 0839) – A6-0194/2008 – May 28,
2008;
Report on the recommendation for a Council decision concerning the accession of Croatia to the
Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises (COM (2013 0586) – A7-0214/2014 – March 21, 2014.

Economic and Social Committee
•

•
•

Opinion of the Economic and Social Committee on the proposal on the elimination of double taxation
in conjunction with the adjustment of transfers of profits between associated enterprises (C 18/78), OJ
EC, January 23, 1978;
Opinion of the Economic & Social Committee on tax policy in the EU (C/48/73), Brussels, February
21, 2002;
Opinion of the Economic and Social Committee on direct company taxation (C/241/75), Brussels,
October 7, 2002;
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Opinion of the Economic & Social Committee on the ‘Communication from the Commission to the
European Parliament, the Council and the European Economic and Social Committee — Double
Taxation in the Single Market’ – (COM (2011) 712 final) – (C 181/40), OJ EU of June 21, 2012.

Commission
•
•
•
•

•
•
•
•
•
•
•
•
•

•
•
•
•
•
•
•
•

•
•
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Commission, Preliminary draft for a multilateral tax convention between EC Member States (Doc.
11.414/XIV/68-D), Brussels, July 1, 1968;
Commission Communication on Multinational Undertakings and Community Regulations (COM (73)
1930), Brussels, November 7, 1973;
Commission Communication on an action program for taxation (COM (75) 391 final), Brussels, July
23, 1975;
Proposal of a Directive to eliminate double taxation in the case of transfers of profits between
associated enterprises in different EU Member States (R/2955/76 (FIN 778)), Brussels, November 29,
1976;
Answers of the European Commission on questions of member of the European Parliament ScottHopkins (No. 1882/79) – (C 178/19), OJ EC of July 16, 1980;
Answers of the European Commission on written questions of member of the European Parliament
Delau (No. 2240/81) – (C 134/37), OJ EC of June 4, 1981
Answers of the European Commission on questions of member of the European parliament Welsh (No.
181/81) – (C 118/22), OJ EC of May 10, 1982;
Answers of the European Commission on questions of member of the European parliament TheobaldPaoli of April 5, 1982 (No. 224/82) – (C 156/33), OJ EC of June 21, 1982;
White Paper from the Commission to the European Council (COM (85) 310 final), Brussels June 14,
1985;
Commission Communication on fiscal measures aimed at the encouragement of cooperation between
undertakings of different Member States (COM (85) 260), Brussels, July 5, 1985;
Answers of the European Commission on questions of member of the European Parliament ThomePatenôtre of May 8, 1985 (No. 2171/84) – (C 189/41), OJ EC of July 29, 1985;
Commission Communication on Guidelines on company taxation (SEC (90) 601 final), Brussels, April
20, 1990;
Commission communication to the Council and the Parliament: subsequent to the conclusions of the
Ruding Committee indicating guidelines on company taxation linked to the further development of the
Internal Market (SEC (92) 1118 final), Brussels, June 26, 1992;
Answers of the European Commission on questions of members of the European Parliament RandzioPlath and Peijs (C-40/14), OJ EC of February 15, 1993;
European Commission, Taxation in the European Union (SEC (96) 487 final), Brussels, March 20,
1996;
European Commission, Taxation in the European Union, report on the development of tax systems
(COM (96) 546 final), Brussels, October 22, 1996;
Withdrawal of certain proposals and drafts from the Commission (97/C 2/6), OJ EC of January 4,
1997;
Commission communication Towards tax co-ordination in the European Union – a package to
harmful tax competition (COM (97) 495 final), Brussels, October 1, 1997;
Commission, European governance – A white paper (COM (2001) 528 final), Brussels, October 12,
2001;
Commission Staff working paper, Company taxation in the Internal Market (SEC (2001) 1681),
Brussels, October 23, 2001;
Commission Communication on Towards an Internal Market without tax obstacles, a strategy for
providing companies with a consolidated corporate tax base for their EU-wide activities (COM (2001)
582 final), Brussels, October 23, 2001;
Commission decision amending its internal rules of procedure (2001/844/EC, ECSC, Euratom),
Brussels, November 29, 2001;
Commission Communication on the work of the EU JTPF in the field of business taxation from
October 2002 to December 2003 and on a proposal for a Code of Conduct for the effective
implementation of the EU Arbitration Convention (90/436/EEC of July 23, 1990) – (COM (2004) 297
final), Brussels, April 23, 2004;
Press release European Commission on setting up an expert group on transfer pricing (IP/02/1105),
Brussels, July 19, 2002;
Press release European Commission on a Code of Conduct (IP/04/542) Brussels, April 27, 2004;
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Press release European Commission on the adoption of Code of Conduct for the effective
implementation of the Convention on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises (IP/04/447), Brussels, December 7, 2004;
Commission Communication on the work of the EU JTPF on transfer pricing documentation for
associated enterprises in the EU (COM (2005) 543 final), Brussels, November 7, 2005;
Commission Communication on tax coordination (COM (2006) 823 final), Brussels, December 19,
2006;
Report on the activities of the EU in the tax field in 2006 (DG/TAXUD/2/2007), Brussels, January 24,
2007;
Commission decision of 22 December 2006 on the setting up an expert group on transfer pricing
(2007/75/EC), OJ EU of February 6, 2007;
Commission Communication on the work of the EU JTPF in the field of dispute avoidance and
resolution procedures and on guidelines for APAs (COM (2007) 71), Brussels, February 26, 2007;
Recommendation for a Council decision concerning the accession of Bulgaria and Romania to the
Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises (COM (2007) 839 final), Brussels, December 20, 2007;
See European Commission, Green paper on future relations between the EU and the Overseas
Countries and Territories (COM (2008) 383 final), Brussels, June 25, 2008;
Commission Communication on the work of the EU JTPF in the period March 2007 to March 2009
and a related proposal for a revised Code of Conduct for the effective implementation of the EU
Arbitration Convention (90/436/EEC of July 23, 2009) – (COM (2009) 472 final), Brussels, September
14, 2009;
Commission Staff Working Document accompanying the communication from the Commission to the
Council, the European Parliament and the European Economic and Social Committee on the work of
the EU JTPF in the period March 2007 to March 2009 and a related proposal for a revised Code of
Conduct for the effective implementation of the EU Arbitration Convention (90/436/EEC of July 23,
1990) – EU JTPF Summary report on penalties (SEC (2009) 1168 final), Brussels, September 14,
2009;
Commission Staff Working Document accompanying the communication from the Commission to the
Council, the European Parliament and the European Economic and Social Committee on the work of
the EU JTPF in the period March 2007 to March 2009 and a related proposal for a revised Code of
conduct for the effective implementation of the EU Arbitration Convention (90/436/EEC of July 23,
1990) – (SEC (2009) 1169 final), Brussels, September 14, 2009;
Press release EU Commission on a Revised Code of Conduct for the effective implementation of the
EU Arbitration Convention (IP/09/1312), Brussels, September 14, 2009;
Public Consultation paper: double taxation conventions and the Internal Market; factual examples of
double taxation cases – questionnaire, Brussels, April 27, 2010;
Framework Agreement on relations between the European Parliament and the European Commission
(L 304/47), OJ EU of November 20, 2010;
Commission Decision on the setting up of the EU Joint Transfer Pricing Forum expert group (2011/C
24/03), OJ EC of January 26, 2011;
Commission Communication on the work of the EU Joint Transfer Pricing Forum in the period April
2009 to June 2010 and related proposals 1. Guidelines on low value adding intra-group services and 2.
Potential approaches to non-EU triangular cases (COM (2011) 16 final), Brussels, January 25, 2011;
Summary report of the responses received on Commission’s consultation on double taxation
conventions and the Internal Market; factual examples of double taxation, Brussels, January 2011;
Proposal for a Council Directive on a Common Consolidated Corporate Tax Base (CCCTB) – COM
(2011) 121/4, Brussels, March 16, 2011
Roadmap on initiatives to address double taxation within the EU including an arbitration on
mechanism for double taxation disputes (TAXUD/D1), Brussels, October 2011;
Commission Communication on double taxation in the Single Market (COM (2011) 712 final),
Brussels, November 11, 2011;
Press release, Tackling double taxation for a stronger Single Market, Brussels, November 11, 2011;
Activities of the European Union (EU) in the tax field in 2011, Brussels, March 8, 2012;
Call for the application of the selection of one non-government member of the EU JTPF, Brussels,
April 10, 2012;
Commission communication on the work of the EU Joint Transfer Pricing Forum in the period July
2010 to June 2012 and related proposals: 1. Report on Small and Medium Enterprises and Transfer
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Pricing and 2. Report on Cost Contribution Arrangements on Services not creating Intangible Property
(IP) (COM (2012) 516 final), Brussels, September 19, 2012;
Recommendation for a Council decision concerning the accession of Croatia to the Convention of 23
July 1990 on the elimination of double taxation in connection with the adjustments of profits of
associated enterprises (COM (2013) 586 final/2), Brussels, September 2, 2013;
Communication from the Commission to the European Parliament, the Council and the European
Economic and Social Committee on the work of the EU Joint Transfer Pricing Forum in the period
July 2012 to January 2014 (COM (2014) 315 final), Brussels, June 4, 2014;
Call for the application of the selection of one non-government member of the EU JTPF, Brussels,
January 26, 2015;
Commission decision of January 26, 2015 on the setting of the EU Joint Transfer Pricing Forum expert
group (C(2015)247 final);
Commission documents: Public consultation on improving double taxation dispute resolution
mechanisms, Brussels, February 16, 2016;
Commission, Consultation on improving double taxation dispute resolution mechanisms, Brussels,
February 16, 2016;
Commission, Proposal for a Council Directive on Double Taxation Dispute Resolution Mechanisms in
the European Union (COM (2016) 686 final), Strasbourg, October 25, 2016;
Commission, Staff Working Document – Impact assessment accompanying the document Proposal for
a Council Directive on Double Taxation Dispute Resolution Mechanisms in the European Union
(SWD (2016) 343 final), Strasbourg, October 25, 2016.

EU JTPF
•
•
•
•
•
•
•

•
•
•
•
•
•
•
•
•
•
•
•
•

Draft work program (JTPF/006/2002/EN/REV), 2002;
Issues for debate (JTPF/003/2002/EN), August 2, 2002;
Summary record of the first meeting of the EU Joint Transfer Pricing Forum (JTPF/004/2002/EN),
October 30, 2002;
Procedural improvements to the EU Arbitration Convention and related mutual agreement procedures
(JTPF/007/2002/REV1/EN), November 8, 2002;
Review of some outstanding issues in connection with the dispute resolution procedure
(JTPF/002/BACK/2003/EN), November 14, 2003;
Proposal of the Netherlands to improve the practical functioning of the EU Arbitration Convention
(JTPF/007/BACK1/2002/EN), November 25, 2002;
Background document on the replies received from Member States to the questionnaire on the
application
of
transfer
pricing
rules
and
the
EU
Arbitration
Convention
(JTPF/008/BACK/2002/REV1/EN), November 25, 2002;
List of independent persons (JTPF/007/BACK2/2002/EN), 2002;
Summary record of the second meeting of the EU Joint Transfer Pricing Forum (JTPF/002/2003/EN),
March 7, 2003;
The accession of EU candidate countries to the Arbitration Convention (JTPF/005/REV1/2003/EN),
March 11, 2003;
Contribution from business members on article 7 EU Arbitration Convention
(JTPF/010/BACK/2003/EN), April 28, 2003;
Summary record of the third meeting of the EU Joint Transfer Pricing Forum (JTPF/007/2003/EN),
June 4, 2003;
Summary record of the fourth meeting of EU JTPF (JTPF/012/2003EN), August 20, 2003;
Review of some outstanding issues in connection with the dispute resolution procedure
(JTPF/020/BACK/2003/EN), November 14, 2003;
Summary record of the fifth meeting of the EU Joint Transfer Pricing Forum (JTPF/018/2003/EN),
December 4, 2003;
Report 2004 on the activities of the EU JTPF (JTPF/013/REV1/2003/EN);
Draft working document for the EU JTPF on its work program (JTPF/008/2004/EN), February 4,
2004;
Summary record of the sixth meeting of the EU Joint Transfer Pricing Forum
(JPTF/002/2004/REV/EN), March 12, 2004;
Summary record of the seventh meeting of the EU Joint Transfer Pricing Forum (JTPF/010/2004/EN),
May 24, 2004;
Draft revised secretariat working document for the EU JTPF on its work program
(JTPF/008/REV1/2004/EN), June 2, 2004;
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Contribution from Member States on the possible extension of the EU JTPF’s two years mandate
(JTPF/014/BACK/2004/EN), June 4, 2004;
Secretariat discussion paper on the re-entry into force of the EU Arbitration Convention
(JTPF/019/2004/EN), August 25, 2004;
Secretariat information note on the working program 2005-2006 (JTPF/008/REV3/2004/EN), August
30, 2004;
Summary record of the eight meeting of the EU JTPF (JTPF/016/2004/EN), Brussels, August 31,
2004;
Secretariat information note on the working program 2005-2006 as agreed in written procedure
(JTPF/008/REV4/2004/EN), December 1, 2004;
Summary record of the ninth meeting of the EU Joint Transfer Pricing Forum (JTPF/021/2004/EN),
December 1, 2004;
Summary record of the eleventh meeting of the EU Joint Transfer Pricing Forum
(JTPF/008/REV1/2005/EN), May 27, 2005;
Report on the re-entry into force of the EU Arbitration Convention (JTPF/019/REV5/2004/EN), May
30, 2005;
Summary record of the twelfth meeting of the EU Joint Transfer Pricing Forum (JTPF/012/2005/EN),
August 31, 2005;
Discussion paper on penalties (JTPF/017/2005/EN), September 9, 2005;
Contribution by Prof. Maisto on penalties (JTPF/011/BACK/2005/EN), November 14, 2005;
List of independent persons (JTPF/010/BACK/2005/EN), November 22, 2005;
Summary record of the thirteenth meeting of the EU Joint Transfer Pricing Forum
(JTPT/022/REV1/2005/EN), December 20, 2005;
Summary record of the fourteenth meeting of the EU Joint Transfer Pricing Forum
(JTPF/002/REV1/2006/EN), March 25, 2006;
Future work for the EU JTPF (JTPF/007/BACK/2006/EN), March 31, 2006;
Secretariat note on the future work program (JTPF/021/2006/EN), June 6, 2006;
Secretariat note on JTPF monitoring task (JTPF/024/BACK/2006/EN), July 10, 2006;
Additional comments on the future work program (JTPF/030/BACK/2006/EN), July 17, 2006;
Additional comments on the future work program (JTPF/030/REV2/BACK/2006/EN), November 28,
2006;
French suggestions for the use of common criteria to determine what should be considered as an ‘open
case’ in the context of the AC (JTPF/032/BACK/2006/EN), September 5, 2006
Update on the follow up of the re-entry into force of the Arbitration convention
(JTPF/009/BACK/REV3/2006/EN), September 14, 2006;
List of independent persons (JTPF/010/BACK/REV6/2005/EN), September 19, 2006;
Additional comments on the future work program (JTPF/030/REV2/BACK/2006/EN), November 28,
2006;
Comments on JTPF monitoring task (JTPF/038/BACK/2006/EN), December 5, 2006;
Summary record of the eighteen meeting of the EU JTPF (JTPF/001/REV1/2007/EN), December 8,
2006;
State of play of the implementation of the Code of Conduct related to the EU Arbitration Convention
(JTPF/006/BACK/REV3/2006/EN), December 15, 2006;
Summary report on penalties (JTPF/002/2007/EN), June 2007;
Consolidated document on suggestions received for the JTPF 2007-2008 work programme
(JTPF/009/BACK/2007/EN), June 2007;
Summary record of the nineteenth meeting of the EU Joint Transfer Pricing Forum
(JTPF/011/2007/EN), July 23, 2007;
Questionnaire on thin capitalization (JTPF/012/2007/EN), July 23, 2007;
Netherlands contribution on the question whether persons of standing to an advisory commission are
independent (JTPF/015/BACK/2007/EN), September 18, 2007;
2007-2008 JTPF work programme (JTPF/013/2007/EN), September 2007;
See Draft table on serious penalties related to transfer pricing adjustments
(JTPF/007/REV1/BACK/2007/EN), October 8, 2007;
List of independent persons of standing eligible to become a member of the advisory commission
(JTPF/010/BACK/REV8/2005/EN), October 12, 2007;
Business contribution on the interpretation of the provisions of the EU Arbitration Convention
(JTPF/021/BACK/2007/EN), October 16, 2007;
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Monitoring process on the EU Arbitration Convention and EU Transfer pricing Documentation
feedback on achievements of the EU JTPF by the business community (JTPF/020/BACK/2007/EN),
October 16, 2007;
2007 Update of the number of open cases under the Arbitration Convention
(JTPF/005/BACK/2007/EN), October 19, 2007;
Discussion paper on draft JTPF recommendations related to the interpretation of some provisions of
the EU Arbitration Convention (JTPF/002/2008/BACK/EN), January 28, 2008;
Discussion paper on draft EU JTPF recommendations related to interest charges in the context of
mutual agreement procedures (JTPF/003/2008/EN), January 28, 2008;
Summary record of the twentieth meeting of the EU Joint Transfer Pricing Forum
(JTPF/023/2007/REV1/EN), January 31, 2008;
Secretary’s discussion paper on thin capitalization (JTPF/005/2008/EN), January 2008;
Business contribution on criteria for selecting independent persons of standing eligible to become a
member of an advisory commission (JTPF/007/BACK/2008/EN), February 6, 2008;
State of play of the implementation of the Code of Conduct related to the EU Arbitration Convention
(JTPF/006/BACK/REV5/2006/EN), February 11, 2008;
Business contribution on TP-triangular cases and the EU Arbitration Convention
(JTPF/008/BACK/2008/EN), February 13, 2008;
Discussion paper on draft JTPF recommendations related to the interpretation of some provisions of
the Arbitration Convention (JTPF/002/REV1/2008/EN), May 13, 2008;
Summary record of the twenty-first meeting of the EU Joint Transfer Pricing Forum
(JTPF/011/REV1/2008/EN), May 2008;
List of independent persons of standing eligible to become a member of the advisory commission
(JTPF/010/BACK/REV11/2005/EN), June 16, 2008;
2008 Update of the number of open cases under the Arbitration Convention
(JTPF/016/REV2/BACK/2008/EN), August 2008;
Summary record of the twenty-second meeting of the EU Joint Transfer Pricing Forum
(JTPF/018/REV1/2008/EN), November 2008;
Summary record of the twenty-third meeting of the EU Joint Transfer Pricing Forum
(JTPF/001/REV1/2009/EN), January 14, 2009;
Summary record of the twenty-fourth meeting of the EU Joint Transfer Pricing Forum
(JTPF/005/REV2/2009/EN), April 2009;
Summary record of the twenty-sixth meeting of the EU Joint Transfer Pricing Forum
(JTPF/019/REV1/2009/EN), October 2009;
2008 Update of the number of open cases under the Arbitration Convention
(JTPF/009/REV2/BACK/2009/EN), December 2009;
Report on non-EU triangular cases (JTPF/007/REV2/2009/EN), January 2010;
Summary record of the twenty-seventh meeting of the EU Joint Transfer Pricing Forum
(JTPF/999/REV1/2010/EN), February 2010;
Report on non-EU triangular cases (JTPF/007/REV3/2009/EN), June 2010;
Summary record of the twenty-eight meeting of the EU Joint Transfer Pricing Forum
(JTPF/017/2010/EN), July 2010;
Future work program; business contribution on (i) is the protection of a (EU) taxpayer to double
taxation subject to limitation?; (ii) compensating adjustments and year end adjustments; (iii) secondary
adjustments, a risk of double taxation in the EU? (JTPF/015/2010/EN), September 29, 2010;
List of independent persons of standing eligible to become a member of the advisory commission
(JTPF/010/BACK/REV13/2005/EN), October 8, 2010;
Summary record of the twenty-ninth meeting of the EU Joint Transfer Pricing Forum
(JTPF/018/2010/EN), November 2010;
Business
member
contribution
on
avoidance
of
double
taxation
uncertainties
(JTPF/005/BACK/2011/EN), 2011;
Belgian contribution on the interaction between article 4(2) of the Arbitration Convention and article 7
of DTAs concluded between EU Member States (JTPF/006/BACK/2011/EN), January 2011;
Summary record of the thirtieth meeting of the EU Joint Transfer Pricing Forum (JTPF/010/2011/EN),
February 2011;
List of independent persons of standing eligible to become a member of the advisory commission
(JTPF/010/BACK/REV15/2005/EN), May 25, 2011;
Rules of procedure of the JTPF (JTPF/012/REVE1/2011/EN), June 2011;
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Summary record of the thirty-first meeting of the EU Joint Transfer Pricing Forum (JTPF/015/2012),
June 2011;
Possible additional information on pending cases under the EU Arbitration Convention
(JTPF/014/BACK/2011/EN), June 2011;
JTPF work programme 2011-2015 (JTPF/016/2011/EN), June 2011;
2009 Update of the number of open cases under the Arbitration Convention
(JTPF/004/REV1/BACK/2011/EN), July 2011;
Summary record of the thirty-second meeting of the EU Joint Transfer Pricing Forum
(JTPF/025/2011/EN), October 2011;
2010 Statistics on the number of MAP pending cases under the AC (JTPF/024/REV2/2011/EN),
December 2011;
Member States’ responses to questionnaire on secondary adjustments (JTPF/018/REV/2011/EN),
December 2011;
Discussion paper on secondary adjustments (JTPF/001/2012/EN), January 2012;
JTPF Member’s replies to the written consultation on secondary adjustments
(JTPF/004/BACK/2012/EN), February 2012;
Summary record of the thirty-third meeting of the EU Joint Transfer Pricing Forum
(JTPF/007/2012/EN), March 2012;
List of independent persons of standing eligible to become a member of the advisory commission
(JTPF/010/BACK/REV17/2005/EN), March 2012;
Discussion paper on secondary adjustments (JTPF/010/2012/EN), May 2012;
2011 Statistics on the number of MAP pending cases under the AC (JTPF/013/2012/EN), June 2012;
Summary record of the thirty-fourth meeting of the EU Joint Transfer Pricing Forum
(JTPF/015/2012/EN), July 2012;
Compilation of proposals received from JTPF members for improving the functioning of the EU
Arbitration Convention (JTPF/020/2012/EN), October 2012;
Monitoring overview and proposals (JTPF/018/2012/EN), November 2012;
Final report on secondary adjustments (JTPF/017/FINAL/2012/EN), January 18, 2013;
Compilation of proposals from JTPF Members for improving the functioning of the Arbitration
Convention (JTPF/020/REV1/2012/EN), January 2013;
Discussion paper on ways to improve the functioning of the Arbitration Convention
(JTPF/002/2013/EN), January 2013;
Summary record of the thirty-fifth meeting of the EU Joint Transfer Pricing Forum
(JTPF/021/TEV1/2012/EN), January 2013;
Background document: TA’s contributions on AC MAP cases taking longer than 2 years
(JTPF/003/REV1/2013/EN), February 2013;
Summary record of the thirty-sixth meeting of the EU JTPF (JTPF/005/2013/EN), March 2013;
Improving the ‘second phase of the Arbitration Convention: summary of suggestions made by
members of the advisory commission (JTPF/010/2013/EN), May 2013;
Discussion paper on the improvement of the functioning of the Arbitration Convention
(JTPF/011/2013/EN), May 2013;
Statistics on pending mutual agreement procedures (MAPs) under the EU Arbitration Convention at
the end of 2012 (JTPF/012/2013/EN), August 2013;
Revised discussion paper on the improvement of the functioning of the Arbitration Convention
(JTPF/011/REV1/2013/EN), October 2013;
Summary record of the thirty-seventh meeting of the EU Joint Transfer Pricing Forum
(JTPF/014/2013/EN), August 2013;
Summary record of the thirty-eight meeting of the EU Joint Transfer Pricing Forum
(JTPF/017/2013/EN), November 2013;
Revised discussion paper on the improvement of the functioning of the Arbitration Convention
(JTPF/011/REV2/2013/EN), February 2014;
Compilation of comments received on the revised discussion paper on the improvement of the
functioning of the Arbitration Convention following the JTPF meeting on 5 November
(JTPF/001/2014/EN), February 2014;
Summary record of the thirty-ninth meeting of the EU Joint Transfer Pricing Forum
(JTPF/003/2014/EN), May 2014;
Draft report on improving the functioning of the Arbitration Convention (JTPF/004/2014/EN), June
2014;
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Compilation of comments received on some aspects of improving the functioning of the Arbitration
Convention (JTPF/005/REV1/2014/EN), June 2014;
Summary record of the fortieth meeting of the EU Joint Transfer Pricing Forum (JTPF/009/2014/EN),
July 2014;
Statistics on pending mutual agreement procedures (MAPs) under the Arbitration Convention at the
end of 2013 (JTPF/008/2014/EN), October 2014;
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Summary record of the forty-first meeting of the EU Joint Transfer Pricing Forum
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Final Report on Improving the Functioning of the Arbitration Convention (JTPF/002/2015/EN), March
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Summary record of the forty-second meeting of the EU Joint Transfer Pricing Forum
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JTPF program of work 2015-2019 (JTPF/005/final/2015/EN), August 2015;
Rules of procedure of the JTPF 2015-2019 (JTPF/007/2015/FINAL/EN), August 2015;
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Italian Republic [1962] ECR 1;
Judgment of March 31, 1971 in Case 22/70 Commission v. Council [1971] ECR 263;
Judgment of July 12, 1973 in Case 8/73 Hauptzollamt-Bremerhaven v. Massey-Ferguson GmbH
[1973] ECR 897;
Judgment of December 4, 1974 in Case 41/74 Van Duyn v. Home Office [1974] ECR 1337;
Judgment of July 14, 1976 in Cases 3/, 4/76 & 6/76 Kramer et al. [1976] ECR 1279;
Judgment of 21 June 1979 in Case 240/78 Atalanta Amsterdam BV v. Produktschap voor Vee en Vlees
[1979] ECR 2137;
Judgment of May 5, 1981 in Case 804/79 Commission vs. United Kingdom, [1981] ECR 1045;
Judgment of January 19, 1982 in Case 8/81 Becker v Finanzamt Münster-Innenstadt [1982] ECR 53;
Judgment of February 23, 1983 in Case 66/82 Fromançais SA v Fonds d'orientation et de
régularisation des marchés agricoles (FORMA) [1982] ECR 395;
Judgment of March 1, 1983 in Case 300/81 Commission v. Italy [1983] ECR 449;
Judgment of July 1, 1985 in Case 137/84 Mutsch v. Belgian Public Prosecutor’s Office [1985] ECR
2681;
Judgment of January 15, 1986 – Case 44/84 Hurd v. Jones (Her Majesty’s Inspector of Taxes [1986]
ECR 29;
Judgment of January 28, 1986 in Case C-270/83 Commission v. France [1986] ECR 273;
Judgment of December 2, 1986 in Case 239/85 Commission v. Belgium [1986] ECR 3645;
Judgment of September 27, 1988 in Case 235/87 Matteucci (Annunziata) v. Communauté Française of
Belgium and Commissariat Général aux Relations Internationales of the Commonauté Française of
Belgium [1988] ECR I-5589;
Judgment of November 19, 1991 in Joined Cases C-6/90 and C-9/90 Andrea Francovich and Danila
Bonifaci and others v. Italy [1991] ECR I-5357;
Judgment of March 30, 1993 in Case C-24/92 Pierre Corbiau vs. Administration des contributions
[1993] ECR I-1277;
Judgment of August 2, 1993 in Case C-271/91 M.H. Marshall v. Southampton and South West
Hampshire Area Health Authority [1993] ECR I-4367;
Judgment of February 10, 1994 in Case C-398/92 Mund & Fester v. Hatrex Internationaal Transport
[1994] ECR I-467;
Judgment of 14 July 1994 in Case C-91/92 Faccini Dori v. Recreb Srl [1994] ECR I-3325;
Judgment of December 14, 1995 in Case C-312/93 Peterbroeck, Van Campenhout & Cie. SCS vs.
Belgian State [1995] ECR I-4599;
Judgment of November 12, 1996 in Case C-84/94 United Kingdom v. Council [1996] ECR I-5755;
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Judgment of May 13, 1997 in Case C-233/94 Germany v. European Parliament & Council [1997]
ECR I-2405;
Judgment of May 12, 1998 in Case C-336/96 Mr. & Mrs. Robert Gilly v. Directeur des Services
Fiscaux du Bas-Rhin [1998] ECR 2793;
Judgment of April 29, 1999 in Case C-311/97 Royal Bank of Scotland plc. v. Elliniko Dimosio [1999]
ECR I-2651;
Judgment of June 17, 1999 in Case C-336/97 Commission v. Italy [1999] ECR I-3771;
Judgment of September 21, 1999 in Case C-307/97 Compagnie de Saint-Gobain, Zweigniederlassung
Deutschland v. Finanzamt Aachen-Innenstadt [1999] ECR I-6161;
Judgment of 20 October 2000 in C-249/99 Johann Vogler v. Landwirtschaftliche Alterskasse
Schwaben [2000] ECR I-9083;
Judgment of March 8, 2001 in Case C-97/00 Commission v. France [2001] ECR I-2053;
Judgment of May 7, 2002 in Case C-478/99 Commission v. Sweden 2002] ECR I-4147;
Judgment of November 5, 2002 in Case C-208/00 Überseering BV v. Nordic Construction Company
Baumanagement GmbH (NCC) [2002] ECR I-9919;
Judgment of June 26, 2003 in Case C-233/00 Commission v. France [2003] ECR I-6625;
Judgment of March 10, 2005 in Case C-531/03 Commission v. Germany unpublished,
ECLI:EU:C:2005:159;
Judgment of June 16, 2005 in Case C-456/03 Commission v. Italy [2005] ECR I-5335;
Judgment of November 14, 2006 in Case C-513/04 M. Kerckhaert & B. Morres v. Belgian State [2006]
ECR I-7063;
Judgment of December 7, 2007 in Case C-298/05 Columbus Container Services BVBA & Co v.
Finanzamt Bielefeld-Innenstadt [2007] ECR I-10451;
Judgment of July 16, 2009 in Case C-128/08 Jacques Damseaux v. Belgian State, [2009] ECR I-6823;
Judgment of March 13, 2007 in Case C-524/04 Test Claimants in the Thin Cap Group Litigation v.
Commissioners of Inland Revenue [2007] ECR I-2107;
Judgment of January 21, 2010 in Case C-311/08 Société de Gestion Industrielle SA v. Belgian State,
[2010] ECR I-487;
Opinion Advocate-General Mancini of February 10, 1983 in Case C-230/81 Luxembourg v. European
Parliament [1983] ECR 255;
Opinion Advocate-General Darmon of March 17, 1993 in Case C-330/91 The Queen, ex parte Inland
Revenue Commissioners v. Commerzbank [1993] ECR I-4017;
Opinion Advocate-General Colomer of November 20, 1997 in Case C-336/96 Mr. and Mrs. Robert
Gilly v Directeur des services fiscaux du Bas-Rhin [1998] ECR I-2793
Opinion Advocate-General Colomer of December 4, 2001 in Case C-208/00 Überseering BV v. Nordic
Construction Company Baumanagement GmbH (NCC) [2002] ECR I-9919;
Opinion Advocate-General Colomer of October 26, 2004 in Case C-376/03 D. v Inspecteur van de
Belastingdienst/Particulieren/Ondernemingen buitenland te Heerlen [2005] ECR I-5821;
Opinion Advocate-General Geelhoed of June 29, 2006 in case C-524/04 Test Claimants in the Thin
Cap Group Litigation versus Commissioners of Inland Revenue [2007] ECR I-2017;
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Services BVBA & Co v. Finanzamt Bielefeld-Innenstadt [2007] ECR I-10451;
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Industrielle SA v. Belgian State, [2010] ECR I-487;
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http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/foru
m/jtpf/jtpf_call-for-applications_en.pdf
http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/arbitration_convention/in
dex
http://ec.europa.eu/taxation_customs/taxation/company_tax/transfer_pricing/forum/index_en.htm
http://ec.europa.eu/taxation_customs/sites/taxation/files/recources/documents/taxation/company_tax/tr
ansfer_pricing/forum/2015_0_5_12_decision_to_appoint_non_governmental_members.pdf
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http://ec.europa.eu/taxation_customs/taxation/gen_info/tax_policy/article_6759_en.htm
http://ec.europa.eu/eurostat/tgm/table.do?tab=table&init=1&language=en&pcode=tec00118&plugin=1
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XXXIV;
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Conclusion and recommendations of the Committee of independent experts on company taxation,
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February 4, 2009;
Report on the activities of the EU in the tax field 2009 (DG/TAXUD/A1), Brussels, March 16, 2010;
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Market at the Service of Europe's Economy and Society', Milan, May 9, 2010.
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•
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•
•
•
•
•
•
•
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OEEC concerning the elimination of double taxation, Paris, 1961;
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November 24, 1982;
OECD, Report on thin capitalization, Paris, November 26, 1986;
OECD, Report on triangular cases, Paris, July 23, 1992;
OECD, Report on the attribution of income to permanent establishments, Paris, November 26, 1993;
OECD, Electronic commerce: taxation framework conditions, October 8, 1998;
OECD, Harmful tax competition – an emerging global issue, Paris, 1998;
OECD, Taxation and electronic commerce: implementing the Ottawa taxation framework conditions,
Paris 2001;
OECD, Improving the Process for Resolving International Tax Disputes, Paris, July, 27, 2004;
OECD, Taxpayers’ rights and obligations – Practice note, Paris, August 2004;
OECD, Public discussion draft on proposals for improving mechanisms for the resolution of tax treaty
disputes, Paris, February 8, 2006;
OECD, Improving the resolution of tax treaty disputes, Paris, February 2007;
OECD, Manual on Effective Mutual Agreement Procedures (MEMAP), February 2007;
OECD, Report on the attribution of profits to permanent establishments, Paris, July 18, 2008;
OECD, The 2008 update to the OECD Model Tax Convention, Paris, July 18, 2008;
OECD, 2010 Report on the attribution of profits to permanent establishments, Paris, July 22, 2010;
OECD, The 2010 update to the OECD Model Tax Convention, Paris, July 22, 2010;
OECD, Transfer pricing guidelines for multinational enterprises and tax administration, Paris, July
22, 2010;
OECD, Current tax agenda 2012;
OECD, Keeping it safe – the OECD guide on the protection of confidentiality of information exchange
for tax purposes, Paris, 23, 2012;
OECD, Model charter of taxpayer’s right and responsibilities, Paris, May 5, 2013;
http://www.oecd.org/document/26/ 0,3343,en_2649_33753_2508762_1_1_1_1,00.html;
OECD, The 2014 update to the OECD Model Tax Convention, Paris, July 14, 2014;
OECD, Model Tax Convention on income and capital, Paris, July 14, 2014;
OECD, BEPS Project – Action Plan, Paris, May 29, 2013;
OECD, Public discussion draft – BEPS action 14: make dispute resolution mechanisms more effective,
Paris, December 18, 2014;
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mechanisms more effective, Paris, January 19, 2015;
OECD, Preventing the artificial avoidance of permanent establishments status: Action 7 – Final
report, Paris, October 5, 2015;
OECD, Action 14: Making dispute resolution mechanisms more effective – Final Report, Paris,
October 5, 2015.

Websites
•
•
•
•

http://www.oecd.org/ctp/dispute/map-statistics-2014.htm
http://www.oecd.org/tax/forum-on-tax-administration/about/
http://www.oecd.org/site/ctpfta/map-strategic-plan.pdf
www.g7germany.de/Content/DE/_Anlagen/G8_G20/2015-
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•
•
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UN Guide to the mutual agreement procedure (2011 version);
UN Practice Manual on Transfer Pricing for developing countries (2013 version);
Report of the Ad Hoc Group of Experts on International Cooperation in Tax Matters on the Work of its
Ninth Meeting (UN Doc ST/ESA/270), New York, 2000;
Report of the Ad Hoc Group of Experts on International Cooperation in Tax Matters on the Work of its
Tenth Meeting (UN Doc ST/SG/AC.8/2001), New York, 2002;
Report of the Ad Hoc Group of Experts on International Cooperation in Tax Matters, Intermediation
and Arbitration: the Arbitration Convention of the European Union for the Resolution of Transfer
Pricing Disputes (UN Doc. ST/SG/AC.8/203/L.8), New York, August 27, 2003;
Report of the Ad Hoc Group of Experts on International Cooperation in Tax Matters, Revision of the
United Nations Model Resolution of Tax Treaty Disputes (UN Doc. E/C.18/2005/3/Add.1), New York,
December 5, 2005;
Report of the Committee of Experts on International Cooperation in Tax Matters, Report on the Fourth
Session (U.N. Doc. E/2008/45, E/C.18/2008/6), New York, October 20-24, 2008;
Report of the United Nations Committee of Experts on resolving issues that prevent a mutual
agreement (E/C.18/2008/CRP.6), October 17, 2008;
Recent work of the OECD on the attribution of profits to permanent establishments (E/C.18/2009/2),
New York, August 6, 2009;
Note IBFD on practical implementation of the UN Model (E/C.18/2013/CRP.18), October 11, 2013;
Capacity development programme in international tax cooperation (E/C18/2014/5), New York, August
5, 2014.

League of Nations
•

•
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League of Nations, Report presented to the Financial Committee of the League of Nations by the
Committee of Technical Experts on Double Taxation and Tax Evasion (Doc. C.216.M.85.1927 II),
Geneva, April 1927;
Fiscal Committee League of Nations, Report to the council on the work of the fourth Session of the
Committee, Geneva, June 26, 1933;
Report to the council on the work of the fifth Session of the Committee, Summary of Decisions, Fiscal
Committee League of Nations, Geneva, June 17, 1935.

International Chamber of Commerce
•
•

International Chamber of Commerce, Commission on taxation – Arbitration in international tax
matters (Document no. 180/438), May 3, 2000;
International Chamber of Commerce, Commission on Taxation – Arbitration in International Tax
Matters – Bilateral Convention Article (Document no. 180/455 Rev. 2), February 6, 2002.
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Double tax convention between Albania and the Netherlands (July 22, 2004);
Double tax convention between Armenia and Austria (February 27, 2002);
Double tax convention between Armenia and Italy (June 14, 2002);
Double tax convention between Armenia and the Netherlands (October 31, 2001);
Double tax convention between Australia and Switzerland (July 30, 2013);
Double tax convention between Austria and Bahrain (July 2, 2009);
Double tax convention between Austria and Bosnia & Herzegovina (December 16, 2010);
Double tax convention between Austria and Bulgaria (July 20, 2010);
Double tax convention between Austria and the Czech Republic (June 8, 2006);
Double tax convention between Austria and Chile (December 6, 2012);
Double tax convention between Austria and Germany (August 24, 2000);
Double tax convention between Austria and Luxembourg (October 18, 1962);
Double tax convention between Austria and Macedonia (September 10, 2007);
Double tax convention between Austria and Mongolia (July 3, 2003);
Double tax convention between Austria and San Marino (November 24, 2004);
Double tax convention between Austria and Sweden (May 14, 1959);
Double tax convention between Bahrain and Estonia (October 12, 2012);
Double tax convention between Bahrain and the Netherlands (April 16, 2008);
Double tax convention between Barbados and the Netherlands (November 28, 2006);
Double tax convention between Belgium and Bulgaria (October 25, 1988);
Double tax convention between Belgium and France (2008);
Double tax convention between Belgium and the Isle of Man (July 16, 2009);
Double tax convention between Belgium and Luxembourg (January 27, 1992);
Double tax convention between Belgium and Portugal (March 10, 1995);
Double tax convention between Belgium and the United States (November 28, 2006);
Double tax convention between Bulgaria and Estonia (October 13, 2008);
Double tax convention between Bulgaria and Finland (April 25, 1985);
Double tax convention between Bulgaria and Germany (January 25, 2010);
Double tax convention between Bulgaria and Hungary (June 8, 1994);
Double tax convention between Bulgaria and Ireland (June 24, 1970);
Double tax convention between Bulgaria and Italy (September 21, 1988);
Double tax convention between Bulgaria and Malta (July 23, 1986);
Double tax convention between Bulgaria and the Netherlands (July 6, 1990);
Double tax convention between Bulgaria and Portugal (June 15, 1995);
Double tax convention between Bulgaria and Spain (March 6, 1990);
Double tax convention between Bulgaria and Sweden (1988);
Double tax convention between Bulgaria and the United Kingdom (September 16, 1987);
Double tax convention between Canada and Chile (January 28, 1998);
Double tax convention between Canada and Ecuador (June 28, 2001);
Double tax convention between Canada and Greece (June 29, 2009);
Double tax convention between Canada and Hong Kong (November 11, 2012);
Double tax convention between Canada and Iceland (June 19, 1997);
Double tax convention between Canada and Ireland (October 8, 2003);
Double tax convention between Canada and Italy (June 3, 2002);
Double tax convention between Canada and Kazakhstan (September 25, 1996);
Double tax convention between Canada and Mexico (September 12, 2006);
Double tax convention between Canada and Moldova (July 4, 2002);
Double tax convention between Canada and Mongolia (May 27, 2002);
Double tax convention between Canada and Namibia (March 25, 2010);
Double tax convention between Canada and Peru (July 20, 2001);
Double tax convention between Canada and South Africa (November 27, 1995);
Double tax convention between Canada and Venezuela (July 10, 2001);
Double tax convention between Chile and Ecuador (August 26, 1999);
Double tax convention between Chile and Mexico (April 17, 1998);
Double tax convention between Chile and Poland (March 10, 2000);
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Double tax convention between Chile and Peru (June 8, 2001);
Double tax convention between Croatia and Finland (May 8, 1986);
Double tax convention between Croatia and Italy (October 29, 1999);
Double tax convention between Croatia and the Netherlands (May 23, 2000);
Double tax convention between Croatia and Slovenia (June 10, 2005);
Double tax convention between Croatia and Spain (May 19, 2005);
Double tax convention between Croatia and Sweden (June 18, 1980);
Double tax convention between Cyprus and the Czech Republic (April 28, 2009);
Double tax convention between Cyprus and Denmark (October 11, 2010);
Double tax convention between Cyprus and Estonia (October 15, 2012);
Double tax convention between Cyprus and Greece (March 30, 1968);
Double tax convention between Cyprus and Finland (November 25, 2012);
Double tax convention between Cyprus and Germany (February 18, 2011);
Double tax convention between Cyprus and Slovenia (October 12, 2010);
Double tax convention between Cyprus and Spain (February 14, 2013);
Double tax convention between the Czech Republic and Denmark (August 25, 2011);
Double tax convention between the Czech Republic and Lithuania (October 27, 1994);
Double tax convention between the Czech Republic and Luxembourg (March 5, 2013);
Double tax convention between the Czech Republic and Poland (September 13, 2011);
Double tax convention between the Czech Republic and Sweden (February 16, 1979);
Double tax convention between Denmark and Hungary (April 27, 2011);
Double tax convention between Denmark and Poland (December 6, 2001);
Double tax convention between Denmark and Switzerland (August 21, 2009);
Double tax convention between Egypt and the Netherlands (April 21, 1999);
Double tax convention between Ethiopia and the Netherlands (August 10, 2012);
Double tax convention between Estonia and Luxembourg (July 7, 2014);
Double tax convention between Estonia and the Netherlands (March 14, 1997);
Double tax convention between Estonia and Switzerland (August 24, 2014);
Double tax convention between Finland and Slovenia (September 19, 2003);
Double tax convention between France and Germany (July 21, 1959);
Double tax convention between France and Greece (August 21, 1963);
Double tax convention between France and Luxembourg (April 1, 1958);
Double tax convention between France and Slovenia (April 7, 2004);
Double tax convention between France and the United Kingdom (June 18, 2008);
Double tax convention between Georgia and the Netherlands (March 21, 2002);
Double tax convention between Georgia and Italy (October 31, 2000);
Double tax convention between Germany and Austria (August 24, 2000);
Double tax convention between Germany and Hungary (February 28, 2011);
Double tax convention between Germany and Ireland (March 30, 2011);
Double tax convention between Germany and Luxembourg (April 23, 2012);
Double tax convention between Germany and the Netherlands (April 12, 2012);
Double tax convention between Germany and Spain (2011);
Double tax convention between Germany and Sweden (July 14, 1992);
Double tax convention between Germany and the United Kingdom (March 30, 2010);
Double tax convention between Ghana and Italy (February 19, 2004);
Double tax convention between Ghana and the Netherlands (March 10, 2008);
Double tax convention between Greece and Germany (April 18, 1966);
Double tax convention between Greece and Mexico (April 13, 2004);
Double tax convention between Greece and Sweden (October 6, 1961);
Double tax convention between Greece and the United Kingdom (June 25, 1953);
Double tax convention between Hungary and Slovenia (August 26, 2004);
Double tax convention between Hungary and the United Kingdom (September 7, 2011);
Double tax convention between Iceland and Italy (September 10, 2002);
Double tax convention between Iceland and the Netherlands (September 25, 1997);
Double tax convention between Iceland and Switzerland (July 14, 2014);
Double tax convention between Ireland and Cyprus (September 24, 1968);
Double tax convention between Ireland and France (March 25, 1968);
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Double tax convention between Ireland and Italy (June 11, 1971);
Double tax convention between Ireland and Luxembourg (January 24, 1972);
Double tax convention between Ireland and Mexico (October 22, 1998);
Double tax convention between Ireland and the Netherlands (February 11, 1969);
Double tax convention between Ireland and Israel (November 25, 2010);
Double tax convention between Indonesia and Mexico (September 6, 2002);
Double tax convention between Israel and Mexico (July 20, 1999);
Double tax convention between Italy and Jordan (March 26, 2004);
Double tax convention between Italy and Kazakhstan (September 22, 1994);
Double tax convention between Italy and Lebanon (November 22, 2000);
Double tax convention between Italy and Moldova (July 3, 2002);
Double tax convention between Italy and San Marino (March 21, 2002);
Double tax convention between Italy and Slovenia (September 11, 2001);
Double tax convention between Italy and Uganda (October 6, 2000);
Double tax convention between Italy and Uzbekistan (November 21, 2000);
Double tax convention between Jordan and the Netherlands (October 31, 2006);
Double tax convention between Kazakhstan and the Netherlands (April 24, 1996);
Double tax convention between Kazakhstan and Pakistan (August 23, 1995);
Double tax convention between Kazakhstan and the United States (October 24, 1993);
Double tax convention between Kuwait and the Netherlands (May 29, 2001);
Double tax convention between Latvia and the Netherlands (March 14, 1994);
Double tax convention between Lithuania and the Netherlands (March 14, 1994);
Double tax convention between Macedonia and the Netherlands (September 11, 1998);
Double tax convention between Mexico and Romania (July 20, 2000);
Double tax convention between Mexico and Singapore (November 4, 1999);
Double tax convention between Mexico and the United Kingdom (June 2, 1994);
Double tax convention between Mexico and Venezuela (September 18, 1992);
Double tax convention between the Netherlands and Croatia (May 23, 2000);
Double tax convention between the Netherlands and Finland (December 28, 1995);
Double tax convention between the Netherlands and Latvia (March 14, 1994);
Double tax convention between the Netherlands and Lithuania (June 16, 1999);
Double tax convention between the Netherlands and Poland (February 13, 2002);
Double tax convention between the Netherlands and Qatar (April 24, 2008);
Double tax convention between the Netherlands and Russia (December 16, 1996);
Double tax convention between the Netherlands and Slovenia (June 30, 2004);
Double tax convention between the Netherlands and South Africa (October 10, 2005);
Double tax convention between the Netherlands and Switzerland (February 26, 2010);
Double tax convention between the Netherlands and Uganda (August 31, 2004);
Double tax convention between the Netherlands and Ukraine (October 24, 1995);
Double tax convention between the Netherlands and the United Arab Emirates (May 8, 2007);
Double tax convention between the Netherlands and the United Kingdom (September 26, 2008);
Double tax convention between the Netherlands and the United States (December 18, 1992);
Double tax convention between the Netherlands and Uzbekistan (October 18, 2001);
Double tax convention between Poland the United Kingdom and (July 20, 2006);
Double tax convention between Slovenia and Sweden (June 18, 1980);
Double tax convention between Slovenia and Switzerland (June 12, 1996);
Double tax convention between South Africa and Switzerland (May 8, 2007);
Double tax convention between Spain and Finland (November 15, 1967);
Double tax convention between Spain and Italy (September 8, 1977);
Double tax convention between Spain and the United Kingdom (March 14, 2013);
Double tax convention between Sweden and the United Kingdom (March 26, 2015);
Double tax convention between Slovenia and the United Kingdom (November 13, 2007).

Protocols
•
•
•

Protocol between Albania and the Netherlands (July 22, 2004);
Protocol between Australia and Denmark (August 21, 2009);
Protocol between Bahrain and the Netherlands (April 26, 2008);
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Protocol between Barbados and the Netherlands (November 28, 2006);
Protocol between Belgium and the Netherlands (June 5, 2001);
Protocol between Belgium and Poland (April 14, 2014);
Protocol between Belgium and Switzerland (April 10, 2014);
Protocol between Belgium and the United Kingdom (June 24, 2009);
Protocol between Canada and the Netherlands (March 4, 1993);
Protocol between Canada and Switzerland (Protocol of October 22, 2010);
Protocol between Canada and the United States (September 21, 2007);
Protocol between Denmark and Switzerland (August 21, 2009);
Protocol between Estonia and Switzerland (August 24, 2014);
Protocol between Estonia and the Netherlands (July 14, 2005);
Protocol between Ethiopia and the Netherlands (August 10, 2012);
Protocol between France and the United States (January 13, 2009);
Protocol between Germany and France (March 31, 2015);
Protocol between Germany and the Netherlands (April 12, 2012);
Protocol between Germany and the United States (June 1, 2006);
Protocol between Ghana and the Netherlands (March 10, 2008);
Protocol between Greece and Switzerland (November 4, 2010);
Protocol between Hong Kong and Japan (November 9, 2010);
Protocol between Iceland and Switzerland (July 10, 2014);
Protocol between Japan and New Zealand (December 10, 2012);
Protocol between Japan and Portugal (December 10, 2011);
Protocol between Japan and Sweden (December 5, 2013);
Protocol between Kazakhstan and Switzerland (September 3, 2010);
Protocol between Luxembourg and Mexico (February 7, 2001);
Protocol between the Netherlands and Norway (April 23, 2013);
Protocol between the Netherlands and Poland (February 13, 2002);
Protocol between the Netherlands and Slovenia (June 30, 2004);
Protocol between the Netherlands and Switzerland (Protocol of February 26, 2010);
Protocol between the Netherlands and Uganda (Protocol of August 31, 2004);
Protocol between the Netherlands and the United Arab Emirates (Protocol of May 8, 2007);
Protocol between Poland and Switzerland (April 20, 2010);
Protocol between Slovenia and Switzerland (July 10, 2014);
Protocol between Spain and Switzerland (July 27, 2011);
Protocol between Spain and the United States (January 14, 2013);
Protocol between Switzerland and the United States (September 23, 2009);
Protocol between Switzerland and Uruguay (October 18, 2010).

Other bilateral agreements
•
•

•

•

•

Memorandum of Understanding between the Kingdom of the Netherlands and the United States of
America of December 18, 1992;
Administrative Arrangements for the Implementation of the Mutual Agreement Procedure (Article 25)
of the Convention Between the Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the United States of America for the Avoidance of Double Taxation and
the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital Gains of October 25,
2000;
Administrative Arrangements for the Implementation of the Mutual Agreement Procedure (Article 29)
of the Convention Between the Kingdom of the Netherlands and the United States of America for the
Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income
and Capital Gains (Signed on December 18, 1992, as Amended by Protocols) of August 25, 2003;
Mutual agreement between the competent authorities of the Kingdom of the Netherlands and the
United Kingdom of Great Britain and Northern Ireland on the Implementation of paragraph 5 of article
25, October 2, 2008;
Memorandum of Understanding regarding the January 13, 2009 signing of the Protocol Amending the
Convention Between the Government of the United States of America and the Government of the
French Republic for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income and Capital, Signed at Paris on August 31, 1994, January 13, 2009;
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•
•

•

•
•

•
•

•

•
•

Memorandum of Understanding between the Competent Authorities of the Kingdom of Belgium and
the United States of America, May 5, 2009;
Mutual agreement between the competent authorities of the United Kingdom and the Federal Republic
of Germany in order to settle the mode of application of the arbitration process provided by paragraph
5 of article 26 of the Convention between the United Kingdom of Great Britain and Northern Ireland
and the Federal Republic of Germany for the avoidance of double taxation and the prevention of fiscal
evasion with respect to taxes on income and on capital, March 30, 2010;
Implementing Arrangement regarding Paragraph 5 of Article 24 of the Convention between the
Kingdom of the Netherlands and Japan for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with respect to Taxes on Income, August 25, 2010;
Mutual agreement between the competent authorities of France and the Netherlands under article 27 of
the tax convention between France and the Netherlands of 16 march 1973, September 21, 2010;
Mutual agreement between the competent authorities of the Kingdom of the Netherlands and the
Federal Republic of Germany in order to settle the mode of application of the arbitration process
provided by paragraph 5 of article 25 of the Convention between the Kingdom of the Netherlands and
the Federal Republic of Germany for the avoidance of double taxation and the prevention of fiscal
evasion with respect to taxes on income and on capital, April 23, 2012;
Memorandum of Understanding Between The Competent Authorities of Canada and The United States
of America (https://www.irs.gov/pub/irs-utl/2010_arbitration_mou_nov_8-10_-_final.pdf);
Memorandum of Understanding Between The Competent Authorities of The Federal Republic of
Germany and The United States of America
(https://www.irs.gov/Businesses/Corporations/Memorandum-of-Understanding-Between-TheCompetent-Authorities-of-The-Federal-Republic-of-Germany-and-The-United-States-of-America);
Arbitration Board Operating Guidelines between the Kingdom of Belgium and the United States
(https://www.irs.gov/Businesses/International-Businesses/Arbitration-Board-Operating-Guidelines%E2%80%93-U.S.-and-Belgium);
Arbitration Board Operating Guidelines between Canada and the United States
(https://www.irs.gov/pub/irs-utl/2010_-_arbitration_board_operating_guidelines_nov_8-10_final.pdf);
Arbitration Board Operating Guidelines between the Federal Republic of Germany and the United
States (https://www.irs.gov/Businesses/Corporations/Arbitration-Board-Operating-Guidelines).

Unilateral regulations
•
•
•
•
•
•

•
•

Australia: Taxation ruling 2000/16 – Australian Tax Office November 22, 2000 with addendum of July
24, 2002;
Belgium: Circular AFZ/INTERN.IB/98-0170 of July 7, 2000;
Canada: Guidance on competent authority assistance under Canada’s tax conventions (71-17RS) –
January 1, 2005;
Denmark: Regulation Hvordan undgs trans fer pricingdobbeltbeskatning of January 24, 2013
Estonia: The discharge of tax disputes of June 2007;
France:
- Statement of Practice on cross-border dispute resolution (14 F-1-06) of February 23, 2006;
- Loi organique n°2007-223 du 21 février 2007 portant dispositions statutaires et institutionnelles
relatives à l'outre-mer;
- INT – Dispositions communes - Droit conventionnel - Les procédures amiables d'élimination des
doubles imposition - Procédure d'arbitrage et diverses dispositions (BOI-INT-DG-20-30-30) of
September 12, 2012;
- INT - Dispositions communes - Droit conventionnel - Procédures amiables d'élimination des
doubles impositions - Règlement des différends et procédures amiables (BOI-INT-DG-20-30-10)
of December 2, 2015;
- INT – Dispositions communes - Droit conventionnel - Les procédures amiables d'élimination des
doubles impositions - Procédure amiable dans le cadre de la convention européenne d'arbitrage
(BOI-INT-DG-20-30-20) of December 2, 2015;
Germany: Germany’s Memorandum on international mutual agreement and arbitration procedures in
the field of taxes on income and capital (IV B6 – B 1300 – 340/06) of July 13, 2006;
Ireland:
- International Tax: Mutual Agreement Procedures (including Transfer Pricing/Corresponding
Adjustments/ Advance Pricing Agreement issues), July 2011;
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•

•

•
•
•
•

•

Italy:
- Settlement of international tax disputes – the mutual agreement procedure, June 5, 2012;
- Italian Supreme Court of June 19, 2015 (ref. 12759 and 12760);
Netherlands:
- Parliamentary documents:
• Kamerstukken II 1987-1988 – 20 365 no. 3;
• Kamerstukken II 1987-1988 – 20 365 no. 5;
• Kamerstukken II 1987-1988 – 20 365 no. 20;
• Kamerstukken II 1988-1989 – 20 800, chapter IX B, no. 44 and no. 57
• Kamerstukken II 1991-1992 – 22 691 no. 3;
• Kamerstukken II 1991-1992 – 22 691 no. 6;
• Kamerstukken II 1991-1992 – 22 691B;
• Kamerstukken II 1997-1998 – 25 087 no. 4;
• Kamerstukken II 2001-2002 – 28 034 no. 5;
• Kamerstukken II 2003-2004 – 29 210 no. 25;
• Proceedings Dutch Parliament of September 7, 1993 (90-6735);
- Decrees:
• Decree of the Netherlands State Secretary of Finance of October 13, 1997 (IFZ97/1113M);
• Letter of the Netherlands State Secretary of Finance of December 19, 1997 (IFZ97/1515);
• Decree of the Netherlands State Secretary of Finance of March 31, 2001 (IFZ2001/295M);
• Decree of the State Secretary of Finance of November 14, 2013 (IFZ 2013/184M);
- Other:
• Memorandum on Tax Treaty Policy of February 11, 2011;
• Conclusion Advocate-General Van den Berg in the Netherlands Supreme Court case of
November 13, 1996 (LJN AA1786);
• Conclusion Advocate-General Wattel of September 9, 2011 (Case 10/05268);
• Netherlands Supreme Court, Ruling of September 21, 2012 (Case 10/05268);
- Websites:
• http://www.rijksoverheid.nl/documenten-enpublicaties/richtlijnen/2010/12/08/administratieve-afspraken-onderlinge-overlegproceduremet-frankrijk.html
Poland: Ordinance of the Minister of Finance – September 10, 2009;
Portugal: Ordinance of December 21, 2001 (No. 1446 – C/2001);
Spain: Royal Decree 1793/2008 of November 18, 2008;
United Kingdom:
- Inland Revenue Tax Bulletin – Transfer Pricing and the Arbitration Convention, Issue 31, October
1997, p. 465;
- HRMC, Statement of Practice SP 1/11, January 30, 2012;
United States:
- Procedures for requesting competent authority assistance under tax treaties (Rev. procedure
2006/54) of December 4, 2006;
- http://www.irs.gov/newsroom/article/0,,id=162359,00.html

Other
•
•
•
•
•
•

Ernst-Young Survey: Transfer pricing 1999 global survey; practices, perceptions and trends for 2001
and beyond;
ICC Commission on Taxation, Arbitration in international tax matters doc. no. 180/438), May 3, 2000;
United Nations, Report of the Ad Hoc Group of Experts on International Cooperation in Tax Matters
on the work of its tenth meeting, June 21, 2002;
BIAC, Comments on OECD Discussion Draft: improving the process for resolving international tax
disputes, October 25, 2004;
BIAC, Comment on OECD Discussion Draft: Proposals for Improving Mechanisms for the Resolution
of Tax Treaty Disputes (the ‘Discussion Draft’), May 5, 2006;
PATA, MAP operation guidance for member countries of the Pacific Association of Tax
Administrators (PATA).
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Websites
•
•
•
•
•

https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Pages/ICSID-Schedule-of-Fees.aspx
https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Pages/--Memorandum-on-the-Fees-andExpenses-English.aspx
https://www.wu.ac.at/en/taxlaw/institute/tax-policy/current-projects/international-tax-disputesimproving-map-and-mandatory-dispute-settlement/events/
https://www.wu.ac.at/en/taxlaw/institute/tax-policy/current-projects/international-tax-disputesimproving-map-and-mandatory-dispute-settlement/
http://www.steuerrecht.jku.at/gwk/Dokumentation/Steuerpolitik/Gemeinschaftsdokumente/DE/Vorent
wurf-I.pdf
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Addendum– A redrafted EU Arbitration Convention and Code of Conduct
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Redrafted EU Arbitration Convention
Preamble
CONVENTION of […] repealing the Convention of July 23, 1990 on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises (90/436/EEC)
THE HIGH CONTRACTING PARTIES TO THE TREATY ON THE FUNCTIONING OF THE
EUROPEAN UNION
WHEREAS,
(1) Convention 90/436/EEC introduced a dispute settlement mechanism so as to eliminate double taxation
arising from the adjustment of profits of associated enterprises; and
(2) Experience gained with the implementation and application of Convention 90/436/EEC pointed out that
difficulties arise in an efficient and effective application of the procedures included in this convention,
DESIRING to further improve the functioning of Convention 90/436/EEC as well as its governmental
structure,
CONSIDERING the importance attached to the elimination of double taxation in connection with the
adjustment of profits of associated enterprises,
HAVING REGARD to the Convention of December 21, 1995 (96/C26/01) on the accession of the
Republic of Austria, the Republic of Finland and the Kingdom of Sweden to the Convention on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises,
HAVING REGARD to the Protocol of May 25, 1999 (1999/C202/01) amending the Convention of 23 July
1990 on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises,
HAVING REGARD to the Convention of June 30, 2005 (2005/C 160/01) on the Convention on the
accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the
Republic of Poland, the Republic of Slovenia and the Slovak Republic to the Convention on the elimination
of double taxation in connection with the adjustment of profits of associated enterprises,
HAVING REGARD to Council Decision of June 23, 2009 concerning the accession of Bulgaria and
Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises (2008/492/EC),2615
HAVING REGARD to Council decision of December 9, 2014 concerning the accession of Croatia to the
Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises (2014/899/EU), 2616
HAVE DECIDED to conclude this CONVENTION, under the termination of Convention 90/436/EEC and
to this end have designated as their Plenipotentiaries:
[…]
WHO, having exchanged their Full Powers, found in good and due form,
HAVE AGREED AS FOLLOWS:

2615

In this dissertation this Council decision is considered void. In order to provide for a comprehensive redrafted convention, this
Council decision is also referred to. As discussed, for a legal valid accession of Bulgaria and Romania the Council decision should be
repealed and a separate accession convention should be entered into.
2616
In this dissertation this Council decision is considered void. In order to provide for a comprehensive redrafted convention, this
Council decision is also referred to. As discussed, for a legal valid accession of Croatia the Council decision should be repealed and a
separate accession convention should be entered into.
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Chapter I: Scope of Application
Section 1: Material scope of application
Article 1: Cases covered
(1) This Convention shall apply where, for the purposes of taxation, profits which are included in the
profits of an enterprise of a Contracting State are also included or are also likely to be included in the
profits of an enterprise of another Contracting State on the grounds that the principles set out in Article 4
and applied either directly or in corresponding provisions of the law of the State concerned have not been
observed and double taxation results or is likely to result from this inclusion. If connected with this profit
adjustment an enterprise’s residence status is also subject of discussion, the procedures of this Convention
shall apply accordingly.
(2) This Convention covers cases: (i) where a transaction is carried out directly between two legally distinct
enterprises, (ii) where a transaction is carried out between an enterprise and a permanent establishment of
an associated enterprise situated in a third Contracting State, (iii) where a transaction is carried out between
two permanent establishments of the same enterprise of a Contracting State situated in different Contracting
States, and (iv) where a transaction is carried out between two permanent establishments of different
associated enterprises of different Contracting States situated in different Contracting States.
Article 2: Dealings with permanent establishments
(1) For the purposes of this Convention, a permanent establishment of an enterprise of an Contracting State
situated in another Contracting State shall be deemed to be an enterprise of the State in which it is situated.
(2) Insofar as the dispute concerns transactions between a permanent establishment of an enterprise of a
third state situated in a Contracting State with an associated enterprise of a Contracting State, or insofar as
it concerns transactions between permanent establishments of the same enterprise of a third state situated in
different Contracting States, these permanent establishments shall also be deemed to be an enterprise of a
Contracting State in which they are situated.
(3) This Convention applies to disputes on the existence of a permanent establishment situated in a
Contracting State along the dispute about what profits can be attributed to such establishment, if in
existence.
Article 3: Application in case of losses
This Convention shall also apply where one or more of the enterprises concerned have made losses rather
than profits.
Section 2: Formal scope of application
Article 4: Taxes covered
(1) This Convention shall apply to taxes on income levied on behalf of a Contracting State or of its political
subdivisions or local authorities, irrespective of the manner in which they are levied. For purposes of this
Convention church taxes are considered taxes on income.
(2) The existing taxes to which this Convention shall apply are, in particular, the following:
(i) in Belgium:
(a) impôt des personnes physiques/personenbelasting;
(b) impôt des sociétiés/vennootschapsbelasting;
(c) impôt des personnes morales/rechtspersonenbelasting;
(ii) in Bulgaria:
(a) данък върху доходите на физическите лица;
(b) корпоративен данък;
(iii) in the Czech Republic:
(a) daň z příjmů fyzických osob;
(b) daň z příjmů právnických osob;
(iv) in Denmark:
(a) indkomstskat til staten;
(b) den amtskommunal indkomstskat;
(v) in the Federal Republic of Germany:
(a) Einkommensteuer;
(b) Körperschaftsteuer;
(c) Gewerbesteuer, in so far as this tax is based on trading profits;
(vi) in Estonia:
(a) tulumaks;
(vii) in Ireland:
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(a) cáin ioncaim;
(b) cáin chorparáide;
(viii) in Greece:
(a) φόρος εισοδήµατος φυσικών προσώπων;
(b) φόρος εισοδήµατος νοµικών προσώπων;
(ix) in Spain:
(a) Impuesto sobre la Renta de las Personas Físicas;
(b) Impuesto sobre Sociedades;
(c) Impuesto sobre la Renta de no Residents;
(x) in France:
(a) impôt sur le revenue;
(b) impôt sur les societies;
(xi) in Croatia:
(a) porez na dohodak;
(b) porez na dobit;
(xii) in Italy:
(a) imposta sul reddito delle persone fisiche;
(b) imposta sul reddito delle società;
(xiii) in Cyprus:
(a) Φόρος Εισοδήµατος;
(xiv) in Latvia:
(a) uzņēmumu ienākuma nodoklis;
(b) iedzīvotāju ienākuma nodoklis;
(xv) in Lithuania:
(a) Gyventojų pajamų mokestis;
(b) Pelno mokestis;
(xvi) in Luxembourg:
(a) impôt sur le revenu des personnes physiques;
(b) impôt sur le revenue des collectivités;
(c) impôt commercial, in so far as this tax is based on trading profits;
(xvii) in Hungary:
(a) személyi jövedelemadó;
(b) társasági adó;
(xviii) in Malta:
(a) taxxa fuq l-income;
(xix) in the Netherlands:
(a) inkomstenbelasting;
(b) vennootschapsbelasting;
(xx) in Austria:
(a) Einkommenssteuer;
(b) Körperschaftssteuer;
(xxi) in Poland:
(a) podatek dochodowy od osób fizycznych;
(b) podatek dochodowy od osób prawnych;
(xxii) in Portugal:
(a) imposto sobre o rendimento das pessoas singulares;
(b) imposto sobre o rendimento das pessoas colectivas;
(xxiii) in Romania:
(a) impozitul pe venit;
(b) impozitul pe profit;
(c) impozitul pe veniturile obținute din România de nerezidenți;
(xiv) in Slovenia:
(a) dohodnina;
(b) davek od dobička pravnih oseb;
(xxv) in Slovakia:
(a) daň z príjmov právnických osôb;
(b) daň z príjmov fyzických osôb;
(xxvi) in Finland:
(a) valtion tuloverot/de statliga inkomstskatterna;
(b) yhteisöjen tulovero/inkomstskatten för samfund;
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(c) korkotulon lähdevero/källskatten å ränteinkomst;
(d) rajoitetusti verovelvollisen lähdevero/källskatten för begränsat skattskyldig;
(xxvii) in Sweden:
(a) statliga inkomstskatten;
(b) kommunala inkomstskatten;
(xxviii) in the United Kingdom:
(a) Income Tax;
(b) Corporation Tax.
(3) The Convention shall also apply to any identical or similar taxes which are imposed after the date of
signature thereof in addition to, or in place of existing taxes. The competent authorities of the Contracting
States shall inform each other of any changes made in the respective domestic laws.
Article 5: Definition of terms
(1) For the purposes of this Convention:
(a) The term ‘competent authority’ shall mean:
- In Belgium: De Minister van Financiën or an authorized representative / Le Ministre des Finances
or an authorized representative;
- In Bulgaria: Министъра на финансите или негов упълномощен представите;
- In the Czech Republic: Ο Υπουργός Οικονοµικών or an authorized representative;
- In Denmark: Skatteministeren or an authorized representative;
- In Germany: Der Bundesminister der Finanzen or an authorized representative;
- In Estonia: Rahandusminister or an authorized representative;
- In Ireland: The Revenue Commissioners or an authorized representative;
- In Greece: Ο Υπουργός των Οικονοµικών or an authorized representative;
- In Spain: El Ministro de Economía y Hacienda or an authorized representative;
- In France: Le Ministre chargé du budget or an authorized representative;
- In Croatia: Ministar financija or an authorised representative;
- In Italy: Il Capo del Dipartimento per le Politiche Fiscali or an authorized representative;
- In Cyprus: Ο Υπουργός Οικονοµικών or an authorized representative;
- In Latvia: Valsts ieņēmumu dienests;
- In Lithuania: Finansų ministras or an authorized representative;
- In Luxembourg: Le ministre des finances or an authorized representative;
- In Hungary: A pénzügyminiszter or an authorized representative;
- In Malta: Il Ministru responsabbli għall-finanzi or an authorized representative;
- In the Netherlands: De Minister van Financiën or an authorized representative;
- In Austria: The Bundesminister für Finanzen or an authorized representative;
- In Poland: Minister Finansów or an authorized representative;
- In Portugal: Ministro das Finanças or an authorized representative;
- In Romania: Presedintele Agentiei Nationale de Administrare Fiscala sau un reprezentant
autorizat;
- In Slovenia: Ministrstvo za finance or an authorized representative;
- In Slovakia: Minister financií or an authorized representative;
- In Finland: Valtiovarainministeriö or an authorized representative;
- In Sweden: Finansministern or an authorized representative;
- In the United Kingdom: The Commissioners of Inland Revenue or an authorized representative.
(b) The terms ‘enterprise of a Contracting State’ and ‘enterprise of the other Contracting State’ mean an
enterprise carried on by a resident of a Contracting State and an enterprise carried on by a resident of
the other Contracting State respectively;
(c) The term ‘enterprise’ applies to the carrying on of any business, including the performance of
professional services and of other activities of an independent character;
(d) The term ‘resident’ of a Contracting State’ means any person who, under the laws of that State, is
liable to tax therein by reason of his domicile, residence, place of management or any other criterion
of a similar nature;
(e) For purposes of this Convention enterprises are considered associated when:
- An enterprise of a Contracting State participates directly or indirectly in the management, control
or capital of an enterprise of another Contracting State; or
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-

The same persons participate directly or indirectly in the management, control or capital of an
enterprise of one Contracting State and an enterprise of another Contracting State;
(f) The term ‘permanent establishment’ means a fixed place of business through which the business of an
enterprise is wholly or partly carried on.
(2) For the purposes of this Convention, double taxation of profits shall be considered as eliminated if
either:
(a) The profits are included in the computation of taxable profits in one Contracting State only; or
(b) The tax chargeable on those profits in one Contracting State is reduced by an amount equal to the tax
chargeable on them in the other Contracting State.
(3) As regards the application of this Convention at any time by a Contracting State, any term not otherwise
defined in this Convention shall, unless the context otherwise requires, have the meaning that it has under
the laws of that Contracting State that applies this Convention, any meaning under the applicable tax laws
of that State prevailing over a meaning given to the term under other laws of that State. The Contracting
State to which the request for the convention’s application was submitted, in accordance with Article 8(1),
is deemed to be the Contracting State that applies this Convention.
Section 3: Principles applying to the adjustment of profits of associated enterprises and to the
attribution of profits to permanent establishments
Article 6: Arm’s length principle
Where enterprises are associated pursuant to paragraph 1, sub e of Article 5 of this Convention and if
conditions are made or imposed between these enterprises in their commercial or financial relations which
differ from those which would be made between independent enterprises, then any profits which would, but
for those conditions, have accrued to one of the enterprises, but, by reason of those conditions, have not so
accrued, may be included in the profits of that enterprise and taxed accordingly.
Article 7: Principle of attributing profits to permanent establishments
The profits that are attributable to the permanent establishment are the profits it might be expected to make,
in particular in its dealings with other parts of the enterprise, if it were a separate enterprise engaged in the
same or similar activities under the same or similar conditions taking into account the functions performed,
assets used and risks assumed by the enterprise through the permanent establishment and through the other
parts of the enterprise.

Chapter II: Procedural functioning
Section 1: Application
Article 8: Submission of a request
(1) Where an enterprise considers that, in any case to which this Convention applies, the principles set out
in Articles 6 or 7 have not been observed, it may, irrespective of the remedies provided by the domestic law
of the Contracting States concerned, submit a request for the application of this Convention to the
competent authority of the Contracting State of which it is an enterprise or in which its permanent
establishment is situated. The request must be submitted within three years of the first notification of the
action which results or is likely to result in double taxation within the meaning of Article 1.
(2) The enterprise shall at the same time notify the competent authority which other Contracting States may
be concerned in the case. The competent authority shall then without delay notify the competent authorities
of those other Contracting States of the request submitted.
Section 2: Unilateral relief and mutual agreement procedure
Article 9: Conducting the unilateral relief procedure
(1) If the complaint appears to the competent authority of receipt to be well-founded and if it is not itself
able to arrive at a satisfactory solution, the competent authority shall endeavor to resolve the case by mutual
agreement with the competent authority of any other Contracting State concerned, with a view to the
elimination of double taxation on the basis of the principles set out in Articles 6 and 7.
(2) For purposes of this Convention a request is considered not well-founded if the case for which a request
is submitted, is not covered by Article 1 of this Convention, if the enterprise and/or its associated
enterprise(s) submitting the request is not an enterprise of a Contracting State, if the request is not filed
within the term mentioned in Article 8(1), or if the request does not contain sufficient information to judge
it on its well-founded merits.
(3) The fact that the decisions taken by the Contracting States, concerning the taxation of profits resulting
from a transaction between associated enterprises, have become final does not constitute a ground for
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denying access to the convention’s procedures or handling the case under the procedures of this
Convention.
(4) For purposes of this Convention a solution is considered satisfactory if the action that leads to, or is
likely to lead to, a situation where profits are included in the profits of an enterprise of a Contracting State
specified in Article 1 is reversed, or if the same profits are also included, or are likely to be also included, in
the profits of an enterprise of another Contracting State, the situation where these profits are reduced by a
corresponding amount.
Article 10: Interaction with domestic juridical proceedings
(1) When domestic legal or administrative proceedings have been initiated by one or both of the associated
enterprises in respect of the same case for which a request under paragraph 1 of Article 8 of the Arbitration
Convention has been submitted, those proceedings shall be suspended until an agreement between the
competent authorities involved has been reached or, as the case may be, an arbitration decision has been
given.
(2) When domestic judicial or administrative procedures have not yet been initiated, the time-limit for
lodging these procedures shall be suspended until an agreement between the competent authorities involved
has been reached or, as the case may be, an arbitration decision has been given.
Article 11: Deadline for the unilateral relief procedure
A competent authority to which a request for the application of this Convention is submitted on the basis of
paragraph 1 of Article 8 must, within six-months as from the date of receipt of this request, judge whether
the request is well-founded and whether it is itself able to arrive at a satisfactory solution. In the absence of
such judgment within this period, the request will be deemed to be admitted and referred to the mutual
agreement procedure.
Article 12: Suspension of tax collection and interest charges/refunds
(1) Where a request for the application of this Convention, the taxation underlying this request, if not
already paid, shall be suspended from the date of receipt of this request up to the date the implementation of
the outcome of the procedures, referred to in Articles 28 and 29 of this Convention. Insofar as a request is
not referred to the mutual agreement procedure under this Convention, the period of suspension runs to the
date the request is judged to be not well-founded or, if applicable, up to the date on which a satisfactory
solution is implemented.
(2) Where a request for the application of this Convention is submitted, no interest shall be charged or
refunded relating to the taxation underlying this request from the date of receipt of this request up to the
date the implementation of the outcome of the Convention’s procedures referred to in Articles 28 and 29 of
this Convention. If a case is not referred to the mutual agreement procedure under this Convention, the
period for not charging or refunding interest runs to the date the request is judged to be not well-founded or,
if applicable, the date on which a satisfactory solution is implemented.
Article 13: Confidentiality of information
All information that is collected, used and exchanged by the competent authorities of the Contracting States
involved in the case prior to and during the application of the procedures of this Convention shall be treated
as secret in the same manner as information obtained under the domestic laws of those States and shall be
disclosed only to persons or authorities (including courts and administrative bodies) concerned with the
assessment or collection of, the enforcement or prosecution in respect of, or the determination of appeals in
relation to the taxes referred to in Article 4 of this Convention. Such persons or authorities shall use the
information only for such purposes. They may disclose the information in public court proceedings or in
judicial decisions.
Article 14: Non-initiation of the mutual agreement procedure
(1) The competent authority of a Contracting State shall not be obliged to initiate the mutual agreement
procedure where legal or administrative proceedings have resulted in a final ruling that by actions giving
rise to an adjustment of profits pursuant to Articles 6 or 7 of this Convention, or pursuant to a
corresponding provision in the Contracting State’s domestic legislation one of the enterprises concerned, is
liable to a penalty for committing tax fraud.
(2) Where legal or administrative proceedings, initiated with a view to a ruling that by actions giving rise to
an adjustment of profits pursuant to Articles 6 or 7 of this Convention, or pursuant to a corresponding
provision in the Contracting States’ domestic legislation one of the enterprises concerned, was liable to a
penalty for committing tax fraud, are being conducted simultaneously with any of the proceedings of this
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Convention, the competent authorities may stay the latter proceedings until the legal or administrative
proceedings have been concluded.
Section 3: Arbitration procedure
Article 15: Establishment of the arbitration commission
(1) If the competent authorities concerned fail to reach an agreement that eliminates the double taxation
referred to in Article 9 within two years from the date on which the case was submitted to one of the
competent authorities in accordance with Article 8(1), the case shall be referred to an arbitration
commission, which is charged with delivering a decision on the elimination of the double taxation in
question.
(2) The arbitration commission shall be established and its members shall be appointed within two months
after expiry of this two-year term by the competent authority to which the request for the application of this
Convention, as specified in Article 8(1), was submitted. This competent authority shall submit all relevant
information and documentation of the case to the arbitration commission.
(3) If the commission is not established within this two-month term, the European Commission shall within
one month of the expiry of that three-month term establish the commission and appoint its members
accordingly.
Article 16: Composition of the arbitration commission
The arbitration commission referred to in Article 15 shall consist of a chairman, one representative per each
Contracting State concerned and two independent persons of standing.
Article 17: Selection and appointment of representatives of Contracting States
(1) Each competent authority concerned shall appoint its own representative within two months of the date
specified in paragraph 2 of Article 15. If a competent authority fails to appoint its own representative within
this period, the European Commission will appoint such representative instead within one month thereafter
from the list of persons referred to in paragraph 2 of Article 18.
(2) Representatives of Contracting States shall have experience neither be persons working in the tax
assessment, tax audit or tax policy department of either State nor shall they previously have been involved
in the case during prior stages of the case under this Convention. These representatives shall have
experience and expertise in international tax and transfer pricing matters and also possess legal and
economic knowledge.
Article 18: Selection and appointment of independent persons.
(1) The competent authorities involved shall by mutual agreement appoint two independent persons of
standing from the list of persons referred to in paragraph 2 within two months of the date specified in
paragraph 2 of Article 15. If the competent authorities fail to appoint independent persons within this term,
the European Commission shall on their behalf appoint these persons within one month thereafter from the
list of persons referred to in paragraph 2.
(2) The list of independent persons of standing shall consist of all independent persons nominated by the
Contracting States. For this purpose each Contracting State shall nominate five persons and shall inform the
European Commission thereof. Such persons must be nationals of a Contracting State and resident within
the territory to which this Convention applies. They must be competent and independent.
(3) A person shall be nominated for a minimum of three years as from the date of their nomination. If a
person is thereafter still eligible to act as an independent member of an arbitration commission, a
Contracting State may re-nominate that person for a subsequent three-year period.
(4) Contracting States may make alterations to the list referred to in paragraph 2 at any time during this
three-year period or thereafter. When making such alterations or if the Contracting States re-nominate a
person after expiry of a three-year period, they shall inform the European Commission thereof without
delay.
(5) If at any time a Contracting State does not nominate any or nominates less than five persons, if a
nominated person is no longer eligible, or if the nominee is considered by the European Commission not to
be independent, the European Commission shall nominate the person or these persons on this State’s behalf.
Such nomination can be repealed if that Contracting State itself nominates the required number of persons
or replaces non-eligible and/or non-independent persons.
Article 19: Selection and appointment of the chairman
(1) The competent authorities concerned shall, within 15 days after the other members of the arbitration
commission have been appointed, select by mutual agreement three persons from the list of independent

Amsterdam, June 2016

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

persons referred to in paragraph 2 of Article 18 whom they consider eligible to act as the chairman of the
arbitration commission.
(2) The persons selected may not be citizens, residents or nationals of either Contracting State involved in
the case to be decided by the arbitration commission and must possess the qualifications required for
appointment to the highest judicial offices in their state(s) of residence or be jurisconsults of recognized
competence.
(3) The appointed members of an arbitration commission shall within 15 days of the date of nomination of
the three persons by the competent authorities concerned appoint one of those persons as the chairman of
the arbitration commission.
(4) In case competent authorities fail to nominate three persons eligible to act as the chairman of an
arbitration commission within the 15-day term, the European Commission shall nominate these persons on
their behalf within 15 days thereafter from the list of independent persons referred to in paragraph 2 of
Article 18.
(5) In case the other appointed members of the arbitration fail to appoint a chairman from the three
nominated persons within the 15-day term, the European Commission shall on their behalf appoint the
chairman within 15 days thereafter.
Article 20: Appointment of alternates
When the independent persons of standing and the chairman are appointed an alternate shall be appointed
for each of them according to the rules for the appointment of the independent persons or the chairman
respectively. An alternate will be called in to replace an appointed independent person or the chairman in
case he is prevented from carrying out his duties.
Article 21: Confidentiality of information
The members of the arbitration commission shall keep secret all matters they learn as a result of the
proceedings. The Contracting States shall adopt appropriate provisions to penalize any breach of secrecy
obligations; they shall be entirely free as regards the nature and scope of these provisions. The Contracting
States shall, without delay inform the European Commission of the measures taken. The European
Commission shall in turn inform the other Contracting States of the measures taken and render these
measures public.
Article 22: Secretarial assistance
(1) The arbitration commission will be assisted by a secretariat for which the facilities will be provided by
the European Commission, under which it will also function. Next to its function to assist arbitration
commissions, the secretariat is also responsible for registering and monitoring all cases dealt with under
this Convention, other registering tasks assigned to the European Commission in this Convention and for
handling complaints and other issues submitted by taxpayers in respect of the functioning of this
Convention.
(2) Members of the secretariat shall keep secret all matters they learn as a result of the proceedings. The
provisions of Article 339 TFEU and Commission Decision 2001/844 of November 29, 2001, or any act
and/or decision taken thereafter that replaces this article and/or decision, shall apply to members of the
secretariat.
Article 23: Supplying information to the arbitration commission
(1) The associated enterprises concerned may provide any information, evidence or documents to the
arbitration commission that seem to them likely to be of use for reaching a decision.
(2) The associated enterprises and the competent authorities of the Contracting States concerned shall give
effect to any request made by the arbitration commission to provide information, evidence or documents.
However, the competent authorities of any such Contracting State shall not be under any obligation:
(a) To carry out administrative measures at variance with its domestic law and its normal administrative
practice;
(b) To supply information which is not obtainable under its domestic law or in its normal administrative
practice; or
(c) To supply information which would disclose any trade, business, industrial or professional secret or
trade process, or information the disclosure of which would be contrary to public policy (ordre
public).
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Article 24: Appearance before the arbitration commission
During the arbitration procedure the arbitration commission shall organize a hearing session in which in
any case the associated enterprises concerned shall be present, and if requested, also the Contracting States
involved and in particular the Contracting State that issued the first tax assessment notice (i.e. final decision
of the tax administration on the additional income, or equivalent) that resulted, or may result, in double
taxation within the meaning of Article 1 of the Arbitration Convention. Appearance at such a hearing
session is obligatory for all associated enterprises, government institutions, authorities or officials
representing these institutions or authorities invited to it.
Article 25: Interaction with domestic judicial procedures
The submission of the case to the arbitration commission shall not prevent a Contracting State from
initiating or continuing judicial proceedings or proceedings for administrative penalties in relation to the
same matters.
Article 26: Adoption of the arbitration decision
(1) The arbitration commission referred to in Article 15 shall deliver its decision within six months from
the date on which the matter was referred to it. The arbitration commission must base this decision on the
principles incorporated in Articles 6 and 7 of this Convention.
(2) The arbitration commission shall adopt its decision by a simple majority of its members.
(3) Unless one of the enterprises involved does not accept the decision of the arbitration commission, this
decision shall constitute a mutual agreement between the competent authorities concerned and shall be
binding on them with respect to that case.
Article 27: Costs of the arbitration procedure
The costs of the arbitration commission procedure, other than those incurred by the associated enterprises,
shall be shared equally by the Contracting States concerned.
Section 4: Implementation
Article 28: Implementation of a mutual agreement reached
If the competent authorities reach an agreement as a result of the mutual agreement procedure, the
competent authority to which the request under paragraph 1 of Article 8 was submitted shall inform the
enterprise that submitted this request of the agreement reached. Upon acceptance of this agreement by that
enterprise and the other associated enterprises concerned, the agreement shall be implemented irrespective
of any time limits prescribed by the domestic laws of the Contracting States concerned.
Article 29: Implementation of the arbitration decision
The mutual agreement that implements the arbitration decision shall be implemented irrespective of any
time limits prescribed by the domestic laws of the Contracting States concerned.
Article 30: Publication of the arbitration decision
The decision of the arbitration commission shall be published in anonymous form – that is without
mentioning the names of the associated enterprises concerned and with deletion of any further details that
might disclose the identity of those enterprises or any other sensitive information of those enterprises.
Article 31: Alteration of decisions
(1) Where, in one or all of the Contracting States concerned, the decisions regarding the taxation giving rise
to the procedures referred to in Articles 9 and 15 have been altered after the procedure referred to in Article
9 has resulted in an agreement or after the arbitration commission referred to in Article 15 has delivered its
decision, and where double taxation within the meaning of Article 1 results, the result of that agreement or
that decision shall be revised so as to take account of such alteration in the taxation.
(2) If following the alteration of a decision a mutual agreement is to be revised, the competent authorities
involved should agree on such revision within six months as from the date of an alteration of the decision.
(3) If such agreement cannot be reached within that period, the former members of the arbitration
commission shall be re-appointed and shall deliver a revised decision within three months from the date of
expiry of that six-month deadline.
(4) The rules for implementation of a mutual agreement or arbitration decision, mentioned in Article 28
respectively Article 29, shall also apply to a revised agreement or decision.
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Chapter III: Final provisions
Article 32: Relationship with double tax conventions between Contracting States
Nothing in this Convention shall affect the fulfillment of wider obligations with respect to the elimination
of double taxation in the case of an adjustment of profits of associated enterprises resulting either from
other conventions to which the Contracting States are or will become parties or from the domestic law of
the Contracting States.
Article 33: Territorial scope
(1) This Convention shall apply to the European territories of the Contracting States. These territories
include the Åland Islands (Finland), Helgoland and Büsingen am Hochrhein (Germany), Mount Athos
(Greece), Campione d’Italia (Italy), the Azores archipelagos and Madeira (Portugal), and the Canary
Islands, Ceuta & Melilla and Plazas de Soberanía (Spain).
(2) This Convention shall not apply to the Faroe Islands and Greenland (Denmark), Mayotte, French
Polynesia, Saint Pierre & Miquelon, Wallis & Futuna Islands, New Caledonia & dependencies, French
Southern and Antarctic, Clipperton Islands Mayotte, French Polynesia, Saint Pierre & Miquelon, Wallis &
Futuna Islands, New Caledonia & dependencies, French Southern, Antarctic and Saint Barthélemy and
Saint Martin, French Guiana, Guadeloupe, Martinique and Réunion (France), Aruba, Bonaire, Curacao,
Saba, Sint Eustatius and Sint Maarten (the Netherlands), and Guernsey, Jersey, Isle of Man, Akrotiri &
Dhekelia, Anguilla, Bermuda, British Virgin Islands, British Antarctic Territory, British Indian Ocean
Territory, Cayman Islands, Falkland Islands, Gibraltar, Montserrat, Pitcairn, Saint Helena & dependencies,
South Georgia & South Sandwich Islands and Turks & Caicos Islands (the United Kingdom).
Article 34: Ratification
This Convention will be ratified by the Contracting States. The instruments of ratification will be deposited
at the offices of the European Commission.
Article 35: Entry into force
This Convention shall enter into force on the first day of the third month following that in which the
instrument of ratification is deposited by the last Contracting State to take that step. The Convention shall
apply to requests as referred to in paragraph 1 of Article 8 that are submitted after its entry into force.
Article 36: Instruments of ratification
The European Commission shall inform the Contracting States of:
(a) The deposit of each instrument of ratification;
(b) The date on which this Convention will enter into force;
(c) The list of independent persons of standing nominated by the Contracting States and any alterations
thereto in accordance with paragraph 2 of Article 18.
Article 37: Accession of new Contracting States
Any State that becomes a member of the European Union will be obliged to accept this Convention as a
basis for the negotiations between the Contracting States on such State’s accession to this Convention. For
such accession a separate accession convention between the Contracting States and such State is necessary.
Article 38: Running period
This Convention is concluded for a period of five years. It shall be extended for further periods of five
years at a time, unless a Contracting State informs the European Commission of its objection thereto in
writing at least six months before the expiry of any five-year period.
Article 39: Revision
Each Contracting State may, at any time, ask for a revision of this Convention. In that event, a conference
to revise the Convention will be convened by the European Commission.
Article 40: Official languages
This Convention, drawn up in a single original in the Bulgarian, Croatian, Czech, Danish, Dutch, English,
Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish,
Portuguese, Romanian, Slovakian, Slovenian, Spanish and Swedish languages, all 24 texts being equally
authentic, shall be deposited in the archives of the European Commission. The European Commission shall
transmit a certified copy to the Government of each Signatory State. In case of any divergence of
interpretation, the English language version shall prevail.
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Final Act
THE PLENIPOTENTIARIES OF THE HIGH CONTRACTING PARTIES,
meeting at Brussels, for the signature of this Convention repealing the Convention 90/436/EEC on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises:
[…]
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Redrafted Code of Conduct
Revised Code of Conduct for the interpretation and practical application of the Convention
on the elimination of double taxation in connection with the adjustment of profits of
associated enterprises of [….]
THE HIGH CONTRACTING PARTIES TO THE TREATY ON THE FUNCTIONING OF THE
EUROPEAN UNION,
HAVING REGARD to the Convention of […] on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises (‘Arbitration Convention’),
HAVING REGARD to the Code of Conduct for the effective implementation of the Convention on the
elimination of double taxation in connection with the adjustment of profits of associated enterprises
(2006/C176/02) of July 28, 2006,
HAVING REGARD to the Revised Code of Conduct for the effective implementation of the Convention
on the elimination of double taxation in connection with the adjustment of profits of associated enterprises
(2009/C322/01) of December 30, 2009,
HAVING REGARD to the Revised Code of Conduct for the interpretation and practical application of the
Convention on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises ([....]) of [….],
ACKNOWLEDGING the need for both the Contracting States to the Arbitration Convention, and for
taxpayers to have more detailed rules on the interpretation and practical application of the Arbitration
Convention,
ACKNOWLEDGING that the implementation of this Code of Conduct should not hamper solutions at a
more global level,
NOTING the amendments to the Arbitration Convention and the impact thereof on the Revised Code of
Conduct ([....]) of [….],
TAKING NOTE of the fact that the Arbitration Convention is a multilateral convention between the
Contracting States under international public law,
EMPHASISING that this Code of Conduct is a political commitment and does not affect the Contracting
States’ rights and obligations or the respective spheres of competence of the Contracting States and the
European Union resulting from the Treaty on European Union and the Treaty on the Functioning of the
European Union,
HEREBY ADOPT the following Revised Code of Conduct under the deletion of the Revised Code of
Conduct ([....]) of [….]:
Without prejudice to the respective spheres of competence of the Contracting States to the Arbitration
Convention, this revised Code of Conduct concerns the implementation of the Arbitration Convention and
certain related issues concerning mutual agreement procedures under double taxation treaties between
Contracting States.

1. Scope of the Arbitration Convention
1.1 Material scope of application
1.1.1 Actual payment of tax
An action that results or is likely to result in taxation not in accordance with the principles of Articles 6 and
7 of the Arbitration Convention does not require that this action leads, or is likely to lead, to an actual
payment of tax. Therefore, situations in which any of the enterprises involved in the case, for which a
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request for the application of the Arbitration Convention is submitted, has losses carried forward available,
or cases where because of group relief no actual tax payment is due and similar situations, cannot constitute
grounds for denying those enterprises access to the procedures of the Arbitration Convention.
1.2 Formal scope of application
1.2.1 Mergers, restructuring, dissolution and liquidation of associated enterprises
Cases submitted for resolution under the Arbitration Convention generally regard earlier fiscal years. This
implies that the entities or enterprises involved may have merged, restructured, dissolved or been liquidated
after ending of the fiscal year(s) for which the application of the Arbitration Convention is requested. This
in and of itself should not constitute a ground for denying access to the convention’s procedures, as relief of
double taxation under the Arbitration Convention is generally still important. In such a situation the request
for the application of the Arbitration Convention is to be submitted to the competent authority of the
Contracting State in which the enterprise was resident in the fiscal years for which the request is
submitted.2617
1.2.2 Triangular cases
(1) For purposes of the Arbitration Convention a triangular case is a case where an associated enterprise
situated in a third state had a significant influence in contributing to a non-arm's length result in a chain of
relevant transactions or commercial/financial relations between associated enterprises.
(2) The scope of the Arbitration Convention includes all triangular cases in which the associated enterprises
involved are all resident in a Contracting State (EU triangular case).
(3) Insofar as in a triangular case an enterprise of a third state, not being a Contracting State, is involved in
the chain of relevant transactions or commercial/financial relations, the scope of the Arbitration Convention
shall apply to that part of the chain of relevant transactions or commercial/financial relations in which
associated enterprises of a Contracting State are involved, insofar those latter enterprises directly entered
into commercial/financial relations with each other (non-EU triangular case).
1.3 Principles applying to the adjustment of profits of associated enterprises and to the attribution of
profits to permanent establishments
1.3.1 Residence of enterprises
Whether an enterprise is a resident of a Contracting State is to be determined according to the enterprise’s
place of effective management. This criterion will be applied as advocated by the OECD in the
Commentary to Article 4 of its Model Tax Convention, without regard to the immediate tax consequences
for any particular Contracting State.
1.3.2 Permanent establishments
The term ‘permanent establishment’, as defined in Article 5(1)(f) of the Arbitration Convention, will be
interpreted as advocated by the OECD in Article 5 of its Model Tax Convention and its annexed
Commentary, without regard to the immediate tax consequences for any particular Contracting State.
1.3.3 Arm’s length principle
Competent authorities and the arbitration commission will apply the arm’s length principle defined in
Article 6 of the Arbitration Convention, as advocated by the OECD in Article 9(1) of its Model Tax
Convention and its annexed Commentary, as well as in the OECD Transfer Pricing Guidelines for
Multinational Enterprises and Tax Administrations, without regard to the immediate tax consequences for
any particular Contracting State.
1.3.4 Principle of attributing profits to permanent establishments
Competent authorities and the arbitration commission will attribute profits to permanent establishments
defined in Article 7 of the Arbitration Convention, as advocated by the OECD in the Commentary to
Article 7 of its Model Tax Convention, without regard to the immediate tax consequences for any particular
Contracting State.
1.3.5 Thin capitalization cases
The Arbitration Convention makes clear reference to profits arising from commercial and financial
relations but does not seek to differentiate between these specific profit types. Therefore, profit adjustments
arising from financial relations, including the pricing of the loan and the loan amount insofar as based on
2617
Reservation by Hungary: in case of termination without legal successor (liquidation), in Hungary there is no possibility after the
termination to modify the tax liability. The fact of ceasing without a legal successor excludes the enforcement of any kind of possibility
for correction based on double taxation.
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the arm’s length principle are within the scope of application of the Arbitration Convention. This also
includes the application of debt/equity thin capitalization legislation that limits the deduction of interest
expenses, regardless of whether the taxpayer is allowed to prove that its capital structure is at arm’s length,
however, only insofar as this limitation of deduction of interest expenses has led or leads to double
taxation.

2. Procedural functioning
2.1 Application
2.1.1 Admissibility of cases for acceding Contracting States
On the basis of Article 35 of the Arbitration Convention, a case is covered by the Arbitration Convention
when the request is presented in due time after the date of entry into force of accession by new Contracting
States to the Arbitration Convention, even if the adjustment applies to earlier fiscal years.
2.1.2 List of information to be included in a request
An enterprise should include the following information in its request for the application of the Arbitration
Convention on the basis of paragraph 1 of Article 8:

(i)

Identification of the enterprise of the Contracting State that submitted the request and of the
associated enterprise(s) party(ies) to the relevant transactions (inter alia the name, address, tax
identification number);
(ii)
Identification of the tax periods concerned;
(iii) Identification of the other competent authority(ies) involved;
(iv) Details of the relevant facts and circumstances of the case for which a request is submitted,
including the structure, terms and timing of all relevant transactions and any documentation required
to be prepared under the domestic legislation of the enterprise’s state of residence;
(v)
Details of the relations between the enterprise and the associated enterprise(s) party(ies) to the
relevant transactions, including an analysis of their functions and risks, to the extent relevant;
(vi) Copies of the tax assessment notices, tax audit report or equivalent leading to the alleged double
taxation;
(vii) Details of any appeals and litigation procedures initiated by the enterprise and/or the associated
enterprise(s) party(ies) to the relevant transactions and any court decisions concerning the case for
which a request is submitted (if any);
(viii) Details of whether the request involves issues that are currently or were previously considered by the
competent authorities of either Contracting State involved as part of a mutual agreement procedure
pending under the Arbitration Convention or under the applicable double tax convention insofar
related to the current request submitted;
(ix) Details of whether the request involves issues that are currently or were previously considered by the
tax authorities of either contracting state as part of an Advanced Pricing Agreement, either on a
unilateral or bilateral bases, insofar related to the current request submitted;
(x)
Details of any settlement or agreement reached with the other involved Contracting State that may
affect the procedures under the Arbitration Convention;
(xi) An explanation by the enterprise of why it considers that the principles set out in Articles 6 and 7 of
the Arbitration Convention have not been observed;
(xii) The enterprise’s view on how the double taxation can be eliminated for the case for which a request
is being submitted;
(xiii) Any specific additional information requested by the competent authority to which the request was
submitted within two-months upon receipt of the enterprise’s request. Requests for additional
information should be well-targeted and responses to those requests by the enterprise should be
complete and submitted no later than two months from the date on which the request was made;
(xiv) An undertaking that the enterprise shall respond as completely and quickly as possible to all
reasonable and appropriate requests made by a competent authority and to have documentation at the
disposal of the competent authorities; and
(xv) (Insofar as relevant) Consent for a person to act as its authorized representative, a signed statement
that a representative is authorized to act for the enterprise in all matters concerned with the request
submitted.
2.1.3 Language of the request
Enterprises should file their request for application of the Arbitration Convention in the English language
or, if the Contracting States involved in a case share the same national language, they may, as a deviation
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from this rule, mutually agree that enterprises may also file their request for the application of the
Arbitration Convention in that language. Any such agreement should be made public.
2.1.4 Timely submission of cases
A tax administration making an adjustment is encouraged to inform the enterprise concerned in a timely
manner of its rights under the Arbitration Convention, including about any time limits in the Arbitration
Convention for submission of a request as set out in paragraph 1 of Article 8 of that Convention. The onus
for making a timely request in order to preserve access to the mutual agreement procedure rests with the
enterprise and enterprises should take all reasonable steps to ensure that time limits do not expire.
2.1.5 Commencement date of the three-year deadline
The three-year deadline for submitting a request under paragraph 1 of Article 8 of the Arbitration
Convention commences on the earliest of the following dates:
(a) The date of receipt of the notice of a coming action; or
(b) The date of receipt of the notice of (tax) assessment or equivalent
that results, or is likely to result, in the view of the enterprise envisaging submitting such request, in
taxation not in accordance with the principles of the Articles 6 and 7 of the Arbitration Convention.
A request is considered as presented for purposes of the three-year deadline under the second sentence of
paragraph 1 of Article 8 and for purposes of judging whether a request is well-founded under the first
sentence of paragraph 1 of Article 9 when it contains the information listed in points (i)-(xiii) of paragraph
2.1.2 of this Code of Conduct.
2.1.6 Transfer of residence
If an enterprise has transferred its residence to another Contracting State in the period between the
notification of an action that there is (likely to be) taxation not in accordance with the principles of article 4
of the Arbitration Convention and the submission of a request for the application of that Convention, or if a
notification of action is given in respect of those fiscal years in which the enterprise was a resident of that
Contracting State, but at the moment of the notification it is no longer a resident of that State, the enterprise
should submit the request to the competent authority of the Contracting State of which it was a resident in
those fiscal years to which the action relates.
2.1.7 Waiver of access
Enterprises and tax administrations should not include waiver of access to a mutual agreement procedure in
audit settlements and unilateral Advance Pricing Agreements, as it would be inappropriate for two parties
(the enterprise and one tax administration) to exclude a third involved party (the other tax administration)
from the final resolution of a case in which they had an interest. An initial agreement by an enterprise with
a profit adjustment does not deprive it of its rights to submit a request for the application of the Arbitration
Convention at a later stage.
2.2 Unilateral relief and mutual agreement procedure
2.2.1 Unilateral relief procedure
2.2.1.1 Notification of receipt of a request
The competent authority will acknowledge receipt of the request by an enterprise for the application of the
Arbitration Convention within one month from the receipt of the request and at the same time inform the
competent authority(ies) of the other Contracting State(s) involved in the case attaching a copy of the
enterprise’s request.
2.2.1.2 Requesting additional information
If the competent authority of receipt believes that the enterprise has not submitted the minimum
information necessary to judge its request on its well-founded merits as stated under paragraph 2.1.2 of this
Code of Conduct, it will invite the enterprise, within two months upon receipt of the request, to provide it
with the specific additional information it needs.
2.2.1.3 Review of the submitted request
(1) The competent authority to which the request for the application of the Arbitration Convention has been
submitted will, after its judgment of this request, respond to the enterprise that submitted the request in one
of the following forms:
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(a) If the competent authority to which the request was submitted does not believe that the request is
well-founded, it will, within two months after receipt of the request, inform the enterprise that
submitted the request of its doubts and invite it to make further comments. If, after these
comments have been submitted the view of the competent authority is unchanged, the request is
judged to be not well-founded. The competent authority shall provide the enterprise that submitted
the request and the other competent authority(ies) involved with the reasons the request was
judged to be not well-founded;
(b) If the request is judged well-founded by the competent authority to which it is submitted and if that
competent authority can itself arrive at a satisfactory solution, it will inform the enterprise that
submitted the request accordingly and implement this solution no later than two months after this
solution was communicated to the enterprise. This competent authority will also notify the
competent authority(ies), which was (were), pursuant to paragraph 2.2.1.1 of this Code of
Conduct, notified of the request submitted, of this outcome; and
(c) If the request is judged by the competent authority to which it was submitted to be well-founded
and this competent authority is not itself able to arrive at a satisfactory solution, it will directly
inform the enterprise submitting the request that it will endeavor to resolve the case by mutual
agreement with the competent authority of the other Contracting State(s) concerned, thereby
specifying the commencement date of the two-year deadline as referred to in paragraph 1 of
Article 15 of the Arbitration Convention.
(2) At the same time it will inform the competent authority(ies) of the other Contracting State(s) concerned
of its decision and attach a copy of the request, and, if applicable, additional information requested, thereby
also specifying the commencement date of the two-year deadline as referred to in paragraph 1 of Article 15
of the Arbitration Convention.
2.2.1.4 Non-initiation of the mutual agreement procedure / arbitration procedure: tax fraud
Tax fraud is a form of deliberate evasion of tax which is generally punishable under criminal law. The term
includes situations in which deliberately false statements are submitted or fake documents are produced.
Tax evasion generally comprises illegal arrangements where liability to tax is hidden or ignored, i.e. the
enterprise pays less tax than it is legally obliged to pay by hiding income or information from the tax
authorities.
2.2.2 Mutual agreement procedure
2.2.2.1 Commencement date of the two-year deadline
For the purpose of paragraph 1 of Article 15 of the Arbitration Convention, a request will be considered as
having been submitted on the date on which the competent authority receives the request and the minimum
information as listed in points (i)-(xiii) of paragraph 2.1.2 of this Code of Conduct.
2.2.2.2 Independent functioning of competent authorities
Although the competent authority and audit function may belong to the same tax authorities, competent
authorities should maintain a degree of autonomy from this audit function in order to ensure the
independency of any subsequent review of a case under the Arbitration Convention. The guiding principle
should be that the competent authority function is to make every effort to resolve cases under the
Arbitration Convention in a principled, fair and objective manner, deciding each case on its own merits and
not to seek to uphold all adjustments proposed by the tax authorities of its Contracting State.
2.2.2.3 Common working language
In order to minimize costs and delays caused by translation, the mutual agreement procedure shall be
conducted in the English language. If the competent authorities involved in a case share the same national
language, they may, as a deviation from this rule, mutually agree to conduct the procedure in that language.
Any such agreement should be made public.
2.2.2.4 Interaction with other mutual agreement procedures
(1) Where a new request for the application of the Arbitration Convention is submitted concerning the same
facts and circumstances and the same associated enterprises that are already covered by an ongoing mutual
agreement procedure under that Convention, and only the years under review are different, competent
authorities should treat the new request together with the ongoing mutual agreement procedure.
(2) Where a request for the application of the Arbitration Convention is submitted concerning the same
facts and circumstances and associated enterprises that have already been covered in another mutual
agreement procedure or arbitration procedure under that Convention, competent authorities should apply
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the outcome of that mutual agreement procedure or that arbitration procedure respectively to the new
request.
2.2.2.5 Timeline for the mutual agreement procedure
Competent authorities will use the following timeline when conducting the mutual agreement procedure
under the Arbitration Convention:
Months 7-8: within eight months after the commencement date of the two-year deadline as specified in
paragraph 2.2.2.1 of this Code of Conduct, the enterprise that submitted the request for the application
of the Arbitration Convention shall be invited to a hearing session by the competent authority to which
the request was submitted;
Months 9-12: the competent authority to which the request was submitted will send a position paper to
the competent authority of the other Contracting State involved in the case within four months of the
date of the hearing session;
Months 13-18: the competent authority that receives a position paper will, unless it agrees with the
content of this position paper, send a responding position paper within six months after receipt of the
position paper; and
Months 19-24: the competent authorities involved shall conduct negotiations with a view to reaching a
mutual agreement for the case under review. Any appropriate means for reaching such agreement as
expeditiously as possible, will be considered. This includes any form of communication, such as letters,
telephone, fax, e-mail or video conferencing, whichever is the most suitable. Where appropriate face-toface meetings shall be held to facilitate an agreement.
2.2.2.6 Content position paper and responding position paper
(1) The competent authority of the Contracting State to which the request for the application of the
Arbitration Convention was submitted will send a position paper to the competent authority(ies) of the
other Contracting State(s) involved in the case. The position paper will contain the following information
relevant for understanding the case under consideration:
(a) General information:
• Legal name, address and taxpayer identification number of the person requesting assistance, its
related persons in the other country, if applicable, and the basis for determining the association;
• The contact details of the competent authority official in charge of the case;
• Broad overview of the issue, transactions, business, and basis for the adjustment;
• The tax years affected;
• Amount of income and tax adjusted in each tax year, if applicable; and
• Summary of relevant information from the original tax return.
(b) An overview of the case:
• Description of the exact nature of the issue or adjustment;
• If relevant, calculations with supporting data (these may include financial and economic data and
reports relied upon, explanatory narratives as well as documents and records of the enterprise
where relevant and appropriate);
(c) Competent authority’s view of the merits of the case, e.g. why it believes that double taxation has
occurred or is likely to occur; and
(iv) How the competent authority suggests that case might be resolved with a view to the elimination
of double taxation together with a full explanation of the proposal.
The position paper will further contain a full justification of the assessment or adjustment and will be
accompanied by basic documentation supporting the competent authority's position and a list of all other
documents used for the adjustment:
•

•
•

Outline of comparable transactions and comparability adjustments;
Description of the methodology employed for the adjustment; and
An explanation of the appropriateness of the transfer pricing methodology employed for the
adjustment (i.e. an explanation why it believes the adjustment achieves an arm's length outcome;
identification of tested party, if applicable; industry and functional analysis, if a relevant study is
not already included elsewhere in the enterprise’s submission).
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(2) Where a competent authority of a Contracting State receives a position paper from a competent
authority of another Contracting State, it will respond by sending a responding position paper that should
take one of the following two forms:
(a) If the competent authority believes that the case is eligible under the Arbitration Convention
pursuant to Article 1 thereof and agrees with the solution proposed in the position paper, it will
inform the other competent authority accordingly and will implement the agreement reached
pursuant to Article 29 of the Arbitration Convention and paragraph 2.4.1 of this Code of Conduct;
(b) If the competent authority does not believe that the case is eligible under the Arbitration
Convention pursuant to Article 1 thereof, or does not agree with the solution proposed in the
position paper, it will send a responding position paper to the competent authority that issued the
position paper. To enable the competent authorities to identify the areas of disagreement and to
understand the position of the responding competent authority, a responding position paper should
include: an indication of the areas or issues where the competent authorities are in agreement or
disagreement and may also include:
• Requests for additional information and explanations necessary to clarify particular issues;
• Presentation of other or additional information considered pertinent to the case, but not raised
in the initial position paper; and
• Submission of proposals or views to resolve the issue.
2.2.2.7 Hearing session
During the joint hearing session, mentioned in paragraph 2.2.2.5, the enterprises invited to that session shall
at least be allowed to give a presentation on the case under review, explain the relevant facts of the case and
present their solution for the elimination of double taxation. If appropriate, the hearing session can be
organized via electronic measures such as video-conferencing. The competent authorities involved can
mutually agree on additional rights to be granted to the enterprises during this hearing session.
2.3 Arbitration procedure
2.3.1 List of independent persons
(1) When transmitting the names of their independent persons of standing to the European Commission,
Contracting States will attach a curriculum vitae of these persons, which, among other things describes
their legal, tax and especially transfer pricing experience, as specified in paragraph 2.3.2 of this Code of
Conduct. Contracting States will use a standard form of curriculum vitae to be developed by the European
Commission. If a Contracting State fails to submit a curriculum vitae for any or all of its nominees, the
European Commission may request the nominated person to supply his curriculum vitae directly. This also
applies to the situation, specified in paragraph 5 of Article 18 of the Arbitration Convention, in which the
European Commission nominates an independent person of standing on behalf of a Contracting State.
(2) Contracting States shall indicate on their list of nominees those independent persons of standing that
fulfill the requirements to be elected as chairman of the arbitration commission as specified in paragraph 2
of Article 19 of the Arbitration Convention. In the absence of such indication, the person or persons shall
be considered not to fulfill those requirements.
(3) The aggregate list of all independent persons of standing, including their curricula vitae, will be
published on the website of the European Commission.
2.3.2 Criteria for independent persons
(1) Independent persons of standing do not have to be nationals of or resident in the nominating
Contracting State, but do have to be nationals of a Contracting State and resident within the territory to
which the Arbitration Convention applies.
(2) With respect to the competence criterion, mentioned in paragraph 2 of Article 18 of the Arbitration
Convention, a nominated person must inter alia possess: (i) knowledge of and experience with international
taxation and especially transfer pricing, (ii) legal knowledge and skills to guide the arbitration procedure,
(iii) economic knowledge and (iv) knowledge of one or more foreign languages and at least the English
language.
(3) With respect to the independence criterion, mentioned in paragraph 2 of Article 18 of the Arbitration
Convention, a nominated person must be impartial and independent from the Contracting States concerned
and from any of the enterprises involved in the case that is referred to the arbitration commission, both at
the time of his nomination on the list of independent persons and during the entire arbitration procedure. A
nominated person does not meet the independence criterion where that person: (i) belongs to or is working
on behalf of one of the tax administrations, competent authorities or other government entities concerned,
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or (ii) is, or has been, associated with one or all of the associated enterprises concerned or has been their
employee or adviser.
2.3.3 Declarations of independence, acceptance and compliance with the secrecy obligation
(1) When nominating a person to the list of independent persons, the Contracting States will request this
person to sign a declaration of acceptance and independence from the Contracting States concerned. Only
after this declaration has been signed by that person may Contracting States place that person’s name on the
list of independent persons. The Contracting States will submit this declaration along with that person’s
curriculum vitae to the European Commission for archiving.
(2) When a nominated person is selected to be appointed as an independent member of an arbitration
commission, as its chairman, or as an alternate, he shall sign a declaration of independence for the specific
case under review. This declaration is submitted to the Contracting State that nominated this person and
shall be used in the selection process.
(3) When a person is appointed as an independent member of an arbitration commission, as its chairman or
as an alternate, he shall submit a declaration of acceptance and compliance with the secrecy obligation of
Article 21 of the Arbitration Convention.
(4) The model declarations to be used for these purposes are set out in the Annex to this Code of Conduct.
2.3.4 Appointment of alternates
(1) With respect to Article 20 of the Arbitration Convention an independent member or the arbitration
commission’s chairman is prevented from carrying out its duties in case of a person’s death, personal
incapacitation, sickness, other personal circumstances, or when a conflict of interest arises regarding the
case that is under review by the arbitration commission.
(2) An alternate will only become a participating member of an arbitration commission once he replaces an
independent member or the chairman. From that moment the alternate shall be provided with all relevant
information on the case under review and shall be obliged to sign a declaration of acceptance and a
declaration of compliance with the secrecy obligation of Article 21 of the Arbitration Convention set out in
the Annex to this Code of Conduct.
(3) The arbitration commission may extend the six-month deadline for delivering a decision on the case
under review by the time needed for an alternate to prepare himself so as to be able to take part in the
proceedings.
(4) An alternate will be remunerated for his work only from the date he becomes a participating member of
an arbitration commission.
2.3.5 Submission of information to the arbitration commission
In line with paragraph 1 of Article 15 of the Arbitration Convention, the competent authority that is obliged
to establish the arbitration commission will provide the chairman of the commission directly after its
establishment, with all documents, reports, correspondence and conclusions used during the mutual
agreement procedure.
2.3.6 Commencement date of the six-month deadline
A case is for purposes of paragraph 1 of Article 26 of the Arbitration Convention considered to be referred
to the arbitration commission on the date when its chairman confirms that he has received all relevant
documentation and information specified in point 2.3.5 of this Code of Conduct.
2.3.7 Secretarial assistance
The secretariat mentioned in Article 22 of the Arbitration Convention shall assist the arbitration
commission in delivering a decision. This inter alia concerns the planning of meetings, arranging meeting
facilities, sending documents to the commission members and sending the decision of the arbitration
commission to the competent authorities and associated enterprises concerned.
2.3.8 Proceedings during the arbitration procedure
2.3.8.1 Place of meeting
The arbitration commission shall meet at the offices of the European Commission in Brussels. The
arbitration commission may, however, by majority vote decide to hold its meetings in the capital of the
Contracting State to which the request for the application of the Arbitration Convention was submitted.
This Contracting State shall then provide for the necessary meeting facilities in coordination with the
secretariat of the commission.
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2.3.8.2 Planning of meetings
The meetings of the arbitration commission shall be planned by the chairman of the arbitration commission
in consultation with the commission’s secretariat. The arbitration commission will at least hold one face-toface meeting and in any case within one month after the date on which the chairman confirmed that he has
received all relevant documentation and information specified in paragraph 2.3.5 of this Code of Conduct’.
2.3.8.3 Common working language
(1) The proceedings of the arbitration commission, and delivery of its decision, will be in the English
language. If the Contracting States involved in a case share the same language, members of the arbitration
commission may, in derogation from this rule, mutually agree to conduct the procedure in this language,
however, only if this was also agreed during the mutual agreement procedure, as provided in paragraph
2.2.2.3 of this Code of Conduct. Any agreement on this point shall be made public by the competent
authorities involved.
(2) The arbitration commission may request from the party from which it requested pursuant to Article 23
of the Arbitration Convention information, evidence or documents to arrange for a translation into the
language in which the arbitration procedure is conducted.
2.3.8.4 Attendance of meetings
Each member is obliged to be physically present during the meetings of the arbitration commission, and in
particular at the meeting in which the arbitration decision is adopted. The arbitration commission may,
however, decide to hold its meetings via modern means of communication, such as tele- and
videoconferencing, but in line with paragraph 2.3.8.2 of this Code of Conduct it should at least hold one
face-to-face meeting. The actual remuneration of independent members and the arbitration commission’s
chairman is dependent on whether they have attended meetings of the arbitration commission.
2.3.8.5 Request for additional information
(1) All competent authorities involved and each associated enterprise in the case under review are obliged
to comply with a request by the arbitration commission for additional information. Competent authorities,
however, are allowed to refuse the submission of the requested information based on the three exception
clauses in Article 23 of the Arbitration Convention. If these exception clauses are invoked, the competent
authorities must provide the arbitration commission with their reasons for doing so.
(2) Competent authorities should not lightly invoke the exceptions clauses in Article 23 of the Arbitration
Convention. They may in any case not be invoked in relation to information and documentation that is
already in the hands of the competent authorities and used during the mutual agreement procedure and
which they are obliged to submit to the arbitration commission pursuant to paragraph 2.3.5 of this Code of
Conduct.
(3) The exception clauses in Article 23 of the Arbitration Convention will be applied as advocated by the
OECD in the Commentary to Article 26 of its Model Tax Convention, without regard to the immediate tax
consequences for any particular Contracting State.
(4) When applying the exception clauses of Article 23 of the Arbitration Convention the following rules
apply:
•

•

•

Exception a): competent authorities may invoke this exception clause if they are not allowed,
pursuant to their domestic legislation or administrative practice, to submit the requested information.
Such invocation, however, is not allowed on the ground of domestic legislation relating to
confidentiality of information, as such confidentiality is already safeguarded by Article 21 of the
Arbitration Convention;
Exception b): information is deemed to be obtainable in the normal course of administration if it is
in the possession of the tax authority (or competent authority) or if it can be obtained by the tax
authority in the normal course of tax determination; and
Exception c): competent authorities should carefully examine whether it is really necessary to
invoke exception c) of Article 23 of the Arbitration Convention, particularly since Article 21 of that
Convention safeguards the confidentiality of information submitted to and used by the arbitration
commission. The words ‘trade or business secret’ should be understood as facts and circumstances
that are of considerable economic importance and that can be exploited practically and the
unauthorized use of which may lead to serious damage (e.g. may lead to severe financial hardship).
The term ‘public policy’, should not permit competent authorities to decline to supply information
solely because the information is held by a bank, other financial institution, nominee or person
acting in an agency or a fiduciary capacity or because it relates to ownership interests in a person.
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(5) Information requested by the arbitration commission pursuant to Article 23 of the Arbitration
Convention should be submitted within one month after the request was sent to the competent authorities or
the associated enterprises concerned. If competent authorities invoke one of the exception clauses of Article
23 they should communicate this to the arbitration commission within one month along with their reasons
doing so for this invocation. If the requested information is not submitted within the given deadline, the
arbitration commission shall take a decision without taking this information into account.
2.3.8.6 Appearance before the arbitration commission
(1) When the arbitration commission organizes a hearing session, the following rules shall apply:
(a)

The arbitration commission may ask any question to the associated enterprises and competent
authorities concerned it deems appropriate; and
(b) The associated enterprises concerned may put forward their views on the case and how it should
be resolved and may react to the arguments advanced by the competent authorities involved.
(2) The associated enterprises concerned may be represented before the arbitration commission by
witnesses, experts, employees, advisors or other persons involved in the case they deem appropriate.
(3) The arbitration commission is allowed to request witnesses in the case under review to appear before it
or to hire experts.
2.3.9 Costs of the procedure
(1) The costs of the arbitration procedure, as referred to in Article 27 of the Arbitration Convention,
concern the administrative costs of the arbitration commission and the fees and expenses of the independent
members and the chairman. The administrative costs of the arbitration procedure in any case include costs
for translation of documents, costs for using office spaces for meetings and costs for sending
documentation to members of the arbitration commission. All other costs incurred for conducting to the
arbitration procedure, other than fees and reimbursement of expenses of independent members and the
chairman, are also considered administrative costs of the arbitration procedure.
(2) The reimbursement of the expenses of the independent members and the chairman will follow the
reimbursement for members of the EU Joint Transfer Pricing Forum specified in Article 6 of Commission
Decision (C (2015) 247 final of January 26, 2015, or any Commission Decision replacing that decision.
(3) The fees of the independent members will be fixed at EUR 1,000 per person per day; each member will
be compensated for no more than three days of preparation, two meeting days and for travel days. The
Chairman of the arbitration commission will receive a fee higher by 10% than that of the other independent
members.
(4) The fees of the independent members and the chairman will be increased annually by the average
inflation percentage of all Contracting States, with retroactive effect to 2006.
(5) If members of the arbitration commission feel that they require additional time to properly consider the
case, the chairman will contact the competent authorities to request additional time and remuneration
accordingly.
(6) Actual payment of the costs of the arbitration procedure will be made by the competent authority of the
Contracting State that has to establish the arbitration commission. This rule also applies where the
European Commission, pursuant to paragraph 1 of Article 15 of the Arbitration Convention, establishes the
arbitration commission on behalf of this competent authority.
2.3.10 Adoption of the arbitration decision
(1) The chairman and independent members may hold separate deliberations in case of a deadlock in
adopting an arbitration decision in order to discuss and formulate a draft decision for the arbitration
commission. Any draft decision so agreed shall be discussed with the representatives of competent
authorities and subsequently voted on by all members of the arbitration commission.
(2) The chairman of the arbitration commission is responsible for preparing the draft arbitration decision,
which shall be based on all documentation and information used during the arbitration procedure and on all
discussions within the arbitration commission. This draft decision must be discussed and voted on during a
meeting of the arbitration commission.
(3) All members of the arbitration commission are obliged to vote on this draft decision. No abstention
from voting is allowed. If for any reason a member of the arbitration commission is unable to attend the
meeting in which the draft arbitration decision is voted on, he shall express his vote by e-mail to the
chairman of the arbitration commission prior to that particular meeting.
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2.3.11 Content of the arbitration decision
The arbitration decision should contain:
(a) The names of the members of the arbitration commission;
(b) The request; which contains:
The names and addresses of the enterprises involved;
(i) The competent authorities involved;
(ii) A description of the facts and circumstances of the dispute; and
(iii) A clear statement of what is claimed;
(c) A short summary of the proceedings;
(d) The arguments and methods on which the decision is based;
(e) The arbitration decision;
(f) The place where the arbitration decision is delivered;
(g) The date on which the arbitration decision is delivered; and
(h) The signatures of the members of the arbitration commission.
2.4 Implementation
2.4.1 Outcome of the mutual agreement procedure
2.4.1.1 Communication of an agreement reached
If the competent authorities involved reach an agreement as a result of the mutual agreement procedure,
referred to in Article 29 of the Arbitration Convention, the competent authority to which the request for the
application of the Arbitration Convention was submitted will communicate this agreement to the enterprise
submitting the request within one month after reaching this agreement. Such communication will include
the content of the agreement reached as well as the underlying reasons and principles thereof.
2.4.1.2 Acceptance by associated enterprises
(1) If the terms and conditions of the agreement reached are not satisfactory to the associated enterprises
concerned, the procedure ends and those enterprises are at liberty to pursue or initiate domestic remedies if
still possible.
(2) If at the time when such an agreement is reached, actions for domestic remedies are still pending or can
still be initiated, the implementation of this agreement, upon acceptance by the associated enterprises
concerned, is subject to those enterprises withdrawing those actions for domestic remedies or refraining
from initiating new actions for such remedies concerning the issues and taxable periods settled in the
mutual agreement under the Arbitration Convention.
2.4.1.3 Implementation of an agreement reached
(1) Within one month after the mutual agreement reached has been communicated to the enterprise that
submitted the request for the application of the Arbitration Convention, the associated enterprises
concerned should inform that competent authority in writing whether they agree with the terms and
conditions of the agreement reached.
(2) If both associated enterprises do not respond within this deadline and did not withdraw any pending
actions for domestic remedies or did not declare that they will refrain from initiating such actions, the
agreement shall be considered as having been not accepted.
(3) If both associated enterprises have accepted the agreement reached and have withdrawn pending actions
from domestic remedies or have declared that they will refrain from initiating such actions, the competent
authorities involved shall exchange closing letters within one month after the acceptance by those
enterprises.
(4) The agreement reached shall subsequently be implemented within three months after the exchange of
the closing letters.
2.4.2 Outcome of the arbitration procedure
2.4.2.1 Communication of the arbitration decision
The decision of the arbitration commission will be drafted in four (or more in the case of triangular cases)
original copies: one to be sent in writing to each competent authority involved, one to be sent to the
enterprise that submitted the request for the application of the Arbitration Convention and one to be
transmitted to the European Commission for archiving.
2.4.2.2 Implementation of the arbitration decision
(1) Within one month after the arbitration commission has communicated its decision to the competent
authorities involved and the enterprise that submitted the request for the application of the Arbitration
Convention, the associated enterprises concerned should inform in writing the competent authority to which
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the request for the application of the Arbitration Convention was submitted whether they agree to the terms
and conditions of this decision.
(2) If both associated enterprises do not respond within this deadline or did not withdraw any pending
actions for domestic remedies or have declared that they will refrain from initiating such actions, the
decision shall be considered as having been not accepted.
(3) If both associated enterprises accept the decision and have withdrawn pending actions for domestic
remedies or have declared that they will refrain from initiating such actions, the competent authorities
involved shall within one month thereafter enter into a mutual agreement with each other and exchange
closing letters accordingly.
(4) The agreement shall subsequently be implemented within three months after the exchange of the closing
letters.
2.4.3 Publication of the arbitration decision
(1) When the associated enterprises concerned accept the arbitration decision, they automatically agree to
the anonymous publication of that decision.
(2) In case of acceptance, the chairman of the arbitration commission shall draw up an edited version of this
decision, which does not include the names of the associated enterprises concerned or any other details that
might disclose the identity of these enterprises or any other sensitive information of those enterprises.
(3) This edited version shall, within one month after acceptance by the associated enterprises of the
decision of the arbitration board, be sent to the European Commission, which shall publish the edited
version of the decision on its website within one month.
(4) The publication shall be in the English language, unless the arbitration commission has agreed on
another common working language, in which case the edited decision shall be published in that language as
well as in the English language.
2.4.4 Precedential effects
A mutual agreement reached or a decision of the arbitration commission under the Arbitration Convention
shall not have effect as a precedent for other cases concerning other enterprises than the associated
enterprises concerned in the specific case for which an agreement was reached or a decision delivered.
2.4.5 Alteration of decisions
For purposes of Article 30 of the Arbitration Convention, a decision is considered to have been altered if
there has been a revision of the decision that initially has led to taxation within the meaning of Article 1 of
that Convention and which again leads to taxation within the meaning of that Article.
2.4.6 Secondary adjustments
A mutual agreement reached or a decision by the arbitration commission shall constitute the basis for the
mutual agreement procedure conducted under the applicable double tax convention between the
Contracting States that are parties to the procedure under the Arbitration Convention insofar as this
procedure is conducted in respect of any secondary adjustments imposed following the imposition of a
profit adjustment that was subject of the application of the procedures of the Arbitration Convention.
2.5 Taxpayer’s rights and involvement
2.5.1 Compliance costs for taxpayers
The mutual agreement procedure under the Arbitration Convention should not impose any inappropriate or
excessive compliance costs on the enterprise that submitted the request for its application, or on any other
person involved in the case. In particular but not limited to further requests for additional information, in
line with paragraph 2.1.2(viii) of this Code of Conduct, be well-targeted and solely be made if the facts of
the case are not sufficiently clear to enable an agreement on the elimination of double taxation to be
reached, and if those facts have not been clarified sufficiently in the hearing session or in the information
submitted under paragraph 2.1.2(a) of this Code of Conduct.
2.5.2 Informing taxpayers of developments
The enterprise that submitted a request for the application of the Arbitration Convention will be kept
informed by the competent authority to which it made the request of all developments during the mutual
agreement procedure and the arbitration procedure, including but not limited to, the sending of a position
paper and of a responding position paper, planning of face-to-face meetings, the establishment of the
arbitration commission, the commencement of the six-month deadline of the arbitration procedure, and
planning of meetings of the arbitration commission.
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2.6 Interaction with domestic judicial proceedings
(1) When the procedures of the Arbitration Convention are being applied and simultaneously domestic
judicial or administrative proceedings in respect of the same case are pending, the enterprise that
commenced these procedures should inform the court or tribunal in its state of residence hereof. This
provision applies mutatis mutandis where both associated enterprises concerned have commenced domestic
judicial or administrative procedures. The domestic court or tribunal shall then stay those proceedings until
the procedures of the Arbitration Convention are finalized.
2.7 Triangular cases
2.7.1 EU triangular cases
2.7.1.1 Identification of a EU triangular case
(1) When submitting a request for the application of the Arbitration Convention, the enterprise should
specify that multiple associated enterprises resident in other Contracting States are involved in the case.
This specification should be accompanied by the presentation of all relevant facts and supporting
documentation.
(2) The competent authority of receipt shall, when judging whether the request is well-founded and whether
a unilateral satisfactory solution is possible, also judge whether the case indeed is an EU triangular case
pursuant to paragraph 1.2.2 of this Code of Conduct. If so, and if the case is to be referred to the mutual
agreement procedure under paragraph 1 of Article 9 of the Arbitration Convention, that competent
authority shall in line with paragraph 2.2.1.1 of this Code of Conduct, inform the enterprise submitting the
request hereof as also the other competent authorities involved of the request submitted as well as of its
judgment that the case under review is a EU triangular case.
(3) The competent authorities shall apply a multilateral procedure to eliminate double taxation arising from
such triangular cases. This approach means that all involved competent authorities involved shall fully
participate in the mutual agreement procedure, and if necessary, in the arbitration procedure.
2.7.1.2 Extension of the deadline for the mutual agreement procedure
The two-year deadline defined in paragraph 1 of Article 15 of the Arbitration Convention shall be extended
by six-months. In line with the suggested timeline for this procedure in paragraph 2.2.2.5 of this Code,
these additional six months shall be used for negotiations with a view to reaching a mutual agreement to
eliminate double taxation for the case under review. In order to facilitate these negotiations, competent
authorities shall plan face-to-face meetings during these additional six months.
2.7.1.3 Extension of the deadline for the arbitration procedure
In EU triangular cases the period specified in paragraph 1 of Article 26 of the Arbitration Convention for
the arbitration commission to deliver its decision may be extended by two months.
2.7.1.4 Composition of the arbitration commission
The arbitration commission shall, in line with the rules in Article 16 of the Arbitration Convention, consist
of one representative per Contracting State involved, three independent persons and one chairman. The
rules for selecting and appointing members of the arbitration commission shall also apply for EU triangular
cases.
2.7.2 Non-EU triangular cases
2.7.2.1 Identification of a non-EU triangular case
(1) When submitting a request for the application of the Arbitration Convention, the enterprise should
specify that multiple associated enterprises resident in another Contracting State and a third nonContracting State are involved in the case. This specification should be accompanied by the presentation of
all relevant facts and supporting documentation.
(2) The competent authority to which the request for the application of the Arbitration Convention is
submitted shall, when judging whether the request is well-founded and whether a unilateral satisfactory
solution is possible, also judge whether the case indeed is a non-EU triangular case, pursuant to paragraph
1.2.2 of this Code of Conduct. If so, and if a case is to be referred to the mutual agreement procedure, that
competent authority shall, in line with paragraph 2.2.1.1 of this Code of Conduct, inform the enterprise
submitting the request hereof as also the other competent authorities involved of the request submitted as
well as of its judgment that the case under review is a non-EU triangular case.
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2.7.2.2 Practical application
(1) The competent authorities of Contracting States involved shall apply the procedures and deadlines of
the Arbitration Convention for that part of the chain of transactions of the non-EU triangular case to which
their respective associated enterprises are direct parties.
(2) The competent authorities of the Contracting State and the third non-Contracting State involved shall
for the remaining part of the non-EU triangular case enter into a mutual agreement procedure under the
applicable double tax convention in parallel to the application of the procedures of the Arbitration
Convention, but only if there is a double tax convention in force between these states, and insofar as that
convention includes a provision on the exchange of information that safeguards the confidentiality of
information during the mutual agreement procedure. The enterprise submitting the request for the
application of the Arbitration Convention shall be informed accordingly.
(3) Insofar as proceedings under (2) above are being pursued, each competent authority shall act as an
observer to the proceeding in which it is not directly participating.
(4) The rules for implementing a mutual agreement reached or an arbitration decision delivered, specified
in Articles 27 and 28 of the Arbitration Convention and paragraph 2.4.1 and 2.4.1 of this Code of Conduct,
shall only apply, if there is an agreement reached in the parallel mutual agreement procedure under the
applicable double tax convention with the non-Contracting State involved that matches this agreement or
arbitration decision.

3. Final provisions
3.1 Relationship with double tax conventions between Contracting States
3.1.1 Application of the Code of Conduct
As far as transfer pricing cases are concerned, Contracting States are recommended to apply the provisions
of paragraphs 2.1-2.4 of this Code of Conduct also to mutual agreement procedures initiated in accordance
with the equivalent of article 25(1) of the OECD Model Convention on Income and on Capital,
implemented in double tax conventions between the Contracting States.
3.1.2 Double tax conventions with a wider obligation
The following double tax conventions between the Contracting States provide for a wider obligation as
mentioned in Article 32 of the Arbitration Convention: between Austria and Germany (August 23, 2000),
between Belgium and Poland (August 20, 2001 – Protocol of April 14, 2014), between Belgium and the
United Kingdom (June 1, 1987 – Protocol of June 24, 2009), between Estonia and Luxembourg (July 7,
2014), between France and the United Kingdom (June 18, 2009), between Germany between Luxembourg
(April 23, 2012), between Germany and the Netherlands (April 12, 2012), between Germany and the
United Kingdom (March 30, 2010), between the Netherlands and the United Kingdom (September 26,
2008), and between Spain and the United Kingdom (March 14, 2013). These conventions, however, do not
provide for a wider obligation concerning profit attribution between permanent establishments of associated
enterprises within the same MNE, profit attribution to a permanent establishment for dealings with
associated enterprises within the same MNE, or concerning triangular cases.
3.2 Registering of cases and monitoring
(1) In line with Article 22 of the Arbitration Convention, the secretariat shall be responsible for registering
and monitoring the list of independent persons submitted by Contracting States.
(2) The secretariat shall register all cases for which a request is submitted under the Arbitration
Convention. It shall further monitor all cases dealt with under the convention, specifically as regards the
deadlines included in the Arbitration Convention and as further specified in this Code of Conduct. This
inter alia concerns: (i) the number of requests submitted, (ii) the number of requests accepted and rejected,
(iii) reasons for rejection, (iv) the nature of the dispute, (v) the number of cases for which an unilateral
solution could be found, (vi) the meeting of deadlines during the mutual agreement procedure, (vii) the
number of cases pending longer than two years and the reasons thereof, (viii) the number of cases referred
to the arbitration procedure, and (ix) the average cycle time for cases. To this end each Contracting State to
the Arbitration Convention shall report every three months the relevant data relating hereto to the
secretariat. Each year the secretariat, in cooperation with the Joint Transfer Pricing Forum, will publish the
statistics relating to this monitoring function.
3.3 Revision of the Code of Conduct
In order to ensure the even and effective application of this Code of Conduct, it should be revised every
four years so as to keep pace with recent developments. Based on the work of and the recommendations by
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the EU JTPF, the European Commission may propose a review of the provisions of this Code of Conduct to
the Contracting States to the Arbitration Convention.
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ANNEX
Declarations to be signed by independent members, the chairman and alternates
Declaration of independence when a person is to be nominated as eligible person
General
I, the undersigned,
Name:
____________________
First Name: ____________________
Nationality: ____________________
Declaration
Hereby declare that I accept to serve as a nominee of [Contracting State] to function as independent
person of standing in an arbitration commission ruled by the principles established in the Arbitration
Convention as well as in the Code of Conduct related to it. In so declaring, I confirm that I have
familiarized myself with the requirements of the provisions of the Arbitration Convention and I am
able and available to serve as an arbitrator in accordance with all of the requirements of those
provisions. I also declare that I meet the independence requirement as mentioned in paragraph 2 of
Article 18 of the Arbitration Convention and as further specified in paragraph 2.3.3 of the Code of
Conduct.
Signature
I declare that I have examined this consent and any accompanying attachments and to the best of my
knowledge and belief, they are true, correct, and complete.
Date:
Signature:

_____________________
_____________________

Declaration of independence when a person is to be selected as member of the arbitration
commission
General
I, the undersigned,
Name:
____________________
First Name: ____________________
Nationality: ____________________

□

I do not belong or work on behalf of the tax authorities, competent authorities or other
government entities one of the Contracting States concerned;

□

I do not neither have or had a large holding in nor am I or was I an employee or advisor to one or
each of the associated enterprises;

□

I do not have a past or present relationship, direct or indirect, with any of the parties or their
counsel, whether of financial, professional or of another kind, and whether the nature of any such
relationship is such that disclosure is called for; and

□

Declaration
Hereby I declare that:

I am independent of each of the parties involved and intend to remain so; to the best of my
knowledge, there are no facts or circumstances, past or present, that need be disclosed because
they might be of such nature as to call into question my independence in the eyes of any of the
Contracting States concerned.

□

OR
I am independent of each of the parties and intend to remain so; however, I wish to call your
attention to the following facts or circumstances which I hereafter disclose because they might be
of such a nature as to call into question my independence in the eyes of any of the Contracting
States concerned.
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………………………………………………………………………………………………………
………………………………………………………………………………………………………
Signature
I declare that I have examined this consent and any accompanying attachments and to the best of my
knowledge and belief, they are true, correct, and complete.
Date:
_____________________
Signature: _____________________

Declaration of acceptance and compliance with the secrecy obligation when a person is
appointed as member of the arbitration commission
Preamble
Before appointment or confirmation, a nominated person shall sign a statement of independence and
disclose in writing to the secretariat of the arbitration commission any facts or circumstances which might
be of such a nature as to call into question the person's independence in the opinion of the Contracting
States concerned. The secretariat shall provide such information to the Contracting States concerned in
writing and fix a time limit for any comments from them. An appointed person shall immediately disclose in
writing to the secretariat and to the Contracting States concerned any facts or circumstances of a similar
nature that may arise during the arbitration procedure.
General
I, the undersigned,
Name:
____________________
First Name: ____________________
Nationality: ____________________
Acceptance
Hereby declare that I accept to serve in the present case as an independent person of standing/chairman in
an arbitration commission ruled by the principles established in the Arbitration Convention as well as in the
Code of Conduct related to it. In so declaring, I confirm that I have familiarized myself with the
requirements of the provisions of the Arbitration Convention and I am able and available to serve as an
independent person of standing /chairman in accordance with all of the requirements of those provisions,
Confidentiality of information
Hereby I declare that I shall abide by and be subject to the confidentiality obligation as incorporated in
Article 9(6) of the Arbitration Convention and that I shall not disclose to any person (other than to any
other member of the arbitration commission or its secretariat) any information received during the course of
the arbitration proceeding from either Contracting State or the arbitration commission.

Signature
I declare that I have examined this consent and nondisclosure statement and any accompanying
attachments and to the best of my knowledge and belief, they are true, correct, and complete.
Date:
Signature:

_____________________
_____________________
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Annex I – Implementation Code of Conduct by Member States as per 2008
Member State

Austria
Belgium
Bulgaria
Croatia
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland
Portugal
Rumania
Slovak Republic
Slovenia
Spain
Sweden
United Kingdom
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Implementation through a
legislative instrument/ legal
reference
No information
No information
Article 176/A of Act XCII of
2003 on Tax Procedure
Yes Legal notice
Yes Decree
No information
No information
Yes (36/2006 Preamble)
-

Implementation through administrative
practice/administrative reference
In preparation
Yes
No information
No information
Yes, circular 2007/5 dated 15/02/2007
Yes
Yes, administrative decision (SKM 20052.TSS)
dated January 7, 2005
Yes
Yes
Yes
Yes
Yes
No, in preparation
Yes
Yes
In preparation
No, in preparation
Yes
Yes.
Yes.
No information
Yes.
No, in preparation
Yes
Yes
Yes
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Annex II – Ratification procedures
1990 EU Arbitration Convention
Member State
Belgium
Denmark
France
Germany
Greece
Ireland
Italy
Luxembourg
The Netherlands
Portugal
Spain
United Kingdom

Ratification date
April 13, 1993
December 4, 1992
February 21, 1992
October 28, 1993
July 20, 1994
May 17, 1994
August 2, 1993
July 7, 1993
January 12, 1994
October 28, 1994
May 14, 1992
December 18, 1992

Entry into force
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995
January 1, 1995

1999 Prolongation Protocol
Member State
Austria
Belgium
Bulgaria
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
The Netherlands
Poland
Portugal
Romania
Slovak Republic
Slovenia
Spain
Sweden
United Kingdom
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Ratification date
February 20, 2002
April 7, 2003
July 1, 2008
October 1, 2006
October 1, 2006
January 16, 2001
April 1, 2007
December 22, 1999
October 18, 2002
December 5, 2000
July 16, 2003
June 1, 2006
February 11, 2004
August 4, 2004
June 1, 2007
December 1, 2006
June 19, 2001
November 1, 2006
May 25, 2000
February 1, 2007
July 29, 2004
July 1, 2008
April 1, 2006
February 1, 2008
August 1, 2001
December 10, 2003
October 3, 2002

Entry into force
November 1, 2004
November 1, 2004
July 1, 2008
October 1, 2006
October 1, 2006
November 1, 2004
April 1, 2007
November 1, 2004
November 1, 2004
November 1, 2004
November 1, 2004
June 1, 2006
November 1, 2004
November 1, 2004
June 1, 2007
December 1, 2006
November 1, 2004
November 1, 2006
November 1, 2004
February 1, 2007
November 1, 2004
July 1, 2008
April 1, 2006
February, 2008
November 1, 2004
November 1, 2004
November 1, 2004
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1995 Accession Convention
Member State
Austria
Belgium
Denmark
Finland
France
Germany
Greece
Ireland
Italy
Luxembourg
The Netherlands
Portugal
Spain
Sweden
United Kingdom

Ratification date
July 20, 1999
January 23, 2002
September 3, 1996
February 8, 1999
November 29, 2002
July 7, 2000
January 17, 2005
February 11, 2004
December 18, 1997
September 10, 1998
May 30, 1996
October 10, 1997
October 8, 1999
January 24, 2000
May 5, 1998

Entry into force
October 1, 1999
April 1, 2002
May 1, 1999
May 1, 1999
February 1, 2003
October 1, 2000
April 1, 2005
May 1, 2004
May 1, 1999
May 1, 1999
May 1, 1999
May 1, 1999
January 1, 2000
April 1, 2000
May 1, 1999

2005 Accession Convention
Member State
Austria
Belgium
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
The Netherlands
Poland
Portugal
Slovak Republic
Slovenia
Spain
Sweden
United Kingdom
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Ratification date
August 1, 2007
September 18, 2008
July 27, 2006
July 20, 2006
January 20, 2006
January 18, 2007
June 23, 2006
April 1, 2008
March 21, 2007
March 21, 2007
March 23, 2006
May 24, 2006
October 12, 2009
March 2, 2007
September 28, 2006
June 19, 2006
August 23, 2006
March 1, 2006
November 16, 2006
February 9, 2007
November 18, 2005
November 22, 2007
August 9, 2007
June 19, 2006
June 4, 2007

Entry into force
November 1, 2007
December 1, 2008
October 1, 2006
October 1, 2006
April 1, 2006
April 1, 2007
September 1, 2006
July 1, 2008
June 1, 2007
June 1, 2007
June 1, 2006
August 1, 2006
January 1, 2010
June 1, 2007
December 1, 2006
September 1, 2006
November 1, 2006
June 1, 2006
February 1, 2007
May 1, 2007
April 1, 2006
February 1, 2008
November 1, 2007
September 1, 2006
September 1, 2007
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Annex III – Arbitration clauses in double tax conventions between Member States
Double tax convention and text arbitration clause
Austria – Germany (August 24, 2000)
Article 25 – Mutual agreement procedure
5. If any difficulty or doubt arising as to the interpretation or application of the Convention cannot be
removed by the competent authorities by the use of the mutual agreement procedure as provided for by the
foregoing paragraphs of this Article within a period of 3 years from the date of initiation of the procedure,
the States upon application of a person covered by paragraph 1 shall be obliged to refer the case to
arbitration proceedings before the European Court of Justice pursuant to Article 239 of the EC treaty.
Belgium – Poland (August 20, 2001)
Protocol of April 14, 2014 - Article VII
The following paragraph 6 shall be inserted in Article 25 of the Convention immediately after paragraph 5:
6. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests
within two years from the first day from which arbitration may be requested. These unresolved issues shall
not, however, be submitted to arbitration if a decision on these issues has already been rendered by a court
or administrative tribunal of either State. Unless a person directly affected by the case does not accept the
mutual agreement that implements the arbitration decision, that decision shall be binding on both
Contracting States and shall be implemented notwithstanding any time limits in the domestic laws of these
States. The competent authorities of the Contracting States shall by mutual agreement settle the mode of
application of this paragraph.
Belgium – United Kingdom (June 1, 1987)
Protocol of June 24, 2009 – Article XVII
2. The following paragraph 5 is inserted in Article 25 of the Convention:
5. Where,
a) Under paragraph 1 of this Article, a person has presented a case to the competent authority of a
Contracting State on the basis that the actions of one or both of the Contracting States have resulted
for that person in taxation not in accordance with the provisions of the Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests
within two years from the first day from which arbitration may be requested. These unresolved issues shall
not, however, be submitted to arbitration if a decision on these issues has already been rendered by a court
or administrative tribunal of either Contracting State. Unless a person directly affected by the case informs
the competent authority of a Contracting State within three months from the communication of the mutual
agreement that implements the arbitration decision, that he does not accept that mutual agreement, the
arbitration decision shall be binding on both Contracting States and shall be implemented notwithstanding
any time limits in the domestic laws of these States. The competent authorities of the Contracting States
shall by mutual agreement settle the mode of application of this paragraph.
Croatia – Italy (October 29, 1999)
Article 25 – Mutual agreement procedure
5. In the cases provided for in the preceding paragraphs, if the competent authorities of the Contracting
States do not reach an agreement for the avoidance of double taxation within two years from the date on
which the case has been first presented to one of them, and the taxpayer(s)agree(s)to be bound by the
decision of an arbitration board, the competent authorities may establish such an arbitration board for each
specific case, which is entrusted with giving an expert opinion on the method for the elimination of double
taxation. The board can only be established if the parties concerned previously waive -- without any
reservations or conditions -- the pending legal proceedings at the domestic court. The arbitration board
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shall consist of three members appointed in the following manner: each competent authority shall appoint
a member and the two members shall appoint by mutual agreement the Chairman who shall be chosen
among independent experts from either Contracting State or from another OECD member country. When
giving its opinion, the arbitration board shall apply the provisions of this Agreement and principles of
international law, taking into account the domestic laws of the Contracting States. The arbitration board
shall establish its own rules of procedure. The person concerned may upon request be heard or be
represented before the arbitration board and, when requested by the board, such person shall appear before
it or appoint a representative for such purpose.
6. The opinion of the arbitration board shall be given within six months from the date on which the case
has been presented. The board shall rule with a majority vote of its members. In case of divergence of the
voting of the members appointed by each competent authority, the Chairman's vote shall prevail. Within
six months from the date on which the arbitration board has expressed its expert opinion, the competent
authorities shall, by mutual agreement, adopt measures aiming at removing the reason of the tax dispute.
The measures so adopted may also not comply with the opinion of the arbitration board. If the competent
authorities do not reach an agreement to remove the reason of the tax dispute within six months from the
date on which the arbitration board has expressed its opinion, they shall comply with and execute such
opinion.
7.Costs for the arbitration procedure shall be divided equally between the Contracting States.
Croatia – The Netherlands (May 23, 2000)
Article 26 – Mutual agreement procedure
5. If after the procedures of paragraph 1 to 4 any dispute arising as to the interpretation or application of
the Agreement in a particular case cannot be resolved by the competent authorities of the Contracting State
in a mutual agreement procedure, the case may, if both competent authorities agree, be resolved through
an arbitration board created by the competent authorities and supplemented by independent persons and
according to internationally accepted arbitration procedures. These procedures shall by mutual agreement
be established between the competent authorities of both Contracting States. The decision of the
arbitration board shall be binding on both Contracting States and the taxpayer or taxpayers involved with
respect to that case. This paragraph will only apply after the competent authorities of both Contracting
States have established the above-mentioned procedures.
Estonia – Luxembourg (July 7, 2014)
Article 24 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted 797ort hat person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
Any unsolved issues arising from the case shall be submitted to arbitration if the person so requests. These
unresolved issues shall not, however, be submitted to arbitration if a decision on these issues has already
been rendered by a court or administrative tribunal of either State. Unless a person directly affected by the
case does not accept the mutual agreement that implements the arbitration decision, that decision shall be
binding on both Contracting States and shall be implemented notwithstanding any time limits in the
domestic laws of these States. The competent authorities of the Contracting States shall by mutual
agreement settle the mode of application of this paragraph.
Estonia – The Netherlands (March 14, 1997)
Article 27 – Mutual agreement procedure
5. If any difficulty or doubt arising as to the interpretation or application of the Convention cannot be
resolved by the competent authorities of the Contracting States in a mutual agreement procedure pursuant
to the previous paragraphs of this Article within a period of two years after the question was raised, the
case may, at the request of either Contracting State, be submitted for arbitration, but only after fully
exhausting the procedures available under paragraphs 1 to 4 of this Article and provided the competent
authority of the other Contracting State agrees and the taxpayer or taxpayers involved agree in writing to
be bound by the decision of the arbitration board. The decision of the arbitration board in a particular case
shall be binding on both Contracting States and the taxpayer or taxpayers involved with respect to that
case.
Protocol of July 14, 2005 – Article 4
In paragraph 5 of Article 27 of the Convention, the words "the competent authority of the other
Contracting State agrees and" in the first sentence shall be deleted.
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France – Germany (July 21, 1959)
Protocol of March 31, 2015 – Article XVI
Articles 25 and 25a of the Convention shall be deleted and replaced with the following new Article 25:
Article 25
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within three years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
These unresolved issues shall not, however, be submitted to arbitration if a decision on these issues has
already been rendered by a (administrative) court of either State. Unless a person directly affected by the
case does not accept the mutual agreement that implements the arbitration decision, that decision shall be
binding on both Contracting States and shall be implemented notwithstanding any time limits in the
domestic laws of these States. The competent authorities of the Contracting States shall by mutual
agreement settle the mode of application of this paragraph.
France – United Kingdom (June 19, 2008)
Article 26 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention; and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State;
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
These unresolved issues shall not, however, be submitted to arbitration if a decision on these issues has
already been rendered by a court or administrative tribunal of either State or if the case has been presented
to either competent authority under the European convention on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises, signed on 23rd July 1990. Unless a
person directly affected by the case does not accept the mutual agreement that implements the arbitration
decision, that decision shall be binding on both Contracting States and shall be implemented
notwithstanding any time limits in the domestic law of these States. The competent authorities of the
Contracting States shall by mutual agreement settle the mode of application of this paragraph.
Germany – Luxembourg (April 23, 2012)
Article 24 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
These unresolved issues shall not, however, be submitted to arbitration if a decision on these issues has
already been rendered by a court of either State. Unless a person directly affected by the case does not
accept the mutual agreement that implements the arbitration decision, that decision shall be binding on
both Contracting States and shall be implemented notwithstanding any time limits in the domestic laws of
these States. The competent authorities of the Contracting States shall by mutual agreement settle the
mode of application of this paragraph.
Germany – The Netherlands (April 12, 2012)
Article 25 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
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2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
Unless a person directly affected by the case does not accept the mutual agreement that implements the
arbitration decisions, that decision shall be binding on both Contracting States and shall be implemented
notwithstanding any time limits in the domestic laws of these States. The Contracting States shall by
mutual agreement settle the mode of application of this paragraph.
Germany – Sweden (July 14, 1992)
Article 41 – Procedure
5. The provisions of Chapters I, II and IV of the European Convention on the Peaceful Settlement of
Disputes of 29 April 1957 shall be applied to settle international conflicts arising under this Convention.
Notwithstanding the procedure provided therein, the Contracting States may agree, however, to submit a
dispute to a court of arbitration, whose decision shall be binding. Such court of arbitration shall be
composed of professional judges of the Contracting States, third States or international organizations. Its
proceedings shall follow internationally recognized principles. The persons concerned in the case shall
have the full right to be heard and to submit their own requests. The decision of the court shall be made on
the basis of the provisions of agreements in force between both Contracting States and of the general
international law; a decision ex aequo et bono shall not be allowed. As long as no agreement has been
reached to resort to a court of arbitration and on its composition and procedures, each Contracting State
may proceed in accordance with the first sentence.
Germany – United Kingdom (March 30, 2010)
Article 26 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
These unresolved issues shall not, however, be submitted to arbitration if a decision on these issues has
already been rendered by a court or administrative tribunal of either State. Unless a person directly
affected by the case does not accept the mutual agreement that implements the arbitration decision, that
decision shall be binding on both Contracting States and shall be implemented notwithstanding any time
limits in the domestic laws of these States. The competent authorities of the Contracting States shall by
mutual agreement settle the mode of application of this paragraph.
Italy – Slovenia (September 11, 2001)
Article 26 – Mutual agreement procedure
5. In the cases provided for in the preceding paragraphs, if the competent authorities of the Contracting
States do not reach an agreement for the avoidance of double taxation within two years from the date on
which the case has been first presented to one of them, and the taxpayer(s) agree(s) to be bound by the
decision of an arbitration board, the competent authorities may establish such an arbitration board for each
specific case, which is entrusted with giving an expert opinion on the method for the elimination of double
taxation. The board can only be established if the parties concerned previously waive -- without any
reservations or conditions -- the pending legal proceedings at the domestic court. The arbitration board
shall consist of three members appointed in the following manner: each competent authority shall appoint
a member and the two members shall appoint by mutual agreement the Chairman who shall be chosen
among independent experts from either Contracting State or from another OECD member country. When
giving its opinion, the arbitration board shall apply the provisions of this Convention and principles of
international law, taking into account the domestic laws of the Contracting States. The arbitration board
shall establish its own rules of procedure. The person concerned may upon request be heard or be
represented before the arbitration board and, when requested by the board, such person shall appear before
it or appoint a representative for such purpose.
6. The opinion of the arbitration board shall be given within six months from the date on which the case
has been presented. The board shall rule with a majority vote of its members. In case of divergence of the
voting of the members appointed by each competent authority, the Chairman's vote shall prevail. Within
six months from the date on which the arbitration board has expressed its expert opinion, the competent
authorities shall, by mutual agreement, adopt measures aiming at removing the reason of the tax dispute.
The measures so adopted may also not comply with the opinion of the arbitration board. If the competent
authorities do not reach an agreement to remove the reason of the tax dispute within six months from the
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date on which the arbitration board has expressed its opinion, they shall comply with and execute such
opinion.
7. Costs for the arbitration procedure shall be divided equally between the Contracting States.
Latvia – The Netherlands (June 16, 1999)
Article 27 – Mutual agreement procedure
5. If any difficulty or doubt arising as to the interpretation or application of the Convention cannot be
resolved by the competent authorities of the Contracting States in a mutual agreement procedure pursuant
to the previous paragraphs of this Article within a period of two years after the question was raised, the
case may, at the request of either Contracting State, be submitted for arbitration, but only after fully
exhausting the procedures available under paragraphs 1 to 4 of this Article and provided the competent
authority of the other Contracting State agrees and the taxpayer or taxpayers involved agree in writing to
be bound by the decision of the arbitration board. The decision of the arbitration board in a particular case
shall be binding on both Contracting States and the taxpayer or taxpayers involved with respect to that
case.
The Netherlands – Poland (February 13, 2002)
Article 26 – Mutual agreement procedure
5. If any difficulty or doubt arising as to the interpretation or application of the Convention cannot be
resolved by the competent authorities of the Contracting States in a mutual agreement procedure pursuant
to the previous paragraphs of this Article within a period of two years after the question was raised, the
case may, at the request of either Contracting State, be submitted for arbitration, but only after fully
exhausting the procedures available under paragraphs 1 to 4 of this Article and provided the taxpayer or
taxpayers involved agree in writing to be bound by the decision of the arbitration board. The decision of
the arbitration board in a particular case shall be binding on both Contracting States and the taxpayer or
taxpayers involved with respect to that case.
The Netherlands – Slovenia (June 30, 2002)
Article 25 – Mutual agreement procedure
5. If any difficulty or doubt arising as to the interpretation or application of the Convention cannot be
resolved by the competent authorities of the Contracting States in a mutual agreement procedure pursuant
to the previous paragraphs of this Article within a period of two years after the question was raised, the
case may, at the request of either Contracting State, be resolved through an arbitration board created by the
competent authorities and supplemented by independent persons, but only after fully exhausting the
procedures available under paragraphs 1 to 4 of this Article and provided the taxpayer or taxpayers
involved agree in writing to be bound by the decision of the arbitration board. The decision of the
arbitration board in a particular case shall be binding on both Contracting States and the taxpayer or
taxpayers involved with respect to that case.
The Netherlands – United Kingdom (September 26, 2008)
Article 25 – Mutual agreement procedure
5. Where,
a) Under paragraph 1 of this Article, a person has presented a case to the competent authority of a
Contracting State on the basis that the actions of one or both of the Contracting States have resulted
for that person in taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 of this Article within two years from the presentation of the case to the competent authority of the
other Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
Unless a person directly affected by the case does not accept the mutual agreement that implements the
arbitration decision, that decision shall be binding on both Contracting States and shall be implemented
notwithstanding any time limits in the domestic laws of these States. The competent authorities of the
Contracting States shall by mutual agreement settle the mode of application of this paragraph.
6. The provisions of paragraph 5 shall not apply to cases falling within paragraph 4 of Article 4 of this
Convention.
Spain – United Kingdom (March 14, 2013)
Article 25 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within two years from the presentation of the case to the competent authority of the other
Contracting State,
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Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
These unresolved issues shall not, however, be submitted to arbitration if any person directly affected by
the case is still entitled, under the domestic law of either State, to have courts or administrative tribunals of
that State decide these issues or if a decision on these issues has already been rendered by such a court or
administrative tribunal or if the case has been presented to either competent authority under the European
convention on the elimination of double taxation in connection with the adjustment of profits of associated
enterprises, signed on 23rd July 1990. Unless a person directly affected by the case does not accept the
mutual agreement that implements the arbitration decision, that decision shall be binding on both
Contracting States and shall be implemented notwithstanding any time limits in the domestic laws of these
States. The competent authorities of the Contracting States shall by mutual agreement settle the mode of
application of this paragraph.
Sweden – United Kingdom (March 26, 2015)
Article 23 – Mutual agreement procedure
5. Where,
a) Under paragraph 1, a person has presented a case to the competent authority of a Contracting State on
the basis that the actions of one or both of the Contracting States have resulted for that person in
taxation not in accordance with the provisions of this Convention, and
b) The competent authorities are unable to reach an agreement to resolve that case pursuant to paragraph
2 within three years from the presentation of the case to the competent authority of the other
Contracting State,
Any unresolved issues arising from the case shall be submitted to arbitration if the person so requests.
These unresolved issues shall not, however, be submitted to arbitration if a decision on these issues has
already been rendered by a court or administrative tribunal of either State. Unless a person directly
affected by the case does not accept the mutual agreement that implements the arbitration decision, that
decision shall be binding on both Contracting States and shall be implemented notwithstanding any time
limits in the domestic laws of these States. The competent authorities of the Contracting States may by
mutual agreement settle the mode of application of this paragraph.
6.
a)

The provisions of paragraph 5 shall not apply to cases falling within paragraph 3 of Article 4 or to
issues concerning the attribution of capital to a permanent establishment under Article 7.
Notwithstanding the provisions of paragraph 5, a case shall not be submitted to arbitration if the competent
authorities of both Contracting States have agreed that the case is not suitable for resolution through
arbitration.
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Annex IV – Taxes to which the EU Arbitration Convention applies
EU Arbitration Convention
Member State
Belgium

Denmark

Germany
France
Greece
Ireland
Italy
Luxembourg
The Netherlands
Portugal

Spain
United Kingdom

Definition
French: Impôt des personnes physiques, impôt des sociétés, impôt des personnes
morales, impôt des non résidents and taxe communale et la taxe d'agglomération
additionnelles à l'impôt des personnes physiques
Dutch: Personenbelasting, vennootschapsbelasting, rechtspersonenbelasting,
belasting der niet-verblijfhouders en aanvullende gemeentebelasting en
agglomeratiebelasting op de personenbelasting
Selskabsskat, indkomstskat til staten, kommunale indkomstskat, amtskommunal
indkomstskat, saerlig indkomstskat, kirkeskat, udbytteskat, renteskat, royaltyskat,
frigoerelsesafgift
Einkommensteuer, korperschaftsteuer, gewerbesteuer, in so far as this tax is based
on trading profits
Impôt sur le revenu, impôt sur les societies
Foros eisodimatos fysikon prosopon, foros eisodimatos nomikon prosopon, eisfora
yper ton epicheiriseon ydrefsis kai apochetefsis
Income Tax, Corporation Tax
Imposta sul reddito delle persone fisiche, imposta sul reddito delle persone
giuridiche, imposta locale sui redditi
Impôt sur le revenu des personnes physiques, impôt sur le revenu des collectivités,
impôt commercial, in so far as this tax is based on trading profits
Inkomstenbelasting, vennootschapsbelasting
Imposto sobre o rendimento das pessoas singulares, imposto sobre o rendimento das
pessoas colectivas, derrama para os municípios sobre o imposto sobre o rendimento
das pessoas colectivas
Impuesto sobre la renta de las personas fisicas, impuesto sobre sociedades
Income Tax, Corporation Tax

1995 Accession Convention
Member State
Austria
Finland

Sweden

Definition
Einkommenteuer, körperschaftsteuer
Valtion tuloverot/de statliga inkomstskatterna, yhteisöjen tulovero/inkomstskatten
för
samfund,
kunnallisvero/kommunalskatten,
kirkollisvero/kyrkoskatten,
korkotulon lähdevero/källskatten å ränteinkomst, rajoitetusti verovelvollisen
lähdevero/källskatten för begränsat skattskyldig
Statliga inkomstskatten, kupongskatten, kommunala inkomstskatten, lagen om
expansionsmedel

2005 Accession Convention
Member State
Cyprus
Czech Republic
Estonia
Hungary
Latvia
Lithuania
Malta
Poland
Slovak Republic
Slovenia

Definition
Φόρος Εισοδήµατος, Έκτακτη Εισφορά για την Άµυνα της Δηµοκρατίας
Dan z príjmu fyzických osob, dan z pr íjmu právnických osob
Tulumaks
Személyi jövedelemadó, társasági adó, osztalékadó
Uzn e mumu iena kuma nodoklis, iedzi vota ju iena kuma nodoklis
Gyventoju pajamu mokestis, Pelno mokestis
Taxxa fuq l income
Podatek dochodowy od osób fizycznych, podatek dochodowy od osób prawnych
Dan z príjmov právnických osôb, dan z príjmov fyzických osôb
Dohodnina, davek od dobicka pravnih oseb

Changes in declarations:
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Member State
Denmark
Italy
Spain
Sweden

Definition
Indkomstskat til staten, den kommunale indkomstskat, den amtskommunale
indkomstskat
Imposta sul reddito delle persone fisiche, imposta sul reddito delle società, imposta
regionale sulle attività produttive
Impuesto sobre la renta de las personas físicas, Impuesto sobre Sociedades, Impuesto
sobre la renta de no residents
Statlig inkomstskatt, kupongskatt, kommunal inkomstskatt

2008 Accession Decision
Member State
Bulgaria
Romania

Definition
данък върху доходите на физическите лица, корпоративен данък
Impozitul pe venit, impozitul pe profit, impozitul pe veniturile obținute din România
de nerezident

Changes in declarations:
Member State
Ireland

Definition
Cáin ioncaim, cáin chorparáide.

2014 Accession Decision
Member State
Croatia

Definition
Porez na dohodak, porez na dobit

Changes in declarations:
Member State
Greece
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Annex V – Recommendations on dealing with secondary adjustments within the
EU
1. The application of secondary adjustments may lead to double taxation. Therefore, if
secondary adjustments are not compulsory, it is recommended that EU Member States
refrain from making secondary adjustments when they lead to double taxation. Where
secondary adjustments are compulsory under the legislation of a EU Member State, it is
recommended that Member States provide for ways and means to avoid double taxation
(e.g. by endeavoring to solve it through a mutual agreement procedure, or by allowing the
repatriation of funds at an early stage, where possible). These recommendations assume that
the taxpayer's behavior does not suggest an intent to disguise a dividend for the purpose of
avoiding withholding tax.2618
2. Given the additional complications they raise, it is recommended that within the EU
Member States characterize secondary adjustments as constructive dividends or constructive
capital contributions rather than as constructive loans, as long as there is no repatriation.
3. Where competent authorities agree in a MAP on the need to effectively put the accounts in
line with the economic intent of the primary adjustment, Member States consider
repatriation by a direct reimbursement or through an offset of inter-company accounts as an
appropriate tool for achieving this result.
4. Tax administrations should be aware that taxpayers would need up to 90 days from the date
of the notification of the agreement to actually implement a repatriation.
5. When repatriation is agreed in a MAP settlement, it is recommended that the MAP
agreement states that no withholding tax will be applied by the Member State out of which
the repatriation is made and no additional taxable burden will be imposed in the Member
State to which the repatriation is made.
6. Where the MAP is between Member States it is, on grounds of simplification,
recommended that MS allow, as far as possible, the repatriation without an interest
component and state this in the MAP agreement.
7. If a Member State considers repatriation at an early stage, e.g. at the stage of an audit, it is
recommended to ensure that the other Member State is informed concurrently based on an
exchange of information procedure, or by the taxpayer (if the taxpayer agrees).
8. A repatriation agreement reached at the audit stage should not preclude a request by the
taxpayer for a MAP, nor should it indicate agreement or disagreement with an audit
statement.
9. When a secondary adjustment is required, Member States should refrain from imposing a
penalty with respect to the secondary adjustment.
10. When the tax consequences of a secondary adjustment are eliminated or reduced in a MAP,
it is recommended to eliminate or commensurately reduce the related penalty, respectively.
11. As taxpayers may not be aware of the fact that in certain situations a separate request needs
to be made for avoiding double taxation resulting from secondary adjustments, Member
States which do not consider that secondary adjustments can be treated under the AC are
encouraged to highlight in their public guidance the fact that a separate request under Art 25
OECD MTC may be needed to remove double taxation. For reasons of efficiency, it is
recommended that taxpayers submit both requests in the same letter.

2618

Italy made a reservation tot his recommendation, which reads as follows: ‘Italy does not have internal provisions on secondary
adjustments and is of the opinion that it should be primarily up to those EU Member States with legislation on secondary adjustments
to structure these adjustments in such a way so as to minimize the possibility of double taxation as a consequence thereof. In principle,
Italy will not grant relief for the withholding tax arising from the secondary adjustment made by the other EU Member State which led
to double taxation’.
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Annex VI – Member States’ reservations to paragraph 4 of the Code of Conduct
Bulgaria
Bulgaria holds the view that profit adjustments arising from an adjustment to the price of a loan
(i.e. the interest rate) fall within the scope of the Arbitration Convention. On the contrary, Bulgaria
considers that the EU Arbitration Convention does not cover cases of profit adjustments based on
adjustments to the amount of financing. In principle the grounds for such adjustments lay in the
domestic legislation of Member States. The operation of varying national rules and the absence of
an internationally recognized arms' length set of guidelines to be applied to a business' capital
structure, to a great extent challenge the arms' length character of profit adjustments based on
adjustments to the amount of a loan.
Czech Republic
The Czech Republic shall not apply the mutual agreement procedure under the Arbitration
Convention in case that is a subject to the anti-abuse rules under the domestic law.
Greece
Greece considers that adjustments which fall within the scope of Arbitration Convention are those
of the interest rate of a loan. Adjustments concerning the amount of a loan and the deductibility of
accrued interest related to a loan should not apply to the Arbitration Convention, due to domestic
legislation limitations in force.
Hungary
Hungary considers only those cases fall within the scope of the AC where double taxation is due to
the adjustment of the interest rate of the loan and the adjustment is based on the ALP.
Italy
Italy considers that the Arbitration Convention may be invoked in case of double taxation due to a
price adjustment of a financial transaction not in accordance with the arm's length principle.
Conversely, it cannot be invoked to solve double taxation arising from adjustments to the amount
of loans, or double taxation occurred because of the differences in domestic rules on the allowed
amount of financing or on interest deductibility.
Latvia
Latvia’s understanding is that the Arbitration Convention cannot be invoked in case of double
taxation arising as a result of application of general national legislation on adjustments of the
amount of a loan or on deductibility of interest payments, that is not based on the arm's length
principle provided for in article 4 of the Arbitration Convention. Therefore, Latvia considers that
only adjustments of interest deductions performed under national legislation based on the arm's
length principle are within the scope of the Arbitration Convention.
Lithuania
Lithuania holds the view that only adjustments of interest deductions performed under national
legislation based on the arm's length principle fall within the scope of the Arbitration
Convention.2619
Poland
Poland considers that procedure stipulated by Arbitration Convention may be applicable only in the
case of interest adjustments. While adjustments concerning amount of a loan should not be covered
by the Convention. In our opinion it is quite impossible to define how capital structure should look
in practice in order to be in line with arm's length principle.
Portugal
2619

Lithuania announced this reservation in doc. JTPF/004/2014/EN, p. 8.
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Portugal considers that the Arbitration Convention cannot be invoked to resolve cases of double
taxation caused by adjustments to profits arising either from corrections to the amount of a loan
contracted between associated companies or to interest payments based on domestic anti-abuse
measures. Nevertheless, Portugal admits to review its position once consensus is reached at
international level, namely through guidance from the OECD, on the application of the arm's length
principle to the amount of debts (involving thin capitalization situations) between associated
companies.2620
The Slovak Republic
Slovakia is of the opinion that an adjustment of the interest rate which is based on national
legislation based on the arm’s length principle should fall within the scope of the Arbitration
Convention but the adjustments to profits arising as a result of the application of anti-abuse rules
under domestic legislation should fall outside the scope of the Arbitration Convention.

2620

Portugal altered its reservation. Its initial reservation was enclosed in Commission Staff Working Paper SEC (2009) 1169 final. This
reservation reads: ‘Portugal considers that the Arbitration Convention is applicable to the remuneration of the loan but profit adjustments
arising from corrections to the amount of a loan between associated companies are considered to be outside the scope of the Arbitration
Convention’.
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Annex VII – Unilateral definitions by each Member State on the term ‘serious
penalty’ of article 8 of the EU Arbitration Convention
1990 Final Act Annex to the EU Arbitration Convention
Member
State
Belgium

Denmark

France

Germany

Greece

Definition
The term ‘serious penalty’ means a criminal or administrative penalty in cases: either of a
common law offence committed with the aim of tax evasion or infringements of the
provisions of the Code of income tax or of decisions taken in implementation thereof,
committed with fraudulent intention or with the intention of causing injury.
The concept of ‘serious penalty’ means a penalty for the intentional infringement of
provisions of the Criminal Law or of special legislation in cases which cannot be
regulated by administrative means. Cases of infringement of provisions of tax law may, as
a general rule, be regulated by administrative means where it is considered that the
infringement will not entail a punishment greater than a fine.
The term ‘serious penalty’ includes criminal penalties and tax penalties such as penalties
for failure to make a tax return after receiving a summons, for lack of good faith, for
fraudulent practices, for opposition to tax inspection, for secret payments or distribution,
or for abuse of rights.
An infringement of the tax laws punishable by a ‘serious penalty’ is constituted by any
infringement of the tax laws penalized by detention, criminal or administrative fines.
Under Greek legislation governing taxation, an undertaking is liable to 'severe penalties':
1. If it fails to submit declarations, or submits incorrect declarations, in respect of taxes,
charges or contributions which must be withheld and paid to the State under existing
provisions, or in respect of value added tax, turnover tax or the special tax on luxury
goods, in so far as the total amount of the above taxes, charges and contributions
which should have been declared and paid to the State as a result of trade or other
activities carried out over a period of six months exceeds an amount of six hundred
thousand (600 000) Greek drachmas or one million (1,000,000) Greek drachmas over
a period of one calendar year;
2. If it fails to submit a declaration of income tax, in so far as the tax due in respect of
the income not declared is more than three hundred thousand (300,000) Greek
drachmas;
3. If it fails to supply the taxation details laid down in the Code on Taxation Data;
4. If it supplies details as referred to under the previous case 3, which are incorrect as
regards quantity or unit price or value, in so far as the inaccuracy results in a
discrepancy which exceeds ten per cent (10%) of the total amount or of the total value
of the goods, the provision of services or the trade generally;
5. If it fails to keep accurately the books and records required by the Code on Taxation
Data, in so far as that inaccuracy has been noted in the course of a regular check, the
findings of which have been confirmed either by administrative resolution of the
discrepancy or because the period allowed for an appeal has expired or as a result of a
definitive decision by an administrative tribunal, provided that during the
management period checked the discrepancy between gross income and the income
declared is more than twenty per cent (20%) and in any case not less than one million
(1,000,000) Greek drachmas;
6. If it fails to observe the obligation to keep books and records as laid down in the
relevant provisions of the Code on Taxation Data;
7. If it issues false or fictitious - or itself falsifies - invoices for the sale of goods or the
supply of services or any other taxation details as referred to in case 3 above.
A taxation document is regarded as false if it has been perforated or stamped in
any way without the proper authentication having been entered in the relevant
books of the competent tax authority, in so far as failure to make such an entry
has occurred in the knowledge that such authentication is required for the
taxation document. A taxation document is also regarded as false if the content
and other details of the original or the copy differ from those that are recorded
on the counterfoil of that document.
A taxation document is regarded as fictitious if it has been issued for a
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transaction or part of a transaction, transfer or any other reason not recorded in
the total or for a transaction carried out by persons different from those
recorded in the taxation document.
If it is aware of the intention of the action taken and collaborates in any way in the
production of false taxation documents or is aware that the documents are false or
fictitious and collaborates in any way in their issue or accepts the false, fictitious or
falsified taxation documents with the intention of concealing material relevant to taxation.
‘Serious penalty’ shall include penalties for:
a) Failing to make a return;
b) Fraudulently or negligently making an incorrect return;
c) Failing to keep proper records;
d) Failing to make documents and records available for inspection;
e) Obstructing persons exercising statutory powers;
f) Failing to notify chargeability to tax;
g) Making a false statement to obtain an allowance.
Ireland

Italy
Luxembourg
Netherlands
Portugal

Spain
United
Kingdom

The legislative provisions governing these offences, as at 3 July 1990, are as follows:
• Part XXXV of the Income Tax Act, 1967;
• Section 6 of the Finance Act, 1968;
• Part XIV of the Corporation Tax Act, 1976;
• Section 94 of the Finance Act, 1983;
Any subsequent provisions replacing, amending or updating the penalty code would also
be comprehended.
The term ‘serious penalty’ means penalties laid down for illicit acts, within the meaning
of the domestic law, constituting a tax offence.
Luxembourg considers to be a ‘serious penalty’ what the other Contracting State
considers to be so for the purposes of article 8.
The term ‘serious penalty’ means a penalty imposed by a judge for any action, committed
intentionally, which is mentioned in article 68 of the General Law on taxation.
The terms ‘serious penalty’ include criminal penalties as well as the further tax penalties
applicable to infringements committed with intent to defraud or in which the fine
applicable is of an amount exceeding 1,000,000 (one million) Portuguese escudos.
The term ‘serious penalty’ includes administrative penalties for serious tax infringements,
as well as criminal penalties for offences committed with respect to the taxation
authorities.
The United Kingdom will interpret the term ‘serious penalty’ as comprising criminal
sanctions and administrative sanctions in respect of the fraudulent or negligent delivery of
incorrect accounts, claims or returns for tax purposes.2621

1995 Accession Convention
Member
State
Austria
Finland
Sweden

2621

Definition
An infringement punishable by a ‘serious penalty’ is constituted by any intentional or
negligent evasion of tax or duty that is penalized under the law on tax offences.
The term ‘serious penalty’ includes criminal sanctions and such administrative sanctions
which are imposed in respect of the breach of tax laws.
An infringement of the tax laws punishable by a ‘serious penalty’ is constituted by any
infringement of the tax laws penalized by detention, criminal or administrative fines.

See also United Kingdom’s Statement of Practice (SP 1/11) of January 30, 2012, par. 45.
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2005 Accession Convention
Member
State

Cyprus

Czech
Republic

Estonia
Hungary
Latvia
Lithuania

Malta

Poland

Slovak
Republic
Slovenia

Definition
The term ‘serious penalty’ includes penalties for:
a) Fraudulently or willfully making or submitting a false statement, return,
document or declaration in respect of income or claims to any allowances or
deductions;
b) Fraudulently or willfully submitting false accounts;
c) Refusing, failing or neglecting to submit a tax return;
d) Refusing, failing or neglecting to keep proper records or to make documents
and records available for inspection;
e) Aiding, assisting, counseling, inciting or inducing a person to make, deliver
or furnish any return, statement, claim, accounts or document, or to keep or
prepare any accounts or documents, which is or are materially false.
The legislative provisions governing the abovementioned penalties are included in the
Assessment and Collection of Taxes Laws.
An infringement of the tax laws punishable by ‘serious penalty’ is constituted by any
infringement of the tax laws penalized by detention, criminal or administrative fines. For
these purposes, by ‘infringement of the tax law’ is meant:
a) Failing to pay the charged taxes, social insurance taxes, health insurance taxes
and fees paid for state policy of employment;
b) Tax or similar payment evasion;
Failing in fulfilling notification duty.
The term ‘serious penalty’ will be interpreted as signifying criminal penalties for tax
fraud pursuant to Estonian domestic law (Penal Code).
The term ‘serious penalty’ means criminal penalties established in relation to criminal tax
offences, or tax penalties in relation to tax defaults in excess of HUF 50 million.
The term ‘serious penalty’ means administrative penalties for serious tax infringements,
as well as criminal penalties.
The term ‘serious penalty’ includes criminal penalties and administrative penalties such
as penalties for lack of good faith and for opposition to tax inspection.
The term ‘serious penalty’ means a penalty, whether administrative or criminal, imposed
on a person who willfully with intent to evade tax or to assist any other person to evade
tax:
a) Omits from a return or any other document or statement made, prepared or submitted
for the purposes of or under the Income Tax Acts, any income which should be
included therein; or
b) Makes any false statement or entry in any return or other document or statement
prepared or submitted for the purposes of or under the Income Tax Acts; or
c) Gives any false answer, whether verbally or in writing, to any question or request for
information asked or made in accordance with the provisions of the Income Tax
Acts; or
d) Prepares or maintains or authorizes the preparation or maintenance of any false
books of account or other records or falsifies or authorizes the falsification of any
books of account or records; or
Makes use of any fraud, art or contrivance whatever or authorizes the use of any such
fraud, art or contrivance.
The term ‘serious penalty’ means penalty of fine, penalty of imprisonment or both of
them imposed jointly, or penalty of deprivation of liberty for culpable infringement of tax
law provisions by a taxpayer.
The term ‘serious penalty’ means the term ‘fine’ for breach of tax liability understood as
a charge imposed according to the Tax Administration Act No 511/1992 of Coll. As
amended, pertinent tax laws or the Act on Accounting and the term ‘penalty’ means a
penalty imposed according to the Criminal Code for the criminal charges committed in
relation to breach of the abovementioned laws.
The concept of ‘serious penalty’ means a penalty for any infringement of tax law.

Amsterdam, June 2016

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Amendments
Member
State

Greece

Netherlands

Portugal

Definition
The term ‘serious penalty’ includes administrative penalties for serious tax
infringements, as well as criminal penalties for offences committed with respect to the
tax laws in accordance with the relevant provisions of the Code of Books and Records, of
the Income Tax Code, as well as all specific provisions which define the administrative
and criminal penalties in tax law.
The term ‘serious penalty’ means a penalty imposed by a court due to intentionally
committing an offence as listed in article 68(2), or article 69(1) or (2), of the General Tax
Act.
The term ‘serious penalty’ includes criminal penalties as well as administrative penalties
applicable to tax infringements defined by law as serious or committed with intent to
defraud.

2008 Accession Decision
Member
State

Bulgaria

Romania

Definition
The term ‘serious penalty’ means penalties of every kind, imposed for actions constituting
administrative or tax infringements, including infringements of procedural law concerning
tax assessment and tax collection, as well as for crimes against the tax system. ‘Serious
penalty’ imposed on the enterprise are also deemed to exist when penalties are imposed for
offences committed against the tax system on an individual from that enterprise whose
actions have influenced the amount of tax liabilities of the enterprise or the collection
therewith.
The term ‘serious penalty’ includes the commission of any criminal act provided by the
tax evasion law or the accountancy law or the company law or the tax legislation. It also
includes administrative penalties in regard to:
• Refusal to submit the tax statements (declarations) or the informative statements at
the request of the tax bodies;
• Refusal to supply documents and records requested by the tax inspection
authorities;
• Failing to submit the periodical financial documents and the accounting reports or,
submitting such documents or reports which include incorrect data;
Actions included in the tax record, according to the legislation in force.

Amendments
Member
State
Slovak
Republic
Spain

Definition
The term ‘serious penalty’ means a penalty imposed according to the Criminal Code for
criminal offences committed with respect to the infringement of the pertinent tax laws,
Tax Administration Act or Act on Accounting.
‘Serious penalty’ shall include administrative penalties for serious and very serious tax
infringements, as well as sentences for offences affecting public finances.
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Annex VIII – Independent arbitrator’s declaration of acceptance and statement of
independence
(Please mark the relevant box or boxes)
I, the undersigned,
Name: ____________________
First Name: ____________________
Preamble:
Before appointment or confirmation, a prospective arbitrator shall sign a statement of
independence and disclose in writing to the Secretariat any facts or circumstances which might be
of such a nature as to call into question the arbitrator's independence in the eyes of the parties. The
Secretariat shall provide such information to the parties in writing and fix a time limit for any
comments from them. An arbitrator shall immediately disclose in writing to the Secretariat and to
the parties any facts or circumstances of a similar nature which may arise during the arbitration.

□

ACCEPTANCE
Hereby declare that I accept to serve as independent person of standing in an advisory commission
ruled by the principles established in the Convention on the elimination of double taxation in
connection with the adjustment of profits of associated enterprises as well as in the Code of
Conduct related to it, in the present case. In so declaring, I confirm that I have familiarized myself
with the requirements of the provisions of the Convention and I am able and available to serve as an
arbitrator in accordance with all of the requirements of those provisions,

□

INDEPENDENCE
(If you accept to serve as arbitrator, please also check one of the two following boxes. The choice of
which box to check will be determined after you have taken into account inter alia, whether there
exists any past or present relationship, direct or indirect, with any of the parties or their counsel,
whether financial, professional or of another kind and whether the nature of any such relationship
is such that disclosure is called for pursuant to the criteria set out below. Any doubt should be
resolved in favor of disclosure.)
I am independent of each of the parties and intend to remain so; to the best of my knowledge, there
are no facts or circumstances, past or present, that need be disclosed because they might be of such
nature as to call into question my independence in the eyes of any of the parties

□

OR
I am independent of each of the parties and intend to remain so; however, I wish to call your
attention to the following facts or circumstances which I hereafter disclose because they might be of
such a nature as to call into question my independence in the eyes of any of the parties. (Use
separate sheet if necessary.)

□

NON-ACCEPTANCE
Hereby declare that I decline to serve as arbitrator in the subject case. (If you wish to state the
reasons for checking this box, please do so.)
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Annex IX – Overview of recommendations to improve the functioning of the EU
Arbitration Convention / Code of Conduct
Annex IX-A – Overview recommendations EU Arbitration Convention
This includes the EU Arbitration Convention, the 1995 Accession Convention, the 2005
Accession Convention, the 2008 Accession Decision and 2014 Accession Decision.
Articl
e
Pream
ble

EU Arbitration Convention (old)

EU Arbitration Convention (new)

CONVENTION on the elimination of double
taxation in connection with the adjustment of
profits of associated enterprises (90/436/EEC)

CONVENTION of […] repealing the
Convention of July 23, 1990 on the elimination
of double taxation in connection with the
adjustment of profits of associated enterprises
(90/436/EEC)

THE HIGH CONTRACTING PARTIES TO
THE TREATY ESTABLISHING THE
EUROPEAN ECONOMIC COMMUNITY,
DESIRING to give effect to Article 220 of
that Treaty, by virtue of which they have
undertaken to enter into negotiations with one
another with a view to securing for the benefit
of their nationals the elimination of double
taxation,
CONSIDERING the importance attached to
the elimination of double taxation in
connection with the adjustment of profits of
associated enterprises,
HAVE DECIDED to conclude this
Convention, and to this end have designated
as their Plenipotentiaries:
(…)
WHO, meeting within the Council and having
exchanged their Full Powers, found in good
and due form,
HAVE AGREED AS FOLLOWS:

THE HIGH CONTRACTING PARTIES TO
THE
TREATY
ESTABLISHING
THE
EUROPEAN ECONOMIC COMMUNITY ON
THE FUNCTIONING OF THE EUROPEAN
UNION,
WHEREAS,
(1) Convention 90/436/EEC introduced a
dispute settlement mechanism so as to
eliminate double taxation arising from the
adjustment of profits of associated
enterprises; and
(2)
Experience
gained
with
the
implementation
and
application
of
Convention 90/436/EEC pointed out that
difficulties arise in an efficient and effective
application of the procedures included in this
convention,
DESIRING to give effect to Article 220 of that
Treaty, by virtue of which they have undertaken
to enter into negotiations with one another with
a view to securing for the benefit of their
nationals the elimination of double taxation
further improve the functioning of the
CONVENTION as well as its governmental
structure,
CONSIDERING the importance attached to the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises,
HAVING REGARD to the Convention of
December 21, 1995 (96/C26/01) on the
accession of the Republic of Austria, the
Republic of Finland and the Kingdom of
Sweden to the Convention on the elimination
of double taxation in connection with the
adjustment of profits of associated
enterprises,
HAVING REGARD to the Protocol of May
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25, 1999 (1999/C202/01) amending the
Convention of 23 July 1990 on the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises,
HAVING REGARD to the Convention of
June 30, 2005 (2005/C 160/01) on the
Convention on the accession of on the
accession of the Czech Republic, the Republic
of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of
Lithuania, the Republic of Hungary, the
Republic of Malta, the Republic of Poland,
the Republic of Slovenia and the Slovak
Republic to the Convention on the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises,
HAVING REGARD to Council Decision of
June 23, 2009 concerning the accession of
Bulgaria and Romania to the Convention of
July 23, 1990 on the elimination of double
taxation in connection with the adjustment of
profits
of
associated
enterprises
(2008/492/EC),2622
HAVING REGARD to Council decision of
December 9, 2014 concerning the accession of
Croatia to the Convention of 23 July 1990 on
the elimination of double taxation in
connection with the adjustment of profits of
associated enterprises (2014/899/EU),2623
HAVE DECIDED to conclude this Convention
CONVENTION, under the termination of
Convention 90/436/EEC and to this end have
designated as their Plenipotentiaries:
[…]
WHO, meeting within the Council and having
exchanged their Full Powers, found in good and
due form,

1(1)

This Convention shall apply where, for the
purposes of taxation, profits which are
included in the profits of an enterprise of a
Contracting State are also included or are also
likely to be included in the profits of an
enterprise of another Contracting State on the
grounds that the principles set out in Article 4
and applied either directly or in corresponding
provisions of the law of the State concerned
have not been observed.

2622

HAVE AGREED AS FOLLOWS:
This Convention shall apply where, for the
purposes of taxation, profits which are included
in the profits of an enterprise of a Contracting
State are also included or are also likely to be
included in the profits of an enterprise of
another Contracting State on the grounds that
the principles set out in Article 4 and applied
either directly or in corresponding provisions of
the law of the State concerned have not been
observed and double taxation results or is

In this dissertation this Council decision is considered void. In order to provide for a comprehensive redrafted convention, this
Council decision is also referred to. As discussed, for a legal valid accession of Bulgaria and Romania the Council decision should be
repealed and a separate accession convention should be entered into.
2623
In this dissertation this Council decision is considered void. In order to provide for a comprehensive redrafted convention, this
Council decision is also referred to. As discussed, for a legal valid accession of Croatia the Council decision should be repealed and a
separate accession convention should be entered into.
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1(2)

For the purposes of this Convention, the
permanent establishment of an enterprise of
an Contracting State situated in another
Contracting State shall be deemed to be an
enterprise of the State in which it is situated.

1(3)

Paragraph 1 shall also apply where any of the
enterprises concerned have made losses rather
than profits.
-

NEW

2(1)

This Convention shall apply to taxes on
income.

2(2)

The existing taxes to which this Convention
shall apply are, in particular the following:

2624

likely to result from this inclusion. If
connected with this profit adjustment an
enterprise’s residence status is also subject of
discussion, the procedures of this Convention
shall apply accordingly.
For the purposes of this Convention, the a
permanent establishment of an enterprise of an
Contracting State situated in another
Contracting State shall be deemed to be an
enterprise of the State in which it is situated.
This Convention applies to disputes on the
existence of a permanent establishment
situated in a Contracting State along the
dispute about what profits can be attributed
to such establishment, if in existence.
Insofar as the dispute concerns transactions
between a permanent establishment of an
enterprise of a third state situated in a
Contracting State with an associated
enterprise of a Contracting State, or insofar
as it concerns transactions between
permanent establishments of the same
enterprise of a third state situated in
different
Contracting
States,
these
permanent establishments shall also be
deemed to be an enterprise of a Contracting
State in which they are situated.
This Convention shall also apply where any one
or more of the enterprises concerned have made
losses rather than profits.
The provisions of Article 4(1) This
Convention shall cover covers both cases: (i)
where a transaction is carried out directly
between two legally distinct enterprises, (ii) as
well as cases where a transaction is carried out
between one of the enterprises an enterprise
and the a permanent establishment of the other
an associated enterprise situated in a third
country Contracting State, (iii) where a
transaction is carried out between two
permanent establishments of the same
enterprise of a Contracting State situated in
different Contracting States, and (iv) where
a transaction is carried out between two
permanent establishments of different
associated
enterprises
of
different
Contracting States situated in different
Contracting States.
This Convention shall apply to taxes on income
levied on behalf of a Contracting State or of
its political subdivisions or local authorities,
irrespective of the manner in which they are
levied. For purposes of this Convention
church taxes are considered taxes on income.
The existing taxes to which this Convention
shall apply are, in particular the following:

2624
As updated by the Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to
the Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (96/C26/01)
of January 31, 1996; Convention on the accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the
Republic of Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in connection with the adjustment
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(i) in Belgium:
(d) impôt des personnes
physiques/personenbelasting
(e) impôt des
sociétiés/vennootschapsbelasting
(f) impôt des personnes
morales/rechtspersonenbelasting
(g) impôt des non-résidents/belasting der
niet-verblijfhouders,
(h) taxe communale et la taxe
d’agglomération additionnelles à
l’impôt des personnes
physiques/aanvullende
gemeentebelasting en
agglomeratiebelasting op de
personenbelasting
(ii) in Bulgaria:
(c) данък върху доходите на
физическите лица
(d) корпоративен данък
(iii) in the Czech Republic
(c) daň z příjmů fyzických osob,
(d) daň z příjmů právnických
osob
(iv) in Denmark:
(c) indkomstskat til staten,
(d) den kommunale indkomstskat
(e) den amtskommunal indkomstskat
(v) in the Federal Republic of Germany:
(d) Einkommensteuer
(e) Körperschaftsteuer
(f) Gewerbesteuer, in so far as this tax is
based on trading profits
(vi) in Estonia:
(b) tulumaks
(vii) in Ireland:
(c) Cáin ioncaim
(d) cáin chorparáide
(viii) in Greece:
(c) φόρος εισοδήµατος φυσικών
προσώπων
(d) φόρος εισοδήµατος νοµικών
προσώπων
(e) εισφορά υπέρ των
επιχειρήσεων ύδρευσης και
αποχέτευσης
(ix) in Spain:
(d) Impuesto sobre la Renta de las
Personas Físicas,
(e) Impuesto sobre Sociedades,
(f) Impuesto sobre la Renta de
no Residents;
(x) in France:
(c) impôt sur le revenue

The existing taxes to which this Convention
shall apply are, in particular the following:
(i) in Belgium:
(a) impôt des personnes
physiques/personenbelasting;
(b) impôt des
sociétiés/vennootschapsbelasting;
(c) impôt des personnes
morales/rechtspersonenbelasting;
(d) impôt des non-résidents/belasting der
niet-verblijfhouders,
(e) taxe communale et la taxe
d’agglomération additionnelles à
l’impôt des personnes
physiques/aanvullende
gemeentebelasting en
agglomeratiebelasting op de
personenbelasting
(ii) in Bulgaria:2625
(a) данък върху доходите на
физическите лица;
(b) корпоративен данък;
(iii) in the Czech Republic:
(a) daň z příjmů fyzických osob;
(b) daň z příjmů právnických
osob;
(iv) in Denmark:
(a) indkomstskat til staten;
(b) den kommunale indkomstskat;
(c) den amtskommunal indkomstskat;
(v) in the Federal Republic of Germany:
(a) Einkommensteuer;
(b) Körperschaftsteuer;
(c) Gewerbesteuer, in so far as this tax is
based on trading profits;
(vi) in Estonia:
(a) tulumaks;
(vii) in Ireland:
(a) cáin ioncaim;
(b) cáin chorparáide;
(viii) in Greece:
(a) φόρος εισοδήµατος φυσικών
προσώπων;
(b) φόρος εισοδήµατος νοµικών
προσώπων;
(c) εισφορά υπέρ των
επιχειρήσεων ύδρευσης και
αποχέτευσης;
(ix) in Spain:
(g) Impuesto sobre la Renta de las
Personas Físicas;
(h) Impuesto sobre Sociedades;
(i) Impuesto sobre la Renta de no
Residents;

of profits of associated enterprises (2005/C 160/01) of June 30, 2005; Council Decision of 23 June 2008 concerning the accession of
Bulgaria and Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises; and Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23
July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU),
Brussels, December 9, 2014.
2625
Although this Accession Decision is considered void, Bulgaria is for clarity purposes included in article 2(2) EU Arbitration
Convention.
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(d) impôt sur les sociétés
(xi) in Croatia:
(c) porez na dohodak
(d) porez na dobit
(xii) in Italy:
(c) imposta sul reddito delle persone
fisiche
(d) imposta sul reddito delle società
(e) imposta regionae sulle attività
produttive
(xiii) in Cyprus:
(b) Φόρος Εισοδήµατος
(c) Έκτακτη Εισφορά για την Άµυνα της
Δηµοκρατίας
(xiv) in Latvia:
(c) uzņēmumu ienākuma nodoklis
(d) iedzīvotāju ienākuma nodoklis
(xv) in Lithuania:
(c) Gyventojų pajamų mokestis
(d) Pelno mokestis
(xvi) in Luxembourg:
(d) impôt sur le revenu des personnes
physiques
(e) impôt sur le revenue des collectivités
(f) impôt commercial, in so far as this
tax is based on trading profits;
(xvii) in Hungary:
(c) személyi jövedelemadó
(d) társasági adó
(e) osztalékadó
(xviii) in Malta:
(b) taxxa fuq l-income
(xix) in the Netherlands:
(c) inkomstenbelasting
(d) vennootschapsbelasting
(xx) in Austria:
(c) Einkommenssteuer
(d) Körperschaftssteuer
(xxi) in Poland:
(c) podatek dochodowy od osób
fizycznych
(d) podatek dochodowy od osób
prawnych
(xxii) in Portugal:
(c) imposto sobre o rendimento das
pessoas singulares
(d) imposto sobre o rendimento das
pessoas colectivas
(e) derrama para os municípios sobre o
imposto sobre o rendimento das
pessoas colectivas
(xxiii) in Romania
(d) impozitul pe venit,
(e) impozitul pe profit
(f) impozitul pe veniturile obținute din
România de nerezidenți
(xiv) in Slovenia:

(x) in France:
(e) impôt sur le revenue;
(f) impôt sur les societies;
(xi) in Croatia:2626
(e) porez na dohodak;
(f) porez na dobit;
(xii) in Italy:
(f) imposta sul reddito delle persone
fisiche;
(g) imposta sul reddito delle società;
(h) imposta regionae sulle attività
produttive;
(xiii) in Cyprus:
(d) Φόρος Εισοδήµατος;
(e) Έκτακτη Εισφορά για την Άµυνα της
Δηµοκρατίας;
(xiv) in Latvia:
(e) uzņēmumu ienākuma nodoklis;
(f) iedzīvotāju ienākuma nodoklis;
(xv) in Lithuania:
(e) Gyventojų pajamų mokestis;
(f) Pelno mokestis;
(xvi) in Luxembourg:
(g) impôt sur le revenu des personnes
physiques;
(h) impôt sur le revenue des collectivités;
(i) impôt commercial, in so far as this tax
is based on trading profits;
(xvii) in Hungary:
(a) személyi jövedelemadó;
(b) társasági adó;
(c) osztalékadó;
(xviii) in Malta:
(a) taxxa fuq l-income;
(xix) in the Netherlands:
(a) inkomstenbelasting;
(b) vennootschapsbelasting;
(xx) in Austria:
(a) Einkommenssteuer;
(b) Körperschaftssteuer;
(xxi) in Poland:
(a) podatek dochodowy od osób
fizycznych;
(b) podatek dochodowy od osób
prawnych;
(xxii) in Portugal:
(f) imposto sobre o rendimento das
pessoas singulares;
(a) imposto sobre o rendimento das
pessoas colectivas;
(b) derrama para os municípios sobre o
imposto sobre o rendimento das
pessoas colectivas;
(xxiii) in Romania:2627
(a) impozitul pe venit;
(b) impozitul pe profit;
(c) impozitul pe veniturile obținute din

2626
Inserted by the 2014 Accession Decision. Although this Accession Decision is considered void, Croatia is for clarity purposes
included in article 2(2) EU Arbitration Convention.
2627
Inserted by the 2008 Accession Decision. Although this Accession Decision is considered void, Romania is for clarity purposes
included in article 2(2) EU Arbitration Convention.
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(c) dohodnina,
(d) davek od dobička pravnih oseb
(xxv) in Slovakia:
(c) daň z príjmov právnických osôb
(d) daň z príjmov fyzických osôb
(xxvi) in Finland:
(e) valtion tuloverot/de statliga
inkomstskatterna
(f) yhteisöjen tulovero/inkomstskatten
för samfund
(g) kunnallisvero/kommunalskat
ten
(h) kirkollisvero/kyrkoskatten
(i) korkotulon lähdevero/källskatten
å ränteinkomst
(j) rajoitetusti verovelvollisen
lähdevero/källskatten för begränsat
skattskyldig
(xxvii) in Sweden:
(c) statliga inkomstskatten
(d) kupongskatten
(e) kommunala inkomstskatten
(xxviii) in the United Kingdom:
(c) Income Tax
(d) Corporation Tax.

2(3)

3(1)
2628

The Convention shall also apply to any
identical or similar taxes which are imposed
after the date of signature thereof in addition
to, or in place of existing taxes. The
competent authorities of the Contracting
States shall inform each other of any changes
made in the respective domestic laws.
For the purposes of this Convention:
‘competent authority’ shall mean:

România de nerezidenți;
(xiv) in Slovenia:
(a) dohodnina;
(b) davek od dobička pravnih oseb;
(xxv) in Slovakia:
(a) daň z príjmov právnických osôb;
(b) daň z príjmov fyzických osôb;
(xxvi) in Finland:
(a) valtion tuloverot/de statliga
inkomstskatterna;
(b) yhteisöjen tulovero/inkomstskatten för
samfund;
(c) kunnallisvero/kommunalskatte
n;
(d) kirkollisvero/kyrkoskatten;
(e) korkotulon lähdevero/källskatten å
ränteinkomst;
(f) rajoitetusti verovelvollisen
lähdevero/källskatten för begränsat
skattskyldig;
(xxvii) in Sweden:
(a) statliga inkomstskatten;
(b) kupongskatten;
(c) kommunala inkomstskatten;
(xxviii) in the United Kingdom:
(a) Income Tax;
(b) Corporation Tax.
The Convention shall also apply to any identical
or similar taxes which are imposed after the date
of signature thereof in addition to, or in place of
existing taxes. The competent authorities of the
Contracting States shall inform each other of
any changes made in the respective domestic
laws.
For the purposes of this Convention:
a)

•

•

•

•

•

In Belgium:
De Minister van Financiën or an
authorized representative,
Le Ministre des Finances or an
authorized representative,
In Bulgaria:
- Министъра на финансите или
негов упълномощен представите,
In the Czech Republic:
- Ο Υπουργός Οικονοµικών or an
authorized representative,
In Denmark:
- Skatteministeren or an authorized
representative,
In Germany:

The term ‘competent authority’ shall
mean:
• In Belgium:
- De Minister van Financiën or an
authorized representative;
- Le Ministre des Finances or an
authorized representative;
• In Bulgaria:
- Министъра на финансите или
негов упълномощен представите;
• In the Czech Republic:
- Ο Υπουργός Οικονοµικών or an
authorized representative;
• In Denmark:
- Skatteministeren or an authorized
representative;

2628
As updated by the Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to
the Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (96/C26/01)
of January 31, 1996; Convention on the accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the
Republic of Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in connection with the adjustment
of profits of associated enterprises (2005/C 160/01) of June 30, 2005; Council Decision of 23 June 2008 concerning the accession of
Bulgaria and Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises; and Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23
July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU),
Brussels, December 9, 2014.
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-

•

•

•

•

•

•

•

•

•
•

•

•

•

•

•

•

•

•

•

Der Bundesminister der Finanzen or
an authorized representative,
In Estonia:
- Rahandusminister or an authorized
representative,
In Ireland:
- The Revenue Commissioners or an
authorized representative,
In Greece:
- Ο Υπουργός των Οικονοµικών or an
authorized representative,
In Spain:
- El Ministro de Economía y Hacienda
or an authorized representative,
In France:
- Le Ministre chargé du budget or an
authorized representative,
In Croatia:
- Ministar financija or an authorised
representative,
In Italy:
Il Capo del Dipartimento per le
Politiche Fiscali or an authorized
representative,
In Cyprus:
- Ο Υπουργός Οικονοµικών or an
authorized representative,
In Latvia:
- Valsts ieņēmumu dienests,
In Lithuania:
- Finansų ministras or an authorized
representative,
In Luxembourg:
- Le ministre des finances or an
authorized representative,
In Hungary:
- A pénzügyminiszter or an authorized
representative,
In Malta:
- Il Ministru responsabbli għall-finanzi
or an authorized representative,
In the Netherlands:
- De Minister van Financiën or an
authorized representative,
In Austria:
- The Bundesminister für Finanzen or
an authorized representative,
In Poland:
- Minister Finansów or an authorized
representative,
In Portugal:
- Ministro das Finanças or an
authorized representative,
In Romania:
Presedintele Agentiei Nationale de
Administrare Fiscala sau un reprezentant
autorizat,
In Slovenia:
- Ministrstvo za finance or an
authorized representative,
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• In Germany:
- Der Bundesminister der Finanzen or
an authorized representative;
• In Estonia:
- Rahandusminister or an authorized
representative;
• In Ireland:
- The Revenue Commissioners or an
authorized representative;
• In Greece:
- Ο Υπουργός των Οικονοµικών or
an authorized representative;
• In Spain:
- El Ministro de Economía y
Hacienda
or
an
authorized
representative;
• In France:
- Le Ministre chargé du budget or an
authorized representative;
• In Croatia:
- Ministar financija or an authorised
representative;
• In Italy:
- Il Capo del Dipartimento per le
Politiche Fiscali or an authorized
representative;
• In Cyprus:
- Ο Υπουργός Οικονοµικών or an
authorized representative;
• In Latvia:
Valsts ieņēmumu dienests;
• In Lithuania:
Finansų ministras or an authorized
representative;
• In Luxembourg:
- Le ministre des finances or an
authorized representative;
• In Hungary:
- A
pénzügyminiszter
or
an
authorized representative;
• In Malta:
- Il Ministru responsabbli għallfinanzi
or
an
authorized
representative;
• In the Netherlands:
- De Minister van Financiën or an
authorized representative;
• In Austria:
- The Bundesminister für Finanzen or
an authorized representative;
• In Poland:
- Minister Finansów or an authorized
representative;
• In Portugal:
- Ministro das Finanças or an
authorized representative;
• In Romania:
- Presedintele Agentiei Nationale de
Administrare Fiscala sau un
reprezentant autorizat;
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•

•

•

•

3(2)

In Slovakia:
- Minister financií or an authorized
representative,
In Finland:
- Valtiovarainministeriö
or
an
authorized representative,
In Sweden:
- Finansministern or an authorized
representative,
In the United Kingdom:
- The Commissioners of Inland
Revenue
or
an
authorized
representative.

Any term not defined in this Convention shall,
unless the context otherwise requires, have
the meaning which it has under the double
taxation convention between the States
concerned.
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• In Slovenia:
- Ministrstvo za finance or an
authorized representative;
• In Slovakia:
- Minister financií or an authorized
representative;
• In Finland:
- Valtiovarainministeriö
or
an
authorized representative;
• In Sweden:
- Finansministern or an authorized
representative;
• In the United Kingdom:
- The Commissioners of Inland
Revenue
or
an
authorized
representative.
b) The terms ‘enterprise of a Contracting
State’ and ‘enterprise of the other
Contracting State’ mean an enterprise
carried on by a resident of a
Contracting State and an enterprise
carried on by a resident of the other
Contracting State respectively;
c) The term ‘enterprise’ applies to the
carrying on of any business, including
the performance of professional services
and of other activities of an independent
character;
d) The term ‘resident’ of a Contracting
State’ means any person who, under the
laws of that State, is liable to tax therein
by reason of his domicile, residence,
place of management or any other
criterion of a similar nature;
e) For purposes of this Convention
enterprises are considered associated
when:
- An enterprise of a Contracting State
participates directly or indirectly in
the management, control or capital
of an enterprise of another
Contracting State; or
- The same persons participate
directly or indirectly in the
management, control or capital of an
enterprise of one Contracting State
and an enterprise of another
Contracting State.
f) The term ‘permanent establishment’
means a fixed place of business through
which the business of an enterprise is
wholly or partly carried on.
As regards the application of this Convention
at any time by a Contracting State, Any any
term not otherwise defined in the this
Convention shall, unless the context otherwise
requires, have the meaning that it has under the
double taxation convention between the States
concerned laws of that Contracting State that
applies this Convention, any meaning under
the applicable tax laws of that State prevailing
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4(1)

Where:
(a) an enterprise of a Contracting State
participates directly or indirectly in the
management, control or capital of an
enterprise of another Contracting State, or
(b) the same persons participate directly or
indirectly in the management, control or
capital of an enterprise of one Contracting
State and an enterprise of another Contracting
State,
and in either case conditions are made or
imposed between the two enterprises in their
commercial or financial relations which differ
from those which would be made between
independent enterprises, then any profits
which would, but for those conditions, have
accrued to one of the enterprises, but, by
reason of those conditions, have not so
accrued, may be included in the profits of that
enterprise and taxed accordingly.

4(2)

Where an enterprise of a Contracting State
carries on business in another Contracting
State through a permanent establishment
situated therein, there shall be attributed to
that permanent establishment the profits
which it might be expected to make if it were
a distinct and separate enterprise engaged in
the same or similar activities under the same
or similar conditions and dealing wholly
independently with the enterprise of which it
is a permanent establishment.

5

Where a Contracting State intends to adjust
the profits of an enterprise in accordance with
the principles set out in Article 4, it shall
inform the enterprise of the intended action in
due time and give it the opportunity to inform
the other enterprise so as to give that other
enterprise the opportunity to inform in turn
the other Contracting State.
However, the Contracting State providing
such information shall not be prevented from
making the proposed adjustment.
If after such information has been given the
two enterprises and the other Contracting
State agree to the adjustment, Articles 6 and 7
shall not apply.
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over a meaning given to the term under other
laws of that State. The Contracting State to
which the request for the convention’s
application was submitted, in accordance
with Article 6(1), is deemed to be the
Contracting State that applies this
Convention.
Where:
(a) an enterprise of a Contracting State
participates directly or indirectly in the
management, control or capital of an
enterprise of another Contracting State, or
(b) the same persons participate directly or
indirectly in the management, control or capital
of an enterprise of one Contracting State and an
enterprise of another Contracting State,
enterprises are associated pursuant to
paragraph 1, sub e, of Article 3 of this
Convention and in either case if conditions are
made or imposed between the two these
enterprises in their commercial or financial
relations which differ from those which would
be made between independent enterprises, then
any profits which would, but for those
conditions, have accrued to one of the
enterprises, but, by reason of those conditions,
have not so accrued, may be included in the
profits of that enterprise and taxed accordingly.
Where an enterprise of a Contracting State
carries on business in another Contracting State
through a permanent establishment situated
therein, there shall be attributed to that
permanent establishment The profits that are
attributable to the permanent establishment
are the profits which it might be expected to
make, in particular in its dealings with other
parts of the enterprise, if it were a distinct and
separate enterprise engaged in the same or
similar activities under the same or similar
conditions and dealing wholly independently
with the enterprise of which it is a permanent
establishment taking into account the
functions performed, assets used and risks
assumed by the enterprise through the
permanent establishment and through the
other parts of the enterprise.
Deleted.
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6(1)

Where an enterprise considers that, in any
case to which this Convention applies, the
principles set out in Article 4 have not been
observed, it may, irrespective of the remedies
provided by the domestic law of the
Contracting States concerned, present its case
to the competent authority of the Contracting
State of which it is an enterprise or in which
its permanent establishment is situated. The
case must be presented within three years of
the first notification of the action which
results or is likely to result in double taxation
within the meaning of Article 1.
The enterprise shall at the same time notify
the competent authority if other Contracting
States may be concerned in the case. The
competent authority shall then without delay
notify the competent authorities of those other
Contracting States.

6(2)

NEW

If the complaint appears to it to be wellfounded and if it is not itself able to arrive at a
satisfactory solution, the competent authority
shall endeavor to resolve the case by mutual
agreement with the competent authority of
any other Contracting State concerned, with a
view to the elimination of double taxation on
the basis of the principles set out in Article 4.
Any mutual agreement reached shall be
implemented irrespective of any time limits
prescribed by the domestic laws of the
Contracting States concerned.
-

NEW

-

NEW

-
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Where an enterprise considers that, in any case
to which this Convention applies, the principles
set out in Article 4 have not been observed, it
may, irrespective of the remedies provided by
the domestic law of the Contracting States
concerned, present its case submit a request
for the application of this Convention to the
competent authority of the Contracting State of
which it is an enterprise or in which its
permanent establishment is situated. The case
request must be presented submitted within
three years of the first notification of the action
which results or is likely to result in double
taxation within the meaning of Article 1.
The enterprise shall at the same time notify the
competent authority if which other Contracting
States may be concerned in the case. The
competent authority shall then without delay
notify the competent authorities of those other
Contracting States of the request submitted.
If the complaint appears to it to be well-founded
and if it is not itself able to arrive at a
satisfactory solution, the competent authority
shall endeavor to resolve the case by mutual
agreement with the competent authority of any
other Contracting State concerned, with a view
to the elimination of double taxation on the
basis of the principles set out in Article 4. Any
mutual agreement reached shall be implemented
irrespective of any time limits prescribed by the
domestic laws of the Contracting States
concerned.
Incorporation of article 13 EU Arbitration
Convention
The fact that the decisions taken by the
Contracting States, concerning the taxation of
profits resulting from a transaction between
associated enterprises, have become final shall
not prevent recourse to does not constitute a
ground for denying access to the convention’s
procedures or handling the case under the
procedures set out in Articles 6 and 7 this
Convention.
A competent authority to which a request for the
application of this Convention is submitted on
the basis of paragraph 1 must, within sixmonths as from the date of receipt of this
request, judge whether the request is wellfounded and whether it is itself able to arrive at
a satisfactory solution. In the absence of such
judgment within this period, the request will be
deemed to be admitted and referred to the
mutual agreement procedure.
For purposes of this Convention a request is
considered not well-founded if the case for
which a request is submitted, is not covered by
Article 1 of this Convention, if the enterprise
and/or its associated enterprise(s) submitting the
request is not an enterprise of a Contracting
State, if the request is not filed within the term s
mentioned in Article 6(1), or if the request does
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NEW

-

NEW

-

NEW

-

NEW

-

Amsterdam, June 2016

not contain sufficient information to judge it on
its well-founded merits.
For purposes of this convention a solution is
considered satisfactory if the action that leads
to, or is likely to lead to, a situation where
profits are included in the profits of an
enterprise of a Contracting State specified in
Article 1 is reversed, or if the same profits are
also included, or are likely to be also included,
in the profits of an enterprise of another
Contracting State, the situation where these
profits are reduced by a corresponding amount.
Where a request for the application of this
Convention is submitted, the taxation
underlying this request, if not already paid, shall
be suspended from the date of receipt of this
request up to the date the implementation of the
outcome of the procedures, referred to in article
(*) of this Convention. Insofar as a request is
not referred to the mutual agreement procedure
under this Convention, the period of suspension
runs to the date the request is judged to be not
well-founded or, if applicable, the date on which
a satisfactory solution is implemented.
Where a request for the application of this
Convention is submitted, no interest shall be
charged or refunded relating to the taxation
underlying this request from the date of receipt
of this request up to the date the implementation
of the outcome of the Convention’s procedures
referred to in Article (*) of this Convention. If a
case is not referred to the mutual agreement
procedure under this Convention, the period for
not charging or refunding interest runs to the
date the request is judged to be not wellfounded or, if applicable, the date on which a
satisfactory solution is implemented.
All information that is collected, used and
exchanged by competent authorities of the
Contracting States involved in the case prior to
and during the application of the procedures
under this Convention shall be treated as secret
in the same manner as information obtained
under the domestic laws of those States and
shall be disclosed only to persons or authorities
(including courts and administrative bodies)
concerned with the assessment or collection of,
the enforcement or prosecution in respect of, or
the determination of appeals in relation to the
taxes referred to in Article 2 of this Convention.
Such persons or authorities shall use the
information only for such purposes. They may
disclose the information in public court
proceedings or in judicial decisions.
If the competent authorities reach an
agreement as a result of the mutual
agreement
procedure,
the
competent
authority to which the request under
paragraph 1 of this Article was submitted
shall inform the enterprise that submitted
this request of the agreement reached. Upon
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NEW

-

NEW

-

7(1)

If the competent authorities concerned fail to
reach an agreement that eliminates the double
taxation referred to in Article 6 within two
years of the date on which the case was first
submitted to one of the competent authorities
in accordance with Article 6 (1), they shall set
up an advisory commission charged with
delivering its opinion on the elimination of
the double taxation in question.
Enterprises may have recourse to the remedies
available to them under the domestic law of
the Contracting States concerned; however,
where the case has so been submitted to a
court or tribunal, the term of two years
referred to in the first subparagraph shall be
computed from the date on which the
judgment of the final court of appeal was
given.
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acceptance of this agreement by that
enterprise and the other associated
enterprises concerned, Any mutual the
agreement reached shall be implemented
irrespective of any time limits prescribed by the
domestic laws of the Contracting States
concerned.
Incorporated from the Joint Declaration on
article 13
Where, in one or all of the Contracting States
concerned, the decisions regarding the taxation
giving rise to the procedures referred to in
Articles 6 and 7 have been altered after the
procedure referred to in Article 6 has been
concluded resulted in an agreement or after
the arbitration commission referred to in
Article 7 has delivered its decision, referred to
in Article 12 has been taken and where double
taxation within the meaning of Article 1 results,
account being taken of the application of the
outcome of that procedure or that decision,
Articles 6 and 7 shall apply the result of that
agreement or that decision shall be revised so
as to take account of such alteration in the
taxation.
If following the alteration of a decision a mutual
agreement is to be revised, the competent
authorities concerned should agree on such
revision within six months as from the date of
an alteration of the decision.
If such agreement cannot be reached within that
period, the former members of the arbitration
commission are re-appointed and shall deliver a
revised decision within three months from the
date of expiry of that six-month deadline.
The rules for implementation of a mutual
agreement or arbitration decision, mentioned in
Articles (*) respectively (*) shall also apply to a
revised agreement or decision.
If the competent authorities concerned fail to
reach an agreement that eliminates the double
taxation referred to in Article (*) within two
years of from the date on which the case was
first submitted to one of the competent
authorities in accordance with Article 6 (1), they
shall set up an advisory commission the case
shall be referred to an arbitration
commission, which is charged with delivering
its opinion a decision on the elimination of the
double taxation in question.
The arbitration commission shall be
established and its members shall be
appointed within two months after expiry of
this 18-month term by the competent
authority to which the request for the
application of this Convention, as specified in
Article 6(1), was submitted. This competent
authority
shall
submit
all
relevant
information and documentation of the case to
the arbitration commission.
If the commission is not established within
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7(2)

The submission of the case to the advisory
commission shall not prevent a Contracting
State from initiating or continuing judicial
proceedings or proceedings for administrative
penalties in relation to the same matters.

7(3)

Where the domestic law of a Contracting
State does not permit the competent
authorities of that State to derogate from the
decisions of their judicial bodies, paragraph 1
shall not apply unless the associated
enterprise of that State has allowed the time
provided for appeal to expire, or has
withdrawn any such appeal before a decision
has been delivered. This provision shall not
affect the appeal if and in so far as it relates to
matters other than those referred to in Article
6.
The competent authorities may by mutual
agreement and with the agreement of the
associated enterprises concerned waive the
time limits referred to in paragraph 1.
In so far as the provisions of paragraphs 1 to 4
are not applied, the rights of each of the
associated enterprises, as laid down in Article
6, shall be unaffected.

7(4)

7(5)

NEW

-

8(1)

The competent authority of a Contracting
State shall not be obliged to initiate the
mutual agreement procedure or to set up the
advisory commission referred to in Article 7
where legal or administrative proceedings
have resulted in a final ruling that by actions
giving rise to an adjustment of transfers of
profits under Article 4 one of the enterprises
concerned is liable to a serious penalty.

8(2)

Where judicial or administrative proceedings,
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this two-month term, the European
Commission shall within one month of the
expiry of that three-month term establish the
commission and appoint its members
accordingly.
The submission of the case to the advisory
arbitration commission shall not prevent a
Contracting State from initiating or continuing
judicial proceedings or proceedings for
administrative penalties in relation to the same
matters.
Deleted.

Deleted.

Deleted.

When domestic legal or administrative
proceedings have been initiated by one or both
of the associated enterprises in respect of the
same case for which a request under Article 6(1)
has been submitted, those proceedings, shall be
suspended until an agreement between the
competent authorities involved has been reached
or, as the case may be, an arbitration decision
has been given.
When domestic judicial or administrative
procedures have not yet been initiated, the timelimit for lodging these procedures shall be
suspended until an agreement between the
competent authorities involved has been reached
or, as the case may be, an arbitration decision
has been given.
The competent authority of a Contracting State
shall not be obliged to initiate the mutual
agreement procedure or to set up the advisory
commission referred to in Article 7 where legal
or administrative proceedings have resulted in a
final ruling that by actions giving rise to an
adjustment of transfer of profits adjustment
under pursuant to Article 4 of this Convention,
or pursuant to a corresponding provision in
the Contracting State’s domestic legislation,
one of the enterprises concerned is liable to a
serious penalty for committing tax fraud.
Where judicial legal or administrative
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initiated with a view to a ruling that by
actions giving rise to an adjustment of profits
under Article 4 one of the enterprises
concerned was liable to a serious penalty, are
being conducted simultaneously with any of
the proceedings referred to in Articles 6 and
7, the competent authorities may stay the
latter proceedings until the judicial or
administrative proceedings have been
concluded.

9(1)

9(2)

9(3)

9(4)

The advisory commission referred to in
Article 7 (1) shall consist of, in addition to its
Chairman:
- two representatives of each competent
authority concerned; this number may be
reduced to one by agreement between the
competent authorities,
- an even number of independent persons of
standing to be appointed by mutual agreement
from the list of persons referred to in
paragraph 4 or, in the absence of agreement,
by the drawing of lots by the competent
authorities concerned.
When the independent persons of standing are
appointed an alternate shall be appointed for
each of them according to the rules for the
appointment of the independent persons in
case the independent persons are prevented
from carrying out their duties.

Where lots are drawn, each of the competent
authorities may object to the appointment of
any particular independent person of standing
in any circumstance agreed in advance
between the competent authorities concerned
or in one of the following situations:
- where that person belongs to or is working
on behalf of one of the tax administrations
concerned,
- where that person has, or has had, a large
holding in or is or has been an employee of or
adviser to one or each of the associated
enterprises,
- where that person does not offer a sufficient
guarantee of objectivity for the settlement of
the case or cases to be decided.
The list of independent persons of standing
shall consist of all the independent persons
nominated by the Contracting States. For this
purpose each Contracting State shall nominate
five persons and shall inform the SecretaryGeneral of the Council of the European
Communities thereof. Such persons must be
nationals of a Contracting State and resident
within the territory to which this Convention
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proceedings, initiated with a view to a ruling
that by actions giving rise to an adjustment of
profits under pursuant to Article 4 of this
Convention, or pursuant to a corresponding
provision in the Contracting States’ domestic
legislation, one of the enterprises involved was
liable to a serious penalty for committing tax
fraud, are being conducted simultaneously with
any of the proceedings referred to in articles 6
and 7 of this Convention, the competent
authorities may stay the latter proceedings until
the judicial legal or administrative proceedings
have been concluded.
The advisory arbitration commission referred
to in Article 7(1) shall consist of, in addition to
its a Cchairman: Two, one representatives of
per each competent authority Contracting
State concerned; this number may be reduced to
one by agreement between the competent
authorities; and two An even number of
independent persons of standing to be appointed
by mutual agreement from the list of persons
referred to in paragraph 4 or, in the absence of
agreement, by the drawing of lots by the
competent authorities concerned.
When the independent persons of standing and
the chairman are appointed an alternate shall
be appointed for each of them according to the
rules for the appointment of the independent
persons or the chairman respectively. An
alternate will be called in to replace an
appointed independent person or the
chairman in case the independent persons are
he is prevented from carrying out their his
duties.
Deleted.

The list of independent persons of standing shall
consist of all independent persons nominated by
the Contracting States. For this purpose each
Contracting State shall nominate five persons
and shall inform the Secretary-General of the
Council of the European Communities
European Commission thereof. Such persons
must be nationals of a Contracting State and
resident within the territory to which this
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applies. They must be competent and
independent. The Contracting States may
make alterations to the list referred to in the
first subparagraph; they shall inform the
Secretary-General of the Council of the
European Communities thereof without delay.

9(5)

The representatives and independent persons
of standing appointed in accordance with
paragraph 1 shall elect a Chairman from
among those persons of standing on the list
referred to in paragraph 4, without prejudice
to the right of each competent authority
concerned to object to the appointment of the
person of standing thus chosen in one of the
situations referred to in paragraph 3. The
Chairman must possess the qualifications
required for appointment to the highest
judicial offices in his country or be a
jurisconsult of recognized competence.

9(6)

The members of the advisory commission
shall keep secret all matters which they learn
as a result of the proceedings. The
Contracting States shall adopt appropriate
provisions to penalize any breach of secrecy
obligations. They shall, without delay inform
the
Commission
of
the
European
Communities of the measures taken. The
Commission of the European Communities
shall inform the other Contracting States.
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Convention applies. They must be competent
and independent. The Contracting States may
make alterations to the list referred to in the first
subparagraph; they shall inform the SecretaryGeneral of the Council of the European
Communities thereof without delay.
If at any time a Contracting State does not
nominate any or nominates less than five
persons, if a nominated person is no longer
eligible, or if the nominee is considered by the
European
Commission
not
to
be
independent, the European Commission shall
nominate the person or these persons on this
State’s behalf. Such nomination can be
repealed if that Contracting State itself
nominates the required number of persons or
replaces non-eligible and/or non-independent
persons.
The representatives and independent persons of
standing appointed in accordance with
paragraph 1 shall elect a Chairman from among
those persons of standing on the list referred to
in paragraph 4, without prejudice to the right of
each competent authority concerned to object to
the appointment of the person of standing thus
chosen in one of the situations referred to in
paragraph 3.
The competent authorities concerned shall,
within 15 days after the other members of
the arbitration commission have been
appointed, select by mutual agreement three
persons from the list of independent persons
referred to in paragraph 4 whom they
consider eligible to act as the chairman of the
arbitration commission.
The persons selected may not be citizens,
residents or nationals of either Contracting
State involved in the case to be decided by
the arbitration commission and The chairman
must possess the qualifications required for
appointment to the highest judicial offices in his
country their state(s) of residence or be a
jurisconsults of recognized competence.
The appointed members of an arbitration
commission shall within 15 days of the date
of nomination of the three persons by the
competent authorities concerned appoint one
of those three persons as the chairman of the
arbitration commission.
The members of the advisory arbitration
commission shall keep secret all matters which
that they learn as a result of the proceedings.
The Contracting States shall adopt appropriate
provisions to penalize any breach of secrecy
obligations; they shall be entirely free as
regards the nature and scope of these
provisions. They The Contracting States
shall, without delay inform the Commission of
the
European
Communities
European
Commission of the measures taken. The
Commission of the European Communities
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9(7)

NEW

The Contracting States shall take all necessary
steps to ensure that the advisory commission
meets without delay once cases are referred to
it.
-

NEW

-

NEW

-

NEW

-
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European Commission shall in turn inform
the other Contracting States of the measures
taken and publish these measures.
Deleted.

The advisory arbitration commission will be
assisted by a secretariat for which the facilities
will be provided by the Member State that
initiated the establishment of the advisory
commission unless otherwise agreed by the
Member States concerned. For reasons of
independence, this secretariat will function
under the super vision of the Chairman of the
advisory commission European Commission,
under which it will also function. Next to its
function to assist arbitration commissions,
the secretariat is also responsible for
registering and monitoring all cases dealt
with under this Convention, other registering
tasks assigned to the European Commission
in this Convention and for handling
complaints and other issues submitted by
taxpayers in respect of the functioning of this
Convention.
Members of the secretariat will be bound by the
secrecy provisions as stated in Article 9(6) of
the Arbitration Members of the secretariat
shall keep secret all matters they learn as a
result of the proceedings. The provisions of
Article 339 TFEU and Commission Decision
2001/844 of November 29, 2001, or any act
and/or decision taken thereafter that replaces
this article and/or decision, shall apply to
members of the secretariat.
Each competent authority concerned shall
appoint its own representative within two
months of the date specified in Article 7(1). If a
competent authority fails to appoint its own
representative within this term, the European
Commission shall appoint such representative
instead within one month thereafter from the list
of persons referred to in paragraph 4.
Representatives of the Contracting States shall
have experience and expertise in international
tax and transfer pricing matters and also possess
legal and economic knowledge. Persons
working in the tax assessment, tax audit or tax
policy department of either State and/or persons
who previously have been involved in the case
during prior stages under this Convention shall
not be eligible to be appointed as representatives
of Contracting States.
The competent authorities involved shall by
mutual agreement appoint two independent
persons of standing from the list of persons
referred to in paragraph 4 within two months of
the date specified in Article 7(1). If the
competent
authorities
fail
to
appoint
independent persons within this period, the
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NEW

-

NEW

-

10(1)

For the purposes of the procedure referred to
in Article 7, the associated enterprises
concerned may provide any information,
evidence or documents which seem to them
likely to be of use to the advisory commission
in reaching a decision. The enterprises and the
competent authorities of the Contracting
States concerned shall give effect to any
request made by the advisory commission to
provide information, evidence or documents.
However, the competent authorities of any
such Contracting State shall not be under any
obligation:
(a) To carry out administrative measures at
variance with its domestic law or its normal
administrative practice;
(b) To supply information which is not
obtainable under its domestic law or in its
normal administrative practice; or
(c) To supply information which would
disclose any trade, business, industrial or
professional secret or trade process, or
information the disclosure of which would be
contrary to public policy (ordre public).
Each of the associated enterprises may, at its
request, appear or be represented before the
advisory commission. If the advisory
commission so requests, each of the
associated enterprises shall appear or be

10(2)
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European Commission will on their behalf
appoint these persons within one month
thereafter from the list of persons referred to in
paragraph 4.
A person shall be nominated for a minimum
of three years as from the date of their
nomination. If these persons are thereafter
still eligible to act as an independent member
of an arbitration commission, a Contracting
State may re-nominate that person for a
subsequent three-year period.
Contracting States may make alterations to the
list referred to in the first subparagraph;
paragraph 4 at any time during this threeyear period or thereafter. When making such
alterations or if the Contracting States renominate a person after expiry of a threeyear period, they shall inform the European
Commission thereof without delay.
In case competent authorities fail to nominate
three persons eligible to act as the chairman of
an advisory arbitration commission within the
15-day term, the European Commission shall
nominate these persons on their behalf within 15
days thereafter from the list of independent
persons referred to in paragraph 4.
In case the other appointed members of the
advisory arbitration fail to appoint a chairman
from the three nominated persons within the 15day term, the European Commission shall on
their behalf appoint the chairman within 15 days
thereafter.
The associated enterprises concerned may
provide any information, evidence or documents
that seem to them likely to be of use to the
advisory commission in for reaching a decision.
The associated enterprises and the competent
authorities of the Contracting States concerned
shall give effect to any request made by the
advisory arbitration commission to provide
information, evidence or documents. However,
the competent authorities of any such
Contracting State shall not be under any
obligation:
(a) To carry out administrative measures at
variance with its domestic law or and its normal
administrative practice;
(b) To supply information which is not
obtainable under its domestic law or in its
normal administrative practice; or
(c) To supply information which would disclose
any trade, business, industrial or professional
secret or trade process, or information the
disclosure of which would be contrary to public
policy (ordre public).
Each of the associated enterprises may, at its
request, appear or be represented before the
advisory commission. If the advisory
commission so requests, each of the associated
enterprises shall appear or be represented before
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represented before it.

11(1)

The advisory commission referred to in
Article 7 shall deliver its opinion not more
than six months from the date on which the
matter was referred to it.
The advisory commission must base its
opinion on Article 4.

11(2)

The advisory commission shall adopt its
opinion by a simple majority of its members.
The competent authorities concerned may
agree on additional rules of procedure.

11(3)

The costs of the advisory commission
procedure, other than those incurred by the
associated enterprises, shall be shared equally
by the Contracting States concerned.

NEW

-

NEW

-

12(1)

The competent authorities party to the
procedure referred to in Article 7 shall, acting
by common consent on the basis of Article 4,
take a decision which will eliminate the
double taxation within six months of the date
on which the advisory commission delivered
its opinion. The competent authorities may
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it During the arbitration procedure the
arbitration commission shall organize a
hearing session in which in any case the
associated enterprises concerned shall be
present, and if requested, also the
Contracting States involved and in particular
the Contracting State that issued the first tax
assessment notice (i.e. the final decision of the
tax administration on the additional income,
or equivalent) that resulted, or may result, in
double taxation within the meaning of Article
1 of the Arbitration Convention.
Appearance at such u hearing session is
obligatory for all associated enterprises,
government institutions, authorities or
officials representing these institutions or
authorities invited to it.
The advisory arbitration commission referred
to in Article 7 shall deliver its opinion decision
within six months from the date on which the
matter was referred to it. The advisory
arbitration commission must base its opinion
this decision on the principles incorporated
in Article 4 of this Convention.
Unless one of the enterprises involved does
not accept the decision of the arbitration
commission, this decision shall constitute a
mutual agreement between the competent
authorities concerned and shall be binding
on them with respect to that case.
The advisory arbitration commission shall
adopt its opinion decision by a simple majority
of its members. The competent authorities
concerned may agree on additional rules of
procedure.
The costs of the advisory arbitration
commission procedure, other than those
incurred by the associated enterprises, shall be
shared equally by the Contracting States
concerned.
The mutual agreement that implements the
arbitration decision shall be implemented
irrespective of any time limits prescribed by the
domestic laws of the Contracting States
concerned.
Replacement from article 12(2) EU Arbitration
Convention:
The decision of the arbitration commission shall
be published in anonymous form – that is
without mentioning the names of the associated
enterprises concerned and with deletion of any
further details that might disclose the identity of
those enterprises or any other sensitive
information of those enterprises.
Deleted.
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12(2)

take a decision which deviates from the
advisory commission's opinion. If they fail to
reach agreement, they shall be obliged to act
in accordance with that opinion.
The competent authorities may agree to
publish the decision referred to in paragraph
1, subject to the consent of the enterprises
concerned.

13

The fact that the decisions taken by the
Contracting States, concerning the taxation of
profits resulting from a transaction between
associated enterprises, have become final
shall not prevent recourse to the procedures
set out in Articles 6 and 7.

14

For the purposes of this Convention, the
double taxation of profits shall be regarded as
eliminated if either:
(a) the profits are included in the computation
of taxable profits in one State only; or
(b) the tax chargeable on those profits in one
State is reduced by an amount equal to the tax
chargeable on them in the other.

15

Nothing in this Convention shall affect the
fulfillment of wider obligations with respect
to the elimination of double taxation in the
case of an adjustment of profits of associated
enterprises resulting either from other
conventions to which the Contracting States
are or will become parties or from the
domestic law of the Contracting States.
The territorial scope of this Convention shall
be that defined in Article 227 (1) of the Treaty
establishing
the
European
Economic
Community, without prejudice to paragraph 2
of this Article.

16(1)

16(2)

This Convention shall not apply to:
- the French territories referred to in Annex
IV to the Treaty establishing the European
Economic Community,
- the Faroe Islands and Greenland
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Replacement to article 11 EU Arbitration
Convention:
The competent authorities may agree to publish
the decision referred to in paragraph 1, subject
to the consent of the enterprises concerned.
Deleted and added to article 6 EU Arbitration
Convention.

For the purposes of this Convention, the double
taxation of profits shall be considered as
eliminated if either:
(a) the profits are included in the computation of
taxable profits in one Contracting State only;
or
(b) the tax chargeable on those profits in one
Contracting State is reduced by an amount
equal to the tax chargeable on them in the other
Contracting State.
Nothing in this Convention shall affect the
fulfillment of wider obligations with respect to
the elimination of double taxation in the case of
an adjustment of profits of associated
enterprises resulting either from other
conventions to which the Contracting States are
or will become parties or from the domestic law
of the Contracting States.
The territorial scope of this This Convention
shall be that defined in Article 227(1) of the
Treaty establishing the European Economic
Community apply to the European territories
of the Contracting States. These territories
include the Åland Islands (Finland),
Helgoland and Büsingen am Hochrhein
(Germany),
Mount
Athos
(Greece),
Campione d’Italia (Italy), the Azores
archipelagos and Madeira (Portugal), and
the Canary Islands, Ceuta & Melilla and
Plazas de Soberanía (Spain).
This Convention shall not apply to the French
territories referred to in Annex IV to the Treaty
establishing
the
European
Economic
Community the Faroe Islands and Greenland
(Denmark), Mayotte, French Polynesia, Saint
Pierre & Miquelon, Wallis & Futuna Islands,
New Caledonia & dependencies, French
Southern and Antarctic, Clipperton Islands
Mayotte, French Polynesia, Saint Pierre &
Miquelon, Wallis & Futuna Islands, New
Caledonia & dependencies, French Southern,
Antarctic and Saint Barthélemy and Saint
Martin, French Guiana, Guadeloupe,
Martinique and Réunion (France), Aruba,
Bonaire, Curacao, Saba, Sint Eustatius and
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17

This Convention will be ratified by the
Contracting States. The instruments of
ratification will be deposited at the office of
the Secretary-General of the Council of the
European Communities.

18

This Convention shall enter into force on the
first day of the third month following that in
which the instrument of ratification is
deposited by the last signatory State to take
that step. The Convention shall apply to
proceedings referred to in Article 6 (1) which
are initiated after its entry into force.

19

The Secretary-General of the Council of the
European Communities shall inform the
Contracting States of:
(a) the deposit of each instrument of
ratification;
(b) the date on which this Convention will
enter into force;
(c) the list of independent persons of standing
appointed by the Contracting States and any
alterations thereto in accordance with Article
9 (4).
This Convention is concluded for a period of
five years. It shall be extended for further
periods of five years at a time, unless a
Contracting State informs the SecretaryGeneral of the Council of he European Union
of its objection thereto in writing at least six
months before the expiry of any five- year
period.︎
Each Contracting State may, at any time, ask
for a revision of this Convention. In that
event, a conference to revise the Convention
will be convened by the President of the
Council of the European Communities.

202629

21

Sint Maarten (the Netherlands), and
Guernsey, Jersey, Isle of Man, Akrotiri &
Dhekelia, Anguilla, Bermuda, British Virgin
Islands, British Antarctic Territory, British
Indian Ocean Territory, Cayman Islands,
Falkland Islands, Gibraltar, Montserrat,
Pitcairn, Saint Helena & dependencies, South
Georgia & South Sandwich Islands and
Turks & Caicos Islands (the United
Kingdom).
This Convention will be ratified by the
Contracting States. The instruments of
ratification will be deposited at the offices of the
Secretary-General of the Council of the
European
Communities
European
Commission.
This Convention shall enter into force on the
first day of the third month following that in
which the instrument of ratification is deposited
by the last signatory Contracting State to take
that step. The Convention shall apply to
proceedings requests as referred to in Article 6
(1) which that are initiated submitted after its
entry into force.
The Secretary-General of the Council of the
European Communities European Commission
shall inform the Contracting States of:
(a) The deposit of each instrument of
ratification;
(b) The date on which this Convention will
enter into force;
(c) The list of independent persons of standing
appointed nominated by the Contracting States
and any alterations thereto in accordance with
Article 9 (4).
This Convention is concluded for a period of
five years. It shall be extended for further
periods of five years at a time, unless a
Contracting State informs the Secretary-General
of the Council of he European Union European
Commission of its objection thereto in writing
at least six months before the expiry of any fiveyear period.
Each Contracting State may, at any time, ask
for a revision of this Convention. In that event,
a conference to revise the Convention will be
convened by the President of the Council of the
European
Communities
European
Commission.

2629
As updated by the Protocol amending the Convention of 23 July 1990 on the elimination of double taxation in connection with the
adjustment of profits of associated enterprises (1999/C 202/01) of July 16, 1999.
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This Convention, drawn up in a single
original in the Bulgarian, Croatian, Czech,
Danish, Dutch, English, Estonian, Finnish,
French, German, Greek, Hungarian, Irish,
Italian, Latvian, Lithuanian, Maltese, Polish,
Portuguese, Romanian, Slovakian, Slovenian,
Spanish and Swedish languages, all 24 texts
being equally authentic, shall be deposited in
the archives of the General Secretariat of the
Council of the European Communities. The
Secretary-General shall transmit a certified
copy to the Government of each Signatory
State.

NEW

-

Final
act

THE PLENIPOTENTIARIES OF THE HIGH
CONTRACTING PARTIES,
meeting at Brussels, on the twenty-third day
of July nineteen hundred and ninety, for the
signature of the Convention on the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises, have, on the occasion of signing
the said Convention:
(a) adopted the following joint Declarations
attached to the Final Act:
- Declaration on Article 4(1),
- Declaration on Article 9 (6),
- Declaration on Article 13;
(b) taken note of the following unilateral
Declarations attached to this Final Act:
- Declaration of France and the United
Kingdom on Article 7,
- Individual Declarations of the Contracting
States on Article 8,
- Declaration of the Federal Republic of
Germany on Article 16.

JD
4(1)

Declaration on Article 4 (1)
The provisions of Article 4 (1) shall cover
both cases where a transaction is carried out
directly between two legally distinct
enterprises as well as cases where a

This Convention, drawn up in a single original
in the Bulgarian, Croatian, Czech, Danish,
Dutch, English, Estonian, Finnish, French,
German, Greek, Hungarian, Irish, Italian,
Latvian,
Lithuanian,
Maltese,
Polish,
Portuguese, Romanian, Slovakian, Slovenian,
Spanish and Swedish languages, all 24 texts
being equally authentic, shall be deposited in
the archives of the General Secretariat of the
Council of the European Communities
European Commission. The Secretary-General
European Commission shall transmit a
certified copy to the Government of each
Signatory State. In case of any divergence of
interpretation, the English language version
shall prevail.
Any State that becomes a member of the
European Union will be obliged to accept this
Convention as a basis for the negotiations
between the Contracting States on such State’s
accession to this Convention. For such
accession a separate accession convention
between the Contracting States and such State is
necessary.
THE PLENIPOTENTIARIES OF THE HIGH
CONTRACTING PARTIES,
meeting at Brussels, on the twenty-third day of
July nineteen hundred and ninety, for the
signature of this Convention repealing the
Convention 90/436/EEC on the elimination of
double taxation in connection with the
adjustment of profits of associated enterprises,
have, on the occasion of signing the said
Convention:
(a) adopted the following joint Declarations
attached to the Final Act:
- Declaration on Article 4(1),
- Declaration on Article 9 (6),
- Declaration on Article 13;
(b) taken note of the following unilateral
Declarations attached to this Final Act:
- Declaration of France and the United Kingdom
on Article 7,
- Individual Declarations of the Contracting
States on Article 8,
- Declaration of the Federal Republic of
Germany on Article 16.
Deleted and incorporated in article 1 EU
Arbitration Convention.

2630
As updated by the Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to
the Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (96/C26/01)
of January 31, 1996; Convention on the accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the
Republic of Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in connection with the adjustment
of profits of associated enterprises (2005/C 160/01) of June 30, 2005; Council Decision of 23 June 2008 concerning the accession of
Bulgaria and Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises; and Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23
July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU),
Brussels, December 9, 2014.
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JD
9(6)

JD 13

UD
7(3)
2631

UD
82632

transaction is carried out between one of the
enterprises and the permanent establishment
of the other enterprise situated in a third
country.
Declaration on Article 9 (6)
The Member States shall be entirely free as
regards the nature and scope of the
appropriate provisions they adopt for
penalizing any breach of secrecy obligations.
Declaration on Article 13
Where, in one or more of the Contracting
States concerned, the decisions regarding the
taxation giving rise to the procedures referred
to in Articles 6 and 7 have been altered after
the procedure referred to in Article 6 has been
concluded or after the decision referred to in
Article 12 has been taken and where double
taxation within the meaning of Article 1
results, account being taken of the application
of the outcome of that procedure or that
decision, Articles 6 and 7 shall apply.
Declaration on Article 7
Belgium, the Czech Republic, France, Italy,
Latvia, Lithuania, Hungary, Malta, Poland,
Portugal, Slovakia, Slovenia and the United
Kingdom declare that they will apply Article
7 (3).
Individual Declarations of the Contracting
States on Article 8
Belgium
The term 'serious penalty' means a criminal or
administrative penalty in cases:
- either of a common law offence committed
with the aim of tax evasion,
- or infringements of the provisions of the
Code of income tax or of decisions taken in
implementation thereof, committed with
fraudulent intention or with the intention of
causing injury.

Deleted and incorporated in article 9(6) EU
Arbitration Convention.

Deleted and incorporated in article 6 EU
Arbitration Convention.

Deleted.

Deleted.

Bulgaria
The term ‘serious penalty’ means penalties of
every kind, imposed for actions constituting
administrative or tax infringements, including
2631
As updated by the Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to
the Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (96/C26/01)
of January 31, 1996; Convention on the accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the
Republic of Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in connection with the adjustment
of profits of associated enterprises (2005/C 160/01) of June 30, 2005; Council Decision of 23 June 2008 concerning the accession of
Bulgaria and Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises; and Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23
July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU),
Brussels, December 9, 2014.
2632
As updated by the Convention on the accession of the Republic of Austria, the Republic of Finland and the Kingdom of Sweden to
the Convention on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (96/C26/01)
of January 31, 1996; Convention on the accession of on the accession of the Czech Republic, the Republic of Estonia, the Republic of
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the
Republic of Slovenia and the Slovak Republic to the Convention on the elimination of double taxation in connection with the adjustment
of profits of associated enterprises (2005/C 160/01) of June 30, 2005; Council Decision of 23 June 2008 concerning the accession of
Bulgaria and Romania to the Convention of July 23, 1990 on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises; and Council decision of 9 December 2014 concerning the accession of Croatia to the Convention of 23
July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (2014/899/EU),
Brussels, December 9, 2014.

Amsterdam, June 2016

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

infringements of procedural law concerning
tax assessment and tax collection, as well as
for crimes against the tax system. ‘Serious
penalty’ imposed on the enterprise are also
deemed to exist when penalties are imposed
for offences committed against the tax system
on an individual from that enterprise whose
actions have influenced the amount of tax
liabilities of the enterprise or the collection
therewith.
Czech Republic
An infringement of the tax laws punishable by
‘serious penalty’ is constituted by any
infringement of the tax laws penalized by
detention, criminal or administrative fines.
For these purposes, by ‘infringement of the
tax law’ is meant:
a)

Failing to pay the charged taxes,
social insurance taxes, health
insurance taxes and fees paid for
state policy of employment;
b) Tax or similar payment evasion;
Failing in fulfilling notification duty.
Denmark
The concept of 'serious penalty' means a
penalty for the intentional infringement of
provisions of the Criminal Law or of special
legislation in cases which cannot be regulated
by administrative means.
Cases of infringement of provisions of tax law
may, as a general rule, be regulated by
administrative means where it is considered
that the infringement will not entail a
punishment greater than a fine.
Germany
An infringement of the tax laws punishable by
a 'serious penalty' is constituted by any
infringement of the tax laws penalized by
detention, criminal or administrative fines.
Estonia
The term ‘serious penalty’ will be interpreted
as signifying criminal penalties for tax fraud
pursuant to Estonian domestic law (Penal
Code).
Ireland
'Serious penalties' shall include penalties for:
(a) failing to make a return;
(b) fraudulently or negligently making an
incorrect return;
(c) failing to keep proper records;
(d) failing to make documents and records
available for inspection;
(e) obstructing persons exercising statutory
powers;
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(f) failing to notify chargeability to tax;
(g) making a false statement to obtain an
allowance.
The legislative provisions governing these
offences, as at 3 July 1990, are as follows:
- Part XXXV of the Income Tax Act, 1967,
- Section 6 of the Finance Act, 1968,
- Part XIV of the Corporation Tax Act, 1976,
- Section 94 of the Finance Act, 1983.
Any subsequent provisions replacing,
amending or updating the penalty code would
also be comprehended.
Greece
The term ‘serious penalty’ includes
administrative penalties for serious tax
infringements, as well as criminal penalties
for offences committed with respect to the tax
laws in accordance with the relevant
provisions of the Code of Books and Records,
of the Income Tax Code, as well as all
specific provisions which define the
administrative and criminal penalties in tax
law.
Spain
‘Serious
penalties’
shall
include
administrative penalties for serious and very
serious tax infringements, as well as sentences
for offences affecting public finances.
France
The term 'serious penalties' includes criminal
penalties and tax penalties such as penalties
for failure to make a tax return after receiving
a summons, for lack of good faith, for
fraudulent practices, for opposition to tax
inspection,
for
secret
payments
or
distribution, or for abuse of rights.
Croatia
[To be filled in]
Italy
The term 'serious penalties' means penalties
laid down for illicit acts, within the meaning
of the domestic law, constituting a tax
offence.
Cyprus
The term ‘serious penalty’ includes penalties
for:
a) Fraudulently or willfully making or
submitting a false statement, return,
document or declaration in respect of
income or claims to any allowances or
deductions;
b) Fraudulently or willfully submitting false
accounts;
c) Refusing, failing or neglecting to submit
a tax return;
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d) Refusing, failing or neglecting to keep
proper records or to make documents and
records available for inspection;
e) Aiding, assisting, counseling, inciting or
inducing a person to make, deliver or
furnish any return, statement, claim,
accounts or document, or to keep or
prepare any accounts or documents,
which is or are materially false.
The legislative provisions governing the
abovementioned penalties are included in the
Assessment and Collection of Taxes Laws.
Latvia
The
term
‘serious
penalty’
means
administrative penalties for serious tax
infringements, as well as criminal penalties.
Lithuania
The term ‘serious penalty’ includes criminal
penalties and administrative penalties such as
penalties for lack of good faith and for
opposition to tax inspection.
Luxembourg
Luxembourg considers to be a 'serious
penalty' what the other Contracting State
considers to be so for the purposes of Article
8.
Hungary
The term ‘serious penalty’ means criminal
penalties established in relation to criminal
tax offences, or tax penalties in relation to tax
defaults in excess of HUF 50 million.
Malta
The term ‘serious penalty’ means a penalty,
whether administrative or criminal, imposed
on a person who willfully with intent to evade
tax or to assist any other person to evade tax:
a) Omits from a return or any other
document or statement made,
prepared or submitted for the
purposes of or under the Income Tax
Acts, any income which should be
included therein; or
b) Makes any false statement or entry in
any return or other document or
statement prepared or submitted for
the purposes of or under the Income
Tax Acts; or
c) Gives any false answer, whether
verbally or in writing, to any question
or request for information asked or
made in accordance with the
provisions of the Income Tax Acts; or
d) Prepares or maintains or authorizes
the preparation or maintenance of any
false books of account or other
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e)

records or falsifies or authorizes the
falsification of any books of account
or records; or
Makes use of any fraud, art or
contrivance whatever or authorizes
the use of any such fraud, art or
contrivance.

Netherlands
The term ‘serious penalty’ means a penalty
imposed by a court due to intentionally
committing an offence as listed in article
68(2), or article 69(1) or (2), of the General
Tax Act.
Austria
An infringement punishable by a ‘serious
penalty’ is constituted by any intentional or
negligent evasion of tax or duty that is
penalized under the law on tax offences.
Poland
The term ‘serious penalty’ means penalty of
fine, penalty of imprisonment or both of
them imposed jointly, or penalty of
deprivation
of
liberty
for
culpable
infringement of tax law provisions by a
taxpayer.
Portugal
The term ‘serious penalty’ includes criminal
penalties as well as administrative penalties
applicable to tax infringements defined by law
as serious or committed with intent to
defraud.
Romania
The term ‘serious penalty’ includes the
commission of any criminal act provided by
the tax evasion law or the accountancy law or
the company law or the tax legislation. It also
includes administrative penalties in regard to:
• Refusal to submit the tax statements
(declarations) or the informative
statements at the request of the tax
bodies;
• Refusal to supply documents and
records requested by the tax
inspection authorities;
• Failing to submit the periodical
financial
documents
and
the
accounting reports or, submitting such
documents or reports which include
incorrect data;
Actions included in the tax record, according
to the legislation in force.
Slovenia
The concept of ‘serious penalty’ means a
penalty for any infringement of tax law.
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Slovakia
The term ‘serious penalty’ means a penalty
imposed according to the Criminal Code for
criminal offences committed with respect to
the infringement of the pertinent tax laws, Tax
Administration Act or Act on Accounting.
Finland
The term ‘serious penalty’ includes criminal
sanctions and such administrative sanctions
which are imposed in respect of the breach of
tax laws.
Sweden
An infringement of the tax laws punishable by
a ‘serious penalty’ is constituted by any
infringement of the tax laws penalized by
detention, criminal or administrative fines.

UD
16

United Kingdom
The United Kingdom will interpret the term
'serious penalty' as comprising criminal
sanctions and administrative sanctions in
respect of the fraudulent or negligent delivery
of incorrect accounts, claims or returns for tax
purposes.
Declaration by the Federal Republic of
Germany on Article 16
The Government of the Federal Republic of
Germany reserves the right to declare, when
lodging its instrument of ratification that the
Convention also applies to Land of Berlin.

Amsterdam, June 2016

Deleted.

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

Annex IX-B – Overview recommendations Code of Conduct
Artic
le
Prea
mble

Code of Conduct (old)

Code of Conduct (new)

COUNCIL
Revised Code of Conduct for the effective
implementation of the Convention on the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises

COUNCIL

(2009/C 322/01)
THE COUNCIL OF THE EUROPEAN
UNION AND THE REPRESENTATIVES
OF THE GOVERNMENTS OF THE
MEMBER STATES, MEETING WITHIN
THE COUNCIL,
HAVING REGARD to the Convention of
23 July 1990 on the elimination of double
taxation in connection with the adjustment
of profits of associated enterprises (the
‘Arbitration Convention’),
ACKNOWLEDGING the need both for
Member States, as Contracting States to the
Arbitration Convention, and for taxpayers to
have more detailed rules to implement
efficiently the Arbitration Convention,
NOTING the Commission Communication
of 14 September 2009 on the work of the EU
Joint Transfer Pricing Forum (JTPF) in the
period March 2007 to March 2009, based on
the reports of the JTPF on penalties and
transfer pricing, and on the interpretation of
some provisions of the Arbitration
Convention,
EMPHASISING that this Code of Conduct
is a political commitment and does not affect
the Member States' rights and obligations or
the respective spheres of competence of the
Member States and the European Union
resulting from the Treaty on European
Union and the Treaty on the Functioning of
the European Union,
ACKNOWLEDGING
that
the
implementation of this Code of Conduct
should not hamper solutions at a more global
level,
TAKING NOTE of the conclusions of the
JTPF report on penalties,
HEREBY ADOPT THE FOLLOWING
REVISED CODE OF CONDUCT:

Revised Code of Conduct for the effective
implementation interpretation and practical
application of the Convention on the elimination
of double taxation in connection with the
adjustment of profits of associated enterprises of
[….]
(2009/C 322/01)
THE COUNCIL OF THE EUROPEAN UNION
AND THE REPRESENTATIVES OF THE
GOVERNMENTS
OF
THE
MEMBER
STATES, MEETING WITHIN THE COUNCIL,
THE HIGH CONTRACTING PARTIES TO
THE TREATY ON THE FUNCTIONING OF
THE EUROPEAN UNION,
HAVING REGARD to the Convention of 23
July 1990 […] on the elimination of double
taxation in connection with the adjustment of
profits
of
associated
enterprises
(the
‘Arbitration Convention’),
HAVING REGARD to the Code of Conduct
for the effective implementation of the
Convention on the elimination of double
taxation in connection with the adjustment of
profits
of
associated
enterprises
(2006/C176/02) of July 28, 2006,
HAVING REGARD to the Revised Code of
Conduct for the interpretation and practical
application of the Convention on the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises (2009/C322/01) of December 30,
2009,
HAVING REGARD to the Revised Code of
Conduct for the interpretation and practical
application of the Convention on the
elimination of double taxation in connection
with the adjustment of profits of associated
enterprises ([…..]) of [….],
ACKNOWLEDGING the need both for Member
States, as the Contracting States to the
Arbitration Convention, and for taxpayers to
have more detailed rules to implement efficiently
on the interpretation and practical application
of the Arbitration Convention,
NOTING the Commission Communication of 14
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Without prejudice to the respective spheres
of competence of the Member States and the
European Union, this revised Code of
Conduct concerns the implementation of the
Arbitration Convention and certain related
issues concerning mutual agreement
procedures under double taxation treaties
between Member States.

September 2009 on the work of the EU Joint
Transfer Pricing Forum (JTPF) in the period
March 2007 to March 2009, based on the reports
of the JTPF on penalties and transfer pricing, and
on the interpretation of some provisions of the
Arbitration Convention amendments to the
Arbitration Convention and the impact
thereof on the Revised Code of Conduct
([…..]) of [….],
EMPHASISING that this Code of Conduct is a
political commitment and does not affect the
Member States' rights and obligations or the
respective spheres of competence of the Member
States and the European Union resulting from the
Treaty on European Union and the Treaty on the
Functioning of the European Union,
ACKNOWLEDGING that the implementation of
this Code of Conduct should not hamper
solutions at a more global level,
TAKING NOTE of the conclusions of the JTPF
report on penalties fact that the Arbitration
Convention is a multilateral convention
between the Contracting States under
international public law,
HEREBY
ADOPT
THE
FOLLOWING
REVISED CODE OF CONDUCT the following
Revised Code of Conduct under the deletion of
the Revised Code of Conduct ([…..]) of [….],

1(a)

An action which results or is likely to result
in double taxation within the meaning of
Article 1 of the Arbitration Convention does
not require that the transfer pricing
adjustment within the meaning of Article 4
of the Convention leads to an actual
payment of tax. Therefore cases where the
entity subject to the adjustment within the
meaning of Article 4 has losses carried
forward against which an upward adjustment
could be offset or cases where because of
group relief no actual tax payment is due
and similar situations, are within the scope
of the Arbitration Convention.
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Without prejudice to the respective spheres of
competence of the Member Contracting States
and the European Union to the Arbitration
Convention, this revised Code of Conduct
concerns the implementation of the Arbitration
Convention and certain related issues concerning
mutual agreement procedures under double
taxation treaties between Member Contracting
States.
An action which results or is likely to result in
double taxation not in accordance with the
principles within the meaning of Article 1 4 of
the Arbitration Convention does not require that
the transfer pricing adjustment within the
meaning of Article 4 of the Convention this
action leads, or is likely to lead, to an actual
payment of tax. Therefore, cases where the
situations in which entity subject to the
adjustment within the meaning of Article 4
any of the enterprises involved in the case, for
which a request for the application of the
Arbitration Convention is submitted, has
losses carried forward available, against which
an upward adjustment could be offset or cases
where because of group relief no actual tax
payment is due and similar situations, cannot
constitute grounds for denying those
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1(b)

Cases submitted for resolution under the AC
generally regard earlier years. This means
that the entities or enterprises involved may
have merged, restructured[dissolved] or
changed otherwise after the years in which
double taxation has arisen. This in and of
itself should not disallow the case to be
handled, as relief of double taxation is
generally still important for the parties then
involved.2633

NEW

-

2

If access to the Arbitration Convention or
the treatment of cases under the Arbitration
Convention depends directly on the result of
a mutual agreement procedure under an
applicable Double Taxation Convention,
care should be taken to ensure that the
deadline under Article 6(1) of the
Arbitration Convention does not expire. The
enterprise file separate requests for a mutual
agreement procedure under the Arbitration
Convention and a mutual agreement
procedure available under the applicable
applicable Double Taxation Convention.
The requests may be combined in one letter.
This includes that Member States of the
European Union provide their competent
authorities with sufficient resources in terms
of personnel, funding, training etc. to carry
out their mandate, i.e. resolving cases of

enterprises access to the procedures are within
the scope of the Arbitration Convention.
Cases submitted for resolution under the
Arbitration Convention generally regard earlier
fiscal years. This means implies that the entities
or enterprises involved may have merged,
restructured, dissolved or been liquidated or
changed otherwise after ending of the fiscal
year(s) for which the application of the
Arbitration Convention is requested in which
double taxation has arisen. This in and of itself
should not constitute a ground for denying
access to the convention’s procedures disallow
the case to be handled, as relief of double
taxation under the Arbitration Convention is
generally still important. In such a situation the
request for the application of the Arbitration
Convention is to be submitted to the
competent authority of the Contracting State
in which the enterprise was resident in the
fiscal years for which the request is
submitted.2634
If an enterprise has transferred its residence to
another Contracting State in the period between
the notification of an action that there is (likely to
be) taxation not in accordance with the principles
of article 4 of the Arbitration Convention and the
submission of a request for the application of that
Convention, or if a notification of action is given
in respect of those fiscal years in which the
enterprise was a resident of that Contracting
State, but at the moment of the notification it is
no longer a resident of that State, the enterprise
should submit the request to the competent
authority of the Contracting State of which it was
a resident in those fiscal years to which the action
relates.
Deleted.

2633
Reservation by Hungary: in case of termination without legal successor (liquidation), in Hungary there is no possibility after the
termination to modify the tax liability. The fact of ceasing without a legal successor excludes the enforcement of any kind of possibility
for correction based on double taxation.
2634
Ibid.
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NEW

3(a)

3(b)

4

double taxation in accordance with the
Arbitration Convention.
The two-year period referred to in Article 7
(1) AC will not start before the issue
addressed under the Double Taxation
Convention is solved.
-

For the purpose of this Code of Conduct, a
EU triangular case is a case where, in the
first stage of the Arbitration Convention
procedure, two EU competent authorities
cannot fully resolve any double taxation
arising in a transfer pricing case when
applying the arm's length principle because
an associated enterprise situated in (an)other
Member State(s) and identified by both EU
competent authorities (evidence based on a
comparability
analysis
including
a
functional analysis and other related factual
elements) had a significant influence in
contributing to a non-arm's length result in a
chain
of
relevant
transactions
or
commercial/financial relations and is
recognized as such by the taxpayer suffering
the double taxation and having requested the
application of the provisions of the
Arbitration Convention.
The scope of the Arbitration Convention
includes all EU transactions involved in
triangular cases among Member States.

The Arbitration Convention makes clear
reference to profits arising from commercial
and financial relations but does not seek to
differentiate between these specific profit
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Secondary adjustments
A mutual agreement reached or a decision by the
arbitration commission shall constitute the basis
for the mutual agreement procedure conducted
under the applicable double tax convention
between the Contracting States that are parties to
the procedure under the Arbitration Convention
insofar as this procedure is conducted in respect
of any secondary adjustments imposed following
the imposition of a profit adjustment that was
subject of the application of the procedures of the
Arbitration Convention.
For the purpose of this Code of Conduct, a EU
For purposes of the Arbitration Convention a
triangular case is a case where, in the first stage
of the Arbitration Convention procedure, two EU
competent authorities cannot fully resolve any
double taxation arising in a transfer pricing case
when applying the arm's length principle because
an associated enterprise situated in (an)other
Member State(s) a third state and identified by
both EU competent authorities (evidence based
on a comparability analysis including a
functional analysis and other related factual
elements) had a significant influence in
contributing to a non-arm's length result in a
chain
of
relevant
transactions
or
commercial/financial relations and is recognised
as such by the taxpayer suffering the double
taxation and having requested the application of
the provisions of the Arbitration Convention
between associated enterprises.
The scope of the Arbitration Convention
includes all EU transactions involved in
triangular cases among Member States in which
the associated enterprises involved are all
resident in a Contracting State (EU triangular
case).
Insofar as in a triangular case an enterprise of
a third state, not being a Contracting State, is
involved in the chain of relevant transactions
or commercial/financial relations, the scope of
the Arbitration Convention shall apply to that
part of the chain of relevant transactions or
commercial/financial relations in which
associated enterprises of a Contracting State
are involved, insofar those latter enterprises
directly entered into commercial/financial
relations with each other (non-EU triangular
case).
The Arbitration Convention makes clear
reference to profits arising from commercial and
financial relations but does not seek to
differentiate between these specific profit types.
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types. Therefore, profit adjustments arising
from financial relations, including a loan and
its terms, and based on the arm's length
principle are to be considered within the
scope of the Arbitration Convention.

5

6(a)

6(b)

2635

Member States should consider providing
domestic legal remedies for determining
whether the denial of access to the
Arbitration
Convention
by
their
administrative bodies is justified.
The arm's length principle will be applied, as
advocated by the OECD, without regard to
the immediate tax consequences for any
particular Member State.

Article 4(2) of the Arbitration Convention
should be interpreted in conjunction with the
most recent version of Article 7 OECD
Model Tax Convention and the relevant
Commentary. This will not apply in cases
where a MS made a reservation in the
OECD MTC against implementing the new
version of article 7 OECD MTC and in cases
where the bilateral Double Tax Convention
between the Member States involved has a
different wording. In cases where Member
States have concluded bilateral Double
Taxation Conventions, Article 4(2) should
have the same meaning as the relevant
Article on attributing profits to permanent
establishments in the applicable Double
Taxation Conventions, taking into account
the OECD commentary on the provisions
included in the concerned Double Taxation
Convention.

Also deletion reservations of Italy, Poland and Sweden.
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Therefore, profit adjustments arising from
financial relations, including a loan and its terms,
and the pricing of the loan and the loan
amount insofar as based on the arm’s length
principle are to be considered within the scope of
application of the Arbitration Convention. This
also includes the application of debt/equity
thin capitalization legislation that limits the
deduction of interest expenses, regardless of
whether the taxpayer is allowed to prove that
its capital structure is at arm’s length,
however, only insofar as this limitation of
deduction of interest expenses has led or leads
to double taxation.
Deleted.2635

The Competent authorities and the arbitration
commission will apply the arm’s length
principle will be applied, defined in Article 4(1)
of the Arbitration Convention, as advocated by
the OECD in Article 9(1) of its Model Tax
Convention and its annexed Commentary, as
well as in the OECD Transfer Pricing
Guidelines for Multinational Enterprises and
Tax Administrations, without regard to the
immediate tax consequences for any particular
Member Contracting State.
Article 4(2) of the Arbitration Convention should
be interpreted in the spirit of the most recent
version of Article 7 of the OECD Model Tax
Convention on Income and on Capital and the
relevant Commentary. This will not apply in
cases where the bilateral Double Taxation
Convention between the Member States involved
has a different wording. In cases where Member
States have concluded bilateral Double Taxation
Conventions, Article 4(2) should have the same
meaning as the relevant Article on attributing
profits to permanent establishments in the
applicable Double Taxation Conventions, taking
into account the OECD commentary on the
provisions included in the Double Taxation
Convention. In cases where there is no bilateral
Double Taxation Convention between the
Member States involved, the competent
authorities should seek to reach an agreement on
a common approach in the first phase of the
procedure under the Arbitration Convention. If
the Member States fail to reach an agreement, the
interpretation of Article 7 in the Commentary of
the July 2008 version of the OECD Model Tax
Convention
should
apply.
Competent
authorities and arbitration commissions will
attribute profits to permanent establishments
defined in Article 4(2) of the Arbitration
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NEW

-

NEW

-

7.1(a)

A tax administration making an adjustment
is encouraged to inform the enterprise in a
timely manner of its rights under the
Arbitration Convention, including about any
time limits in the Convention for initiating a
mutual agreement procedure. The onus for
making a timely request in order to preserve
access to the mutual agreement procedure
rests with the enterprise and enterprises
should take all reasonable steps to ensure
that time limits do not expire.

7.1(b)

Cases will be resolved as quickly as possible
having regard to the complexity of the issues
in question.
Although competent authorities and audit
(function) may belong to the same tax
administration, competent authorities should
maintain a degree of autonomy from the
audit function of the tax administration in
order to ensure the independency of any
subsequent review of a case by the
competent authority. The guiding principle
should be that the competent authority’s
function is to ensure a fair and appropriate
application of the Arbitration Convention,
not to seek to uphold all adjustments
proposed by the tax authorities of its
Member State.

7.1(c)

7.1(d)

Enterprises and tax administrations should
not include waiver of access to a mutual
agreement procedure in audit settlements
and unilateral APAs, as it would be
inappropriate for two parties (the enterprise
and one tax administration) to exclude a
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Convention, as advocated by the OECD in the
Commentary to Article 7 of its Model Tax
Convention, without regard to the immediate
tax consequences for any particular
Contracting State.
The term ‘permanent establishment’, as defined
in Article (*) of the Arbitration Convention, will
be interpreted as advocated by the OECD in
Article 5 of its Model Tax Convention and its
annexed Commentary, without regard to the
immediate tax consequences for any particular
Contracting State.
Whether an enterprise is a resident of a
Contracting State is to be determined according
to the enterprise’s place of effective
management. This criterion will be applied as
advocated by the OECD in the Commentary to
Article 4 of its Model Tax Convention, without
regard to the immediate tax consequences for any
particular Contracting State.
A tax administration making an adjustment is
encouraged to inform the enterprise concerned
in a timely manner of its rights under the
Arbitration Convention, including about any time
limits in the Arbitration Convention for
initiating a mutual agreement procedure
submission of a request as set out in
paragraph 1 of Article 8 of that Convention.
The onus for making a timely request in order to
preserve access to the mutual agreement
procedure rests with the enterprise and
enterprises should take all reasonable steps to
ensure that time limits do not expire.
Deleted.

Although the competent authoritiesy and audit
(function) may belong to the same tax
administration
authorities,
competent
authorities should maintain a degree of
autonomy from the this audit function of the tax
administration in order to ensure the
independency of any subsequent review of a case
by the competent authority under the
Arbitration Convention. The guiding principle
should be that the competent authority’s function
is to make every effort to resolve cases under
the Arbitration Convention in a principled,
fair and objective manner, deciding each case
on its own merits and to ensure a fair and
appropriate application of the Arbitration
Convention, not to seek to uphold all
adjustments proposed by the tax authorities of its
Member Contracting State.
Enterprises and tax administrations should not
include waiver of access to a mutual agreement
procedure in audit settlements and unilateral
Advance Pricing Agreements, as it would be
inappropriate for two parties (the enterprise and
one tax administration) to exclude a third
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third party (the other tax administration)
from the final resolution of a file in which
they had an interest.

7.1(e)

7.1(f)

Any appropriate means for reaching a
mutual agreement as expeditiously as
possible, including face-to- face meetings,
will be considered. Where appropriate, the
enterprise will be invited to make a
presentation to its competent authority.
Taking into account the provisions of this
Code of Conduct, a mutual agreement
should be reached within two years of the
date on which the case was first submitted to
one of the competent authorities in
accordance with point 7.6(b) of this Code of
Conduct. However, it is recognised that in
some situations (e.g. imminent resolution of
the
case
or
particularly
complex
transactions, or triangular cases), it may be
appropriate to apply Article 7(4) of the
Arbitration Convention (providing for time
limits to be extended) to agree a short
extension.

7.1(g)

The mutual agreement procedure should not
impose any inappropriate or excessive
compliance costs on the person requesting it,
or on any other person involved in the case.

7.1(h)

The enterprise should provide all necessary
information available at the time of the
request to initiate the mutual agreement
procedure.
Requests
for
additional
information and responses to those requests
should be complete, well-targeted and
submitted without unnecessary delay. In the
case of subsequent material changes in the
information or documentation previously
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involved party (the other tax administration)
from the final resolution of a file case in which
they had an interest. An initial agreement by an
enterprise with a profit adjustment does not
deprive it of its rights to submit a request for
the application of the Arbitration Convention
at a later stage.
Deleted.

Taking into account the provisions of this Code
of Conduct, a mutual agreement should be
reached within two years of the date on which the
case was first submitted to one of the competent
authorities in accordance with point 7.6(b) of this
Code of Conduct. However, it is recognized that
in some situations (e.g. imminent resolution of
the case or particularly complex transactions, or
In respect of EU triangular cases), it may be
appropriate to apply Article 7(4) of the
Arbitration Convention (providing for time limits
to be extended) to agree a short extension the
two-year deadline defined in Article 7(1) of the
Arbitration Convention shall be extended by
six-months. In line with the suggested timeline
for this procedure in paragraph (*) of this
Code, these additional six months shall be
used for negotiations with a view to reaching a
mutual agreement to eliminate double
taxation for the case under review. In order to
facilitate these negotiations, competent
authorities shall plan face-to-face meetings
during these additional six months.
The mutual agreement procedure under the
Arbitration Convention should not impose any
inappropriate or excessive compliance costs on
the person enterprise that submitted the
request for its application requesting it, or on
any other person involved in the case. In
particular but not limited to further requests
for additional information, in line with
paragraph 7.6(a)(viii) of this Code of
Conduct, be well-targeted and solely be made
if the facts of the case are not sufficiently clear
to enable an agreement on the elimination of
double taxation to be reached, and if those
facts have not been clarified sufficiently in the
hearing.
Deleted.
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NEW

7.2

submitted as part of, or in connection with, a
request to initiate a mutual agreement
procedure, the enterprise should inform the
competent authority(ies) thereof and submit
the new information or documentation
relevant to the issues under consideration.
Failure to co-operate during any part of the
procedure of the Arbitration Convention
may have direct consequences on the length
of time needed to obtain relief and whether
such relief can ultimately be provided.
-

The date of the 'first tax assessment notice or
equivalent which results or is likely to result
in double taxation within the meaning of
Article 1 of the Arbitration Convention, e.g.
due to a transfer pricing adjustment2636, is
considered as the starting point for the threeyear period. A request is considered as
presented for the purposes of the 3 year
period under the second sentence of Article
6(1) AC when it contains the information
listed in (point 7 (a)(i) – (vii) CoC.
As far as transfer pricing cases are
concerned, Member States are recommended
to apply this definition also to the
determination of the three-year period as
provided for in Article 25.1 of the OECD
Model Tax Convention on Income and on
Capital and implemented in the double
taxation treaties between Member States.

During the joint hearing session, mentioned in
paragraph (*), the enterprises invited to that
session ashall at least be allowed to give a
presentation on the case under review, explain
the relevant facts of the case and present their
solution for the elimination of double taxation. If
appropriate, the hearing session can be organized
via electronic measures such as videoconferencing. The competent authorities
involved can mutually agree on additional rights
to be granted to the enterprises during a hearing
session.
The date of the ‘first tax assessment notice or
equivalent which results or is likely to result in
double taxation within the meaning of Article 1
of the Arbitration Convention e.g. due to a
transfer pricing adjustment is considered as the
starting point for the three-year period. The
three-year deadline for submitting a request
under Article 6(1) of the Arbitration
Convention commences on the earliest of the
following dates:
a) The date of receipt of the notice of a coming
action; or
b) The date of receipt of the notice of (tax)
assessment or equivalent
that results, or is likely to result, in the view of
the enterprise envisaging submitting such
request, in taxation not in accordance with the
principles of the article 4 of the Arbitration
Convention.2637
A request is considered as presented for the
purposes of the three-year period deadline under
the second sentence of Article 6(1) AC and for
purposes of judging whether a request is wellfounded under the first sentence of Article 6(2)
when it contains the information listed in points
(i)-(viii xiii) of paragraph 7.6(a) of this Code of
Conduct.
As far as transfer pricing cases are concerned,
Member States are recommended to apply this
definition also to the determination of the threeyear period as provided for in Article 25.1 of the
OECD Model Tax Convention on Income and on

2636
The tax authority Member from Italy considers ‘the date of the first tax assessment notice or equivalent reflecting a transfer pricing
adjustment which results, or is likely to result, in double taxation within the meaning of article 1’ as the starting point of the three-year
period’ since the application of the existing Arbitration Convention should be limited to those cases where there is a transfer pricing
‘adjustment’.
2637
Deletion reservation Italy.
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7.3(a)

In order to minimise costs and delays caused
by translation, the mutual agreement
procedure, in particular the exchange of
position papers, should be conducted in a
common working language, or in a manner
having the same effect, if the competent
authorities can reach agreement on a
bilateral (or multilateral) basis.

7.3(b)

The enterprise requesting the mutual
agreement procedure will be kept informed
by the competent authority to which it made
the request of all significant developments
that affect it during the course of the
procedure.

7.3(c)

The confidentiality of information relating to
any person that is protected under a bilateral
tax convention or under the law of a
Member State will be ensured.
Enterprises should submit a copy of their
request for a mutual agreement procedure
under the Arbitration Convention to the
other competent authority involved at the
same time and with the same set of
information as to the competent authority to
which the request is addressed in accordance
with Article 6 (1) of the Arbitration
Convention. Where appropriate and allowed,
this might be done through electronic means.
In cases where the request is not made in a
common working language, the enterprise
should provide a translation of the request
into a common working language. The fact
that a copy of the request was submitted by
the enterprise does not replace the obligation
of the competent authority to inform the
other competent authority about receiving
the request under point 7.3(e) nor should it
be understood as limiting a competent
authority’s efforts to come to a satisfactory
solution itself within the meaning of Article
6 (2) of the Arbitration Convention.
The competent authority will acknowledge
receipt of a taxpayer's request to initiate a
mutual agreement procedure within one

7.3(d)

7.3(e)
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Capital and implemented in the double taxation
treaties between Member States.
In order to minimize costs and delays caused by
translation, the mutual agreement procedure, in
particular the exchange of position papers,
should shall be conducted in a common working
language the English language. or in a manner
having the same effect, if the competent
authorities can reach agreement on a bilateral (or
multilateral) basis. If the competent authorities
involved in a case share the same national
language, they may, as a deviation from this
rule, mutually agree to conduct the procedure
in that language. Any such agreement should
be made public.
The enterprise requesting the mutual agreement
procedure that submitted a request for the
application of the Arbitration Convention will
be kept informed by the competent authority to
which it made the request of all significant
developments that affect it during the course of
the procedure during the mutual agreement
procedure and the arbitration procedure,
including but not limited to, the sending of a
position paper and of a responding position
paper, planning of face-to-face meetings, the
establishment of the arbitration commission,
the commencement of the six-month deadline
of the arbitration procedure, and planning of
meetings of the arbitration commission.
Deleted and incorporated in the EU Arbitration
Convention.

Deleted.

The competent authority will acknowledge
receipt of a taxpayer's to initiate a mutual
agreement procedure the request by an
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7.3(f)

7.3(g)

month from the receipt of the request and at
the same time inform the competent
authority(ies) of the other Member State(s)
involved in the case attaching a copy of the
taxpayer's
request.
The
competent
authorities should reach a mutual
understanding on whether they consider the
minimum information as submitted. A
competent authority should inform the other
competent authority(ies) when access to the
Arbitration Convention is denied and
provide them with the reasons for the denial.
The competent authorities involved should
[exchange their views] so as to try, where
possible, to reach a common position on
whether the denial of access to the
Arbitration Convention is justified.
If the competent authority believes that the
enterprise has not submitted the minimum
information necessary for the initiation of a
mutual agreement procedure as stated under
point 7.6(a), it will invite the enterprise,
within two months upon receipt of the
request, to provide it with the specific
additional information it needs.
Member States undertake that the competent
authority will respond to the enterprise
making the request in one of the following
forms:
(i)
If the competent authority does not
believe that profits of the enterprise
are included, or are likely to be
included, in the profits of an
enterprise of another Member State, it
will inform the enterprise of its doubts
and invite it to make any further
comments;
(ii)
If the request appears to the
competent authority to be wellfounded and it can itself arrive at a
satisfactory solution, it will inform the
enterprise accordingly and make as
quickly as possible such adjustments
or allow such reliefs as are justified;
(iii) If the request appears to the
competent authority to be wellfounded but it is not itself able to
arrive at a satisfactory solution, it will
inform the enterprise that it will
endeavour to resolve the case by
mutual agreement with the competent
authority of any other Member State
concerned.
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enterprise for the application of the
Arbitration Convention within one month from
the receipt of the request and at the same time
inform the competent authority(ies) of the other
Member Contracting State(s) involved in the
case attaching a copy of the taxpayer's
enterprise’s request. The competent authorities
should reach a mutual understanding on whether
they consider the minimum information as
submitted. A competent authority should inform
the other competent authority(ies) when access to
the Arbitration Convention is denied and provide
them with the reasons for the denial. The
competent authorities involved should [exchange
their views] so as to try, where possible, to reach
a common position on whether the denial of
access to the Arbitration Convention is justified.
If the competent authority of receipt believes
that the enterprise has not submitted the
minimum information necessary for the initiation
of a mutual agreement procedure to judge its
request on its well-founded merits as stated
under point paragraph 7.6(a) of this Code of
Conduct, it will invite the enterprise, within two
months upon receipt of the request, to provide it
with the specific additional information it needs.
Member States undertake that the The
competent authority to which the request for
the application of the Arbitration Convention
has been submitted will, after its judgment of
this request, respond to the enterprise making
that submitted the request in one of the
following forms:
(i)

(ii)

If the competent authority to which the
request was submitted does not believe
that profits of the enterprise are included,
or are likely to be included, in the profits
of an enterprise of another Member State
the request is well-founded, it will, within
two months after receipt of the request,
inform the enterprise that submitted the
request of its doubts and invite it to make
further comments. If, after these
comments have been submitted the view
of the competent authority is unchanged,
the request is judged to be not wellfounded. The competent authority shall
provide the enterprise that submitted the
request and the other icompetent
authority(ies) involved with the reasons
the request was judged to be not wellfounded;
If the request appears is judged wellfounded by to the competent authority to
be well-founded to which it is submitted
and if that competent authority it can itself
arrive at a satisfactory solution, it will
inform the enterprise that submitted the
request accordingly and make as quickly
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7.3(h)

If a competent authority considers a case to
be well-founded, it should initiate a mutual
agreement procedure by informing the
competent authority(ies) of the other
Member State(s) of its decision and attach a
copy of the information as specified under
point 7.6(a) of this Code of Conduct. At the
same time it will inform the person invoking
the Arbitration Convention that it has
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as possible such adjustments or allow such
reliefs as are justified implement this
solution no later than two months after
this solution was communicated to the
enterprise. This competent authority will
also notify the competent authority(ies),
which was (were), pursuant to paragraph
7.3(e) of this Code of Conduct, notified of
the request submitted, of this outcome;
and
(iii) If the request appears to is judged by the
competent authority to which it was
submitted to be well-founded but it is and
this competent authority is not itself able
to arrive at a satisfactory solution, it will
directly inform the enterprise submitting
the request that it will endeavor to resolve
the case by mutual agreement with the
competent authority of any the other
Member Contracting State(s) concerned,
thereby specifying the commencement
date of the two-year deadline as referred
to in Article 7(1) of the Arbitration
Convention.
If a competent authority considers a case
to be well-founded, it should initiate a
mutual agreement procedure by informing
At the same time it will inform the
competent authority(ies) of the other
Member Contracting State(s) concerned
of its decision and attach a copy of the
request, and, if applicable, additional
information requested, thereby specifying
information as specified under point 7.6(a)
of this Code of Conduct. At the same time
it will inform the person invoking the
Arbitration Convention that it has initiated
the mutual agreement procedure. The
competent authority initiating the mutual
agreement procedure will also inform – on
the basis of information available to it –
the competent authority(ies) of the other
Member State(s) and the person making
the request whether the case was
presented within the time limits provided
for in Article 6(1) of the Arbitration
Convention and of the commencement
date of the two-year deadline as referred
to in Article 7(1) starting point for the
two-year period of the Arbitration
Convention.
Merged into paragraph 7.3(g)(iii)
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7.3(i)

initiated the mutual agreement procedure.
The competent authority initiating the
mutual agreement procedure will also
inform – on the basis of information
available to it – the competent authority(ies)
of the other Member State(s) and the person
making the request whether the case was
presented within the time limits provided for
in Article 6(1) of the Arbitration Convention
and of the starting point for the two-year
period of Article 7(1) of the Arbitration
Convention.
Where a new request by an enterprise for a
mutual agreement procedure is linked to
issues which are already covered by an
ongoing mutual agreement procedure with
the same enterprise, competent authorities
should, where appropriate, consider treating
the new request together with the ongoing
mutual agreement procedure. Where a
request for a mutual agreement procedure is
linked to issues which have already been
covered in another mutual agreement
procedure regarding the same enterprise,
competent authorities should typically
consider applying the outcome in the earlier
mutual agreement procedure to the new
request and where appropriate, to apply that
outcome.

NEW

-

NEW

-

Where a new request by an enterprise for a
mutual agreement procedure for the application
of the Arbitration Convention is linked to
issues which submitted concerning the same
facts and circumstances and the same
associated enterprises concerned that are
already covered by an ongoing mutual
agreement procedure under that Convention
with the same enterprise, and only the years
under review are different, competent
authorities should, where appropriate, consider
treating treat the new request together with the
ongoing mutual agreement procedure.
Where a request for a mutual agreement
procedure the application of the Arbitration
Convention is submitted concerning the same
facts and circumstances and associated
enterprises that linked to issues which have
already been covered in another mutual
agreement procedure or arbitration procedure
under that Convention regarding the same
enterprise, competent authorities should typically
consider applying apply the outcome in the
earlier of that mutual agreement procedure or
that arbitration procedure respectively to the
new request and where appropriate, to apply that
outcome.
Enterprises should file their request for
application of the Arbitration Convention in the
English language or, if the Contracting States
involved in a case share the same national
language, they may, as a deviation from this rule,
mutually agree that enterprises may also file their
request for the application of the Arbitration
Convention in that language. Any such
agreement should be made public.
Competent authorities will use the following
timeline when conducting the mutual agreement
procedure under the Arbitration Convention:
Months 7-8: within eights months after the
commencement date of the two-year deadline as
specified in paragraph (*) of this Code of
Conduct, the enterprise that submitted the request
for the application of the Arbitration Convention
shall be invited to a hearing session by the
competent authority to which the request was
submitted;
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7.4(a)

Member States undertake that when a
mutual agreement procedure has been
initiated, the competent authority of the
country in which a tax assessment, i.e. a
final decision of the tax administration on
the income, or equivalent has been made, or
is intended to be made, which contains an
adjustment that results, or is likely to result,
in double taxation within the meaning of
Article 1 of the Arbitration Convention, will
send a position paper to the competent
authority(ies) of the other Member State(s)
involved in the case. The position paper will
contain the information relevant for
understanding the case under consideration.
Depending on the facts and circumstances of
the case the position paper may set out e.g.:
(i) General information:
• Legal name, address and taxpayer
identification number of the person
requesting assistance, its related
persons in the other country, if
applicable, and the basis for
determining the association;
• The contact details of the competent
authority official in charge of the case;
• Broad overview of the issue,
transactions, business, and basis for the
adjustment;
• The tax years affected;
• Amount of income and tax adjusted in
each tax year, if applicable;
• Summary of relevant information from
the original tax return.
(ii) The case made by the person making the
request;
• Description of the exact nature of the
issue or adjustment

Amsterdam, June 2016

Months 9-12: the competent authority to which
the request was submitted will send a position
paper to the competent authority of the other
Contracting State involved in the case within four
months of the date of the hearing session;
Months 13-18: the competent authority that
receives a position paper will, unless it agrees
with the content of this position paper, send a
responding position paper within six months after
receipt of the position paper; and
Months 19-24: the competent authorities
involved shall conduct negotiations with a view
to reaching a mutual agreement for the case
under review. Any appropriate means for
reaching such agreement as expeditiously as
possible will be considered. This includes any
form of communication, such as letters,
telephone, fax, e-mail or video conferencing,
whichever is the most suitable. Where
appropriate face-to-face meetings shall be held to
facilitate reaching an agreement.
Member States undertake that when a mutual
agreement procedure has been initiated, the The
competent authority of the Contracting State to
which the request for the application of the
Arbitration Convention was submitted country
in which a tax assessment, i.e. a final decision of
the tax administration on the income, or
equivalent has been made, or is intended to be
made, which contains an adjustment that results,
or is likely to result, in double taxation within the
meaning of Article 1 of the Arbitration
Convention, will send a position paper to the
competent authority (ies) of the other Member
Contracting State (s) involved in the case. The
position paper will contain the following
information relevant for understanding the case
under consideration. Depending on the facts and
circumstances of the case the position paper may
set out e.g.:
(i) General information:
• Legal name, address and taxpayer
identification number of the person
requesting assistance, its related persons in
the other country, if applicable, and the
basis for determining the association;
• The contact details of the competent
authority official in charge of the case;
• Broad overview of the issue, transactions,
business, and basis for the adjustment;
• The tax years affected;
• Amount of income and tax adjusted in each
tax year, if applicable; and
• Summary of relevant information from the
original tax return.
(ii) The case made by the person making the
request An overview of the case:
• Description of the exact nature of the issue
or adjustment;
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If
relevant,
calculations
with
supporting data (these may include
financial and economic data and
reports relied upon, explanatory
narratives as well as taxpayer
documents and records where relevant
and appropriate).
(iii) Competent authority’s view of the
merits of the case, e.g. why it believes that
double taxation has occurred or is likely to
occur;
(iv) How the competent authority suggests
that case might be resolved with a view to
the elimination of double taxation together
with a full explanation of the proposal.
The position paper will contain a full
justification of the assessment or adjustment
and will be accompanied by basic
documentation supporting the competent
authority's position and a list of all other
documents used for the adjustment, e.g.
• Outline of comparable transactions and
comparability adjustments;
• Description of the methodology
employed for the adjustment; and
• An explanation of the appropriateness
of the transfer pricing methodology
employed for the adjustment (i.e. an
explanation why it believes the
adjustment achieves an arm's length
outcome; identification of tested party,
if applicable; industry and functional
analysis, if a relevant study is not
already included elsewhere in the
taxpayer’s submission).
The position paper will be sent to the
competent authority(ies) of the other
Member State(s) involved in the case as
quickly as possible taking account of the
complexity of the particular case and no
later than four months from the latest of the
following dates:
(i) The date of the tax assessment notice,
i.e. final decision of the tax
administration on the additional
income, or equivalent;
(ii) The date on which the competent
authority receives the request and the
minimum information as stated under
point 7.6(a).
Member States undertake that, where a
competent authority of a country in which
no tax assessment or equivalent has been
made, or is not intended to be made, which
results, or is likely to result, in double
taxation within the meaning of Article 1 of
the Arbitration Convention, e.g. due to a
transfer pricing adjustment, receives a
position paper from another competent
•

7.4(b)

7.4(c)

7.4(d)
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If relevant, calculations with supporting
data (these may include financial and
economic data and reports relied upon,
explanatory narratives as well as taxpayer
documents and records of the enterprise
where relevant and appropriate);
(iii) Competent authority’s view of the merits of
the case, e.g. why it believes that double taxation
has occurred or is likely to occur; and
(iv) How the competent authority suggests that
case might be resolved with a view to the
elimination of double taxation together with a
full explanation of the proposal.
•

The position paper will further contain a full
justification of the assessment or adjustment and
will be accompanied by basic documentation
supporting the competent authority's position and
a list of all other documents used for the
adjustment:
• Outline of comparable transactions and
comparability adjustments;
• Description of the methodology employed
for the adjustment; and
• An explanation of the appropriateness of the
transfer pricing methodology employed for
the adjustment (i.e. an explanation why it
believes the adjustment achieves an arm's
length outcome; identification of tested
party, if applicable; industry and functional
analysis, if a relevant study is not already
included elsewhere in the taxpayer’s
enterprise’s submission).
Deleted.

Incorporated in paragraph 7.4(e) Code of
Conduct.
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7.4(e)

authority, it will respond as quickly as
possible taking account of the complexity of
the particular case and no later than six
months after receipt of the position paper.
The response should take one of the
following two forms:

(iii)

(iv)

If the competent authority believes
that double taxation has occurred, or
is likely to occur, and agrees with the
remedy proposed in the position
paper, it will inform the other
competent authority(ies) accordingly
and make such adjustments or allow
such relief as quickly as possible;
If the competent authority does not
believe that double taxation has
occurred, or is likely to occur, or does
not agree with the remedy proposed in
the position paper, it will send a
responding position paper to the other
competent authority(ies) setting out
its reasons and proposing an
indicative time scale for dealing with
the case taking into account its
complexity. To enable the competent
authorities to identify the areas of
disagreement and to understand the
position of the responding competent
authority, a rebuttal or response paper
could include e.g.:
• Indication of the areas or issues
where the competent authorities
are
in
agreement
or
disagreement;
• Requests
for
additional
information and explanations
necessary to clarify particular
issues;
• Presentation
of
other
or
additional information considered
pertinent to the case, but not
raised in the initial position
paper; and
• Submission of proposals or views
to resolve the issue.

The proposal will include, whenever
appropriate, a date for a face-to-face
meeting, which should take place no later
than 18 months from the latest of the
following dates:
aa) The date of the tax assessment notice,
i.e. final decision of the tax
administration on the additional income,
or equivalent;
bb) The date on which the competent
authority receives the request and the
minimum information as stated under

Amsterdam, June 2016

(d) Member States undertake that, where (c)
Where a competent authority of a Contracting
State country in which no tax assessment or
equivalent has been made, or is not intended to
be made, which results, or is likely to result, in
double taxation within the meaning of Article 1
of the Arbitration Convention, e.g. due to a
transfer pricing adjustment, receives a position
paper from another a competent authority of
another Contracting State, it will respond by
sending a responding position paper as
quickly as possible taking account of the
complexity of the particular case and no later
than six months after receipt of the position
paper. (e) The response that should take one of
the following two forms:

(ii) If the competent authority believes that
double taxation has occurred, or is likely to
occur, that the case is eligible under the
Arbitration Convention pursuant to Article
1(1) thereof and agrees with the remedy
solution proposed in the position paper, it
will
inform
the
other
competent
authority(ies) accordingly and make such
adjustments or allow such relief as quickly
as possible will implement the agreement
reached pursuant to Article 6(2) of the
Arbitration Convention and paragraph (*)
of this Code of Conduct;
(iii) If the competent authority does not believe
that double taxation has occurred, or is
likely to occur, the case is eligible under the
Arbitration Convention pursuant to Article
1(1) thereof, or does not agree with the
remedy solution proposed in the position
paper, it will send a responding position
paper to the other competent authority(ies)
that issued the position paper. setting out its
reasons and proposing an indicative time
scale for dealing with the case taking into
account its complexity. To enable the
competent authorities to identify the areas
of disagreement and to understand the
position of the responding competent
authority, a rebuttal or response responding
position paper could should include e.g.: an
indication of the areas or issues where the
competent authorities are in agreement or
disagreement and may also include:
• Requests for additional information and
explanations necessary to clarify
particular issues;
• Presentation of other or additional
information considered pertinent to the
case, but not raised in the initial position

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

point 7.6(a).

7.4(f)

7.5(a)

7.5(b)

Member States will further undertake any
appropriate steps to speed up all procedures
wherever possible. In this respect, Member
States should envisage to organize regularly,
and at least once a year, face-to-facemeetings
between
their
competent
authorities to discuss pending mutual
agreement procedures (provided that the
number of cases justifies such regular
meetings).
As soon as the competent authorities of the
Member States have agreed that the case
under discussion is to be considered a EU
triangular case, they should immediately
invite the other EU competent authority(ies)
to take part in the proceedings and
discussions as (an) observer(s) or as (an)
active stakeholder(s) and decide together
which
is
their
favored
approach.
Accordingly, all information should be
shared with the other EU competent
authority(ies)
through
for
example
exchanges of information. The other
competent authority(ies) should be invited to
acknowledge the actual or possible
involvement of 'their' taxpayer(s).

One of the following approaches may be
adopted by the competent authorities
involved to resolve double taxation arising
from EU triangular cases under the
Arbitration Convention:
(i)

The competent authorities can decide
to take a multilateral approach
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paper; and
• Submission of proposals or views to
resolve the issue.
The proposal will include, whenever appropriate,
a date for a face-to-face meeting, which should
take place no later than 18 months from the latest
of the following dates:
(aa) the date of the tax assessment notice, i.e.
final decision of the tax administration on the
additional income, or equivalent;
(bb) the date on which the competent authority
receives the request and the minimum
information as stated under point 7.6(a).
Deleted.

As soon as the competent authorities of the
Member States have agreed that the case under
discussion is to be considered a EU triangular
case, they should immediately invite the other
EU competent authority(ies) to take part in the
proceedings and discussions as (an) observer(s)
or as (an) active stakeholder(s) and decide
together which is their favored approach.
Accordingly, all information should be shared
with the other EU competent authority(ies)
through for example exchanges of information.
The other competent authority(ies) should be
invited to acknowledge the actual or possible
involvement of 'their' taxpayer(s). The
competent authority of receipt shall, when
judging whether the request is well-founded
and whether a unilateral satisfactory solution
is possible, also judge whether the case indeed
is an EU triangular case pursuant to
paragraph 3 of this Code of Conduct. If so,
and if the case is to be referred to the mutual
agreement procedure under Article 6(2) of the
Arbitration Convention, that competent
authority shall in line with paragraph 7.3(h) of
this Code of Conduct, inform the enterprise
submitting the request and the other
competent authorities involved of the request
submitted as well as of its judgment that the
case under review is a EU triangular case.
One of the following approaches may be adopted
by the competent authorities involved to resolve
double taxation arising from EU triangular cases
under the Arbitration Convention:
(i) The competent authorities can decide to take a
multilateral approach (immediate and full
participation of all the competent authorities
concerned); or
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(ii)

(iii)

7.5(c)

(immediate and full participation of
all
the
competent
authorities
concerned); or
The competent authorities can decide
to start a bilateral procedure, whereby
the two parties to the bilateral
procedure
are
the
competent
authorities that identified (based on a
comparability analysis including a
functional analysis and other related
factual elements) the associated
enterprise situated in another Member
State that had a significant influence
in contributing to a non-arm's length
result in the chain of relevant
transactions or commercial/financial
relations, and should invite the other
EU competent authority(ies) to
participate as (an) observer(s) in the
mutual
agreement
procedure
discussions; or
The competent authorities can decide
to start more than one bilateral
procedure in parallel and should
invite the other EU competent
authority(ies) to participate as (an)
observer(s) in the respective mutual
agreement procedure discussions.

Member States are recommended to apply a
multilateral procedure to resolve such
double taxation cases. However this should
always be agreed by all the competent
authorities, based on the specific facts and
circumstances of the case. If a multilateral
approach is not possible and a two or more
parallel bilateral procedures are started, all
relevant competent authorities should be
involved in the first stage of the Arbitration
Convention procedure either as Contracting
States in the initial Arbitration Convention
application or as observers.
The status of observer may change to that of
stakeholder depending on the development
of the discussions and evidence presented. If
the other competent authority(ies) want(s) to
participate in the second stage (arbitration),
it (they) has (have) to become (a)
stakeholder(s).
The fact that the other EU competent
authority(ies) remain(s) throughout as (a)
party(ies) to the discussions as (an)
observer(s) only has no consequences for the
application of the provisions of the
Arbitration Convention (e.g. timing issues
and procedural issues).
Participation as (an) observer(s) does not
bind the other competent authority(ies) to
the final outcome of the Arbitration
Convention procedure.
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(ii) The competent authorities can decide to start
a bilateral procedure, whereby the two parties to
the bilateral procedure are the competent
authorities that identified (based on a
comparability analysis including a functional
analysis and other related factual elements) the
associated enterprise situated in another Member
State that had a significant influence in
contributing to a non-arm's length result in the
chain
of
relevant
transactions
or
commercial/financial relations, and should invite
the other EU competent authority(ies) to
participate as (an) observer(s) in the mutual
agreement procedure discussions; or
(iii) The competent authorities can decide to start
more than one bilateral procedure in parallel and
should invite the other EU competent
authority(ies) to participate as (an) observer(s) in
the respective mutual agreement procedure
discussions.
Member States are recommended to The
competent authorities shall apply a multilateral
procedure to resolve such double taxation cases
eliminate double taxation arising from such
triangular cases. This approach means that all
competent authorities involved shall fully
participate in the mutual agreement
procedure, and if necessary, in the arbitration
procedure. However this should always be
agreed by all the competent authorities, based on
the specific facts and circumstances of the case.
If a multilateral approach is not possible and a
two or more parallel bilateral procedures are
started, all relevant competent authorities should
be involved in the first stage of the Arbitration
Convention procedure either as Contracting
States in the initial Arbitration Convention
application or as observers.

Deleted.
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7.5(d)

In the procedure, any exchange of
information must comply with the normal
legal and administrative requirements and
procedures.
The taxpayer(s) should, as soon as possible,
inform the tax administration(s) involved
that (an)other party(ies), in (an)other
Member State(s), could be involved in the
case. That notification should be followed in
a timely manner by the presentation of all
relevant facts and supporting documentation.
Such an approach will not only lead to
quicker resolution but also guard against the
failure to resolve double taxation issues due
to differing procedural deadlines in the
Member States.

NEW

-

NEW

-

NEW

-

Amsterdam, June 2016

When submitting a request for the application
of the Arbitration Convention, the enterprise
should specify that The taxpayer(s) should, as
soon as possible, inform the tax administration(s)
involved that (an)other party(ies), in (an)other
Member State(s), could be multiple associated
enterprises resident in other Contracting
States are involved in the case. That notification
This specification should be followed in a
timely manner accompanied by the presentation
of all relevant facts and supporting
documentation. Such an approach will not only
lead to quicker resolution but also guard against
the failure to resolve double taxation issues due
to differing procedural deadlines in the Member
States.
The arbitration commission shall, in line with the
rules in Article 9(1) of the Arbitration
Convention, consist of one representative per
Contracting State involved, three independent
persons and one chairman. The rules for
selecting and appointing members of the
arbitration commission shall also apply for EU
triangular cases.
In EU triangular cases the period specified in
Article 11(1) of the Arbitration Convention for
the arbitration commission to deliver its decision
may be extended by two months.
Non-EU triangular transfer pricing cases
(a) When submitting a request for the application
of the Arbitration Convention, the enterprise
should specify that multiple associated
enterprises resident in another Contracting State
and a third non-Contracting State are involved in
the case. This specification should be
accompanied by the presentation of all relevant
facts and supporting documentation.
(b) The competent authority to which the request
for the application of the Arbitration Convention
is submitted shall, when judging whether the
request is well-founded and whether a unilateral
satisfactory solution is possible, also judge
whether the case indeed is a non-EU triangular
case, pursuant to paragraph 3(b) of this Code of
Conduct. If so, and if a case is to be referred to
the mutual agreement procedure, that competent
authority shall, in line with paragraph 7.3(h) of
this Code of Conduct, inform the enterprise
submitting the request hereof as also the other
involved competent authorities of the Contracting
States concerned.
(c) The competent authorities of Contracting
States involved shall apply the procedures and
deadlines of the Arbitration Convention for that
part of the chain of transactions of the non-EU
triangular case to which their respective
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7.6(a)

For the purpose of Article 7(1) of the
Arbitration Convention, a case will be
regarded as having been submitted
according to Article 6(1) when the taxpayer
provides the following:
(i)
Identification (such as name,
address, tax identification number)
of the enterprise of the Member
State that presents its request and of
the other parties to the relevant
transactions;
(ii)
Details of the relevant facts and
circumstances of the case (including
details of the relations between the
enterprise and the other parties to
the relevant transactions);
(iii)
Identification of the tax periods
concerned;
(iv)
Copies of the tax assessment
notices, tax audit report or
equivalent leading to the alleged
double taxation;
(v)
Details of any appeals and litigation
procedures
initiated
by
the
enterprise or the other parties to the
relevant transactions and any court
decisions concerning the case;
(vi)
An explanation by the enterprise of

Amsterdam, June 2016

associated enterprises are direct parties. The
competent authority of the Contracting State and
the third non-Contracting State involved shall for
the remaining part of the non-EU triangular case
enter into a mutual agreement procedure under
the applicable double tax convention in parallel
to the application of the procedures of the
Arbitration Convention, but only if there is a
double tax convention in force between these
states, and insofar as that convention includes a
provision on the exchange of information that
safeguards the confidentiality of information
during the mutual agreement procedure. If these
requirements are not fulfilled, the provisions of
this paragraph shall not apply. The enterprise
submitting the request for the application of the
Arbitration Convention shall be informed
accordingly.
(d) Insofar as proceedings under (c) above are
being pursued, each competent authority shall
act as an observer to the proceeding in which it
is not directly participating.
(e) The rules for implementing a mutual
agreement reached or an arbitration decision
delivered, specified in Articles (*) of the
Arbitration Convention and paragraph (*) of this
Code of Conduct shall only apply, if there is an
agreement reached in the parallel mutual
agreement procedure under the applicable
double tax convention with the non-Contracting
State involved that matches this agreement or
arbitration decision.
For the purpose of Article 7(1) of the Arbitration
Convention, a case will be regarded as having
been submitted according to Article 6(1) when
the taxpayer provides the following:
List of information to be included in a request
for the application of the Arbitration
Convention
An enterprise should include the following
information in its request for the application of
the Arbitration Convention pursuant to on the
basis of Article 6(1):
(xvi) Identification (such as name, address, tax
identification number) of the enterprise of
the Member Contracting State that
presents its submitted the request and of
the
other
associated
enterprise(s)
party(ies) to the relevant transactions
(such as inter alia the name, address, tax
identification number);
(xvii) Identification of the tax periods
concerned;
(xviii) Identification of the other competent
authority(ies) involved;
(xix) Details of the relevant facts and
circumstances of the case for which a
request is submitted, including the
structure, terms and timing of all relevant
transactions and any documentation
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(vii)

(viii)

why it considers that the principles
set out in Article 4 of the Arbitration
Convention have not been observed;
An undertaking that the enterprise
shall respond as completely and
quickly as possible to all reasonable
and appropriate requests made by a
competent authority and have
documentation at the disposal of the
competent authorities, in case the
enterprise does not respect this
undertaking
the
competent
authorities could jointly agree to
cancel the procedure under the AC;
and
Any specific additional information
requested
by
the
competent
authority within two months upon
receipt of the taxpayer's request.
Requests for additional information
should be well-targeted and
responses to those requests should
be complete, and submitted without
unnecessary delay. A competent
authority should inform the other
competent authority(ies) about
additional information requested.
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required to be prepared under the
domestic legislation of the enterprise’s
state of residence;
(xx) Details (including details of the relations
between the enterprise and the other
associated enterprise(s) party(ies) to the
relevant transactions), including an
analysis of their functions and risks, to the
extent relevant;
(xxi) Copies of the tax assessment notices, tax
audit report or equivalent leading to the
alleged double taxation;
(xxii) Details of any appeals and litigation
procedures initiated by the enterprise
and/or the other associated enterprise(s)
party(ies) to the relevant transactions and
any court decisions concerning the case
for which a request is submitted (if any);
(xxiii) Details of whether the request involves
issues that are currently or were
previously considered by the competent
authorities of either involved Contracting
State as part of a mutual agreement
procedure pending under the Arbitration
Convention or under the applicable double
tax convention insofar related to the
current request submitted;
(xxiv) Details of whether the request involves
issues that are currently or were
previously considered by the tax
authorities of either contracting state as
part of an Advanced Pricing Agreement,
either on a unilateral or bilateral bases,
insofar related to the current request
submitted;
(xxv) Details of any settlement or agreement
reached with the other Contracting State
involved that may affect the procedures
under the Arbitration Convention;
(xxvi) An explanation by the enterprise of why it
considers that the principles set out in
Article 4 of the Arbitration Convention
have not been observed; and
(xxvii) The enterprise’s view on how the double
taxation can be eliminated for the case for
which a request is being submitted;
(xxviii) Any specific additional information
requested by the competent authority to
which the request was submitted within
two-months upon receipt of the taxpayer’s
enterprise’s
request.
Requests
for
additional information should be welltargeted and responses to those requests
by the enterprise should be complete and
submitted without unnecessary delay to
both competent authorities no later than
two months from the date on which the
request was made;
(xxix) An undertaking that the enterprise shall
respond as completely and quickly as
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7.6(b)

The two-year period starts on the latest of
the following dates:
(i)
The date of the tax assessment
notice, i.e. a final decision of the tax
administration on the additional
income, or equivalent;
(ii)
The date on which the competent
authority receives the request and
the minimum information as stated
under point 7.6(a).

7.7

If the terms and conditions of an agreement
reached in a mutual agreement procedure are
not satisfactory to the enterprise, the
enterprise may withdraw its request for a
mutual agreement procedure under the
Arbitration Convention.
When at the time when an agreement is
reached under the procedure of Article 6(2)
of the Arbitration Convention, domestic
remedies
are
still
pending,
the
implementation of this agreement should be
subject to its acceptance by the enterprise
and the enterprise's withdrawal from
domestic remedies such as appeals
concerning the issues settled in a mutual
agreement procedure under the Arbitration
Convention.

NEW

-
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possible to all reasonable and appropriate
requests made by a competent authority
and to have documentation at the disposal
of the competent authorities; and
(xxx) (Insofar as relevant) Consent for a person
to act as its authorized representative, a
signed statement that a representative is
authorized to act for the enterprise in all
matters concerned with the request
submitted.
For the purpose of Article 7(1) of the Arbitration
Convention, a case request will be regarded
considered as having been first submitted
according to Article 6(1) when the taxpayer
provides the following (…) on the date on which
the competent authority receives the request and
the minimum information as stated under point
(a) listed in points (i)-(xiii) of paragraph (*) of
this Code of Conduct.
‘(b) The two-year period starts on the latest
of the following dates:
(iii) The date of the tax assessment notice
i.e. a final decision of the tax administration
on the additional income or equivalent; or
(iv) The date on which the competent
authority receives the request and the
minimum information as stated under point
(a).’
If the terms and conditions of an the agreement
reached in a mutual agreement procedure under
the Arbitration Convention are not satisfactory to
the associated enterprises concerned, the
procedure ends and those enterprises are at
liberty to pursue or initiate domestic remedies,
if still possible. enterprise may withdraw its
request for a mutual agreement procedure under
the Arbitration Convention.
When If at the time when such an agreement is
reached under the procedures of Article 6(2)
Convention, actions for domestic remedies are
still pending or can still be initiated, the
implementation of this agreement, upon
acceptance by the associated enterprises
concerned, should be is subject to its acceptance
by the enterprise and the enterprise’s those
enterprises withdrawing those actions for
domestic remedies or refraining from initiating
new actions for such remedies such as appeals
concerning the issues and taxable periods
settled in the mutual agreement procedure under
the Arbitration Convention.
Within one month after the mutual agreement
reached has been communicated to the enterprise
that submitted the request for the application of
the Arbitration Convention, the associated
enterprises concerned should inform that
competent authority in wrhiting whether they
agree with the terms and conditions of the
agreement reached.
If both associated enterprises do not respond
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-
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-

NEW

-
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within this deadline and did not withdraw any
pending actions for domestic remedies or did not
declare that they will refrain from initiating such
actions, the agreement is considered not to have
been accepted.
If both associated enterprises have accepted the
agreement reached and have withdrawn pending
actions for domestic remedies or have declared
that they will refrain from initiating such actions,
the competent authorities involved shall
exchange closing letters within one month after
acceptance by those enterprises.
The agreement shall be implemented within three
months after the exchange of the closing letters.
Within one month after the arbitration
commission has communicated its decision to
the competent authorities involved and the
enterprise that submitted the request for the
application of the Arbitration Convention, the
associated enterprises concerned should inform
in writing the competent authority to which the
request for the application of the Arbitration
Convention was submitted whether they agree to
the terms and conditions of this decision.
If both associated enterprises do not respond
within this deadline or did not withdraw any
pending actions for domestic remedies or have
declared that they will refrain from initiating
such actions, the decision shall be considered as
having been not accepted.
If both associated enterprises accept the decision
and have withdrawn pending actions for
domestic remedies or have declared that they
will refrain from initiating such actions, the
competent authorities involved shall within one
month thereafter enter into a mutual agreement
with each other and exchange closing letters
accordingly.
The agreement shall be implemented within
three months after the exchange of the closing
letters.
For purposes of Article [*] of the Arbitration
Convention, a decision is considered to have
been altered if there has been a revision of the
decision that initially has led to taxation within
the meaning of Article 1 of that Convention and
which again leads to taxation within the meaning
of that Article.
When the procedures of the Arbitration
Convention
are
being
applied
and
simultaneously
domestic
judicial
or
administrative proceedings in respect of the
same case are pending, the enterprise that
commenced these procedures should inform the
court or tribunal in its state of residence hereof.
This provision applies mutatis mutandis where
both associated enterprises concerned have
commenced domestic judicial or administrative
procedures. The domestic court or tribunal shall
then stay those proceedings until the procedures
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8.

As Article 8(1) provides for flexibility in
refusing to give access to the Arbitration
Convention due to the imposition of a
serious penalty, and considering the
practical experience acquired since 1995,
Member States should deny access to the
Arbitration Convention when serious
penalties are applied only in exceptional
cases. Exceptional cases include tax fraud,
willful, default and gross negligence.

9.1(a)

Member States commit themselves to inform
without any further delay the SecretaryGeneral of the Council of the names of the
five independent persons of standing,
eligible to become a member of the advisory
commission as referred to in Article 7(1) of
the Arbitration Convention and inform,
under the same conditions, of any alteration
of the list.
When transmitting the names of their
independent persons of standing to the
Secretary-General of the Council, Member
States will join a curriculum vitae of those
persons, which should, among other things,
describe their legal, tax and especially
transfer pricing experience.

9.1(b)

9.1(c)

Member States may also indicate on their
list those independent persons of standing
who fulfill the requirements to be elected as
Chairman.

9.1(d)

The Secretary General of the Council will
address every year a request to Member
States to confirm the names of their
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of the Arbitration Convention are finalized.
As Article 8(1) provides for flexibility in refusing
to give access to the Arbitration Convention due
to the imposition of a serious penalty, and
considering the practical experience acquired
since 1995, Member States should deny access to
the Arbitration Convention when serious
penalties are applied only in exceptional cases.
Exceptional cases include tax fraud, willful,
default and gross negligence. Tax fraud is a
form of deliberate evasion of tax that is
generally punishable under criminal law. The
term includes situations in which deliberately
false statements are submitted or fake
documents are produced. Tax evasion
generally comprises illegal arrangements
where liability to tax is hidden or ignored, i.e.
the enterprise pays less tax than it is legally
obliged to pay by hiding income or
information from the tax authorities.
Deleted.

When transmitting the names of their
independent persons of standing to the SecretaryGeneral of the Council European Commission,
Member States Contracting States will join
attach a curriculum vitae of those these persons,
which should, among other things, describes their
legal, tax and especially transfer pricing
experience, as specified in paragraph (*) of this
Code of Conduct. Contracting States will use a
standard form of curriculum vitae to be
developed by the European Commission. If a
Contracting State fails to submit a curriculum
vitae for any or all of its nominees, the
European Commission may request the
nominated person to supply his curriculum
vitae directly. This also applies to the
situation, specified in Article 9(4) of the
Arbitration Convention, in which the
European
Commission
nominates
an
independent person of standing on behalf of a
Contracting State.
Member States may also Contracting States
shall indicate on their list of nominees those
independent persons of standing that fulfill the
requirements to be elected as chairman of the
arbitration commission. In the absence of such
indication, the person or persons shall be
considered not to fulfill those requirements.
Deleted and incorporated in new provision EU
Arbitration Convention.
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9.1(e)

9.1(f)

9.1(g)

independent persons of standing or give the
names of their replacements.
The aggregate list of all independent persons
of standing will be published on the
Council's website.
Independent persons of standing do not have
to be nationals of or resident in the
nominating State, but do have to be
nationals of a Member State and resident
within the territory to which the Arbitration
Convention applies.
Competent authorities are recommended to
draw up an agreed declaration of acceptance
and a statement of independence for the
particular case, to be signed by the selected
independent persons of standing.

NEW

-

NEW

-
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The aggregate list of all independent persons of
standing, including their curricula vitae, will
be published on the Council's website of the
European Commission.
Independent persons of standing do not have to
be nationals of or resident in the nominating
Contracting State, but do have to be nationals of
a Member Contracting State and resident within
the territory to which the Arbitration Convention
applies.
Competent authorities are recommended to draw
up an agreed declaration of acceptance and a
statement of independence for the particular case,
to be signed by the selected independent persons
of standing.
When nominating a person to the list of
independent persons, the Contracting States
will request this person to sign a declaration of
acceptance and independence from the
Contracting States concerned. Only after this
declaration has been signed by that person
may Contracting States place that person’s
name on the list of independent persons. The
Contracting States will submit this declaration
along with that person’s curriculum vitae to
the European Commission for archiving.
When a nominated person is selected to be
appointed as an independent member of an
arbitration commission, as its chairman, or as
an alternate, he shall sign a declaration of
independence for the specific case under
review. This declaration is submitted to the
Contracting State that nominated this person
and shall be used in the selection process.
When a person is appointed as an independent
member of an arbitration commission, as its
chairman or as an alternate, he shall submit a
declaration of acceptance and compliance with
the secrecy obligation of Article 9(6) of the
Arbitration Convention.
The model declarations to be used for these
purposes are set out in the Annex to this Code
of Conduct.
With respect to the competence criterion,
mentioned in Article 9(4) of the Arbitration
Convention, a nominated person must inter alia
possess: (i) knowledge of and experience with
international taxation and especially transfer
pricing, (ii) legal knowledge and skills to guide
the arbitration procedure, (iii) economic
knowledge and (iv) knowledge of one or more
foreign languages and at least the English
language.
With respect to the independence criterion,
mentioned in Article 9(4) of the Arbitration
Convention, a nominated person must be
impartial and independent from the Contracting
States concerned and from any of the enterprises
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9.2(a)

Unless otherwise agreed between the
Member States concerned, the Member State
that issued the first tax assessment notice,
i.e. final decision of the tax administration
on the additional income, or equivalent
which results, or is likely to result, in double
taxation within the meaning of Article 1 of
the Arbitration Convention, takes the
initiative for the establishment of the
advisory commission and arranges for its
meetings, in agreement with the other
Member State(s).
Competent authorities should establish the
advisory commission no later than six
months following expiry of the period
referred to in Article 7 of the Arbitration
Convention. Where one competent authority
does not do this, another competent
authority involved is entitled to take the
initiative.
The advisory commission will normally
consist of two independent persons of

9.2(b)

9.2(c)
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involved in the case that is referred to the
arbitration commission, both at the time of his
nomination to be put on the list of independent
persons and during the entire arbitration
procedure. A nominated person does not meet the
independence criterion where that person: (i)
belongs to or is working on behalf of one of the
tax administrations, competent authorities or
other government entities concerned, or (ii) is, or
has been, associated with one or all of the
associated enterprises concerned or has been
their employee or adviser.
With respect to Article 9(2) of the Arbitration
Convention an independent member or the
arbitration commission’s chairman is prevented
from carrying out its duties in case of a person’s
death, personal incapacitation, sickness, other
personal circumstances, or when a conflict of
interest arises regarding the case that is under
review by the arbitration commission.
An alternate will only become a participating
member of an arbitration commission once he
replaces an independent member or the chairman.
From that moment the alternate shall be provided
with all relevant information on the case under
review and shall be obliged to sign a declaration
of acceptance and a declaration of compliance
with the secrecy obligation of Article 9(6) of the
Arbitration Convention set out in the Annex to
this Code of Conduct.
The arbitration commission may extend the sixmonth deadline for delivering a decision on the
case under review by the time needed for an
alternate to prepare himself so as to be able to
take part in the proceedings.
An alternate will be remunerated for his work
only from the date he becomes a participating
member of an arbitration commission.
Deleted and incorporated in article 7(1) EU
Arbitration Convention.

Deleted and incorporated in article 7(1) EU
Arbitration Convention.

Deleted and incorporated in article 9(1) EU
Arbitration Convention.
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9.2(d)

9.2(e)

standing in addition to its Chairman and one
or two representatives of each competent
authority. For triangular cases, where an
advisory commission is to be set up under
the multilateral approach, Member States
will have regard to the requirements of
Article 11 (2) of the Arbitration Convention,
introducing as necessary additional rules of
procedure, to ensure that the advisory
commission, including its Chairman, is able
to adopt its opinion by a simple majority of
its members.
The advisory commission will be assisted by
a secretariat for which the facilities will be
provided by the Member State that initiated
the establishment of the advisory
commission unless otherwise agreed by the
Member States concerned. For reasons of
independence, this secretariat will function
under the supervision of the Chairman of the
advisory commission. Members of the
secretariat will be bound by the secrecy
provisions as stated in Article 9(6) of the
Arbitration Convention.
The place where the advisory commission
meets and the place where its opinion is to
be delivered may be determined in advance
by the competent authorities of the Member
States concerned.

9.2(f)

Member States will provide the advisory
commission before its first meeting, with all
relevant documentation and information and
in particular all documents, reports,
correspondence and conclusions used during
the mutual agreement procedure. To assist
the advisory commission in completing its
work in a timely and efficient manner, the
competent authorities will use the time
period needed to establish the advisory
commission to collect and prepare all
necessary information, so that it is already
available at the outset of the procedure.

NEW

-
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Deleted and incorporated in new provision EU
Arbitration Convention.

The place where the advisory arbitration
commission shall meet at the offices of the
European Commission in Brussels. The
arbitration commission may, however, by
majority vote decide to hold its meetings in the
capital of the Contracting State to which the
request for the application of the Arbitration
Convention was submitted. This Contracting
State shall then provide for the necessary
meeting facilities in coordination with the
secretariat of the commission meets and the
place where its opinion is to be delivered may be
determined in advance by the competent
authorities of the Member States concerned.
Member States In line with Article 7(1) of the
Arbitration Convention, the competent
authority that is obliged to establish the
arbitration commission will provide the
advisory chairman of the commission before its
first meeting, directly after its establishment,
with all relevant documentation and information
and in particular all documents, reports,
correspondence and conclusions used during the
mutual agreement procedure. To assist the
advisory commission in completing its work in a
timely and efficient manner, the competent
authorities will use the time period needed to
establish the advisory commission to collect and
prepare all necessary information, so that it is
already available at the outset of the procedure.
The secretariat mentioned in Article (*) of the
Arbitration Convention shall assist the advisory
commission in delivering a decision. This inter
alia concerns the planning of meetings, arranging
meeting facilities, sending documents to the
commission members and sending the decision
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9.3(a)

A case is considered to be referred to the
advisory commission on the date when the
Chairman confirms that its members have
received all relevant documentation and
information as specified in point 9.2(f).

9.3(b)

The proceedings of the advisory commission
will be conducted in the official language or
languages of the Member States involved,
unless the competent authorities decide
otherwise by mutual agreement, taking into
account the wishes of the advisory
commission.
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of the arbitration commission to the competent
authorities and associated enterprises concerned.
In line with Article (*) of the Arbitration
Convention, the secretariat shall be responsible
for registering and monitoring the list of
independent persons submitted by Contracting
States.
The secretariat shall register all cases for which a
request is submitted under the Arbitration
Convention. It shall further monitor all cases
dealt with under the convention, specifically as
regards the deadlines included in the Arbitration
Convention and as further specified in this Code
of Conduct. This inter alia concerns: (i) the
number of requests submitted, (ii) the number of
requests accepted and rejected, (iii) reasons for
rejection, (iv) the nature of the dispute, (v) the
number of cases for which an unilateral solution
could be found, (vi) the meeting of deadlines
during the mutual agreement procedure, (vii) the
number of cases pending longer than two years
and the reasons thereof, (viii) the number of
cases referred to the arbitration procedure, and
(ix) the average cycle time for cases. To this end
each Contracting State to the Arbitration
Convention shall report every three months the
relevant data relating hereto to the secretariat.
Each year the secretariat, in cooperation with the
Joint Transfer Pricing Forum, will publish the
statistics relating to this monitoring function.
The meetings of the arbitration commission shall
be planned by the chairman of the arbitration
commission
in
consultation
with
the
commission’s secretariat. The arbitration
commission will at least hold one face-to-face
meeting and in any case within one month after
the date on which the chairman confirmed that he
has received all relevant documentation and
information specified in paragraph (*) of this
Code of Conduct.
A case is for purposes of Article 11(1) of the
Arbitration Convention considered to be
referred to the advisory arbitration commission
on the date when the its chairman confirms that
he has its members have received all relevant
documentation and information specified in
point 9.2(f) of this Code of Conduct.
The proceedings of the advisory arbitration
commission, and delivery of its decision, will be
conducted in the official language or languages
of the Member States involved, unless the
competent authorities decide otherwise by mutual
agreement, taking into account the wishes of the
advisory commission in the English language.
If the Contracting States involved in a case
share the same language, members of the
arbitration commission may, in derogation
from this rule, mutually agree to conduct the
procedure in this language, however, only if
this was also agreed during the mutual
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9.3(c)

The advisory commission may request from
the party from which a statement or
document emanates to arrange for a
translation into the language or languages in
which the proceedings are conducted.

9.3(d)

Whilst respecting Article 10 of the
Arbitration Convention, the advisory
commission may request Member States and
in particular the Member State that issued
the first tax assessment notice, i.e. final
decision of the tax administration on the
additional income, or equivalent, which
resulted, or may result, in double taxation
within the meaning of Article 1 of the
Arbitration Convention, to appear before the
advisory commission. At the outset of the
arbitration procedure each of the enterprises
involved should be informed by their
respective competent authorities of their
right to make a statement before the
advisory commission.
The costs of the advisory commission
procedure, which will be shared equally by
the Member States concerned, will be the
administrative costs of the advisory
commission and the fees and expenses of the
independent persons of standing.

9.3(e)

9.3(f)

Unless the competent authorities of the
Member States concerned agree otherwise:
(i)
The reimbursement of the expenses of
the independent persons of standing
will be limited to the reimbursement
usual for high ranking civil servants
of the Member State which has taken
the initiative to establish the advisory
commission;
(ii)
The fees of the independent persons
of standing will be fixed at EUR 1
000 per person per meeting day of the
advisory commission, and the
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agreement procedure, as provided in
paragraph 7.3(a) of this Code of Conduct. Any
agreement on this point shall be made public
by the competent authorities involved.
The advisory arbitration commission may
request from the party from which it requested
pursuant to Article 10(1) of the Arbitration
Convention
information,
evidence
or
documents a statement or document emanates to
arrange for a translation into the language or
languages in which the proceedings are
arbitration procedure is conducted.
Deleted and incorporated in article 10(2) EU
Arbitration Convention.

The costs of the advisory commission
arbitration procedure, which will be shared
equally by the Member States concerned, will be
as referred to in Article (*) of the Arbitration
Convention, concern the administrative costs of
the advisory arbitration commission and the
fees and expenses of the independent persons of
standing members and the chairman.
The administrative costs of the arbitration
procedure in any case include costs for
translation of documents, costs for using office
spaces for meetings and costs for sending
documentation to members of the arbitration
commission. All other costs incurred for
conducting to the arbitration procedure, other
than fees and reimbursement of expenses of
independent members and the chairman, are
also considered administrative costs of the
arbitration procedure.
Unless the competent authorities of the Member
States concerned agree otherwise:
(i) The reimbursement of the expenses of the
independent persons of standing members and
the chairman will be limited to the
reimbursement usual for high ranking civil
servants of the Member State which has taken the
initiative to establish the advisory commission
follow the reimbursement for members of the
EU Joint Transfer Pricing Forum specified in
Article 6 of Commission Decision (C (2015)
247 final of January 26, 2015, or any
Commission Decision replacing that decision.
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Chairman will receive a fee higher by
10 % than that of the other
independent persons of standing.

9.3(g)

Actual payment of the costs of the advisory
commission procedure will be made by the
Member State which has taken the initiative
to establish the advisory commission, unless
the competent authorities of the Member
States concerned decide otherwise.

9.3(h)

The Chairman and the independent persons
of standing will be able to hold separate
deliberations in order to discuss and
formulate the opinion of the advisory
commission which will then be agreed with
the representatives of competent authorities.

NEW

-

NEW

-
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(ii) The fees of the independent persons of
standing members will be fixed at EUR 1,000
per person per day meeting day of the advisory
commission;
each
member
will
be
compensated for no more than three days of
preparation, two meeting days and for travel
days. The and the chairman of the arbitration
commission will receive a fee higher by 10%
than that of the other independent persons of
standing members.
The fees of independent members and the
chairman will be increased annually by the
average inflation percentage of all Contracting
States, with retroactive effect to 2006.
If members of the arbitration commission feel
that they require additional time to properly
consider the case, the chairman will contact
the competent authorities to request
additional
time
and
remuneration
accordingly.
Actual payment of the costs of the advisory
commission arbitration procedure will be made
by the Member competent authority of the
Contracting State which has taken the initiative
that has to establish the advisory arbitration
commission, unless the competent authorities of
the Member States concerned decide otherwise.
This rule also applies where the European
Commission, pursuant to Article 7(1) of the
Arbitration Convention, establishes the
arbitration commission on behalf of this
competent authority.
The chairman and the independent persons of
standing members will be able to may hold
separate deliberations in case of a deadlock in
adopting an arbitration decision in order to
discuss and formulate the opinion of the advisory
a draft decision for the arbitration
commission. Any draft decision so agreed shall
be discussed which will then be agreed with the
representatives of competent authorities and
subsequently voted on by all members of the
arbitration commission.
Each member is obliged to be physically present
during the meetings of the arbitration
commission, and in particular at the meeting in
which the arbitration decision is adopted. The
arbitration commission may, however, decide to
hold its meetings via modern means of
communication,
such
as
teleand
videoconferencing, but in line with paragraph (*)
of this Code of Conduct it should at least hold
one
face-to-face
meeting.
The
actual
remuneration of independent members and the
arbitration commission’s chairman is dependent
on whether they have attended meetings of the
arbitration commission.
All competent authorities involved and each
associated enterprise in the case under review are
obliged to comply with a request by the
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arbitration
commission
for
additional
information. Competent authorities, however, are
allowed to refuse the submission of the requested
information based on the three exception clauses
in Article 10(1) of the Arbitration Convention. If
these exception clauses are invoked, the
competent authorities must provide the
arbitration commission with their reasons for
doing so.
Competent authorities should not lightly invoke
the exceptions clauses in Article 10(1) of the
Arbitration Convention. They may in any case
not be invoked in relation to information and
documentation that is already in the hands of the
competent authorities and used during the
mutual agreement procedure and which they are
obliged to submit to the arbitration commission
pursuant to paragraph (*) of this Code of
Conduct.
The exception clauses in Article 10(1) of the
Arbitration Convention will be applied as
advocated by the OECD in the Commentary to
Article 26 of its Model Tax Convention, without
regard to the immediate tax consequences for
any particular Contracting State.
When applying the exception clauses of Article
10(1) of the Arbitration Convention the
following rules apply:
• Exception a): competent authorities may
invoke this exception clause if they are not
allowed, pursuant to their domestic
legislation or administrative practice, to
submit the requested information. Such
invocation, however, is not allowed on the
ground of domestic legislation relating to
confidentiality of information, as such
confidentiality is already safeguarded by
Article 9(6) of the Arbitration Convention;
• Exception b): information is deemed to be
obtainable in the normal course of
administration if it is in the possession of the
tax authority (or competent authority) or if it
can be obtained by the tax authority in the
normal course of tax determination; and
• Exception c): competent authorities should
carefully examine whether it is really
necessary to invoke exception c) of Article
10(1) of the Arbitration Convention,
particularly since Article 9(6) of that
Convention safeguards the confidentiality of
information submitted and used by to the
arbitration commission. The words ‘trade or
business secret’ should be understood as
facts and circumstances that are of
considerable economic importance and that
can be exploited practically and the
unauthorized use of which may lead to
serious damage (e.g. may lead to severe
financial hardship). The term ‘public
policy’, should not permit competent
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9.4

Member States would expect the opinion to
contain:
(a) The names of the members of the
advisory commission;
(b) The request; the request contains:
(i) The names and addresses of the
enterprises involved;
(ii) The competent authorities involved;
(iii) A description of the facts and
circumstances of the dispute;
(iv) A clear statement of what is
claimed;
(c) A short summary of the proceedings;
(d) The arguments and methods on which
the decision in the opinion is based;
(e) The opinion;
(f) The place where the opinion is delivered;
(g) The date on which the opinion is
delivered;
(h) The signatures of the members of the
advisory commission.
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authorities to decline to supply information
solely because the information is held by a
bank, other financial institution, nominee or
person acting in an agency or a fiduciary
capacity or because it relates to ownership
interests in a person.
Information requested by the arbitration
commission pursuant to Article 10(1) of the
Arbitration Convention should be submitted
within one month after the request was sent to the
competent authorities or the associated
enterprises concerned. If competent authorities
invoke one of the exception clauses of Article
10(1) they should communicate this to the
arbitration commission within one month along
with their reasons doing so. If the requested
information is not submitted within the given
deadline, the arbitration commission shall take a
decision without taking this information into
account.
When the arbitration commission organizes a
hearing session, the following rules shall apply:
a) The arbitration commission may ask any
question to the associated enterprises and
competent authorities concerned it deems
appropriate; and
b) The associated enterprises concerned may put
forward their views on the case and how it should
be resolved and may react to the arguments
advanced by the competent authorities involved.
The associated enterprises concerned may be
represented before the arbitration commission by
witnesses, experts, employees, advisors or other
persons involved in the case they deem
appropriate.
The arbitration commission is allowed to request
witnesses in the case under review to appear
before it or to hire experts.
Opinion of the advisory commission
Member States would expect the opinion to
contain The arbitration decision should
contain:
(a) The names of the members of the advisory
arbitration commission;
(b) The request; the request which contains:
(i) The names and addresses of the enterprises
involved;
(ii) The competent authorities involved;
(iii) A description of the facts and
circumstances of the dispute;
(iv) A clear statement of what is claimed;
(c) A short summary of the proceedings;
(d) The arguments and methods on which the
decision in the opinion is based;
(e) The opinion arbitration decision;
(f) The place where the opinion arbitration
decision is delivered;
(g) The date on which the opinion arbitration
decision is delivered; and
(h) The signatures of the members of the
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The decision of the competent authorities
and the opinion of the advisory commission
will be communicated as follows:
(i) Once the decision has been taken, the
competent authority to which the case
was presented will send a copy of the
decision of the competent authorities
and the opinion of the advisory
commission to each of the enterprises
involved.
(ii) The competent authorities of the
Member States can agree that the
decision and the opinion may be
published in full. They can also agree
to publish the decision and the
opinion without mentioning the
names of the enterprises involved and
with deletion of any further details
that might disclose the identity of the
enterprises involved. In both cases,
the enterprises' consent is required
and prior to any publication the
enterprises involved must have
communicated in writing to the
competent authority to which the case
was presented that they do not have
objections to publication of the
decision and the opinion.
(iii) The opinion of the advisory
commission will be drafted in three
(or more in the case of triangular
cases) original copies, one to be sent
to each competent authority of the
Member States involved and one to be
transmitted to the Secretariat-General
of the Council for archiving. If there
is agreement on the publication of the
opinion, the latter will be rendered
public in the original language(s) on
the website of the Commission.
-
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-
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advisory arbitration commission.
(i) Once the decision has been taken, the
competent authority to which the case was
presented will send a copy of the decision of the
competent authorities and the opinion of the
advisory commission to each of the enterprises
involved.
(ii) The competent authorities of the Member
States can agree that the decision and the opinion
may be published in full. They can also agree to
publish the decision and the opinion without
mentioning the names of the enterprises involved
and with deletion of any further details that might
disclose the identity of the enterprises involved.
In both cases, the enterprises' consent is required
and prior to any publication the enterprises
involved must have communicated in writing to
the competent authority to which the case was
presented that they do not have objections to
publication of the decision and the opinion.
(iii) The opinion of the advisory commission will
be drafted in three (or more in the case of
triangular cases) original copies, one to be sent to
each competent authority of the Member States
involved and one to be transmitted to the
Secretariat-General of the Council for archiving.
If there is agreement on the publication of the
opinion, the latter will be rendered public in the
original language(s) on the website of the
Commission.

The chairman of the arbitration commission is
responsible for preparing the draft arbitration
decision, which shall be based on all
documentation and information used during the
arbitration procedure and on all discussions
within the arbitration commission. This draft
decision must be discussed and voted on during a
meeting of the arbitration commission.
All members of the arbitration commission are
obliged to vote on this draft decision. No
abstention from voting is allowed. If for any
reason a member of the arbitration commission is
unable to attend the meeting in which the draft
arbitration decision is voted on, he shall express
his vote by e-mail to the chairman of the
arbitration commission prior to that particular
meeting.
If the competent authorities involved reach an
agreement as a result of the mutual agreement
procedure, referred to in Article 6(2) of the
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10(a)

Member States are recommended to take all
necessary measures to ensure that the
suspension of tax collection during crossborder dispute resolution procedures under
the Arbitration Convention can be obtained
by enterprises engaged in such procedures
under the same conditions as those engaged
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Arbitration Convention, the competent authority
to which the request for the application of the
Arbitration Convention was submitted will
communicate this agreement to the associated
enterprises within one month after reaching this
agreement. Such communication will include the
content of the agreement reached as well as the
underlying reasons and principles thereof.
The decision of the competent authorities and the
opinion of the advisory arbitration commission
will be communicated as follows: The opinion of
the advisory commission will be drafted in three
four (or more in the case of triangular cases)
original copies:, one to be sent in writing to each
competent authority of the Member States
involved, one to be sent to the enterprise that
submitted the request for the application of
the Arbitration Convention and one to be
transmitted to the Secretariat-General of the
Council European Commission for archiving. If
there is agreement on the publication of the
opinion, the latter will be rendered public in the
original language(s) on the website of the
Commission.
When the associated enterprises concerned
accept
the
arbitration
decision,
they
automatically agree to the anonymous
publication of that decision.
In case of acceptance, the chairman of the
arbitration commission shall draw up an edited
version of this decision, which does not include
the names of the associated enterprises concerned
or any other details that might disclose the
identity of these enterprises or any other sensitive
information of those enterprises. This edited
version shall, within one month after acceptance
by the associated enterprises of the decision of
the arbitration board, be sent to the European
Commission, which shall publish the edited
version of the decision on its website within one
month.
The publication shall be in the English language,
unless the arbitration commission has agreed on
another common working language, in which
case the edited decision shall be published in that
language as well as in the English language.
A mutual agreement reached or a decision of the
arbitration commission under the Arbitration
Convention shall not have effect as a precedent
for other cases concerning other enterprises than
the associated enterprises concerned in the
specific case for which an agreement was
reached or a decision delivered.
Deletion and incorporated in the EU Arbitration
Convention.
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10(b)

in a domestic appeals or litigation procedure
although these measures may imply
legislative changes in some Member States.
It would be appropriate for Member States
to extend these measures to the cross-border
dispute resolution procedures under double
taxation treaties between Member States.
Considering that, during mutual agreement
procedure negotiations, a taxpayer should
not be adversely affected by the existence of
different approaches to interest charges and
refunds during the time it takes to complete
the mutual agreement procedure, Member
States are recommended to apply one of the
following approaches:

(i)
(ii)
(iii)

11

NEW

Deletion and incorporated in the EU Arbitration
Convention.

Tax to be released for collection
and repaid without attracting any
interest; or
Tax to be released for collection
and repaid with interest; or
Each case to be dealt with on its
merits in terms of charging or
repaying interest (possibly during
the mutual agreement procedure).

When, nevertheless, asymmetry results, MS
should seek to eliminate any resulting
asymmetry in the MAP process where
possible.
As far as transfer pricing cases are
concerned, Member States are recommended
to apply the provisions of points 1, 2 and 3
also to mutual agreement procedures
initiated in accordance with Article 25(1) of
the OECD Model Convention on Income
and on Capital, implemented in the double
taxation treaties between Member States.

-

Amsterdam, June 2016

As far as transfer pricing cases are concerned,
Member Contracting States are recommended to
apply the provisions of points 1, 2 and 3
paragraphs 6, 7.1-7.4, 7.6-7.7 and 9 of this
Code of Conduct also to mutual agreement
procedures initiated in accordance with the
equivalent of Article 25(1) of the OECD Model
Tax Convention on Income and on Capital,
implemented in the double taxation treaties tax
conventions between Member the Contracting
States.
Relation with double tax conventions between
the Contracting States
The following double tax conventions between
the Contracting States provide for a wider
obligation as mentioned in Article 15 of the
Arbitration Convention: between Austria and
Germany (August 23, 2000), between Belgium
and Poland (August 20, 2001 – Protocol of April
14, 2014), between Belgium and the United
Kingdom (June 1, 1987 – Protocol of June 24,
2009), between Estonia and Luxembourg (July
7, 2014), between France and the United
Kingdom (June 18, 2009), between Germany
between Luxembourg (April 23, 2012), between
Germany and the Netherlands (April 12, 2012),
between Germany and the United Kingdom
(March 30, 2010), between the Netherlands and
the United Kingdom (September 26, 2008), and
between Spain and the United Kingdom (March

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

12.

13.

On the basis of Article 18 of the Arbitration
Convention,
Member
States
are
recommended to consider that a case is
covered by the Arbitration Convention when
the request is presented in due time after the
date of entry into force of accession by new
Member States to the Arbitration
Convention, even if the adjustment applies
to earlier fiscal years.
Monitoring
In order to ensure the even and effective
application of this Code of Conduct,
Member States are invited to report to the
Commission on its practical functioning
every two years. On the basis of these
reports, the Commission intends to report to
the Council and may propose a review of the
provisions of this Code of Conduct.
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14, 2013). These conventions, however, do not
provide for a wider obligation concerning profit
attribution between permanent establishments of
associated enterprises, profit attribution to a
permanent establishment for dealings with
associated enterprises within the same MNE, or
concerning triangular cases.
On the basis of Article 18 of the Arbitration
Convention, Member States are recommended to
consider that a case is covered by the Arbitration
Convention when the request is presented in due
time after the date of entry into force of accession
by new Member Contracting States to the
Arbitration Convention, even if the adjustment
applies to earlier fiscal years.
In order to ensure the even and effective
application of this Code of Conduct, Member
States are invited to report to the Commission on
its practical functioning every two years it
should be revised every four years so as to
keep pace with recent developments. Based on
the work of and the recommendations by the
EU JTPF, the European Commission On the
basis of these reports, the Commission intends to
report to the Council and may propose a review
of the provisions of this Code of Conduct to
the Contracting States to the Arbitration
Convention.
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Annex X – Declarations to be signed by independent persons / chairman
Declaration of independence when a person is to be nominated as eligible person
General
I, the undersigned,
Name:
____________________
First Name: ____________________
Nationality: ____________________
Declaration
Hereby declare that I accept to serve as a nominee of [Contracting State] to function as independent
person of standing in an arbitration commission ruled by the principles established in the Arbitration
Convention as well as in the Code of Conduct related to it. In so declaring, I confirm that I have
familiarized myself with the requirements of the provisions of the Arbitration Convention and I am
able and available to serve as an arbitrator in accordance with all of the requirements of those
provisions. I also declare that I meet the independence requirement as mentioned in Article 9(4) of the
Arbitration Convention and as further specified in paragraph [..] of the Code of Conduct.
Signature
I declare that I have examined this consent and any accompanying attachments and to the best of my
knowledge and belief, they are true, correct, and complete.
Date:
Signature:

_____________________
_____________________

Declaration of independence when a person is to be selected as member of the arbitration
commission
General
I, the undersigned,
Name:
____________________
First Name: ____________________
Nationality: ____________________

□

I do not belong or work on behalf of the tax authorities, competent authorities or other
government entities one of the Contracting States concerned;

□

I do not neither have or had a large holding in nor am I or was I an employee or advisor to one or
each of the associated enterprises;

□

I do not have a past or present relationship, direct or indirect, with any of the parties or their
counsel, whether of financial, professional or of another kind, and whether the nature of any such
relationship is such that disclosure is called for; and

□

Declaration
Hereby I declare that:

I am independent of each of the parties involved and intend to remain so; to the best of my
knowledge, there are no facts or circumstances, past or present, that need be disclosed because
they might be of such nature as to call into question my independence in the eyes of any of the
Contracting States concerned.

□

OR
I am independent of each of the parties and intend to remain so; however, I wish to call your
attention to the following facts or circumstances which I hereafter disclose because they might be
of such a nature as to call into question my independence in the eyes of any of the Contracting
States concerned.
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………………………………………………………………………………………………………
………………………………………………………………………………………………………
Signature
I declare that I have examined this consent and any accompanying attachments and to the best of my
knowledge and belief, they are true, correct, and complete.
Date:
Signature:

_____________________
_____________________

Declaration of acceptance and compliance with the secrecy obligation when a person is
appointed as member of the arbitration commission
Preamble
Before appointment or confirmation, a nominated person shall sign a statement of independence and
disclose in writing to the secretariat of the arbitration commission any facts or circumstances which might
be of such a nature as to call into question the person's independence in the opinion of the Contracting
States concerned. The secretariat shall provide such information to the Contracting States concerned in
writing and fix a time limit for any comments from them. An appointed person shall immediately disclose in
writing to the secretariat and to the Contracting States concerned any facts or circumstances of a similar
nature that may arise during the arbitration procedure.
General
I, the undersigned,
Name:
____________________
First Name: ____________________
Nationality: ____________________
Acceptance
Hereby declare that I accept to serve in the present case as an independent person of standing/chairman in
an arbitration commission ruled by the principles established in the Arbitration Convention as well as in the
Code of Conduct related to it. In so declaring, I confirm that I have familiarized myself with the
requirements of the provisions of the Arbitration Convention and I am able and available to serve as an
independent person of standing /chairman in accordance with all of the requirements of those provisions,
Confidentiality of information
Hereby I declare that I shall abide by and be subject to the confidentiality obligation as incorporated in
Article 9(6) of the Arbitration Convention and that I shall not disclose to any person (other than to any
other member of the arbitration commission or its secretariat) any information received during the course of
the arbitration proceeding from either Contracting State or the arbitration commission.

Signature
I declare that I have examined this consent and nondisclosure statement and any accompanying
attachments and to the best of my knowledge and belief, they are true, correct, and complete.
Date:
Signature:

_____________________
_____________________
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Annex XI – Overview of the recommended changes to the EU Arbitration
Convention and Code of Conduct
Annex XI-A – Overview recommended changes EU Arbitration Convention
Existing provisions
Article
1(1)

Subject
Material scope of application

1(2)

Residence status
establishments

1(3)

Application in situation of losses

2(1)

Taxes to which the convention
applies
Taxes per EU Member State to
which the convention applies

2(2)

of

permanent

2(3)
3(1)

Application to future taxes
Definition of terms

3(2)

Clarification of undefined terms

4(1)

Arm’s length principle

4(2)

Profit attribution to permanent
establishments
Eligibility of cases under the
convention
Rules and deadlines for submission
of requests
Implementation of a mutual
agreement reached
Two-year deadline for the mutual
agreement procedure / mandatory
reference of a case to the arbitration
procedure

5
6(1)
6(2)
7(1)

7(2)

7(3)

Allowance for EU Member States
to
initiate
or
continue
judicial/administrative
for
administrative penalties
Non-initiation of the arbitration
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Recommendation made
• Clarifying that double taxation is required for the
convention’s application; and
• Inclusion of residence discussions in the convention’s
scope of application.
• Inclusion of discussions on the existence of
permanent establishments in convention’s scope of
application; and
• Inclusion of certain permanent establishment
situations in the convention’s scope of application.
Clarification that the provision applies in the situation
one or all associated enterprises concerned incurred
losses.
Clarifying to which taxes levied by which authorities
the convention applies.
Deletions of certain non-income taxes included in the
list of Belgium, Denmark, Greece, Italy, Cyprus,
Hungary, Finland and Sweden.
No amendments.
Addition of definition of the terms: enterprise of a
Contracting State, enterprise, resident, permanent
establishment and associated enterprises.
Updating the provision to the current standard of the
OECD Model Convention along with a clarification of
which EU Member State is considered to apply the
convention.
Deletion of the definition of associated enterprises –
incorporated in article 3(1).
Updating the provision to the current standard of the
OECD Model Convention.
Deleted.
Clarifications in the text, no substantial amendments.
Replaced to a new provision.
• Amendment: providing for an 18-month deadline for
the mutual agreement procedure instead of a two-year
deadline;
• Addition: introducing a three-month deadline for
establishing the arbitration commission and a transfer
of competence to the European Commission in case
of non-compliance; and
• Deletion: suspension of the 18-month deadline in
case of parallel running domestic appeals procedures.
No amendments.

Deleted.
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7(4)
7(5)
8(1)

8(2)

9(1)

procedure in case of final court
judgments in those EU Member
States that are not allowed to
deviate from these judgments
Waiver of the two-year deadline of
the mutual agreement procedure
Call-off of the arbitration procedure
Serious penalty clause

Allowance to stall the mutual
agreement
procedure/arbitration
procedure if judicial/ administrative
proceedings are pending relating to
whether a taxpayer is liable to a
serious penalty.
Composition of the arbitration
commission

9(2)

Appointment of alternates

9(3)

Drawing of lots in case of nonagreement between the EU Member
States on the appointment of
independent persons
Criteria for independent persons
and process of selection and
appointment

9(4)

9(5)

Process of appointing a chairman
and qualifications to be possessed
by a nominee

9(6)

Confidentiality of information

9(7)

Obligation for EU Member States
to take all necessary steps to ensure
that the arbitration commission
meets without delay
Supplying of information to the
arbitration commission
Appearance before the arbitration
commission by taxpayers

10(1)
10(2)

11(1)

Content on the arbitration decision
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Deleted.
Deleted.
Amendment of the provision so as to clarify that the
serious penalty clause only can be applied in cases of
fraud.
Clarifying that the stalling of proceedings is only
allowed if judicial/administrative proceedings are
pending to rule whether a taxpayer is liable for
committing fraud.

Introducing the rule that the arbitration commission
standardly consists of one representative per EU
Member State involved, two independent persons and a
chairman.
Clarifying that alternates are also appointed to possibly
replace the commission’s chairman.
Deleted.

• Introducing the rule that any nominated independent
persons must be communicated to the European
Commission instead of to the Council; and
• Introducing a sanction that the European Commission
becomes competent to nominate independent persons
in case of non-compliance by EU Member States.
Introducing more detailed rules and introducing a
deadline for the appointment of a chairman as well as
further clarifying the qualifications to be possessed by
an eligible chairman.
Incorporation of Joint Declaration on article 9(6) EU
Arbitration Convention.
Introducing the rule that the European Commission
publishes the measures taken by EU Member States so
as to penalize a breach of the secrecy obligation.
Deleted.

No amendments.
• Deletion of the provision;
• Incorporation of paragraph 9.3(d) Code of Conduct in
the text;
• Additions:
- Standardly planning a hearing session with the
associated enterprises and if requested the EU
Member States involved; and
- Appearance before the arbitration commission is
obligatory invited to it.
Introducing a direct binding arbitration procedure with
the addition that taxpayer’s hold a right of acceptance.
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11(2)

Adoption of the arbitration decision

11(3)
12(1)
12(2)

Costs of the arbitration procedure
Final decision phase
Publication of the arbitration
decision
Finality of tax assessments

13
14

16(1)

Definition when double taxation is
considered eliminated for purposes
of the convention
Relationship with double tax
conventions between EU Member
States
Territorial scope of application

16(2)

Territorial scope of application

17

Ratification procedures

18
19

20

Entry into force of the convention
Informing EU Member States of
deposition of each EU Member
States’ instrument of ratification,
the convention’s entry into force
and the list of independent persons
and alterations thereto
Running period

21

Revision

22

Language

15

Joint Declaration on article 4(1)
Joint Declaration on article 9(6)
Joint Declaration on article 13
Unilateral declaration on article
7(3)
Unilateral declaration on article 8
Unilateral declaration on article 16
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Upon acceptance the decision constitutes a mutual
agreement between the competent authorities involved.
Deletion of the sentence that competent authorities
involved may agree on additional rules of procedure.
No amendments.
Deleted.
Replaced to a new provision in article 11 EU
Arbitration Convention.
Replaced to a new provision in article 6 EU Arbitration
Convention.
No amendments.

No amendments.

Redrafting and updating the provision to more precisely
reflect to which territories the convention applies.
Redrafting the provision to specify which territories are
also considered to be included in the convention’s
scope of application.
Amending that instruments of ratification are to be
deposited with the European Commission instead of the
Council.
No amendments.
Amending that the European Commission will inform
EU Member States of each action instead of the
Council.

Amending that the European Commission instead of the
Council should be informed of an objection to an
automatic prolongation of the convention.
Amending that the European Commission instead of the
Council may convene a conference for the possible
revision of the convention.
• Amending that all authentic languages of the
convention shall be deposited in the archives of the
European Commission instead of the archives of the
Council; and
• Introducing the rule that in case of divergence of
interpretations the English language version prevails.
Deleted and incorporated in article 1 EU Arbitration
Convention.
Deleted and incorporated in article 9(6) EU Arbitration
Convention.
Deleted and incorporated in article 6 EU Arbitration
Convention.
Deleted following the deletion of article 7(3) EU
Arbitration Convention.
Deleted following the amendment of article 8(1) EU
Arbitration Convention.
Deleted.
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Newly introduced provisions
Article
1

Subject
Formal scope of application:
transactions between associated
enterprises
and
transactions
between permanent establishments

6

Finality of tax assessments

Timeline for the unilateral relief
procedure

Request well-founded
Unilateral satisfactory solution
Suspension of tax collection
Confidentiality of information

Outcome of the mutual agreement
procedure
Alteration of decisions

9

Secretarial assistance

Selection and appointment of EU
Member States’ representatives
Competence and independence
criterion
Selection and appointment
independent persons
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of

Recommendation made
• Incorporation of Joint Declaration on article 4(1) EU
Arbitration Convention;
• Addition that the scope of application also applies to:
- Transactions between an associated enterprise and
a permanent establishment in a third EU Member
State
- Transactions between two permanent
establishments of the same associated enterprise;
and
- Transactions between two different permanent
establishments of two different associated
enterprises.
• Incorporation of article 13 EU Arbitration
Convention; and
• Clarification that the finality of tax assessments does
not constitute a ground to deny a taxpayer’s access to
the convention’s procedures.
Introducing a six-month deadline for judging a request
on its well-founded merits and subsequently assessing
whether it is possible to unilaterally arrive at a
satisfactory solution.
Introducing criteria when a request is considered wellfounded.
Introducing criteria when an unilateral solution
qualifies as a satisfactory solution.
Incorporation of paragraph 10(a) Code of Conduct and
thereby introducing the rule to standardly suspend tax
collection during the convention’s application.
Introducing a secrecy obligation for competent
authorities prior to and during the mutual agreement
procedure.
Introducing procedural rules for communication of the
agreement reached, taxpayer’s right of acceptance
hereof and implementation of the agreement.
• Incorporation of Joint Declaration on article 13 EU
Arbitration Convention;
• Amendment that outcome of the convention’s
application should be revised so as to take account of
the altered decision; and
• Introducing rules and deadlines for the revision of the
outcome of the convention’s application.
• Incorporation of paragraph 9.2(d) Code of Conduct;
• Amendment that the European Commission will
provide for secretarial assistance to the arbitration
commission; and
• Extension of the tasks assigned to this secretariat in
respect of registering and monitoring of pending
cases as well as handling complaints filed by
taxpayers.
Introducing rules and deadlines for the selection and
appointment process.
Further specifying what qualifications a nominated
person must posses and when a nominated person is not
considered independent.
Introducing rules and deadlines for the selection and
appointment process.
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Period
of
nomination
of
independent persons and possibility
of re-appointment

Sanction in case of nonappointment
of
independent
persons and/or the chairman
11

Implementation of the arbitration
decision

Publication
decision

16

of

the

arbitration

Territorial scope of application

Amsterdam, June 2016

• Introducing a three-year period of nomination, with
the possibility of a subsequent nomination;
• Introducing rules for the communication of the
nominees to the European Commission and
alterations thereto; and
• Introducing rules for the alteration of the list of
nominated persons.
Introducing the rule that the European Commission
becomes competent to appoint independent persons
and/or the chairman in case of non-appointment by EU
Member States within the given deadlines.
Introducing the rule that the mutual agreement that
incorporates the arbitration decision must be
implemented irrespective of time limits in EU Member
States’ domestic legislation.
Incorporation of article 12(2) EU Arbitration
Convention/ paragraph 9.4(ii) Code of Conduct with the
introduction of the rule that the arbitration decision is
standardly published in anonymous form.
Introducing a rule which territories are and are not
considered to be in the convention’s territorial scope of
application.
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Annex XI-B – Overview recommended changes Code of Conduct

Existing provision
Paragraph
1(a)

1(b)

2

3(a)

Subject
Actual payment of tax as a
prerequisite for the convention’s
application /availability of loss
carry forward
Merger, restructuring and other
legal changes in the legal structure
of the associated enterprises
involved

Interaction
between
parallel
pending
mutual
agreement
procedures under the convention
and double tax conventions between
EU Member States
Definition EU triangular case

3(b)

Scope of application for triangular
cases

4

Thin capitalization cases

5

Legal remedies against denial of
access
to
the
convention’s
procedures
Interpretation and application of the
arm’s length principle
Attribution of profits to permanent
establishments

6(a)
6(b)

7.1(a)
7.1(b)
7.1(c)

Informing taxpayers of rights under
the convention
Quickly resolution of cases
Independent
functioning
of
competent authorities

7.1(d)

Waiver
of
access
to
the
convention’s procedures in case of
audit settlements

7.1(e)

Procedural rules for the mutual
agreement procedure
Extension of the two-year deadline
of the mutual agreement procedure

7.1(f)

7.1(g)

Inappropriate
or
compliance costs
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excessive

Recommendation made
Clarifications in the
amendments.

text,

no

substantial

• Clarifications in the text and adding that it also
concerns dissolution and liquidation of
associated enterprises; and
• Introducing the rule to which EU Member State
a request for the convention’s application is to be
submitted in case of merger, restructuring,
dissolution and liquidation.
Deleted.

Redrafting of the paragraph to define a triangular
case, not specifically a EU triangular case and
further clarifying the text.
• Clarifying that EU triangular cases are included
in the convention’s scope of application; and
• Clarifying that the EU part of a non-EU
triangular case is included in the convention’s
scope of application.
Clarifications in the text and extending the scope of
application in respect of which thin capitalization
cases are and are not included in the convention’s
scope of application.
Deleted.

Clarifications in the text, no substantial
amendments.
Amendment to reflect that the rules for attributing
profits to permanent establishments are to be based
on the most recent commentary to article 7 OECD
Model Convention.
No amendments.
Deleted.
Amendment to reflect that cases are to be resolved
in a principled, fair and objective manner and that
each case is to be dealt with on its own merits.
Addition of sentence that an initial agreement to a
profit adjustment does not deprive a taxpayer of his
rights to submit a request for the convention’s
application.
Deleted.
Redrafting by only allowing for a fixed extension
of six-months in EU triangular cases, with
prescriptions for conducting face-to-face meetings.
Clarifications in the text and specifying that these
costs mainly occur due to requests for additional
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7.1(h)
7.2

Requesting for and providing of
additional information
Starting date three-year deadline

7.3(a)

Common working language

7.3(b)

Informing
the
taxpayer
significant developments

7.3(c)

Confidentiality of information

7.3(d)

Submission of the request for the
convention’s application to both
involved competent authorities
Notification of receipt and followup to a request for the convention’s
application

7.3(e)

of

7.3(f)
7.3(g)

Request for additional information
Conducting the unilateral relief
procedure

7.3(h)

Informing the taxpayer and other
involved competent authorities of
the outcome of the unilateral relief
procedure
Interaction with other pending or
finalized
mutual
agreement
procedures

7.3(i)

7.4(a)

Issuing of position papers

7.4(b)
7.4(c)

Content position paper
Deadline for issuing position paper

7.4(d)

Deadline for issuing responding
position paper
Content responding position paper

7.4(e)
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information, which should be well-targeted and
only be made in case not all facts on the case have
been clarified in the request or during a hearing
session.
Deleted and partially incorporated in paragraph
7.1(g) Code of Conduct.
Amendment to in more detail specify when the
three-year deadline commences and to align its
wording with article 6(1) EU Arbitration
Convention.
Amendment to reflect that English is the standard
working language for the mutual agreement
procedure, unless the involved EU Member States
share the same language and they mutually agree to
pursue with that particular language.
Amendment to clarify that the taxpayer is to be
informed of all developments during all of the
convention’s procedures.
Deleted and incorporated in article 6 EU
Arbitration Convention.
Deleted.

Deletion:
• Requirement for competent authorities to reach a
mutual understanding whether taxpayers
submitted the minimum information;
• Obligation for competent authorities to inform
each other of the cases for which the request was
judged not well-founded; and
• Obligation for competent authorities to strive at
finding a common position whether denial of
access is justified.
No amendments.
Introducing deadlines and additional rules for
conducting the unilateral relief procedure,
including informing the taxpayer of the outcome of
this procedure.
Incorporation of the part of informing the taxpayer
of the outcome of the unilateral relief procedure
into paragraph 7.3(g) Code of Conduct.
Amendment to clarify that a new request for the
convention’s application is to be considered along
with an already pending mutual agreement
procedure for the same case and to clarify that the
outcome of an already finalized procedure should
be applied to a new request for the convention’s
application.
Clarifications in the text to better reflect which
competent authority should send the position paper.
No amendments.
Deleted and incorporated in a new provision to
paragraph 7.4 Code of Conduct.
Deleted and incorporated in paragraph 7.4(e) Code
of Conduct.
• Amendment to in more detail reflect what the
content of a responding position paper should

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

7.4(f)
7.5(a)

7.5(b)
7.5(c)
7.5(d)

7.6(a)

7.6(b)
7.7

8
9.1(a)
9.1(b)

9.1(c)

9.1(d)

9.1(e)

Organization
of
face-to-face
meetings
Identification of a EU triangular
case

be;
• Introducing a deadline for implementing an
agreement reached, if a competent authority
agrees with the content of a position paper; and
• Incorporation of the part dealing with face-toface meetings: in a new provision to paragraph
7.4 Code of Conduct.
Deleted.
Amended by introducing the rule that solely the
competent authority to which the request for the
application of the convention was submitted has to
decide whether the case under review is a EU
triangular case and if so that it should inform the
other involved competent authorities accordingly.
Amended by solely allowing a multilateral
approach for handling EU triangular cases.
Deleted.

Procedural rules for handling EU
triangular cases
Status of an observing competent
authorities when dealing with EU
triangular cases
Information
obligation
for • Amendment of when and how taxpayers should
taxpayers to clarify whether a case
provide information on whether a case is a EU
is a EU triangular case
triangular case; and
• Addition that taxpayers are xpayer is informed
of whether his case is dealt with as a EU
triangular case.
List of information to be included in Amendment to further clarify which information is
a request for the application of the to be submitted by taxpayers.
convention
Starting date two-year deadline
Amendment to provide for from a legal perspective
a correct starting date of the two-year deadline.
Outcome of the mutual agreement Amendment: specifying that:
procedure
• Taxpayers hold a right of acceptance of an
agreement reached under the obligation of
withdrawing pending domestic appeals or
refraining from initiating such appeals; and
• In case of non-acceptance the procedure ends
and taxpayers may in that situation continue
pending or initiate domestic appeals.
Application of the serious penalty Deletion and subsequent inclusion of a definition of
clause
the term ‘tax fraud’.
Nomination of independent persons Deleted.
Including a curriculum vitae for • Adding the rule that the European Commission
nominated independent persons
will develop a standard curriculum vitae to be
used by each EU Member State; and
• Introducing the rule that in the situation the
European
Commission
nominates
an
independent person, it shall also provide for this
nominee’s curriculum vitae.
Indication
by
nominated Clarifications in the text and with the addition that
independent persons whether they if a person does not indicate that he is eligible as
fulfill the criteria to act as a chairman, he is considered as not having fulfilled
chairman
these criteria.
Request to EU Member States Deleted and incorporated in a new provision in the
whether their list of their nominated EU Arbitration Convention.
independent persons is up-to-date
Publication of list of independent • Adding the rule that the published list also
persons
includes independent persons’ curriculum vitaes;
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9.1(f)
9.1(g)

9.2(a)

9.2(b)
9.2(c)
9.2(d)

Residence/nationality criterion for
independent persons
Declaration of independence and
competence
by
nominated
independent persons

Obligation which EU Member State
has to establish the arbitration
commission
Deadline for establishing the
arbitration commission
Composition of the arbitration
commission
Secretarial assistance

9.2(e)

Place of meeting of the arbitration
commission

9.2(f)

Providing information
arbitration commission
Member States

9.3(a)

Starting-point of the six-month
deadline

9.3(b)

Common working language

9.3(c)

9.3(e)

Translation
of
statements/documents
Appearance by EU Member States
before the arbitration commission
Costs of the arbitration procedure

9.3(f)

Costs of the arbitration procedure

9.3(d)
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to
by

the
EU

and
• Changing the rule that the list is published on the
website of the European Commission instead of
on the Council’s website.
No amendments.
Deleted and replaced with new rules:
• Signing a declaration of acceptance and
independence in general when being added to
the list of independent persons;
• Signing a declaration of independence to the
case under review when being selected as a
member of an arbitration commission; and
• Signing a declaration of acceptance and
compliance with the secrecy obligation when
being appointed as a member of an arbitration
commission.
Deleted and incorporated in article 7(1) EU
Arbitration Convention.
Deleted and incorporated in article 7(1) EU
Arbitration Convention.
Deleted and incorporated in article 9(1) EU
Arbitration Convention.
Deleted and incorporated in a new provision in the
EU Arbitration Convention.
Deletion of the provision and replaced by the rule
that the arbitration commission shall meet at the
offices of the European Commission in Brussels,
with the possibility for the arbitration commission
to agree on an alternative meeting location.
Deletion of the provision and replaced with the rule
that the competent authority that holds the
obligation to establish the arbitration commission
should provide it with all relevant documentation
and information.
Clarifications in the text and thereby specifying
that it is the chairman that has to confirm that he
has received all relevant information.
Amendment that English is the standard working
language for the arbitration procedure, unless the
EU Member States involved share the same
language and the arbitration commission chose to
pursue with that particular language.
Clarifications in the text, no substantial
amendments.
Deleted and incorporated in article 10(2) EU
Arbitration Convention.
Addition of a definition of the term ‘administrative
costs’.
• Deletion of allowance for EU Member States to
agree on other rules for sharing the costs of the
arbitration procedure;
• Amending the basis for reimbursement of
expenses of independent persons/chairman; and
• Amending the amount and basis of remuneration
of independent persons/chairman.

The EU Arbitration Convention
An evaluating assessment of the governance and functioning of the EU Arbitration Convention

9.3(g)

Costs of the arbitration procedure

9.3(h)

Allowance of separate deliberations

9.4

Content of the arbitration decision

10(a)

Suspension of tax collection

10(b)

Interest charges and refunds

11

Application Code of Conduct to
double tax conventions between EU
Member States
Admissibility of cases
Monitoring implementation Code of
Conduct

12
13

Newly introduced provisions
Paragraph Subject
1
Transfer of residence

2

Secondary adjustments

7.1

Hearing session during the mutual
agreement procedure

7.3

Submission of requests

7.4

Timeline for the mutual agreement
procedure

7.5

Composition
commission for
cases

EU

arbitration
triangular

Deadline for the arbitration
procedure for EU triangular cases

Amsterdam, June 2016

Clarifications in the text along with the addition
that the rule also applies in case the European
Commission
establishes
the
arbitration
commission.
Clarifications in the text to reflect that separate
deliberations are only allowed in case of a deadlock
in adopting a decision, whereby a draft decision
still has to be voted on by EU Member States’
representatives.
• Clarifications in the text, no substantial
amendments; and
• Replacement of subs (i), (ii) and (iii) to new
provision in the Code of Conduct and the EU
Arbitration Convention.
Deleted and incorporated in the EU Arbitration
Convention.
Deleted and incorporated in the EU Arbitration
Convention.
Clarifications in the text, no substantial
amendments.
No amendments.
• Amendment of the rule by requiring a revision of
the Code of Conduct every four years; and
• Amendment of the rule that EU Member States
and not the Council should adopt such revision.

Recommendation made
Introducing the rule to which EU Member State a
request for the convention’s application should be
submitted in the situation a taxpayer transferred its
residence.
Introducing the rule that the outcome of the
convention’s application constitutes the basis for a
mutual agreement procedure under the applicable
double tax convention between EU Member States
in respect of secondary adjustments.
• Clarifying the rights of taxpayers during a hearing
session with the competent authorities; and
• Introducing rules for the organization of such
session.
Introducing the rule that requests for the application
of the convention should be filed in the English
language.
Introducing a timeline for the mutual agreement
procedure with specific deadlines for conducting a
hearing session with the taxpayer, sending of
position and responding position papers and
conducting face-to-face meetings.
Introducing the rule that the arbitration commission
is for EU triangular cases composed of one
representative per EU Member State, three
independent persons and one chairman.
Introducing the rule that the arbitration commission
is allowed an additional two months for dealing with
EU triangular cases.
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Non-EU triangular cases

7.7

Outcome of the mutual agreement
procedure
Outcome
procedure

of

the

arbitration

Alteration of decisions

Interaction with domestic appeals
procedures

9.1

9.2

Competence
criterion
independent persons
Independence
criterion
independent persons
Appointment of alternates

for
for

Secretarial assistance
Planning of meeting

9.3

Attendance of meetings

Requests
information
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for

additional

Introducing rules for dealing with non-EU triangular
cases, concerning: (i) identification of a triangular
case, (ii) application of the convention’s procedures
for the EU-part of a non-EU triangular case and (iii)
implementation of an agreement reached or an
arbitration decision rendered.
Introducing rules and deadlines for acceptance by
the taxpayer of an agreement reached and for the
implementation hereof.
Introducing rules and deadlines for acceptance by
the taxpayer of the arbitration decision and for the
implementation hereof.
Defining what constitutes an alteration of a decision
for a revision of a mutual agreement reached /
arbitration decision rendered.
• Introducing the rule that when applying the
convention’s procedures simultaneous pending
domestic appeals shall be suspended until these
procedures have been finalized; and
• Introducing rules for requesting suspension of
pending domestic appeals procedures.
Providing guidance when a nominated person can be
considered as meeting the competence criterion.
Providing guidance when a nominated person can be
considered as meeting the independence criterion.
Introducing rules:
• When a person is prevented from carrying out his
duties as a member of an arbitration commission;
and
• For the process of putting an alternate in place; a
deadline for the arbitration commission in case of
such appointment and remuneration of the
alternate.
Specifying which tasks are assigned to the central
secretariat in assisting the arbitration commission.
Introducing the rule that the chairman of the
arbitration commission shall plan the commission’s
meetings and that at least one face-to-face meeting
should be held.
Introducing the rule that each member of the
arbitration commission is obliged to physically
attend its meetings and that the actual remuneration
of its members is dependent on their level of
attendance.
Introducing rules that:
• Each person that is requested so has to submit
information the arbitration commission is obliged
to comply with such request;
• EU Member States are allowed to invoke the
exception clauses of article 10(1) EU Arbitration
Convention with the obligation to provide a
reasoning for such invocation and a restriction for
information that is already in the hands of EU
Member States during the mutual agreement
procedure; and
• The Commentary to article 26 OECD Model
Convention is leading in the application of the
exception clauses.
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Hearing session
Representation
9.4

Preparation arbitration decision

Communication mutual agreement

Communication
decision

arbitration

Publication arbitration decision

-

-

Relation
between
the
EU
Arbitration Convention and double
tax conventions between EU
Member States
Accession of new EU Member
States to the EU Arbitration
Convention
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Introducing guidance how to interpret and apply the
exception clauses of article 10(1) EU Arbitration
Convention.
Introducing deadlines for submission of additional
information
requested
by
the
arbitration
commission.
Introducing rules for conducting a hearing session
by the arbitration commission.
Introducing rules that taxpayers may be represented
before the arbitration commission.
• Introducing the rule that the arbitration
commission’s chairman is responsible for drafting
an arbitration decision; and
• Introducing rules for the process of adopting the
arbitration decision.
Introducing rules and deadlines for the
communication of the agreement reached to
taxpayers.
Introducing rules for the communication of the
arbitration decision to taxpayers, the competent
authorities involved and the European Commission.
• Introducing rules for preparing a redacted version
of the arbitration decision for anonymous
publication;
• Introducing rules for the language of the
publication; and
• Introducing deadlines for publication of the
redacted version.
Clarifying which double tax conventions between
EU Member States provide for a wider obligation
than the EU Arbitration Convention
Introducing the rule that each new EU Member State
has to separately negotiate with the existing EU
Member States on their accession to the EU
Arbitration Convention.
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Annex XII – Table of transposition
Annex XII-A – EU Arbitration Convention
Article
current
1(1)
1(2)
1(3)
2(1)
2(2)
2(3)
3(1)
3(2)
4(1)
4(2)
5
6(1)
6(2)

Article
new
1(1)
2(1)
3(1)
4(1)
4(2)
4(3)
5(1)
5(3)
6
7
Deleted
8(1)/(2)
9
27(1)

7(1)

14(1)

7(2)
7(3)
7(4)
7(5)
8(1)
8(2)

25
Deleted
Deleted
Deleted
12(1)
12(2)

9(1)
9(2)
9(3)
9(4)
9(5)
9(6)
9(7)
10(1)
10(2)
11(1)

15
16(1)
19
Deleted
16(2)
17
21
Deleted
22
23
26(1)

11(2)
11(3)
12(1)
12(2)
13
14

26(2)
24
Deleted
27
9(2)(b)
5(2)

15
16(1)
16(2)
17
18

31
32(1)
32(3)
33
34
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Comments
Textual amendment: reference to article 9(1) instead of to article 6(1).
Textual amendment: reference to articles 6 and 7 instead of article 4.
Textual amendment: reference to articles 6 and 7 instead of article 4; and
Textual amendment: reference to article 8(1) instead of paragraph 1 of this
Article.
Textual amendment: reference to article 9 instead of article 6; and
Textual amendment: reference to article 8(1) instead of article 6(1).
Textual amendment: reference to articles 6 and 7 instead of article 4.
Textual amendment: reference to articles 6 and 7 instead of article 4; and
Textual amendment: reference to articles 6 and 7 deleted.
Textual amendment: reference to article 14 instead of article 7(1); and
Textual amendment: reference to article 17(2) instead of paragraph 4.
Textual amendment: reference to article 7 deleted.
Textual amendment: reference to article 14 instead of article 7; and
Textual amendment: reference to articles 6 and 7 instead of article 4.
Replacement to article 5(2) as it concerns a definition when double taxation is
considered eliminated and this definition applies to all five phases of the EU
Arbitration Convention.
Textual amendment: reference to article 8(1) instead of article 6(1).
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19
20
21
22
Joint
Declaration
4(1)
Joint
Declaration
9(6)
Joint
Declaration
13
Unilateral
Declaration
7(3)
Unilateral
Declaration
8(1)
Unilateral
Declaration
16

35
36
37
38
1(2)

Textual amendment: reference to article 17(2) instead of article 9(4).
-

18

-

30(1)
Deleted

Textual amendment: reference to articles 9 and 14 instead of articles 6 and 7;
and
Textual amendment: reference to article 14 instead of article 7.
-

Deleted.

-

Deleted.

-
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Annex XII-B – Code of Conduct
Paragraph
current
1(a)
1(b)
2
3(a)
3(b)
4
5
6(a)
6(b)
7.1(a)
7.1(b)
7.1(c)
7.1(d)
7.1(e)
7.1(f)
7.1(g)
7.1(h)
7.2

Paragraph
new
1.1.1
1.2.1
Deleted
1.2.2(a)
1.2.2(b)
1.3.4
Deleted
1.3.2
1.3.3
2.1.4
Deleted
2.2.2.1
2.1.7
Deleted
2.7.1.3
2.5.1
Deleted
2.1.5

7.3(a)
7.3(b)
7.3(c)
7.3(d)
7.3(e)
7.3(f)
7.3(g)

2.2.2.3
2.5.2
Deleted
Deleted
2.2.1.1
2.2.1.2
2.2.1.3

7.3(h)
7.3(i)
7.4(a)
7.4(b)
7.4(c)
7.4(d)
7.4(e)

2.2.1.3
2.2.2.4
2.2.2.6
2.2.2.6
Deleted
Deleted
2.2.2.6

7.4(f)
7.5(a)

Deleted
2.7.1.1(2)

7.5(b)
7.5(c)
7.5(d)
7.6(a)
7.6(b)
7.7
8.
9.1(a)
9.1(b)
9.1(c)
9.1(d)

2.7.1.22
Deleted
2.7.1.1(1)
2.1.2
2.2.2.1
2.6.1
2.2.1.4
Deleted
2.3.3(1)
2.3.3(2)
Deleted
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Comments
Textual amendment: reference to article 6 and 7 instead of article 4.
Textual amendment: reference to article 7 instead of article 4(2).
Textual amendment: reference to article 14(1) instead of article 7(1).
Textual amendment: reference to article 8(1) instead of article 6(1);
Textual amendment: reference to article 8(1) instead of article 6(1); and
Textual amendment: reference to paragraph 2.1.2 instead of 7.6(a).
Textual amendment: reference to paragraph 2.2.1.1 instead of paragraph
7.3(e); and
Textual amendment: reference to article 14(1) instead of article 7(1).
Textual amendment: reference to article 14(1) instead of article 7(1).
Textual amendment: reference to article 1 instead of article 1(1); and
Textual amendment: reference to article 28 instead of article 6(2).
Textual amendment: reference to article 9(1) instead of article 6(2); and
Textual amendment: reference to paragraph 2.2.1.1 instead of paragraph
7.3(h).
Textual amendment: reference to article 8(1) instead of article 6(1).
Textual amendment: reference to article 14(1) instead of article 7(1).
-
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9.1(e)
9.1(f)
9.1(g)
9.2(a)
9.2(b)
9.2(c)
9.2(d)
9.2(e)
9.2(f)
9.3(a)

2.3.3(3)
2.3.4(1)
2.3.5
Deleted
Deleted
Deleted
Deleted
2.3.8.1
2.3.2
2.3.1

9.3(b)
9.3(c)
9.3(d)
9.3(e)
9.3(f)

2.3.8.3(1)
2.3.8.3(2)
Deleted
2.3.9(1)
2.3.9(2)(3)
(4)(5)
2.3.9(6)
2.3.10(1)
2.3.11
Deleted
Deleted
3.1.1
2.1.1
3.3

9.3(g)
9.3(h)
9.4
10(a)
10(b)
11.
12.
13.
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Textual amendment: reference to article 26(1) and paragraph 2.3.5 instead
of paragraph 9.2(f)
Textual amendment: reference to article 34 instead of article 18.
-

