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Executive Summary 

 

• The ICJ’s 2024 Advisory Opinion concerned the policies and practices of Israel in the 

Occupied Palestinian Territory (OPT); at issue were the nature and legal status of 

Israel’s presence in the OPT, with special attention drawn to the settlement of Israelis 

in the OPT and the treatment of Palestinians and their property in the OPT. 

• Although ICJ advisory opinions are not formally binding in the sense of generating 

legal obligations directly, they contribute authoritatively to the identification, 

interpretation, and application of international legal obligations, and their specific 

determinations may generate legal consequences for third parties under customary 

international law. Consequently, all international actors, including the EU and its 

Member States, are under a duty to take due account of the conclusions in ICJ advisory 

opinions. 

• The 2024 Advisory Opinion found that the policies and practices of Israel:  

o constitute a breach of the obligation to respect the right to self-determination 

of the Palestinians, a right considered to be of jus cogens in the context of 

foreign occupation, and in the light of the prohibition on the acquisition of 

territory pursuant to the use of force; 

o constitute a breach of international human rights law, specifically the 

prohibition on racial segregation and/or apartheid; 

o constitute a breach of international humanitarian law, specifically the 

obligations not to annex, whether de jure or de facto, territory that falls under 

occupation or has otherwise come under its control following the use of force; 

the forced evacuation or displacement of civilians from occupied territory; the 

introduction of settlers into occupied territory; and the disproportionate use of 

force, violence, and ill-treatment of civilians in occupied territory.  

These are breaches of obligations erga omnes that give rise to obligations on other 

international actors. 

• The 2024 Advisory Opinion concluded that in the light of the sustained abuse by Israel 

of its position as an Occupying Power, together with the serious violations of 

international human rights law and international humanitarian law caused by Israel’s 

policies and practices, Israel’s presence in the OPT has become unlawful as a whole 

and must be brought to an end as soon as possible. Israel was also found to be under 

an obligation to provide full reparation for its unlawful acts. 

• The Court further considered that Israel is under an obligation to cease immediately 

all settlement activities, particularly the construction of Israeli settlements, and to 

evacuate all settlers from the OPT.  

• The Court dismissed the claim that security concerns might in any way preclude the 

wrongfulness of the policies and practices of Israel in the OPT. 

• The gravity, intensity, and scope of these violations of international law led the Court 

to recognise that third parties are under specific legal obligations to co-operate towards 

bringing Israel’s unlawful presence in the OPT to an end, and not to recognise its 

illegal effects, and to abstain from any aid and assistance in respect of Israel’s wrongful 

acts.  
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• The breaches ascertained by the Court have generated international legal obligations 

that are binding not only on EU Member States, but also on the EU and its institutions. 

The EU must comply with all its international legal obligations in the exercise of its 

functions and powers; and the EU is bound by rules of general international law, 

including universally accepted customary international law, which is binding upon the 

EU institutions. EU law must also be interpreted consistently with relevant rules of 

international law, in particular those of a peremptory nature.  

• Accordingly, all States, including the EU and its Member States, are under the 

following international obligations: 

o to abstain from treaty relations with Israel in any instance where Israel 

purports to act on behalf of, or in relation to, the OPT; 

o to abstain from entering into economic or trade dealings with Israel concerning 

the OPT or parts thereof which may entrench its unlawful presence in the 

territory; 

o to take steps to prevent trade or investment relations that assist in the 

maintenance of the illegal situation; 

o to co-operate with other international actors, in particular the United Nations, 

in respect of measures aimed at bringing to an end Israel’s unlawful presence 

in the OPT, and including any unlawful acts arising out of the occupation. 

These general obligations must be respected across the full scope of EU and Member State 

relations with Israel. To abide by these obligations, they must revisit and reassess a 

number of instruments, policies, and activities. 

o With regard to the EU-Israel Association Agreement as the overarching 

framework for bilateral EU-Israel relations, the EU’s ongoing review of Israel’s 

compliance with the ‘essential elements’ (or ‘human rights’) clause enshrined in 

Article 2 of the Agreement must properly take into account the findings of 

serious violations of international humanitarian and human rights law in the 

2024 Advisory Opinion. These findings justify the invocation of Article 2 and 

the adoption of appropriate responsive measures. These measures could include 

suspending the Agreement in part or in full, given the serious violations of 

peremptory norms of international law by Israel identified in the Advisory 

Opinion.  

o In the area of trade, the EU’s existing position stipulates that goods and 

services originating in Israeli settlements in the OPT are ineligible for 

preferential tariff treatment under the EU-Israel Association Agreement. In 

addition, all such products must be labelled clearly to indicate their origin. 

However, the EU’s existing policy measures (Technical Arrangement of 2005 

and Interpretative Notice on labelling of 2015) do not allow for full and effective 

enforcement of these obligations. More fundamentally, the EU’s existing 

measures were not designed to require the EU to abstain from economic or 

trade dealings with Israeli settlements and/or other forms of trade with Israel 

that would entrench its unlawful presence in the OPT. Accordingly, the 

differentiation policies regarding trade with settlements are ineffective in 

fulfilling the obligations binding on the EU that were identified in the 2024 

Advisory Opinion. The EU must therefore reassess its policies regarding 

products originating in the Israeli settlements in order to abide by these 
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obligations. This likely requires further restrictions—and potentially an 

outright ban—on trade or economic dealings with Israeli settlements and on 

other forms of trade with Israel that would entrench its unlawful presence in 

the OPT.  

o In the area of EU funding, under the Guidelines adopted by the EU in 2013, 

EU funding programmes such as Horizon Europe and financial instruments 

including the European Investment Bank already must exclude Israeli entities 

and activities in the OPT. Further, in the light of the obligations identified in 

the 2024 Advisory Opinion, funding of Israeli entities and activities under these 

programmes and instruments must be reviewed. Moreover, the 2013 Guidelines 

must be reassessed to address the activities of contractors and subcontractors 

selected by grant beneficiaries, the exception that allows for the funding of 

Israeli public authorities operating in the OPT, and the possibility of funding 

for entities and projects inside Israel that nevertheless support Israel’s 

unlawful presence in the OPT, including ‘dual-use’ projects with a potential 

military application. The EU must also consider the potential for inadvertent 

or ‘indirect’ financing of projects that assist in the maintenance of the unlawful 

occupation.  As a potential precautionary measure, the EU may need to suspend 

ongoing disbursements pending such review.  

o In the area of investment relations and other economic dealings with Israel and 

Israeli entities, the EU and its Member States are required to review and, if 

necessary, adopt measures to prevent investment relations by EU-based 

companies and other entities, particularly financial institutions, that might 

assist in the maintenance of Israel’s presence in the OPT. The EU and its 

Member States are under a duty to restrict and/or to end any dealings with 

companies listed in the UN database of enterprises benefitting Israeli 

settlements. They must also review and reinforce their existing advisories for 

businesses and citizens regarding economic activities in settlements to ensure 

that their addressees are aware of the risk of operating in breach of the 

obligations identified by the Court. 

o In the area of visa and travel, the EU and its Member States may remove the 

exemption for visa-free travel for Israeli nationals residing in the OPT, thus 

requiring settlers to apply for a visa. This measure is in keeping with the 

obligation of the EU and its Member States to distinguish in their dealings 

between Israel within its pre-1967 borders and the OPT. Based on the same 

obligation, the EU could also adopt a decision not to recognise passports and 

travel documents issued by Israeli authorities in the OPT. 

o In the area of arms trade, EU Member States are under an obligation to re-

assess their obligations under the 2013 Arms Trade Treaty (including export 

permits), in the light of armed violence committed against Palestinians by 

Israeli settlers and Israeli security forces in the OPT. Consequently, EU 

Member States must exercise special caution and re-assess any licences to 

export arms to Israel, due to the risk that these arms would be used in the 

commission of serious violations of international humanitarian law as 

identified in the 2024 Advisory Opinion. 
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o Finally, in the area of diplomatic relations, the EU and its Member States must 

abstain from any diplomatic acts, such as the relocation of diplomatic premises 

or the operation of diplomatic or consular services, that might be regarded as 

recognition of the effects of Israel’s unlawful presence in the OPT. Accordingly, 

the EU and its Member States should maintain current policies with respect to 

the relocation of diplomatic missions into the OPT or Jerusalem, as this would 

constitute unlawful recognition of Israel’s illegal presence in the occupied 

territory and/or a potential failure to co-operate with United Nations organs 

having already taken a position on the question. 

• A failure of the EU to comply with its international legal obligations as described in 

the 2024 Advisory Opinion would engage the international responsibility of the EU, 

which would be under an obligation to cease its unlawful conduct, and to provide full 

reparation for any such violations. Because the EU legal order enshrines a 

commitment for the EU and its Member States to uphold and apply international law, 

this failure could be invoked in Member State courts or before the CJEU, not only by 

victims who have been directly injured by such breaches. 

 

* * * 
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1. Introduction 
 

The present Expert Legal Opinion was drafted pursuant to a request made by a cross-

party coalition of Members of the European Parliament (MEPs) affiliated with the S&D, 

Renew, and Greens/EFA groups led by Tineke Strik, Barry Andrews, Matjaž Nemec, Hana 

Jalloul Muro, and Villy Søvndal. Through this Expert Legal Opinion, these groups sought 

clarification as to the potential legal consequences for the European Union (EU) and its 

Member States flowing from the July 2024 International Court of Justice (ICJ) Advisory 

Opinion on the Policies and Practices of Israel in the Occupied Palestinian Territory.1 

Specifically, the request for the present Expert Legal Opinion enumerated the following 

questions: 

 

• Are current EU positions and policies in accordance with the ICJ AO? 

• What are the specific implications of the ICJ AO for the EU, including in relation 

to: 

o The EU declaratory position on Israel/Palestine: Does it need to be revised 

in light of the Court’s findings in the AO (e.g., to recognise the illegality of 

the occupation)? 

o EU trade with Israel and Israeli settlements: Does the EU need to abstain 

from economic or trade dealings with settlements and/or other forms of 

trade with Israel concerning the OPT which may entrench its unlawful 

presence? 

o EU investment in Israel and Israeli settlements: Does the EU need to take 

steps to prevent investment relations that assist in the maintenance of 

Israel’s presence in the OPT? 

o Is the existing EU policy on settlement products (non-preferential 

treatment and labelling short of a trade ban) sufficient or does it need to be 

revised? 

o The EU-Israel Association Agreement: Does the EU need to review and/or 

suspend the Agreement in light of the ICJ AO? 

o Israel’s participation in EU programmes, such as Horizon Europe: Does the 

EU need to review the 2013 Guidelines excluding settlements (e.g., 

regarding the current exception for Israeli ministries based in East 

Jerusalem), restrict the scope of projects (e.g., on defence and dual use 

items), or suspend Israel’s participation altogether? 

o Other potentially significant implications identified during the research 

from among the optional questions below or others. 

o How should these policy implications be implemented by the EU and 

member States, and which institutions are responsible? 

• To what extent are the implications identified in the expert opinion binding for the 

EU? 

 

The following questions were also posed as ‘optional questions’: 

• What are implications for other EU policies and dealings with Israel, including: 
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o Investment in more detail: Does the EU need to, e.g., restrict dealings with 

companies listed in the UN database of enterprises benefitting Israeli 

settlements, and/or reinforce its existing advisories for businesses and 

citizens regarding economic activities in settlements? 

o Travel and visa: Visa-free access for settlers and recognition of their Israeli 

passports. 

o Recognition of Israeli elections in the settlements (cf. EU position on 

elections in Crimea). 

• What are the specific implications for EU member States at national level, 

including towards: 

o Arms trade with Israel. 

o Legal basis of banning trade with settlements at national level vs. exclusive 

EU competence (already addressed in the September 2024 expert opinion 

by Prof. Tridimas and Prof. Koutrakos). 

o Other policies. 

• Legal options for bringing the EC/EU into compliance with the ICJ AO, including 

through litigation before the Court of Justice of the European Union. 

 

Legal scholars, non-governmental organisations (NGOs), and several politicians have 

already offered their interpretations of the potential obligations arising from the ICJ’s 

2024 Advisory Opinion for the EU. In their request for an Expert Legal Opinion, the 

political groups referenced an assessment by the Head of the Legal Department of the 

European External Action Service (EEAS), which concluded that existing EU policy is 

already aligned with the 2024 Advisory Opinion. According to this assessment, revisiting 

the EU’s policy on imports from settlements is a ‘matter of political appreciation’ rather 

than a legal obligation.2 

 

Of further note are ongoing discussions taking place among experts and representatives 

from EU Member States within the Public International Law Working Group (COJUR), 

with further deliberations expected to continue at both the expert and political levels. 

Frustrated by the inability to convene an EU-Israel Association Council meeting with 

human rights concerns on the agenda, in November 2024, then EU High Representative 

for Foreign Affairs and Security Policy Josep Borrell proposed that the Foreign Affairs 

Council ban imports from illegal settlements and suspend political dialogue with Israel, 

in relation to the human rights obligations contained in the ‘EU-Israel Association 

Agreement’3 and citing directly to the 2024 Advisory Opinion.4 However, the High 

Representative’s proposal failed to secure the required unanimity of EU Member States.5 

In May 2025, the current EU High Representative, Kaja Kallas, announced that a review 

of the EU-Israel Association Agreement would be launched in the light of the 

humanitarian blockade in the Gaza Strip since early 2025.6 

 

The authors of this Expert Legal Opinion are sensitive to the divergent positions within 

the EU and between Member States governments regarding the wider dispute between 

Israel and Palestine. Accordingly, the authors emphasise that the present Expert Legal 

Opinion is focussed purely on a legal analysis based on the applicable rules of international 

and EU law. This Expert Legal Opinion is confined to interpreting the 2024 Advisory 
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Opinion, assessing its key implications for the EU as a subject of international law, and 

exploring its potential consequences for the policies and practices of EU Member States. 

While the authors evaluate a wide range of EU policies, a comprehensive and technical 

evaluation of all EU policies and practices with respect to Israel that might be relevant in 

the light of the 2024 Advisory Opinion is beyond the scope—and timeframe—of this Expert 

Legal Opinion. However, the authors strive to offer tailored, concrete guidance on the 

relevant legal standards for reviewing the most pertinent EU instruments, policies, and 

actions. 

 

* * * 

2. The ICJ’s Advisory Opinion on the Legal 
Consequences arising from the Policies and 
Practices of Israel in the Occupied 
Palestinian Territory, including East 
Jerusalem 

 

On 19 July 2024, the Court rendered its Advisory Opinion on Legal Consequences arising 

from the Policies and Practices of Israel in the Occupied Palestinian Territory, including 

East Jerusalem. This landmark Opinion, which was rendered twenty years after the ICJ’s 

2004 Advisory Opinion on the Construction of a Wall in the Occupied Palestinian 

Territory,7 clearly spells out fundamental breaches of international law by Israel, as well 

as the consequences of these breaches for Israel, for other States, and for other 

international actors. 

 

Before turning to the Court’s opinion, it is important to explain that the Court’s findings 

are not purely of an advisory character: in the discharge of its advisory function, the 

interpretation and application of international law by the ICJ has contributed materially 

to the development of international law and to the recognition of binding international 

obligations. 

 

2.1  The advisory function of the Court 

 

Pursuant to Article 96 of the United Nations Charter8 and Article 65 of its own Statute, 

the ICJ is competent to render advisory opinions at the request of organs and specialised 

agencies of the United Nations (UN). Formally, advisory opinions do not have binding 

force on the requesting organ/specialised agency, the UN, or any States concerned.9 This 

is in distinction to the binding character of the Court’s judgments in contentious cases on 

States parties to the dispute.10 
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Though in international law, judicial decisions—including advisory opinions—are not 

formal sources of international law, it is long-established that the ICJ’s judgments and 

advisory opinions are accorded significant legal authority. The Court’s decisions are 

regarded as relevant in the correct interpretation of treaty provisions, determining the 

existence and scope of rules of customary international law and general principles, as well 

as in relation to peremptory norms of international law. As noted by the International 

Law Commission, they have ‘persuasive and practical value in helping to resolve 

subsequent legal disputes’.11 As early as 1938, Leland Goodrich had remarked about the 

ICJ’s institutional predecessor, the Permanent Court of International Justice, that ‘the 

statement that advisory opinions are purely advisory is formalistic, perhaps even naïve’.12 

Today, calling into question the authority of advisory opinions by the ICJ is ‘almost 

blasphemous’ on the international plane.13  

 

The systematic reliance by international lawyers on the Court’s advisory opinions in 

subsequent disputes or judicial proceedings attests to these opinions’ significant legal 

weight. The established practice of the Court itself is to rely extensively on its previous 

decisions as legal authorities in support of its conclusions.14 This is also visible in the work 

of other international actors such as international organisations and other international 

courts and tribunals. For instance, the United Nations General Assembly (UNGA) 

regularly endorses authoritative findings made by the ICJ in an advisory capacity. 

 

Specifically, the 2024 Advisory Opinion has already received clear endorsement from 

States. In Resolution (ES-10/24), adopted by a large majority of the UN General Assembly 

on 19 September 2024, the UNGA ‘welcomed’ and endorsed in no ambiguous terms the 

conclusions of the Court.15 Indeed, the EU and its institutions consistently follow a similar 

practice, affording significant legal weight to advisory opinions of the ICJ when identifying 

and applying international law.16 There are no grounds for departing from this established 

practice. 

 

The international legal relevance of the Court’s advisory opinions thus goes further than 

being authoritative, as can be observed in the 2021 Judgment on preliminary objections 

rendered by the International Tribunal for the Law of the Sea (ITLOS) in a dispute 

brought by Mauritius against the Maldives.17 The dispute concerned the delimitation of 

the maritime boundary between the two countries in the Indian Ocean, but the Maldives 

objected to the Tribunal’s jurisdiction on the basis that, as evidenced by the ICJ’s 2019 

Advisory Opinion in Separation of the Chagos Archipelago,18 a dispute existed between 

the United Kingdom and Mauritius over sovereignty over the Chagos Archipelago after 

Mauritius had obtained independence from British colonial rule.  

 

Though the ICJ had declared that the separation of Chagos from the Mauritius colony by 

the United Kingdom was a violation of international law, sovereignty over the Archipelago 

had not been transferred back to Mauritius at the time of the proceedings before ITLOS.19 

According to the Maldives, the dispute was inadmissible before ITLOS due to the non-

participation of the United Kingdom. Therefore, the United Kingdom was an 

‘indispensable third party’ under the so-called ‘Monetary Gold rule’, following which an 

international court should not proceed with a case in situations where a determination of 
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the legal conduct of an absent third State formed the very subject-matter of the case. The 

Maldives contended that, to effect the required maritime delimitations, ITLOS would 

address the question of sovereignty over the Chagos Archipelago in the absence of the 

United Kingdom. 

 

The Tribunal rejected these preliminary objections, and the reasoning given is crucial for 

understanding the potential legal effect of ICJ advisory opinions. ITLOS concluded that, 

as a consequence of the ICJ’s 2019 Advisory Opinion, there no longer existed a legal 

‘dispute’ over the sovereignty over the Chagos Archipelago as the United Kingdom was 

not sovereign. In so doing, ITLOS addressed explicitly the legal weight of ICJ advisory 

opinions, noting that ‘judicial determinations made in advisory opinions carry no less 

weight and authority than those in judgments because they are made with the same rigour 

and scrutiny by the “principal judicial organ” of the United Nations with competence in 

matters of international law’,20 and concluding that: 

 

[t]he determinations made by the ICJ with respect to the issues of the decolonization of 

Mauritius in the Chagos advisory opinion have legal effect and clear implications for the 

legal status of the Chagos Archipelago. The United Kingdom’s continued claim to 

sovereignty over the Chagos Archipelago is contrary to those determinations.21 

 

The 2021 ITLOS judgment provides a striking recent illustration of the binding legal 

effects and potential consequences of advisory opinions of the ICJ, as a matter not merely 

of authority and influence, but of generating concrete and specific international legal 

norms. Though of course formally, the Court’s opinions are not binding, the specific 

determinations of the existence of legal obligations may generate legal consequences on 

all international actors. In short, the view that ICJ advisory opinions are merely 

influential is misplaced. 

 

2.2 Context of the Policies and Practices of Israel Opinion 

 

The 2024 Advisory Opinion was rendered twenty years after the ICJ’s much-discussed 

Construction of a Wall Opinion. In this earlier opinion rendered in 2004, the ICJ notably 

concluded that the West Bank, East Jerusalem and the Gaza Strip were under occupation 

by Israel and constituted the ‘Occupied Palestinian Territory’ (OPT).22 The ICJ also found 

that Israel’s erection of a ‘separation barrier’ in the West Bank was unlawful under 

international law, in particular, as a breach of the right to self-determination of the 

Palestinian population. As the ICJ noted in its 2024 Advisory Opinion, despite these 

findings, ‘the construction of the wall continued, as well as the expansion of settlements 

in the Occupied Palestinian Territory.’23 In 2024, the Court reprised this view, noting that 

the Palestinian territory occupied since 1967 ‘encompasses the West Bank, East 

Jerusalem and the Gaza Strip’ and, moreover, that ‘from a legal standpoint, the Occupied 

Palestinian Territory constitutes a single territorial unit, the unity, continuity and 

integrity of which are to be preserved and respected.’24 
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Four other proceedings currently pending before the ICJ have immediate bearing on the 

substance of the Policies and Practices of Israel Opinion. Three of these proceedings are 

contentious cases. In Relocation of the United States Embassy to Jerusalem (Palestine v. 

United States of America), Palestine challenges the United States’ decision to relocate its 

Embassy to Jerusalem.25 In Alleged Breaches of Certain International Obligations in 

respect of the Occupied Palestinian Territory (Nicaragua v. Germany), Nicaragua argues 

that Germany violates several of its international obligations by lending substantial 

support to Israel.26 In Application of the Convention on the Prevention and Punishment of 

the Crime of Genocide in the Gaza Strip (South Africa v. Israel), South Africa alleges that 

Israel’s military response to the 7 October 2023 Hamas-led terrorist attacks and hostage-

taking amounts to a breach of the Genocide Convention.27 This third case is remarkable 

because of the three sets of provisional measures ordered by the ICJ in light of the urgency 

and direness of the humanitarian disaster in the Gaza Strip.28 Finally, at the end of last 

year, the UNGA adopted a resolution seeking yet another advisory opinion from the ICJ, 

this time on Obligations of Israel in relation to the Presence and Activities of the United 

Nations, Other International Organizations and Third States in and in relation to the 

Occupied Palestinian Territory.29 

 

The rulings in all these pending cases are likely to engage in questions that will entail 

further legal implications in respect of EU policy towards Israel and Palestine. 

 

2.3  Key findings by the Court 

 

The landmark 2024 Advisory Opinion sets out several fundamental conclusions that will 

be addressed in detail below. The ICJ found that Israel’s policies constitute annexation, 

violate the Palestinians’ right to self-determination, and breach Article 3 of the 

Convention on the Elimination of All Forms of Racial Discrimination (CERD),30 which 

prohibits racial segregation and apartheid. The ICJ further determined that sustained 

abuse by Israel as an Occupying Power in the OPT led to the occupation of Gaza, the West 

Bank, and East Jerusalem to be unlawful as a whole—thus going beyond the traditional 

position in international humanitarian law (IHL) according to which occupation is a state 

of fact, neither lawful nor unlawful. The ICJ concluded that as a consequence, Israel must 

withdraw from the OPT as swiftly as possible and provide full reparation for its unlawful 

acts to all natural and legal persons injured thereby, including restitution of land and 

property. The ICJ also outlined obligations for third States and other international actors, 

including the duty not to recognise the legal validity of Israel’s unlawful presence in the 

OPT, not to furnish aid or assistance in maintaining it, and to co-operate to bring the 

situation of illegality to an end. 

 

In what follows, we detail the ICJ’s primary findings in four points: Israel’s policies 

amounting to overarching annexation despite the prohibition on the acquisition of 

territory by force; Israel’s breach of the fundamental rights of Palestinians (including the 

significance of the ICJ’s finding of a violation of Article 3 of CERD); the illegality of Israel’s 
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occupation as a whole; and the legal consequences of Israel’s policies and practices in the 

OPT for other States and international actors. 

 

2.3.1 Policies amounting to overarching annexation: Settlement policy 

and transfer of population, exploitation of natural resources, 

prevention and punishment of attacks on local population 

 

The ICJ was highly critical of specific Israeli policies in respect of the OPT, in particular 

with respect to carrying out its ongoing settlement policy after 1967, under which Israeli 

settlers have been transferred into the West Bank and East Jerusalem; and, until 2005, 

into the Gaza Strip.31 As it had done already in 2004, the ICJ reconfirmed a number of 

serious violations of IHL. First, it found that this settlement policy is contrary to the 

prohibition found in the sixth paragraph of Article 49 of the Fourth Geneva Convention,32 

namely, the transfer by an Occupying Power of its own civilian population into occupied 

territory.33 Secondly, it determined that the confiscation or requisitioning of Palestinian 

land in the West Bank and East Jerusalem is in breach of Articles 46, 52, and 55 of the 

Hague Regulations on the respect for private property.34 Thirdly, the ICJ declared Israel’s 

exploitation of the natural resources in the OPT a violation of IHL, calling particular 

attention to the restriction of access of the Palestinian population to water.35  

 

The ICJ drew further attention to a number of serious violations of international 

humanitarian law by Israel. These include the forced displacement of the Palestinian 

population36 and, in breach of Israel’s responsibility as the Occupying Power to protect 

Palestinians from settler violence, a ‘systematic failure to prevent or punish attacks by 

settlers against the life or bodily integrity of Palestinians, as well as Israel’s excessive use 

of force against Palestinians’.37 By so doing, the ICJ reaffirmed its holding in Construction 

of a Wall in relation to the extraterritorial application of human rights by a State 

exercising jurisdiction beyond its territory.38 The ICJ found that the ‘prolonged’ character 

of Israel’s occupation of the OPT did not in itself change the legal status of the said 

occupation under IHL, but that the legality of Israel’s occupation depended on other rules, 

in particular, ‘the prohibition of territorial acquisition resulting from the threat or use of 

force, as well as […] the right to self-determination.’39 The ICJ further concluded that 

‘[t]hese policies and practices are designed to remain in place indefinitely and to create 

irreversible effects on the ground.’40 It also bears noting that the Court dismissed the 

argument that the Gaza Strip was no longer under occupation, on the basis that Israel 

had ‘remained capable of exercising, and continued to exercise, certain key elements of 

authority over the Gaza Strip, including control of the land, sea and air borders, 

restrictions on movement of people and goods, collection of import and export taxes, and 

military control over the buffer zone, despite the withdrawal of its military presence in 

2005.’41 

 

The finding that Israel’s conduct ‘amount[s] to annexation of large parts of the [OPT]’, 

whether de jure and/or de facto, is striking: ‘to seek to acquire sovereignty over an occupied 

territory, as shown by the policies and practices adopted by Israel in East Jerusalem and 
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the West Bank, is contrary to the prohibition of the use of force in international relations 

and its corollary principle of the non-acquisition of territory by force.’42 This finding of 

creeping annexation through the settlement policy is a core element of the ICJ’s reasoning 

and remains ongoing: on 29 May 2025, Israeli Defence Minister Israel Katz announced 

that it will establish 22 new Israeli settlements in the West Bank, and will proceed with 

the legalisation of existing ‘wildcat’ settlements (those have been already built but without 

government authorisation).43 

 

2.3.2 Breach of the fundamental rights of Palestinians, in particular 

the right to self-determination and certain fundamental rights under 

international human rights law and international humanitarian law  

 

In the 2024 Advisory Opinion, the ICJ found that Israel breached the fundamental rights 

of the Palestinians, including their right to self-determination (2.3.2.1), and committed 

severe forms of racial discrimination amounting to a breach of Article 3 of CERD (2.3.2.2). 

 

2.3.2.1 Self-determination in situations of foreign occupation 

 

In addition to finding that Israel’s conduct amounts to annexation, a second violation 

observed by the ICJ relates to the policies and practices by Israel in the OPT, with respect 

to a ‘broad array of legislation adopted and measures taken by Israel’; when taken as a 

whole, these policies were taken to constitute unjustified differentiation of treatment of 

Palestinians, and thus a breach of Article 2 of CERD.44  

 

The ICJ moreover determined that, when taken as a whole, Israel’s construction of 

settlements, forced displacement of Palestinians, and extraction and use of natural 

resources exacerbated the overarching policy of annexation, and thus constituted a breach 

of Israel’s ‘obligation not to impede the Palestinian people from exercising its right to self-

determination, including its right to an independent and sovereign State, over the entirety 

of the Occupied Palestinian Territory.’45 Crucially, the Court added that, ‘in situations of 

foreign occupation such as the present case, the right to self-determination constitutes a 

peremptory norm of international law.’46  

 

2.3.2.2 Severe forms of racial discrimination: racial segregation and apartheid 

 

Perhaps the most radical finding of the 2024 Advisory Opinion is of a violation of Article 

3 of CERD, which proscribes racial segregation and apartheid: the ICJ held that ‘Israel’s 

legislation and measures impose and serve to maintain near-complete separation in the 

West Bank and East Jerusalem between the settler and Palestinian communities’, and in 

so doing, constitute a breach of Article 3 of CERD.47 It is important to draw attention to 

the fact that the ICJ did not explicitly highlight which of the two prohibitions embodied in 

Article 3—racial discrimination and apartheid—was violated.48 Nevertheless, in CERD it 
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is recognised that both racial segregation and apartheid are ‘particularly severe forms of 

racial discrimination’.49 

 

The UN Committee on the Elimination of Racial Discrimination has confirmed the 

universal application of Article 3 of CERD, by which all parties, including Israel, 

undertake ‘to prevent, prohibit and eradicate all practices of racial segregation and 

apartheid in territories under their jurisdiction’.50 The interpretation of this provision is 

further clarified by the definition of apartheid in the 1973 Apartheid Convention,51 as a 

detailed list of ‘acts committed with the purpose of domination or systematic oppression of 

one racial group over another racial group.’52  

 

Apartheid, of course, is a deeply emotive term,53 introduced from the Afrikaans language 

(literally, ‘the quality of separateness’) to describe the regime of racial supremacy legally 

imposed in South Africa from 1948 to 1994, which institutionalised racial discrimination, 

unequal access to social services, political repression, and eventually, territorial 

separation.54 Because Israel is not a State Party to the 1973 Apartheid Convention, it is 

not bound by the provisions therein, which require States Parties to enact legislative 

measures to suppress, prevent, and punish the crime of apartheid.  

 

However, the 1973 Convention recognises apartheid as a criminal offence, a ‘crime against 

humanity’ subject to universal jurisdiction.55 This characterisation is further retained in 

the 1998 Rome Statute of the International Criminal Court;56 and pursuant to Additional 

Protocol I, apartheid is a crime amounting to a ‘grave breach’ of the Geneva Conventions 

in situations of international armed conflict.57 Moreover, the International Law 

Commission has consistently maintained that a violation of the prohibition against ‘racial 

discrimination and apartheid’ constitutes a violation of a peremptory norm of general 

international law, or a norm of jus cogens.58 As a result, the prohibition of apartheid and 

racial discrimination applies to States even if they are not a party to the 1973 Convention, 

such as Israel, and the violation of either prohibition embodied in Article 3 CERD—to 

recall, racial segregation or apartheid—would qualify as a breach of a peremptory norm. 

 

The Court’s findings on these points ascertain the violation of distinct peremptory norms: 

to recall, the right to self-determination in situations of foreign occupation, in particular 

in situations concerning the annexation of territory occupied through the use of force, and 

the prohibition on racial segregation and/or apartheid. Peremptory norms—a term used 

interchangeably herein with ‘norms of jus cogens’—are hierarchically superior norms of 

international law and are recognised by the international community of States as a whole 

as norms from which no derogation is permitted, thus having the effect of invalidating a 

treaty in conflict with such norms.59 All peremptory norms, including the prohibitions 

against genocide, torture, slavery, apartheid, war crimes, crimes against humanity, and 

aggression, are hierarchically equal. More pertinently, as recognised in previous decisions 

of the Court, a breach of a peremptory norm by one actor gives rise to obligations owed to 

the international community as a whole, known as obligations erga omnes; and because 

all States are considered to have a legal interest in the respect for such rules, any State is 

entitled to invoke the responsibility of another State for the breach of a peremptory norm.60 

We return to this erga omnes character below.61 
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2.3.3 The legal status of Israel’s presence in the Occupied Palestinian 

Territory 

 

Based on all of the above considerations, the ICJ arrived at the key finding in the 2024 

Advisory Opinion that, in the light of the ‘sustained abuse’ of its obligations as Occupying 

Power,62 and multiple violations of international law committed by Israel during its 

occupation of the OPT, the presence of Israel in the OPT constitutes an internationally 

wrongful act and must be brought to an end ‘as rapidly as possible’.63 This finding of 

‘unlawful occupation’ is unusual, and a marked departure from the traditional concept of 

occupation within IHL as a situation of fact.  

 

The framework of the law of belligerent occupation under IHL acknowledges the presence 

of an Occupying Power in territory over which it is not sovereign and takes no position as 

to whether it is intrinsically or inherently unlawful. Sovereignty does not attach to the 

last State holding title prior to occupation; rather, sovereignty is vested in the population 

under occupation.64 Occupation, even if prolonged, is thus an impermanent phenomenon, 

an exceptional factual situation whereby the application of IHL stipulates a minimum 

ground of obligations owed to the civilian population under occupation. The unusual 

feature of the ICJ’s conclusion, that Israel’s sustained abuse of its position as Occupying 

Power has rendered its overall presence in the OPT to be unlawful, is particularly 

pertinent because it departs from the general paradigm in which an occupation may not 

generate the legal effects of sovereignty but is not automatically unlawful, instead being 

merely a state of exceptional control over territory and its resident population. 

 

Under the traditional view prevailing in IHL, even a prolonged occupation is neither 

lawful nor unlawful: though an Occupying Power may not assert sovereignty over the 

occupied territory, it is otherwise only required to comply with certain basic obligations in 

relation to the administration of the territory and the protection of the interests of the 

civilian population. This traditional situation characterises Morocco’s presence in Western 

Sahara, that of Turkey in Northern Cyprus, and even, given the lack of a definitive legal 

finding of unlawfulness by the ICJ or the United Nations Security Council (UNSC), the 

presence of Russia in Crimea after 2014 and the eastern oblasts of Ukraine after 2022. 

Whatever grave violations of international law might have been giving rise to the situation 

of occupation, which are usually in relation to jus ad bellum but not necessarily so, these 

do not affect the legal status of the occupation and the overall applicability of IHL.  

 

Against this background, the ICJ has made the remarkable finding that the legal status 

of Israel’s occupation was not to be determined under IHL but in the light of general 

international law. Specifically, 

 

...the rules and principles of general international law and of the Charter of the United 

Nations on the use of force in foreign territory (jus ad bellum) have to be distinguished from 

the rules and principles that apply to the conduct of the occupying Power under 

international humanitarian law (jus in bello) and international human rights law. The 

former rules determine the legality of the continued presence of the occupying Power in the 
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occupied territory; while the latter continue to apply to the occupying Power, regardless of 

the legality or illegality of its presence. It is the former category of rules and principles 

regarding the use of force, together with the right of peoples to self-determination, that the 

Court considers to be applicable…65 

 

In this light, the ICJ concluded that 

 

the violations by Israel of the prohibition of the acquisition of territory by force and of the 

Palestinian people’s right to self-determination have a direct impact on the legality of the 

continued presence of Israel, as an occupying Power, in the Occupied Palestinian 

Territory. The sustained abuse by Israel of its position as an occupying Power, through 

annexation and an assertion of permanent control over the Occupied Palestinian Territory 

and continued frustration of the right of the Palestinian people to self-determination, 

violates fundamental principles of international law and renders Israel’s presence in the 

Occupied Palestinian Territory unlawful.66 

 

The characterisation of Israel’s ‘sustained abuse’ of its position as Occupying Power is one 

of the most categorical findings in the 2024 Advisory Opinion. The sole precedent in the 

ICJ's case law is perhaps the ICJ's Namibia Advisory Opinion in 1971 in which, following 

the revocation by the UNGA and the UNSC of the Mandate bestowed upon South Africa 

in respect of Namibia, the ICJ determined South Africa’s presence in that territory had 

become unlawful.67 Importantly, the basis for the illegality of South Africa’s continued 

presence in Namibia was not merely the revocation of South Africa's Mandate by the 

UNGA and the UNSC but the finding that South Africa’s introduction of apartheid into 

Namibia (then South West Africa) was a ‘flagrant violation’ of the purposes and principles 

of the UN Charter.68  

 

In a striking parallel between the Namibia opinion and the situation under discussion 

here, the ICJ did not merely examine the legality of South Africa’s policies and practices 

in relation to racial discrimination, political repression, or apartheid alone. Instead, on the 

basis of these violations, the ICJ arrived at a determination with respect to the legal status 

of South Africa’s presence, deducing its illegality as a whole from the revocation of the 

Mandate.69  

 

Eyal Benvenisti has suggested that a presumption exists to the effect that an occupation 

that has not been abused, for example by establishing an indefinite exercise of power or 

by refusing to negotiate withdrawal, retains legal validity.70 The question thus arises as 

to whether, as with Special Rapporteur John Dugard’s acknowledgment that ‘violations of 

human rights are a necessary consequence of military occupation’,71 the legal status of an 

occupation under IHL can pass from being neutral, or not per se unlawful, into 

unlawfulness due to the conduct of the Occupying Power. Ardi Imseis argued in 2020 that 

systematic and cumulative violations of jus cogens norms arising both from IHL and 

international human rights law (IHRL) could, over time, render an occupation illegal—

the approach endorsed by the Court.72 

 

The Court’s reasoning rests on a conception of belligerent occupation that in turn rests on 

certain basic precepts, namely, that even prolonged occupation cannot give rise to a valid 
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transfer of sovereignty.73 Recalling the prohibition on the acquisition of territory through 

the use of force, irrespective of whether that force might be claimed to have been lawful74 

(e.g. in self-defence, as Israel has contended in respect of the 1967 ‘Six-Day War’), it bears 

recalling that all States and other international actors are under an obligation not to 

recognise title thus acquired.75 Occupation is thus a state of exception, an exception which 

emerges when an Occupying Power is in effective control over territory and a civilian 

population over which it is not sovereign, and thus bears obligations in relation to how 

that occupation is conducted. 

 

It is true that, save for its claimed annexation of East Jerusalem after 1967,76 Israel has 

not formally asserted sovereignty over the OPT. Instead, Israel has long justified its 

occupation, and actions thereunder, through the language of what it deems its ‘essential’ 

or ‘legitimate security concerns’ in relation to the suppression of terrorist attacks and 

especially suicide bombings, and that the atrocities of 7 October 2023 have led to an 

emphatic assertion of such security needs.77 Though the law of occupation explicitly 

recognises such security concerns, it does not allow for security concerns to justify breaches 

of the law of occupation. For example, in 2004, the ICJ concluded that Israel’s settlement 

policies could not be justified through such security considerations, as the prohibition 

embodied in Article 49, paragraph 6, of the Fourth Geneva Convention, on the transfer of 

the civilian population of the Occupying Power into the occupied territory, was without 

exception.78 In 2024, the ICJ has gone further, concluding that security needs do not 

permit Israel to annex parts of the OPT nor to maintain a permanent presence within it, 

dismissing explicitly the notion that Israel’s security concerns might ‘override the 

principle of the prohibition of the acquisition of territory by force’.79 

 

What is more, the law of occupation requires that security measures be taken purely on a 

temporary and exceptional basis. Orders for the seizure of territory ‘requisitioned for 

military needs’,80 but that have amounted to the confiscation of Palestinian land and the 

indefinite transfer of title to Israeli settlers, were deemed by the ICJ to have led to a 

permanent demographic shift in the West Bank and East Jerusalem.81 Because occupation 

comes with temporal constraints, purely to respond to military necessity, it cannot 

transfer title of property to the Occupying Power;82 to do otherwise renders the occupation 

‘intrinsically illegal’.83  

 

The legal consequences of the finding that the occupation has become unlawful due to 

Israel’s ‘sustained abuse’ of its situation as the Occupying Power has legal consequences 

for Israel as well as for all other States and international actors. We turn to these 

consequences in the next section. 
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2.3.4 Legal consequences of Israel’s policies and practices for other 

States and international actors 

 

2.3.4.1 The characterisation of Israel’s violations of international law by the Court as 

violations of peremptory norms (jus cogens) and obligations erga omnes 

 

As we recalled above, the 2024 Advisory Opinion contains the finding that the policies and 

practices of Israel in the OPT are wrongful acts in breach of prohibitions of a peremptory 

nature (jus cogens). For reasons of concision and clarity, we avoid here heated academic 

debates as to the source or nature of peremptory norms.84 We focus instead on the legal 

consequences of this finding. Indeed, the specific character of peremptory norms requires 

us to analyse the international legal consequences arising from such violations, before 

turning in Sections 4 and 5 to their specific application in respect of the EU and its specific 

agreements, policies, and practices in relation to Israel and/or to the OPT.  

 

We recall quickly the three key findings of the ICJ's Opinion in respect of Israel.85 The 

Court declared that Israel’s continued presence within the OPT is an internationally 

wrongful act of a continuing character, putting Israel under an obligation to end its 

unlawful acts: specifically, ‘immediately’ to cease all new settlement activity and to repeal 

all legislation and measures creating or maintaining the occupation as well as any 

measures aimed at modifying the demographic composition of the OPT.86 Israel is also 

under the obligation to provide full reparation for these unlawful acts, including the 

restitution of land and other assets taken from Palestinians and Palestinian institutions, 

the evacuation of all settlers from existing settlements in the OPT, and the dismantling of 

the wall within the OPT.87 Finally, Israel remains under a continuing duty to respect the 

Palestinian people’s right to self-determination, as well as to abide by its obligations under 

IHL and IHRL.88  

 

One key point addressed only implicitly by the ICJ is the fact that when a peremptory 

norm has been violated, international law excludes the invocation by a State of a 

circumstance precluding the wrongfulness (a ‘defence’) of its acts, for example, to invoke a 

state of necessity.89 This is because peremptory norms embody the most fundamental 

principles of the international legal system and are universally accepted and recognised 

by the international community as rules from which no derogation is permitted. These 

norms are so important that no State can deviate from them. Accordingly, Israel’s security 

interests cannot serve as a potential justification for any breach of a peremptory norm, 

even after the atrocities committed on 7 October 2023.  

 

Additionally, Section VII.B. of the 2024 Advisory Opinion identifies the violation by Israel 

of several obligations owed erga omnes: specifically, its violation of the right of the 

Palestinian people to self-determination, its violation of the prohibition on the use of force 

to acquire territory, and its violation of the obligations under IHL and IHRL described 

above.  
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2.3.4.2 Legal consequences for other States and international actors arising out of Israel’s 

breaches of the international obligations identified by the Court 

 

The key distinction that must be highlighted here is that, in contrast with the breach of 

obligations that are not erga omnes, the breach of obligations erga omnes gives rise to 

three additional sets of obligations on the part of all other States—a category that a fortiori 

includes the 27 Member States of the EU—even if they did not themselves contribute to 

the breach.90  

 

2.3.4.2.1 Obligation of co-operation to bring an unlawful situation to an end 

 

First, the ICJ recalled that all States are under an obligation to co-operate with the United 

Nations to implement any modalities necessary, and through lawful means, to ‘ensure an 

end of Israel’s illegal presence in the Occupied Palestinian Territory and to ensure the full 

realization of the Palestinian people’s right to self-determination’.91 The Court also 

mentioned that ‘the precise modalities to bring to an end Israel’s unlawful presence … is 

a matter to be dealt with by the General Assembly, which requested this opinion, as well 

as the Security Council. Therefore, it is for the General Assembly and the Security Council 

to consider what further action is required to put an end to the illegal presence of Israel, 

taking into account the present Advisory Opinion.’92 The Court’s explicit reference to the 

role of the General Assembly in establishing precise modalities suggests that as part of 

the obligation to co-operate, there exists also a duty—flowing from the Opinion itself—to 

take due account of the views of the General Assembly as set out in Resolution ES-10/24. 

For example, amongst the measures suggested by the Assembly is a proposal to create ‘an 

international register of damage to serve as a record, in documentary form, of evidence 

and claims information on damage, loss or injury to all natural and legal persons 

concerned, as well as to the Palestinian people, caused by the internationally wrongful 

acts of Israel in the Occupied Palestinian Territory, as well as to promote and coordinate 

evidence-gathering and initiatives aimed at securing such reparation by Israel’.93 

 

Moreover, though the obligation to co-operate is one of conduct and is ideally achieved 

through collective actions within the UN framework, this obligation may be implemented 

by individual States or a group of States acting together to bring to an end a breach of a 

peremptory norm.94 

 

2.3.4.2.2 The duty of non-recognition and the duty to abstain from any aid and assistance 

that might maintain the unlawful situation  

 

Second, pursuant to the general duty not to recognise as lawful any situation created by a 

breach of a peremptory norm, and with specific application to the acquisition of territory 

by force, the ICJ called upon all States not to recognise ‘any changes in the physical 

character or demographic composition, institutional structure or status of the territory 

occupied by Israel on 5 June 1967, including East Jerusalem’.95 Crucially, the ICJ referred 

to UNSC resolutions 465 (1980) and 2334 (2016), in which the Security Council has 

declared any such measures or policies to be legally invalid. Taken together, these 
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resolutions give rise to the third obligation arising for all States, namely, the duty not to 

render any aid and assistance that might maintain the unlawful situation caused through 

the breach of a peremptory norm, and which is linked to the obligation to co-operate with 

the UN and its organs, as well as with other international actors, to take lawful measures 

to bring the violations by Israel of its obligations to an end. 

 

In application of these linked obligations of non-recognition and the prohibition on aid and 

assistance, the ICJ enumerated, in paragraph 278, a series of specific obligations for all 

other States, including:  

• to abstain from treaty relations with Israel in cases where Israel purports to act 

on behalf of the OPT, or a part thereof;  

• to abstain from economic or trade dealings with Israel concerning the OPT that 

might entrench its unlawful presence there;  

• to abstain, in establishing or maintaining its diplomatic missions, from any 

recognition of Israel’s unlawful presence; and  

• to take steps to prevent trade or investment relations that assist in the 

maintenance of Israel’s unlawful presence.  

 

These conclusions of the Court are particularly striking: though the concept of 

‘differentiation’ has been understood by some to prohibit only economic dealings directly 

linked to Israeli settlements in the OPT, the Court’s conclusions are broader, and also 

apply to economic relations with Israel: specifically, economic or trade dealings that might 

entrench its unlawful presence, and trade or investment relations that assist in the 

maintenance of the unlawful situation.96 These findings acknowledge the deeply entangled 

economies of Israel and the OPT and suggest that mere differentiation is legally 

inadequate. We will return to these points in Section 4 below. 

 

In paragraph 279, the Court summarised as follows: ‘in view of the character and 

importance’ of the obligations involved, ‘all States are under an obligation not to recognize 

as legal the situation arising from the unlawful presence of Israel [in the OPT]’ and under 

a further obligation ‘not to render aid or assistance in maintaining’ the said situation, 

adding that it falls to all States ‘to ensure that any impediment resulting from the illegal 

presence of Israel [in the OPT] to the exercise of the Palestinian people of its right to self-

determination is brought to an end’. The Court added further that all States parties to the 

Fourth Geneva Convention have the obligation ‘to ensure compliance by Israel with 

international humanitarian law as embodied in that Convention’.97 

 

2.3.4.2.3 Legal consequences applicable to international organisations and the specific 

case of the European Union 

 

In paragraph 285, the Court added that ‘the duty of non-recognition specified above also 

applies to international organisations, including the UN, in view of the serious breaches 

of obligations erga omnes under international law’, and pointed out that a range of UNGA 

resolutions have called on international organisations and specialized agencies not ‘to 

recognize, or co-operate with or assist in any manner in, any measures undertaken by 
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Israel to exploit the resources of the occupied territories or to effect any changes in the 

demographic composition or geographic character or institutional structure of those 

territories’. The gravity and character of the obligations concerned was emphasised again 

in paragraph 285, the Operative Clause.98  

 

Here, the key question arises as to whether the EU is a mere ‘international organisation’, 

and thus only bound to the duty of non-recognition like other international organisations 

including the UN; or whether the obligation to refrain from providing aid and assistance 

may also be binding on international actors such as the EU, to the extent to which they 

are bestowed with powers or competences in their constituent instrument that might 

engage such obligations.99 To give but a single recent illustration of the range of measures 

available in a situation where the EU has decided to respond in pursuance of obligations 

arising out of a breach of a peremptory norm that are analogous to those found in Section 

VII.B of the 2024 Advisory Opinion, in response to the military aggression of Russia 

against Ukraine, the EU has enacted key regulations to enable the preservation of 

evidence by Eurojust.100  

 

Though the Court does not enumerate the full range of available non-forcible measures 

and restrictions that can also be taken to induce an end of the breaches of international 

law, under the law of international responsibility, certain general principles of 

responsibility apply. Foremost, if the EU or its Member States were already aware of a 

breach of their international obligations to respond to Israel’s unlawful acts, as 

enumerated above, they would be under an obligation to cease the wrongful conduct 

immediately and to provide due reparation to the parties that are injured by its unlawful 

act.  

 

For the purposes of the present Expert Legal Opinion, we presume that given the factual 

complexity of EU-Israel relations, the EU and its Member States are not at present aware 

that any of their existing conduct, policies and practices with respect to Israel are in breach 

of their obligations under the 2024 Advisory Opinion. Even if this is the case, the findings 

of the ICJ have now established that Israel’s unlawful policies and practices are of a 

character, gravity and scale that they give rise to international obligations on third 

parties, including the EU and its Member States, to respond. For this reason, the EU and 

its members must reassess and review EU-Israel relations in situations where they might 

fall within the scope of the 2024 Advisory Opinion, and to confirm that the EU and its 

Member States remain in compliance with their international obligations. If any such 

review were to reveal that they were in breach of their international obligations, the EU 

and its Member States would be under the obligations to cease such unlawful conduct 

and/or to provide due reparation to the victims of its unlawful acts. 

 

2.3.4.2.4 Measures proposed in furtherance of the 2024 Advisory Opinion by United 

Nations organs and bodies 

 

As discussed earlier in this section, the ICJ Advisory Opinion has identified several 

obligations for third parties that are triggered by Israel’s unlawful acts and determined 
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general legal consequences for such third parties. One of these obligations is to co-operate 

with the United Nations, and in particular the General Assembly and the Security 

Council, to bring Israel’s unlawful presence to an end. In this respect, the EU and its 

Member States ought carefully to take due account of the General Assembly’s observations 

in Resolution ES-10/24. Besides endorsing the Court’s conclusions with respect to all 

States in operative paragraph 4, the Assembly went further in operative paragraph 5, and 

called upon ‘all States … consistent with their obligations under international law’: 

 

(a) To take steps to ensure that their nationals, companies and entities under their 

jurisdiction, as well as their authorities, do not act in any way that would entail recognition 

or provide aid or assistance in maintaining the situation created by Israel’s illegal presence 

in the Occupied Palestinian Territory; 

(b) To take steps towards ceasing the importation of any products originating in the Israeli 

settlements, as well as the provision or transfer of arms, munitions and related equipment 

to Israel, the occupying Power, in all cases where there are reasonable grounds to suspect 

that they may be used in the Occupied Palestinian Territory; 

(c) To implement sanctions, including travel bans and asset freezes, against natural and 

legal persons engaged in the maintenance of Israel’s unlawful presence in the Occupied 

Palestinian Territory, including in relation to settler violence; 

(d) To support accountability efforts for all victims.101 

 

Moreover, in September 2024, the United Nations Independent International Commission 

of Inquiry, created by the UN Human Rights Council in relation to the OPT, published a 

‘Position Paper’,102 outlining a series of financial and economic measures that would be 

consistent with the responsibilities on third States (and other international actors) arising 

from the 2024 Advisory Opinion, including: 

 

• to ‘cease all financial, trade, investment and economic relations with Israel that 

maintain the unlawful occupation or contribute to maintaining it’;103 

• to ‘review their trade and economic agreements with Israel that involve products 

and produce of the unlawful settlements’; 104 

• to ‘examine private enterprises incorporated in their territory and non-profit or 

non-governmental organisations registered in their territory and their dealings 

with Israel and the OPT, undertaking a thorough due-diligence review’;105 should 

such entities be engaging in activities that maintain the unlawful occupation, to 

‘take all reasonable measures to prevent them, such as revoking a corporation’s 

articles of incorporation or a non-profit organisation’s registration’; 106 

• to ‘carefully review NGOS that are financially or politically supporting the 

unlawful occupation’, and to abstain from supporting such organisations through 

tax exemptions or tax deductibility for donations; 107 and 

• to ‘ensure the cessation of financial contributions to support the unlawful 

occupation, including settlements and settlers.’108 

 

Though neither the General Assembly’s resolution nor the Commission of Inquiry’s 

position paper are formally binding, their conclusions are fully consistent with the 

obligations identified by the Court in its 2024 Advisory Opinion. In keeping with this, and 

bearing in mind that the present Expert Legal Opinion is not aimed to produce specific 
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policy suggestions, we consider these constructive proposals in good faith. Accordingly, in 

our analysis of the potential implications of the Advisory Opinion on EU-Israel relations, 

we will seek to identify specific aspects of that relationship which require reassessment in 

the light of the ICJ’s findings in the 2024 Advisory Opinion. Section 3 will summarily 

review the international legal position of the EU and its potential international obligations 

in the face of the violations of international law addressed in the 2024 Advisory Opinion. 

Section 4 will address the specific framework of EU-Israel relations, both in respect of the 

obligations of the EU (in Sections 4.4 and 4.5) and the obligations on EU Member States 

(in Section 4.6). We will analyse particularly closely whether the obligations recognised in 

the 2024 Advisory Opinion go further than those binding upon States and international 

actors, and arise from situations of occupation that have not been declared to be—or to 

have become—unlawful by the ICJ or the UNSC. Such situations of occupation where the 

EU and its institutions (and, notably, the CJEU) have already taken action include 

Morocco’s presence in Western Sahara and Turkey’s presence in Northern Cyprus. 

 

* * * 

3.  The international legal status of the EU and 

the ICJ’s 2024 Advisory Opinion: general 

considerations  
 

To flesh out the legal and policy implications of the 2024 Advisory Opinion for the EU, it 

is necessary, first, to ascertain the nature of the relationship between the EU and 

international law (Section 3.1) and secondly, to analyse the external competences of the 

EU vis-à-vis third States as well as the EU’s potential responsibility for internationally 

wrongful acts (Section 3.2). 

 

3.1 The EU’s international legal status and relation to 

international law 

 

The very first question to be answered is whether the EU is bound by international law in 

general and, more specifically, by certain conclusions found in the 2024 Advisory Opinion. 

After all, the EU is not a State and not a member of the UN. As mentioned in Section 2.3.4, 

the ICJ made reference to specific obligations addressed to all States, and others to all 

States and to all international organisations. The sui generis nature of the EU and the 

place of international law within the EU legal order, however, open the possibility that 

the EU must also comply with certain obligations not necessarily addressed to all 

international organisations. So as to proceed to identify the legal consequences on the EU 

of the ICJ’s findings (see in particular Sections 4.4 and 4.5), the following section briefly 

revisits the status of the EU in the international legal order. 
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3.1.1 The EU’s international legal status 

 

The EU is a creation of international law, constituted under international treaties 

concluded between its Member States, in application of the law of treaties as codified in 

the 1969 Vienna Convention on the Law of Treaties (VCLT).109 The EU’s status in the 

international legal system is related to its international legal personality (Article 47 of the 

Treaty on European Union (TEU)), through which the EU exists as a self-standing legal 

subject of international law, with its own capacity to act independently and its own rights 

and obligations. Accordingly, the EU is a distinct legal entity, operating separately but 

alongside its Member States.  

 

At the same time, the relationship between EU law and international law has always been 

complicated. A striking tension underlies the abundant case law on the status, 

hierarchical rank, and effects of international law within the EU legal order, with 

solutions oscillating between autonomy and inter-dependence.110 To make certain key 

principles of EU law function (including primacy and direct effect), the EU needs to stress 

its legal order’s autonomy vis-à-vis international law. At the same time, as an 

international actor, there is a duty for the EU to comply with rules of the international 

legal order that are binding on it (see further below). 

 

3.1.2 The ‘autonomous’ legal order of the EU as an obstacle? 

 

The question of whether the EU is bound by international law is very much related to the 

Union’s claim to ‘autonomy’. In practice, the principle of autonomy has, to a large extent, 

surfaced in relation to the exclusive jurisdiction of the Court of Justice of the European 

Union (CJEU) to decide on the validity of EU law and on its interpretation and thus affects 

the possibilities for the Union to participate in international dispute settlement 

mechanisms.111 In theory, such exclusive jurisdiction of the CJEU might exclude or at least 

supersede findings of other international courts (including the ICJ). However, the notion 

of ‘autonomy’ does not imply that the EU is not bound by international law; it refers to the 

exclusive competence of the CJEU in deciding on the validity of EU rules and on their 

interpretation.112  

 

The case law of the CJEU has consistently confirmed that international law that binds 

the Union is equally valid within the Union’s legal order, without any act of 

transformation or incorporation. And, also in the famous Kadi cases, the Court found that 

the Union is bound by international law, including the decisions of the UNSC, but that in 

the implementation of those decisions it reserves the right to maintain the internal 

(human rights) standards to which it is also bound.113 Such human rights obligations are 

not just relevant internally but also in the Union's engagement with other actors, in 

particular due to the inclusion of human rights clauses in many agreements signed by the 

EU. This includes ‘Association Agreements’ concluded between the EU (and its Member 

States) on the one hand, and another State or group of State on the other, and which 
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establish a more comprehensive form of co-operation. The EU concluded an Association 

Agreement with Israel that we will address below.114 

 

3.1.3 International law binding the EU and the EU’s duty to respect 

international law 

 

This open attitude of the EU towards international law has indeed always been the 

starting point. Autonomy of EU law does not mean that international treaties that are 

binding on the Union are not to be considered a part of EU law. Their binding nature 

within the EU legal order was already indicated by the CJEU in the 1970s115 and is clearly 

visible in Article 216(2) of the Treaty on the Functioning of the European Union (TFEU): 

‘[a]greements concluded by the Union are binding upon the institutions of the Union and 

on its Member States’. International agreements concluded by the EU thus form ‘an 

integral part’ of Union law. As we will see below, this status of international law is not 

restricted to international agreements (including mixed agreements116), but also holds 

true for customary law117 and secondary international law created in the framework of 

international agreements, such as decisions of ‘Association Councils’,118 the bodies—

composed of representatives of the parties—that govern the above-mentioned Association 

Agreements.  

 

Accepting that international law forms part of the EU legal order raises the question of 

where to place it in the EU’s hierarchy of norms. The EU founding Treaties provide almost 

no guidance as to the status of international law within the EU legal order (save Articles 

216 and 218 TFEU). Instead, the CJEU’s case law which, over time, has frequently dealt 

with this question, has clarified that international law ranks between EU primary and 

secondary law.119 This implies that all decisions taken by the EU will have to be in 

conformity with any rule of international law that is binding on the EU. 

  

In addition, the EU Treaties not only reflect a general openness to international law but 

even see a clear role for the EU in promoting international law. Articles 3(5) and 21 TEU 

mention the key external objectives of the Union. Article 3(5) TEU, first, provides that: 

 

In its relations with the wider world, the Union shall uphold and promote its values and 

interests and contribute to the protection of its citizens. It shall contribute to peace, 

security, the sustainable development of the Earth, solidarity and mutual respect among 

peoples, free and fair trade, eradication of poverty and the protection of human rights, in 

particular the rights of the child, as well as to the strict observance and the development of 

international law, including respect for the principles of the United Nations Charter.120 

 

Article 21 TEU adds that:  

 

The Union’s action on the international scene shall be guided by the principles which have 

inspired its own creation, development and enlargement, and which it seeks to advance in 

the wider world: democracy, the rule of law, the universality and indivisibility of human 

rights and fundamental freedoms, respect for human dignity, the principles of equality and 
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solidarity, and respect for the principles of the United Nations Charter and international 

law.121 

 

[…] 

 

The Union shall seek to develop relations and build partnerships with third countries, and 

international, regional or global organisations which share the principles referred to in the 

first subparagraph. It shall promote multilateral solutions to common problems, in 

particular in the framework of the United Nations. 

 

Article 21 TEU further makes reference to the ‘purposes and principles of the United 

Nations Charter’ and the promotion of ‘an international system based on stronger 

multilateral co-operation and good global governance’. What is more, the Union has an 

obligation to ‘ensure consistency between the different areas of its external action and 

between these and its other policies.’  

 

The EU is thus bound by international treaties to which it is a party and has also 

committed itself to upholding the ‘purposes and principles of the UN Charter’, despite not 

being a party to it. More broadly, EU Treaties emphasise the Union’s mandate to pursue 

multilateral solutions and to uphold and advance international law. In addition to 

obligations arising from treaties binding on the EU, decisions of international 

organisations of which the EU is a member are also binding within EU law. However, 

while the EU is a member of several international organisations, the UN—of which the 

ICJ is the principal judicial organ—is not among them.122 

 

Articles 3(5) and 21 TEU also lead to another important conclusion: the human rights 

standards that are found in the EU legal order are also relevant in shaping due diligence 

obligations of the EU towards individuals located outside the territory of the Member 

States.123 It has been argued that in relation to the question of the extraterritorial 

application of the EU’s Charter of Fundamental Rights, territorial criteria bear no 

relevance in determining the Charter’s applicability. What matters in this context is 

whether the situation at hand is covered by an EU competence. Contrary to other human 

rights instruments, the Charter does not contain a superadded jurisdictional condition for 

its applicability and this approach undermines the Charter’s aspiration to create an 

autonomous fundamental rights regime. Thus a duty of due diligence clearly exists as an 

obligation under EU law pertaining to the need to examine the potential impact of EU 

instruments and policies on the human rights situation in a third state.124 

 

3.1.4 The EU and customary international law 

 

The previous section mainly dealt with the question of whether, and to what extent, the 

EU is bound by the treaties to which it is a party and to decisions of international 

organisations of which it is a member. However, other (unwritten) sources of international 

law are likewise binding on the Union, given that the EU is a subject of international law, 

endowed with distinct international legal personality (Article 47 TEU).125 This is a 
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manifestation of the generally accepted position of international law, echoed by the ICJ, 

according to which international organisations are bound to respect, inter alia, the ‘general 

rules of international law’, which refers to customary international law.126 This has also 

been accepted by the EU. As a general practice, the CJEU has considered unwritten 

international law as binding upon the EU. In the above-mentioned Kadi case, the General 

Court even reviewed the acts of the UNSC against peremptory norms of international 

law.127 In contrast to express rules on the binding force of agreements concluded by the 

EU under Article 216(2) TFEU, the EU Treaties are silent on the status of customary 

international law in the EU legal order. Yet, in general terms, Article 3(5) TEU hints at 

the idea that the EU considers itself bound by international law in general.128  

 

Over the years, the CJEU accepted the fact that the Union is bound by international law 

‘in its entirety, including customary international law, which is binding upon the 

institutions of the European Union’—to quote Advocate General (AG) Kokott.129 The idea 

that respect for international law relates to both written and unwritten law had already 

been underlined by the CJEU in Poulsen, in which references were made to the customary 

law rules in the law of the sea.130 This expands the scope of international law binding on 

the EU, including the substance of treaties to which the EU is not a party to the extent 

that they reflect customary international law. Clear examples are the VCLT, the 1986 

Vienna Convention on the Law of Treaties between States and International 

Organisations or between International Organisations (which is not in force),131 and core 

UN human rights conventions such as CERD, the Apartheid Convention, or the 

Convention on the Rights of the Child, all of which are largely considered to reflect 

international customary norms.132 

 

In the landmark case of Racke, the CJEU for the first time shed some light on the effects 

of customary international law in the EU legal order and the possibilities for individuals 

to invoke it to challenge an EU regulation. The judgment suggests that there is not much 

of a difference between the effects of written and unwritten law: ‘[i]t follows that the rules 

of customary international law […] are binding upon the Community institutions and form 

part of the Community legal order’.133 While the case only concerned certain rules of 

customary law, one commentator concluded that, ‘[b]ased on these observations, one can 

proceed on the assumption that it is unlikely that the EU system should adopt a very 

different approach in its relationship with international agreements and custom’. 134 

 

A fortiori, the obligation to respect customary international law holds with respect to 

relations with third States (compare also Article 3(5) TEU, referred to above). Moreover, 

the EU may depart from general international law, with the exception of peremptory 

norms from which there may be no deviation, to regulate the relationship with and 

between its Member States through its primary law and secondary law.135 

 

These obligations resulting from international law are strengthened by EU law itself. The 

provisions of Articles 3(5) and 21 TEU indicate that the Union must contribute to the strict 

observance and development of international law. Therefore, the duty to respect 

international law is not only an international obligation but amounts to a constitutional 

principle of the EU itself.136  
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3.1.5 The doctrine of consistent interpretation 

 

Tensions may nevertheless occur between EU rules and international obligations flowing 

from international agreements to which the EU is a party. It is in this context that the 

doctrine of ‘consistent interpretation’ emerged. In the eyes of the CJEU, EU legal 

provisions must, so far as is possible, be interpreted in a manner that is consistent with 

those international agreements.137 The doctrine offers an elegant solution to (potential) 

conflicts between EU law and international obligations when international agreements 

lack direct effect (as is the case with the World Trade Organisation agreements and the 

UN Convention on the Law of the Sea). The principle of consistent interpretation not only 

applies in relation to the international agreements themselves but also to decisions 

flowing from those agreements.138 

 

This duty of consistent interpretation can also be derived from the law of treaties, where 

the interpretative principle of ‘systemic integration’ is enshrined in Article 31(3)(c) VCLT 

and has customary law character,139 hence binding the EU. In short, systemic integration 

can be perceived ‘as a procedural obligation to at least engage with and pay special regard 

to other areas of international law in order to avoid conflict between them’.140  

 

3.2 EU external competences and the EU’s responsibility for 

internationally wrongful acts 

 

Having clarified the relationship between the EU and the international legal system, we 

turn to the external competences of the EU vis-à-vis the competences of its Member States 

(Section 3.2.1), and the question of the potential responsibility of the EU for 

internationally wrongful acts (Section 3.2.2). 

 

3.2.1 Existence and nature of EU competences in relation to third 

States 

 

The process of European integration has led to a division of competences between the EU 

and its Member States in respect of external relations. Unlike sovereign States, which 

possess inherent treaty-making authority, the EU’s capacity to conclude treaties is limited 

to the competences conferred upon it. This capacity is defined in Article 216 TFEU, which 

permits the Union to enter into agreements with third countries or international 

organisations when such authority is explicitly provided by the Treaties or secondary 

legislation, or when an agreement is necessary to achieve an objective outlined in the 

Treaties. 

 

In practice, the EU can conclude international agreements primarily in areas where it also 

holds internal legislative competence. 
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The EU is a party to over 1,200 international agreements.141 The increased breadth of EU 

internal competences has been reflected in its external relations activities beyond the 

exclusive domain of Member States. However, only a few competences are exclusive to the 

EU, such as trade, governed by the Common Commercial Policy, where the EU can 

conclude agreements independently as ‘EU-only agreements,’ without Member States as 

co-signatories. More commonly, external relations require concertation between the EU 

and Member States to address the matters at hand comprehensively. This practice results 

in ‘mixed agreements,’ where both the Union and its Member States must become parties 

to the agreement to cover the full scope of external action.142 

 

The TEU designates the Common Foreign and Security Policy (CFSP) as a ‘Union 

competence,’ supported by the Member States. However, this policy area is not exclusively 

controlled by the EU: Member States retain the ability to pursue their own national 

foreign policies, provided they adhere to the principle of sincere co-operation and respect 

the Union’s decisions and policies in this domain.143 This implies that even in the area of 

CFSP, Member State action cannot hamper Union’s policies or actions.144 

  

The exclusive competence of the EU in trade and its wide-ranging, albeit shared, 

competence over foreign policy, underscores the fact that the Union itself bears obligations 

under international law. Decisions in these fields are made either by the Council of the 

European Union (for the CFSP), or jointly by the EP and the Council of the European 

Union (for Common Commercial Policy/trade matters), on behalf of the Union. In both 

cases, international agreements with third parties are concluded with the EU only, that 

is, without the Member States being parties in their own right. Regardless, even when 

Member States are not parties themselves, they are still bound by the obligations 

contained in the international agreements concluded by the EU by virtue of Article 216(2) 

TFEU (‘[a]greements concluded by the Union are binding upon the institutions of the 

Union and on its Member States’). 

 

3.2.2 The international responsibility of the EU in the context of this 

study 

 

To recall, the separate international legal personality of the European Union as a distinct 

legal actor implies that in its relations with third States and other international 

organisations the EU must adhere to the norms that make up the international legal 

order. Crucially, the question arises of whether and to what extent the EU may be held 

responsible for a violation of international law. This question may arise in relation to all 

international obligations of the Union but is particularly salient in the context of the 

CFSP.145 In particular, the international responsibility of the EU can also be invoked by 

EU citizens and Member States under EU law itself, and the regular procedures are 

available to challenge or to seek the interpretation of a decision adopted by the EU or 

flowing from its conduct. 
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From an international law perspective, it is logical to consider the EU as an international 

organisation146 and hence falling within the scope of the ILC Articles on the Responsibility 

of International Organisations (ARIO).147 The ARIO regulate not only the responsibility of 

an international organisation, but also the international responsibility of a State for an 

internationally wrongful act in connection with the conduct of an international 

organisation. The latter paragraph is meant to, inter alia, incorporate those cases of State 

responsibility for internationally wrongful acts by an international organisation where a 

State is a member of that organisation, such as the Member States of the EU.148 

 

That said, the provisions of ARIO must be used cautiously: the EU is not a regular 

international organisation and the general rules on the responsibility of international 

organisations sit uneasily with the complex (and indeed unique) division of competences 

between the Union and its Member States. 149 

 

In any case, it is widely accepted that as an international organisation, pursuant to Article 

3 of ARIO, the EU as such may bear international responsibility for an internationally 

wrongful act. But what conduct can be attributed to the Union? Article 6(1) ARIO indicates 

that conduct by organs and agents of an organisation can engage the international 

responsibility of the Union. According to Article 6(2) ARIO, the ‘rules of the organisation’ 

have to be applied so as to determine these ‘organs and agents’. In view of elaborate EU 

structures on ‘internal’ responsibility, the TFEU provisions on ‘institutions, bodies, offices 

and agencies and their servants’ are emblematic of the relevant rules of the 

organisation.150  

 

The complex division of competences between the Union and its Member States may be 

relevant in respect of distinguishing between the EU’s responsibility and that of EU 

Member States. In particular, the EU’s ‘normative control’ over the actions by its Member 

States in a particular setting often plays an essential role.151 The formal division of 

competences does not always reveal the ways in which Member States are actually 

implementing EU rules in their international activities, or whether, for example, they 

merely act as agents of the Union that may have a competence it is unable to exercise in 

an international (State-centred) setting. 

 

Finally, it is worth keeping in mind that even though conceptually, the EU may be held 

responsible for internationally wrongful acts, enforcement remains difficult. The 

immunity of international organisations in domestic courts renders these relatively 

ineffective, and this is not different in the case of the EU.152 Crucially, in most 

international courts, following the approach of the ICJ, only States may appear; 

international organisations lack standing (locus standi) and thus can neither appear to 

uphold their rights, nor answer to breaches of their obligations. 

 

* * * 
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4. Legal and policy implications of the ICJ’s 

Advisory Opinion and other norms of 

international law for the EU and its Member 

States  
 

The ICJ’s Advisory Opinion, read together with other norms of international law, carries 

numerous potential legal and policy implications for the EU and its Member States. We 

begin by introducing the applicable legal framework, namely, the EU-Israel Association 

Agreement and certain connected agreements (Section 4.1), before a rapid review of two 

key CJEU judgments that relate to Israel and the OPT (Section 4.2). This is followed by 

reviewing the legal implications of the ICJ’s Advisory Opinion in general terms (Section 

4.3) before turning to the concrete legal consequences on the EU (Section 4.4). Then, we 

review how these obligations come to bear on existing EU-Israel co-operation 

commitments (Section 4.5), before addressing possible additional obligations on EU 

Member States (Section 4.6). 

 

4.1 EU-Israel relations: applicable legal framework 

4.1.1 General background of bilateral EU-Israel relations 

 

The EU and Israel share a long-standing relationship with a range of trading and co-

operation agreements that mark it out as one of the most comprehensive relationships the 

EU maintains with any third country.153 Two particular instruments provide a framework 

for these relations, which extend beyond trade, and both make reference to a number of 

‘shared values’ in relation to democracy, human rights, the rule of law, and fundamental 

freedoms: 

• the EU-Israel Association Agreement, in force since 2000, which provides the legal 

framework for bilateral co-operation; and 

• the EU-Israel Action Plan, adopted in 2005 and extended until January 2025, 

which promotes Israel’s integration into European policies and programs. 

 

4.1.2 The EU-Israel Association Agreement: Background 

 

The legal basis for the EU’s relationship with Israel is the EU-Israel Association 

Agreement (AA), which entered into force in June 2000.154 The Agreement’s aims include 

the strengthening of political and economic ties between the EU and Israel. The 

Agreement establishes a framework for regular political dialogue to enhance mutual 

understanding, solidarity, and co-operation. Key objectives include expanding trade in 

goods and services, liberalising investment and public procurement, promoting financial 

stability, and advancing science and technology collaboration. Finally, the Agreement also 
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encourages the parties to align positions on international issues, improve living and 

employment conditions, and encourage regional co-operation for peace and stability. 

 

The EU’s practice with respect to Association Agreements is that these are concluded as 

mixed agreements, so both the Union and its Member States are parties and bear 

obligations related to their respective competences. This is specifically the case with the 

EU-Israel Association Agreement. Like most Association Agreements, the EU-Israel 

Agreement combines mechanisms for political dialogue with trade objectives. Article 2 of 

the Agreement lays down what is known as the ‘essential elements’ clause: 

 

Relations between the Parties, as well as all the provisions of the Agreement itself, shall be 

based on respect for human rights and democratic principles, which guides their internal 

and international policy and constitutes an essential element of this Agreement. 

 

Despite the obvious political sensitivity connected to invoking such essential elements 

clauses in Association Agreements, from a legal perspective, serious violations of the 

above-mentioned obligations are precisely the reason why these clauses are included, as 

they serve to enable the parties to terminate or suspend fully or partially the agreement, 

on the basis of the conditions on ‘material breach’ codified in Article 60 of the VCLT and 

of a customary nature. These are restrictive in nature, with the salient condition in the 

present case being the ‘violation of a provision essential to the accomplishment of the 

object and purpose of that treaty’.155 In practice, the EU has acted on the essential 

elements clause in other instances, particularly with respect to the Cotonou Agreement in 

response to serious violations in more than 20 cases, for instance by suspending funding 

support under the Agreement.156 It is unclear why Association Agreements should be 

assessed any differently from other international agreements such as the Cotonou 

Agreement. Further, in 2011 the EU partially suspended the 1977 Co-operation 

Agreement with Syria, despite the absence of a formal ‘essential elements’ clause, thus 

setting a precedent that closely mirrors one potential option in respect of the EU-Israel 

Association Agreement regarding the situation in the OPT.157 The very use by the EU of 

the term ‘essential elements’ to refer to the terms of Article 2 might provide evidence of 

the importance given by the EU to its conditions.  

 

Article 79 of the EU-Israel Association Agreement allows the parties to take ‘appropriate 

measures’, which could involve suspending the agreement in part or in full. In cases of 

‘special urgency’, the EU can take such measures directly without dialogue with Israel.158 

In addition, Article 82 of the EU-Israel Association Agreement enables the EU to withdraw 

from it without having to invoke any grounds for termination, with six months’ notice: 

 

Each of the Parties may denounce the Agreement by notifying the other Party. The 

Agreement shall cease to apply six months after the date of such notification. 

 

The issue of Article 2 has been addressed recently. In February 2024, Spain and Ireland 

asked the European Commission to review Israel’s compliance with Article 2—without a 

positive response.159 In November 2024, then High Representative Josep Borrell proposed 

to suspend EU-Israel political dialogue under the Association Agreement, writing that ‘the 
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risk of a worsening of the humanitarian catastrophe in Gaza, in particular in northern 

Gaza, when added to the aforementioned elements, creates a special urgency for the Union 

to react within the meaning of Article 79(2) of the EU-Israel Association Agreement. 

Bearing all of this in mind, I propose to suspend the political dialogue with Israel under 

Article 1, Title I of the agreement by a unilateral act of the European Union. This act must 

be notified to the EU-Israel Association Council.’160 Borrell’s proposal was rejected by 

Member States. However, at the Foreign Affairs Council on 20 May 2025, 17 Member 

States supported a new Dutch proposal for a review of Israel’s compliance with Article 

2.161 This led current High Representative Kaja Kallas to launch such a review, which 

remains ongoing.162 

 

Hence, while the provisions on free trade of the EU-Israel Association Agreement contain 

binding obligations on the parties, the ‘essential elements’ clause of the EU-Israel 

Association Agreement offers an express mechanism to reassess the relationship between 

the EU and Israel and even bring it to an end. As indicated above, the violations identified 

in the 2024 Advisory Opinion include severe violations of IHL and of IHRL, including 

violations of peremptory norms of international law (jus cogens). Even if not accounting 

for the additional alleged serious violations in the context of the present Gaza conflict, the 

ICJ’s conclusions justify the invocation of the ‘essential elements’ clause and the adoption 

of appropriate responsive measures, which could include suspending the Agreement in 

part or in full. Inaction by the EU in the face of such conclusions would be in violation of 

the EU’s international legal obligations and its duty under the EU-Israel Association 

Agreement to ensure that the parties comply with their commitment to respect human 

rights and democratic principles embodied in Article 2. In the context of the review 

announced by High Representative Kallas, it will thus be necessary to take proper account 

of the findings of the 2024 Advisory Opinion.  

 

4.2 Relevant case law of the Court of Justice of the European 

Union 

 

Within the EU legal order, the legal status of the OPT and the obligations of the EU (and 

its Member States) in relation to trade in products originating from the OPT have already 

been addressed by the CJEU. These are consistent with the view that Israel’s presence in 

the OPT was a form of belligerent occupation, the prevailing international law position 

prior to the ICJ’s 2024 Advisory opinion (see Section 2.3.3. above), and acknowledge the 

economic aspects of Israel’s occupation within the OPT. 

 

The Brita judgment addressed whether, under the EU-Israel Association Agreement, 

Member State authorities were entitled to question the actual origin of products entering 

the EU.163 A German national court had referred the case to the CJEU for clarification on 

the scope of the EU-Israel Association Agreement, particularly in situations where 

products were believed to originate from occupied territory and thus fall outside the scope 

of the Agreement. The Court ruled that national authorities had the right to verify the 

origin of such products. 
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The Brita judgment is also significant for its affirmation of the inclusion of customary 

international law—specifically the VCLT—within the EU’s legal framework, even if 

neither the EU nor all its Member States are parties to the Convention. While future cases 

involving the EU, its institutions, and Member States may present unique challenges 

regarding occupied or disputed territories, the Brita decision offers valuable insight into 

how the Court incorporates international law into its rulings. The Court determined that 

while a certain level of trust is generally required between contracting parties to the EU-

Israel Association Agreement, this does not prevent Member State authorities from going 

beyond a simple verification of goods to resolve any doubts about their actual origin.  

 

In Brita, the Court also held that the parallel Association Agreements concluded by the 

Union with Israel and with the Palestine Liberation Organisation (PLO), on behalf of the 

Palestinian Authority, both addressed trade matters but applied to mutually exclusive 

territorial areas. The Court also emphasised that Israel must not extend its competences 

to the OPT: ‘to interpret Article 83 of the EU-Israel Association Agreement as meaning 

that the Israeli customs authorities enjoy competence in respect of products originating in 

the West Bank would be tantamount to imposing on the Palestinian customs authorities 

an obligation to refrain from exercising the competence conferred upon them by virtue of 

the abovementioned provisions of the EU-PLO Protocol.’164 The Court held that this would 

create an obligation for a third party without its consent, and would thus be contrary to 

the principle of general international law ‘pacta tertiis nec nocent nec prosunt’. 

 

In the Brita judgment, the CJEU also confirmed another relevant aspect: although the EU 

is not a State, the customary law rules codified in the VCLT are equally relevant to the 

types of agreements—such as Association Agreements—to which the EU is a party.165 

 

In a similar vein, the Organisation juive européenne and Vignoble Psagot (OJE) case 

addresses the labelling of products from Israeli settlements in the Golan Heights, East 

Jerusalem, and the West Bank.166 The CJEU interpreted Regulation 1169/2011 on food 

information, ruling that products from these territories must clearly indicate their origin 

and state they come from ‘Israeli settlements’. This ruling aimed to ensure that consumers 

are informed about the origin of products, acknowledging that purchasing decisions may 

be influenced by IHL considerations. By requiring such labels, the CJEU empowers 

consumers to support respect for international law, potentially discouraging the purchase 

of goods from occupied territory. The judgment stipulates how the existing regulations 

must be interpreted and applied to ensure consistent, clear labelling of products from the 

above-mentioned occupied territories, reinforcing consumer awareness and responsibility. 

 

With regard to the legal status of the territories occupied by the State of Israel since 1967 

and, more specifically, the West Bank, including East Jerusalem, and the Golan Heights, 

the CJEU also clearly noted that:  

 

Under the rules of international humanitarian law, these territories are subject to a limited 

jurisdiction of the State of Israel, as an occupying power, while each has its own 

international status distinct from that of that State. The West Bank is a territory whose 
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people, namely the Palestinian people, enjoy the right to self-determination, as noted by the 

International Court of Justice in its Advisory Opinion of 9 July 2004, Legal Consequences 

of the Construction of a Wall in the Occupied Palestinian Territory (ICJ Reports 2004, p. 

136, paragraphs 118 and 149). The Golan Heights form part of the territory of a State other 

than the State of Israel, namely the Syrian Arab Republic. 

 

Rulings like these not only confirm the legality of the policy of differentiation (see Sections 

4.3.2 and 4.3.3 below) but also underscore the importance for the EU (and its Member 

States) to comply with their international law obligations—including those 

authoritatively laid out by the ICJ in its judgments or advisory opinions—when applying 

the EU-Israel Association Agreement and other applicable agreements. 

 

4.3 Legal consequences of the 2024 Advisory Opinion for EU 

Member States and the EU: General observations 

 

Despite not being a member of the UN, the EU Treaties provisions binding the EU and its 

institutions to ‘strictly observe and further develop international law’, and its specific 

Treaty references to the Charter of the UN, in conjunction with other Treaty obligations 

and interpretations by the CJEU, broadly pave the way to assess the legal consequences 

of the 2024 Advisory Opinion on the EU itself. Because the 2024 Advisory Opinion draws 

several new conclusions in respect of international obligations which are binding on the 

EU, this in turn requires the EU to review its relevant policies and practices and ensure 

that it complies with the said international obligations. 

 

Moreover, because in certain cases Member States have transferred certain external 

competences to the EU, this transfer also entails the assumption of international 

obligations by the EU itself. This is particularly the case in respect of exclusive 

competences (such as in the field of trade agreements and policies, described above in 

Section 3.2.1.) but also applies to other policies under the EU’s purview, including—as 

indicated above—foreign and security policy. 

 

Given that in such situations, international obligations are binding on the EU, the EU 

must engage in good faith with the legal consequences authoritatively identified by the 

principal judicial organ of the UN and further endorsed by the UNGA in Resolution ES-

10/24.167 Though formally these do not bind the EU and its Member States, they 

authoritatively identify binding legal obligations. Accordingly, if ‘the strict observance and 

further development of international law’ is among the Union’s purposes and objectives, 

it is a gross derelict for the EU simply to ignore the 2024 Advisory Opinion. In short, we 

consider that in the interpretation and application of international law, the EU is under 

an obligation to take due account of ICJ advisory opinions when these may be relevant in 

respect of international obligations binding the EU and its Member States. 

 

This position accords exactly with the settled practice of the CJEU: beyond the many cases 

in which international law is relevant,168 in two judgments the CJEU clearly relied on an 
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ICJ advisory opinion to determine the scope of international legal obligations. In the Front 

Polisario and Western Sahara cases,169 the CJEU based itself explicitly on the ICJ’s 

Western Sahara Advisory Opinion170 to guide its interpretation of ‘the customary principle 

of self-determination referred to in particular in Article 1 of the Charter of the United 

Nations’.171 Similarly, the assessment of the legal status of the people of Western Sahara 

under international law was founded on the ICJ’s advisory opinion. As the CJEU 

explained, ‘In the light of that information, the people of Western Sahara must be regarded 

as a “third party”’.172 Along the same lines, in the Western Sahara case, AG Wathelet made 

extensive reference to two ICJ’s advisory opinion—in relation to Western Sahara and to 

South Africa’s presence in Namibia, respectively—to guide his interpretation of the right 

of self-determination.173  

 

A further illustration is found in the Psagot case,174 which concerned the requirement that 

foodstuffs originating in territory occupied by the State of Israel bear the indication of 

their territory of origin. The CJEU held that: 

 

35. The West Bank is a territory whose people, namely the Palestinian people, enjoy the 

right to self-determination, as noted by the International Court of Justice in [its 2004 

Advisory Opinion on Construction of a Wall in the Occupied Palestinian Territory]. The 

Golan Heights form part of the territory of a State other than the State of Israel, namely 

the Syrian Arab Republic. 

 

36. In the light of the foregoing, it must be held that displaying, on foodstuffs such as those 

at issue in the main proceedings, the indication that the State of Israel is their ‘country of 

origin’, when those foodstuffs actually originate in one of the territories referred to in 

paragraph 33 above, would be liable to deceive consumers.175 

 

These examples trace the direct influence of ICJ Advisory Opinions on the judgments of 

the CJEU. CJEU judgments such as Psagot demonstrate not only the authoritative 

interpretative impact of AOs but also the practical influence of the ICJ’s advisory opinions 

on how the CJEU interprets both international and EU law. This is in line with the general 

observations as to the international legal consequences of advisory opinions as explained 

in Section 2.1.1. above. 

 

4.4 Specific obligations for the EU flowing from the 2024 

Advisory Opinion 

 

Following the 2024 Advisory Opinion, a presumption thus arises that the European Union 

is under the duty to give effect to certain of its international obligations, in keeping with 

the conclusions in Section 2.3 above: 

 

• The European Union is under a general duty to review its existing legal 

instruments, policies and practices, and its future acts, in compliance with the 

crucial findings of the ICJ, which have clarified the legal consequences of Israel’s 

presence in the OPT: 
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o The policies and practices of Israel, as reviewed by the ICJ (see above), are 

in violation of international law and in some cases, of peremptory norms 

(jus cogens). Accordingly, Israel’s international responsibility is engaged; 

moreover, the maintenance of these policies and practices is an unlawful act 

of a continuing character further engaging Israel’s international 

responsibility.176 

o The continued presence of Israel in the OPT has been found to be unlawful 

and must be brought to an end ‘as rapidly as possible’. 177  

o Critically, Israel’s settlement activities must end ‘immediately’.178  

• Though certain conclusions in the 2024 Advisory Opinion are addressed to ‘States’ 

only, the allocation of competences under EU law described in Section 3.2.1, 

coupled with the erga omnes nature of certain obligations as analysed in Section 

2.3.2, entail together that EU Member States cannot circumvent their 

international legal obligations through reference to EU membership. Specifically, 

the EU itself—as exercising the powers of EU Member States in respect of certain 

key competences (including trade)—has assumed these obligations independently. 

To recall (see Section 2.3.4, above), such obligations include:  

o The obligation to respect the right of the Palestinian people to self-

determination, which is a peremptory obligation in situations of occupation, 

and the obligation arising from the prohibition of the use of force to acquire 

territory as well as certain of its obligations under IHL and IHRL.179 The 

EU and its Member States are also under an obligation to ensure that their 

public authorities, as well as natural and legal persons, do not engage in 

acts that impede this right. 

o Alongside its Member States, the EU must co-operate with the UNGA and 

the UNSC to put modalities into effect to ensure an end to Israel’s unlawful 

presence in the Occupied Palestinian Territory and the full realisation of 

the right of the Palestinian people to self-determination.180 

o The EU must distinguish, in its relevant dealings, between the territory of 

the State of Israel and the territories occupied since 1967181 and refrain from 

recognising any changes to the pre-1967 borders, including with regard to 

Jerusalem, other than those agreed by the parties through negotiations, 

including by ensuring that agreements with Israel do not imply recognition 

of Israeli sovereignty over the territories occupied by Israel in 1967.182 This 

includes refraining from recognising any changes in the physical character 

or demographic composition, institutional structure or status of the 

territory occupied by Israel on 5 June 1967, including East Jerusalem.183  

o Also for the EU, the duty of distinguishing dealings with Israel between its 

own territory and the Occupied Palestinian Territory encompasses, inter 

alia, the obligation to abstain from treaty relations with Israel in all cases 

in which it purports to act on behalf of the Occupied Palestinian Territory 

or a part thereof on matters concerning the Occupied Palestinian Territory 

or a part of its territory; to abstain from entering into economic or trade 

dealings with Israel concerning the Occupied Palestinian Territory or parts 

thereof which may entrench its unlawful presence in the territory; to 

abstain, in the establishment and maintenance of diplomatic missions in 



 

 43 

Israel, from any recognition of its illegal presence in the Occupied 

Palestinian Territory; and to take steps to prevent trade or investment 

relations that assist in the maintenance of the illegal situation created by 

Israel in the Occupied Palestinian Territory.184  

o The EU is under an obligation not to recognise as legal the situation arising 

from the unlawful presence of Israel in the Occupied Palestinian Territory 

and not to render aid or assistance in maintaining the situation created by 

Israel’s illegal presence in the Occupied Palestinian Territory. It should 

ensure that any impediment resulting from the illegal presence of Israel in 

the Occupied Palestinian Territory to the exercise of the Palestinian people 

of its right to self-determination is brought to an end. Importantly, the EU 

is also bound by the customary international obligation, as codified in the 

Fourth Geneva Convention, ‘to ensure compliance by Israel with 

international humanitarian law as embodied in that Convention’.185 

 

As also underlined in the Legal Analysis provided by the Director of the Legal Service of 

the EEAS on 22 July 2024, the obligation of non-recognition applies to both States and 

international organisations, a fortiori including the European Union.186 This has also been 

acknowledged by the EU as it has a long-standing policy of not recognising any changes 

to the 1967 borders between Israel and the West Bank. It has also committed to working 

within the framework of the UN toward a just and lasting two-State solution to the 

conflict—one that includes the establishment of a Palestinian State and, consequently, the 

end of Israeli occupation of the OPT. The EU’s official position on recognition remains as 

follows: 

 

An agreement on the borders of the two states, based on 4 June 1967 lines with equivalent 

land swaps as may be agreed between the parties. The EU will recognize changes to the 

pre-1967 borders, including with regard to Jerusalem, only when agreed by the parties.187 

 

As we will also see below, all EU-Israel policies and programmes must comply with the 

2013 EU Guidelines on the eligibility of Israeli entities and activities in territories 

occupied since June 1967. The 2013 Guidelines have as their primary aim ‘to ensure the 

respect of EU positions and commitments in conformity with international law on the non-

recognition by the EU of Israel’s sovereignty over the territories occupied by Israel since 

June 1967 […]’.188 To be eligible for funding or financial support, Israeli entities must have 

their place of establishment (legal domicile) within Israel’s pre-1967 borders, and they 

may only conduct their activities within those borders—and not within the OPT.  

 

The non-recognition of any changes to the 1967 borders is reflected in a number of EU 

policies that will be addressed below, such as the non-preferential treatment of imports 

from Israeli settlements in the OPT, guidelines with respect to the exclusion of funding in 

respect of such settlements, and guidelines on the labelling of products so as to distinguish 

between those produced within Israel, within Israeli settlements, or by Palestinian 

communities in the OPT. Over time, the CJEU has analysed these policies in a series of 

judgments and, in so doing, has provided clarification as to its understanding of the 
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territorial scope of application of the EU-Israel and the EU-PLO Agreements as discussed 

above. 

 

Arguments that these measures sufficiently address the interpretation of the relevant 

rules of international law as provided in the Advisory Opinion, that EU policy is therefore 

in line with the obligations under international law and that ‘it is a matter of political 

appreciation of whether further measures are needed in this respect’—as phrased in the 

above-mentioned EEAS Legal Analysis—are further assessed below. 

 

4.5 Existing EU policies in relation to Israel, in the light of 

the Advisory Opinion 

 

The general legal and policy implications of the 2024 Advisory Opinion suggest certain 

concrete obligations exist in respect of the EU and will come to bear specifically on a range 

of existing practices, policies, and other co-operation mechanisms between the EU and 

Israel. These relate to trade in goods produced in Israeli settlements (Section 4.5.1), as 

well as EU funding programmes and policies in which Israel participates (Section 4.5.2), 

certain financial programmes, including investment relations (Section 4.5.3), and 

additional bilateral agreements (Section 4.5.4).  

 

4.5.1 Trade in goods produced in settlements 

 

Under the EU-Israel Association Agreement, goods originating in Israeli settlements 

located in territories under Israeli administration since June 1967 are ineligible for 

preferential tariff treatment; this is equally the case under the Interim Association 

Agreement on Trade and Cooperation with the Palestine Liberation Organization (PLO) 

on behalf of the Palestinian Authority.189 The CJEU confirmed the validity of this policy 

in its case law.190 Under Article 29, paragraph 1, of the Association Agreement, the 

differentiation policy also applies with respect to trade in services covered thereunder.191 

 

To differentiate between products originating from Israel and those from settlements, a 

‘Technical Arrangement’ in place since 2004 between the EU and Israel requires Israel-

issued proofs of origin to specify the exact location of production.192 Israeli certificates of 

origin must indicate, through postal codes, the place of production, enabling EU Member 

States’ customs authorities to verify a product’s actual origin. The European Commission 

(EC) maintains a list of names and postcodes for the areas occupied by Israel since 1967, 

and updates the list of ineligible locations regularly, with the most recent version dating 

from June 2024.193   

 

Goods and services originating from these ineligible locations must be excluded from 

preferential tariff treatment.194 The responsibility for enforcing proper origin declarations 

lies with Member States’ customs authorities and should be discharged in good faith. In 

May 2023, a new customs code (Y864) was introduced for preferential imports specifically 
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from Israel. The new code allows EU Member States to collect statistics on trade with 

Israeli settlements located within the OPT, and its introduction aimed to improve 

importers’ diligence in verifying their eligibility, and a wrong declaration could constitute 

customs fraud.195 However, importers are not required to make use of the trade 

preferences and for many exporters, it may be less burdensome to avoid the formalities to 

obtain such certificates of origin.  

 

In addition to being excluded from preferential trade terms, goods and services originating 

from settlements must be correctly labelled at the point of sale. In 2015, the European 

Commission issued the ‘Interpretative Notice on indication of origin of goods from the 

territories occupied by Israel since June 1967’.196 The notice provides an interpretation of 

existing EU consumer legislation with respect to products from Israeli settlements and 

stipulates that they must not be labelled as ‘Product from Israel’ nor as ‘Product from the 

West Bank’ or ‘Product from the Golan Heights’. Instead, they should be labelled as 

‘Product from the West Bank (Israeli settlement)’ or ‘Product from the Golan Heights 

(Israeli settlement)’ or equivalent. The 2019 CJEU judgment in Psagot confirmed this 

interpretation and indicated that it is binding on all Member States. 

 

While the existing EU policies—that is, the Technical Arrangement and the Interpretative 

Notice—are aimed at correct tariff treatment and labelling of settlement products, neither 

is aimed at preventing trade with settlements. Moreover, neither appears fully and 

effectively to enforce their stated objectives of preventing preferential treatment, nor the 

incorrect labelling of products originating from Israeli settlements. 

 

With regard to the exclusion of settlement products from preferential tariffs, the 

monitoring and enforcing compliance with trading rules under the Association Agreement 

falls to the customs agencies of individual Member States. Determining their effectiveness 

or accurately estimating the rate of intercepted non-compliant products remains 

extremely challenging. The reason lies in how customs procedures function in practice. 

Due to the high volume of goods and the operational structure of customs, only a small 

fraction of origin certificates that include postcodes are actually inspected—primarily 

based on risk analysis. This is because while electronic import declarations are processed 

automatically, certificates of origin are paper-based and require manual verification. As a 

small illustration, according to Dutch parliamentary responses, between 2017 and 2021, 

only 2.8% of shipments of Israeli goods claiming preferential treatment underwent 

documentary checks, and just 0.4% were subject to physical inspections. As the Dutch 

Government has explained, import declarations do not include the postcode of the location 

where the product underwent its origin-conferring process. Therefore, Dutch Customs 

cannot automatically verify postcodes. Preferential origin documents are checked either 

at the time of import declaration or afterward, based on risk assessments or at random.197 

 

Moreover, EU regulations do not automatically exclude Israeli products containing 

material sources that originate from the OPT. Such products may still benefit from 

preferential tariffs, provided these materials have undergone substantial processing or 

transformation within Israel.198 By way of illustration, it has been observed that Israeli 

wine exports to the EU can continue to benefit from the preferential tariff rates by using 
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a postcode from an eligible area, despite sourcing grapes from settlements in the West 

Bank.199 

 

With regard to labelling, enforcement of the rules depends on Member State agencies that 

are responsible for consumer protection. The agencies act in response to complaints from 

consumers about incorrectly labelled products, but do not necessarily do so proactively and 

systematically, amidst many competing consumer protection priorities. A 2019 study of 

wine from settlements sold online in the EU found that only 10% of such wines had a 

correct or partially correct origin indication in accordance with the EU's Interpretative 

Notice.200 This points to a low level of compliance with the established labelling rules for 

settlement products.  

 

More generally, precise data on the extent of trade between the EU and Israeli settlements 

remain unavailable, making it nearly impossible to assess the actual volume of settlement 

products entering the European market.201 One cannot extrapolate, for example, from 

reported trade with Israel that does not benefit from preferential treatment, as many 

small and medium enterprises might simply avoid the formalities required to obtain 

certificates of origin. However, in the 2024 Advisory Opinion the ICJ has noted—with 

grave concern—the rapid expansion of Israeli settlements, referring explicitly to the recent 

decision of the Israeli parliament from December 2022 approving the establishment of an 

additional minister within the Ministry of Defence vested with governing powers in the 

West Bank, including land designations, planning and co-ordination of demolitions, which 

would expedite the approval process for new settlements.202 Moreover, the 2024 Advisory 

Opinion draws attention to Israel’s 2018 Basic Law that underlines ‘Jewish settlement as 

a national value’ and the considerable expansion of Israeli settlements, as well as the 

prohibition of Palestinian construction in 70% of the OPT.203 Coupled with subsequent 

Israeli government decisions, and in particular the recent announcement that more than 

twenty new settlements will be constructed,204 such findings point to an intensification of 

settlement activities within the OPT as well as the expansion of Israel’s control and 

assertion of jurisdiction over the OPT205 As presently designed, the EU’s policies do not 

prevent ongoing trade relations between the EU and its Member States, on the one hand, 

and Israeli settlements, on the other. In failing to do so, and in the light of the 

intensification of settlement activities, the volume of trade with Israeli settlements is at 

serious risk of intensifying accordingly. 

 

Moreover, in its 2024 Advisory Opinion, the ICJ outlined the duty to ‘abstain from entering 

into economic or trade dealings with Israel concerning [the OPT] and part thereof which 

may entrench its unlawful presence in the territory’.206 UNGA Resolution ES-10/24 

provides further detail with respect to this obligation, adding the provision that it is 

‘including with regard to the settlements and their associated regime.207 However, the 

EU’s existing policies on differentiation are not designed to prevent trade dealings with 

respect to Israeli entities based within Israel’s pre-1967 borders that assist or otherwise 

contribute to the maintenance or entrenchment of Israel’s unlawful presence. As such, the 

EU and its Member States must also review their existing trade policies and practices to 

ensure compliance within the findings of the ICJ on this point. The outcome of this review 

might imply further restrictions—or an outright ban—on trade with respect to economic 
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activities that take place within the OPT and, if contributing to the entrenchment of 

Israel’s unlawful presence, even those taking place within Israel’s internationally 

recognised borders.208 

 

Any review conducted by the EU in relation to these obligations, finally, must take due 

account of the findings by the ICJ in its 2024 Advisory Opinion of serious violations by 

Israel of its obligations under the law of occupation, and specifically, the Fourth Geneva 

Convention. As addressed in Section 2.3.1 above, the ICJ concluded that the confiscation 

or requisitioning of Palestinian land in the West Bank and East Jerusalem is in breach of 

Articles 46, 52, and 55 of the Hague Regulations on the respect for private property.209 

Under Articles 55 of the Fourth Geneva Convention, when requisitioning foodstuffs, 

articles or medical supplies, an Occupying Power may only do so for use by occupation 

forces, and not deriving any economic or financial benefit from such requisitioning; and 

must ensure that ‘fair value is paid’ for any goods so requisitioned.210  

Accordingly, a failure by the EU effectively to review its existing policies would allow for 

economic and financial benefit to accrue to Israel, an Occupying Power that has engaged 

in ‘sustained abuse’ of its position, and could be regarded as a further breach of the 

obligation ‘to take steps to prevent trade or investment relations that assist in the 

maintenance of the illegal situation created by Israel in the [OPT]’ (see above, Section 

2.3.4).211 

 

The ICJ’s general conclusion in the 2024 Advisory Opinion requires the EU to abstain 

from all economic or trade dealings that would entrench Israel’s presence in the OPT. We 

consider that this general requirement applies across all trading relations with Israeli 

settlements, as well as any other forms of trade with Israel and Israeli entities within its 

pre-1967 borders that would entrench the occupation. 

 

4.5.2 EU funding programmes, particularly Horizon Europe 

 

4.5.2.1 Israeli participation in EU funding programmes and the 2013 Guidelines 

 

The Association Agreement and associated Protocol of 15 April 2008 together lay the 

foundation for Israel’s participation in a range of EU programmes and policies from which 

it derives political and financial assistance. Some of these are through framework 

programmes open to non-EU Member States as ‘associated countries’, such as Horizon 

Europe (covered in Section 4.5.2.2 below), which provides funding to universities and other 

entities to support research, development, and innovation.212 The European Commission 

also allocates funding to specific projects under other schemes: for example, under the 

European Neighbourhood Policy, €18 million in 2023 and €10 million in 2024 were 

allocated for Israel, in support of the ‘Abraham Accords’ (to facilitate Israel’s normalisation 

process with several Arab States) and the Yad Vashem Holocaust Museum in western 

Jerusalem.213  
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Such funding programmes are subject to the European Commission’s 2013 Guidelines (see 

Section 4.3 above), which restrict the scope of their application to Israel’s pre-1967 borders 

and which prohibit the funding or support of any activities with respect to Israeli 

‘applicants and beneficiaries’ established in the occupied territories or activities by Israeli 

entities that would take place within these territories,214 unless such activities are aimed 

at ‘benefiting protected persons under the terms of international humanitarian law who 

live in these territories and/or at promoting the Middle East Peace Process in line with 

EU policy’.215 However, under Article 6(a) of the 2013 Guidelines, the exclusions do not 

apply to any ‘contractors or subcontractors selected by grant beneficiaries’, which means 

that the downstream activities of the latter are not excluded even if they would be 

operating in the occupied territory. 

 

Moreover, under Article 11(b) of the 2013 Guidelines, an exception for public authorities 

is made, and certain co-operative projects have availed themselves of this exception and 

have provided funding to Israeli public authorities located in the OPT. The exception is 

legally problematic: in the light of the obligations identified by the ICJ in paragraph 278 

of the 2024 Advisory Opinion (as enumerated in Section 2.3.4, above), an exception for 

public authorities operating in the OPT may be a violation of the obligation of the EU to 

abstain from treaty relations with Israel in all cases in which Israel purports to act on 

behalf of the OPT, as well as the obligation of the EU to refrain from entering into 

economic or trade dealings with Israel that may entrench its unlawful presence therein. 

Accordingly, the EU must urgently reassess the exception found in Article 11(b) of the 

2013 Guidelines.  

 

Furthermore, Israel’s participation in all existing programmes must be reviewed to 

address possible funded activities that entrench Israel’s unlawful presence in the OPT, 

even if they take place inside Israel’s pre-1967 borders. As a precautionary measure, the 

EU may need to suspend funding provided to Israeli entities pending such review; 

however, while we consider that the 2024 Advisory Opinion lays down grounds that would 

justify a decision to suspend such funding, it does not go so far as to establish an obligation 

to suspend funding programmes pre-emptively.  

  

4.5.2.2 EU research funding through Horizon Europe 

 

The Horizon Europe programme (2021-2027) and its predecessor, Horizon 2020 (2013-

2020), are multi-year ‘Framework Programmes’ designed to provide funding for research 

and innovation. Israel has been associated with the Horizon programmes since 1996, 

concluding programme-specific agreements for each separate programme in order to 

participate as an ‘associated country’.216 Under the current Horizon Agreement between 

Israel and the EU, Article 9(8) provides that:  

 

In accordance with EU policy, this agreement shall not apply to the geographic areas that 

came under the administration of the State of Israel after 5 June 1967. This position should 

not be construed as prejudicing Israel’s principled position on this matter. Accordingly, the 

Parties agree that the application of this agreement is without prejudice to the status of 

those areas. 
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Since 2013, any funds disbursed through the Horizon Europe Framework Programme are 

also required to comply with the 2013 Guidelines as mentioned above.  

 

In April 2025, the European Commission announced during the 4th EU-Israel Joint 

Committee meeting that Israeli universities, public authorities and private entities have 

collectively received approximately €831 million under Horizon Europe and €1.3 billion 

under Horizon 2020.217 The European Commission’s ‘Financial Transparency System’ 

provides finely-grained data (from 2014 to 2023) on the allocation of such research 

funding,218 and provides more specific data on precisely which Israeli universities, public 

authorities and private entities have received funding under Horizon Europe219 and under 

Horizon 2020.220 Though the primary objective of the Horizon framework programmes is 

to advance research and innovation, Israeli research institutions and universities have 

come under scrutiny for their close ties with actors in the Israeli security sector,221 

including joint research projects with the Israeli military.222  

 

Since Framework Programme 7 (2007-2013), security research has been included as a full-

fledged topic, and since 2007, Israel ranks only behind Norway as the largest non-EU 

beneficiary of security research funding.223 Notably, the EU permits funding for 

technologies that possess both military and civilian applications—‘dual-use’—provided 

that their declared purpose is civilian.224 It is important to highlight that the notion of 

‘dual-use’ is not a legal concept known in IHL, and the military and civilian functions of a 

dual-use object are assessed on a case-by-case basis.225 Recently, a group of European 

scholars have adopted a precautionary approach and have called upon the EU to suspend 

funding on this basis, arguing that many projects extend beyond pure scientific inquiry 

and are tightly enmeshed in what has been termed ‘the Israeli military-academic complex’, 

supporting weapons development and military advancements that are pivotal in the 

maintenance of Israel’s unlawful presence in the OPT.226 

 

What is more, the Framework Programmes have provided funding to projects involving 

Israeli public authorities central to maintaining Israel’s occupation. These include the 

Ministry of Defence, under which the IDF operates and the acts of which were studied 

across the 2024 Advisory Opinion, and the state-owned Israeli Aerospace Industries, that 

constructs aerial and aeronautic systems for both military and civilian usage, including 

drones, fighter aircraft, and  missiles.227 Finally, the Ministry of National Security, which 

is responsible for law enforcement, police and prison services,228 has been linked to a range 

of acts that have served to entrench Israel’s occupation of the OPT,229 and that have been 

found to be breaches of IHL and IHRL in the 2024 Advisory Opinion. 

 

Horizon Europe research funding also distributes funds to corporations and other private 

entities. It has been asserted that several companies that have received EU funds through 

Horizon 2020 programmes maintain links to operations in the Israeli settlements, ranging 

from Elbit Systems,230 IBM Science and Technology LTD,231 Motorola Solutions,232 

Siemens,233 Mehadrin,234 and Teva Pharmaceutical Industries.235 A significant risk 

therefore exists that these entities have engaged in unlawful settlement-related activities 

while simultaneously benefitting from EU research funding.236 In principle, such 
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disbursements would only fall afoul of the Commission’s 2013 Guidelines if EU funding 

were being directed to settlement-related activities of those entities. However, without 

sufficient scrutiny, there remains an inherent risk of a breach of the obligation found in 

paragraph 278 of the 2024 Advisory Opinion (discussed in Section 2.3.4, above), to 

distinguish between dealings involving Israel within its own territory and within the OPT, 

as well as the more far-reaching obligation to abstain from any economic or trade dealings 

that might entrench Israel’s unlawful presence in the OPT. The EU is under a duty to 

review such programmes for compliance with the EU’s international legal obligations and, 

as a potential precautionary measure, might suspend disbursements pending review. 

Such precaution might be warranted to ensure the exclusion from EU-funded projects of 

entities engaged in activities that are in violation of the obligations identified by the Court 

in its 2024 Advisory Opinion.  

  

In conclusion, a range of crucial issues arise with respect to EU-funded programmes and 

policies in which Israel and Israeli entities may participate. These relate to the provision 

of funding for public authorities in the OPT, including East Jerusalem; funding for projects 

involving (sub)contractors active in settlements; funding for military institutions and 

corporations and for dual-use projects with potential military application; funding for a 

further range of entities active in settlements (outside the framework of EU funded 

projects). On these issues there is an urgent need to reassess the appropriateness of the 

2013 Guidelines and potentially to incorporate more effective means to ensure and check 

compliance with the obligations identified in the 2024 Advisory Opinion, for example by 

adding further requirements to the existing ethics checks for all new projects with Israeli 

participation. A suspension of all Horizon funding for Israel cannot be excluded as the 

outcome of any such review process, and may also be justified as a precautionary measure, 

given the gravity of violations of international law established by the ICJ and as part of 

the general obligations binding on the EU and its Member States in accordance with 

paragraph 279 of the Advisory Opinion. Finally, though raising complex procedural issues 

of standing, it is not implausible that if EU institutions fail to take any meaningful action, 

judicial claims might arise in which a failure to act by EU institutions is alleged. Such a 

failure to review or to take additional precautions might lead to further controversy with 

respect to Israel’s continued participation in the Association Agreement or Horizon 

Europe, particularly in the light of the serious violations of international law identified in 

the 2024 Advisory Opinion. 

  

4.5.3 Other financial instruments and investment relations 

 

Regarding investment policy, it is important to note that, beyond the EU-Israel 

Association Agreement, there is no single instrument that governs international 

investment relations, excluding the frameworks that can affect investment flows. Though 

the Association Agreement covers some areas that are closely related to investment, the 

international aspects of investment protection—which in other contexts can be found in 

what are known as Bilateral Investment Treaties (BITs)—are not part of the Association 

Agreement. Instead, Articles 31 and 32 of the EU-Israel AA encourage the gradual 

liberalisation of establishment and investment. The policies and programmes established 
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pursuant to the Association Agreement—the European Neighbourhood Policy (ENP) and 

Horizon Europe, for instance—are not Foreign Direct Investments (FDI, see further 

below), as the EU does not take control or ownership of Israeli entities. Such policies can 

be regarded as ‘financial commitments’ to support Israel in the area of research and 

innovation, as Horizon Europe aims to do; and the ENP provides financial aid. Though the 

underlying rationale is that such support creates conditions that encourage foreign 

investment, in a legal sense, they are not formally ‘investments’ by the EU in Israeli 

business entities.  

 

Having said this, and in support of the EU’s long-held position that Israeli settlements in 

the OPT are internationally unlawful and that it will not recognise any changes to the pre-

1967 borders, the EU EEAS, as well as most EU Member States, have published ‘business 

advisories’ in relation to Israeli settlements in the occupied territory in which they have 

warned EU citizens and EU business of the risks relating to economic and financial 

activities therein. Such business advisories apply broadly to all economic and investment 

dealings with Israel and are not limited to foreign direct investments. Specifically, such 

activities: 

 

… entail legal and economic risks stemming from the fact that the Israeli settlements, 

according to international law, are built on occupied land and are not recognised as a 

legitimate part of Israel’s territory. This may result in disputed titles to the land, water, 

mineral and other natural resources which might be the subject of purchase or investment.  

 

Possible violations of international humanitarian law and human rights law should also be 

borne in mind.237 

 

A further relevant issue in this context concerns the role of the European Investment Bank 

(EIB), which provides finance for investment projects within and beyond the EU. The EIB 

does so primarily through lending, guarantees, equity investments, and technical 

assistance. Under certain circumstances, the EIB acquires equity stakes that constitute 

‘direct equity investments’. In the main, the EIB’s financing is predominantly loan-based, 

where it acts as a development financier rather than a direct investor. Some notable 

examples where the EIB has made equity investments in Israeli entities include its 

investment in BiondVax Pharmaceuticals in order to support the development of a global 

flu vaccine.238 Furthermore, through the European Investment Fund (EIF), the EIB 

participated in the ICV II Fund, financing early-stage technology ventures in Israel.239 

 

In its policies, the EIB is committed to respect human rights in line with the EU Charter 

of Fundamental Rights and other international instruments, and is subject to the EU’s 

2013 Guidelines and applies them to all its financing in Israel.240  The issues with the 

Guidelines and the need for their reassessment were discussed in the preceding chapter. 

In one important respect, the Guidelines go further in the case of loans, provided by the 

EIB, as compared to grants (provided by the EU). Under point 12(b) of the Guidelines, 

loans are prohibited for all Israeli entities that operate in the occupied territory, whether 

in the framework of the funded projects or otherwise. 
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As a separate legal person distinct from the EU itself, the EIB now has a duty to review 

whether its economic and investment activities with Israeli entities are in breach of the 

obligations outlined by the Court in paragraph 278 of the 2024 Advisory Opinion. Despite 

its commitment to respect for human rights, it is questionable whether the EIB’s loan 

distribution aligns with human rights due diligence requirements.241 It is reported that 

the EIB has provided €1.23 billion in loans to companies involved in supplying arms to 

Israel, including firms such as Leonardo and Rolls-Royce.242  

 

Furthermore, the EIB has extended financing to BNP Paribas, the largest European 

creditor offering loans and underwriting services to multiple companies that are listed in 

the UN database of businesses involved in activities in the settlements.243 The UN 

database was designed to help businesses and States to ‘investigate the implications of the 

Israeli settlements on the civil, political, economic, social and cultural rights of the 

Palestinian people throughout the Occupied Palestinian Territory, including East 

Jerusalem’. Enterprises listed in the UN database are deemed to play a role in the 

expansion and maintenance of Israel’s presence in the OPT. Though the BNP Paribas 

example concerns ‘indirect’ financing of settlement activities through the EU and EIB, one 

could argue such indirect financing may fall afoul of the obligations laid out in the 2024 

Advisory Opinion in respect of abstaining from trade or investment relations that assist 

in the maintenance of Israel’s unlawful presence.  

 

Another case includes the EIB funding schemes involving Israeli Bank Leumi, listed in 

the UN database, as an ‘intermediary’ (in turn providing funding to SMEs—the final 

recipients).244 Yet another case is a €250 million EIB loan that was approved for the Tel 

Aviv Green Line light rail project in 2023, which involves, among others, contractors such 

as Alstom S.A. and Electra Ltd, both of which are listed in the UN database of companies 

benefitting illegal settlements.245 While these cases may be eligible under the 2013 

Guidelines, this may no longer be tenable in the light of the 2024 Advisory Opinion. 

  

UNGA resolution 32/161, cited by the Court on this point,246 explicitly called on investment 

corporations neither to recognise nor to cooperate with or assist in any measures 

undertaken by Israel to exploit the resources of the OPT. Furthermore, the 2024 Advisory 

Opinion referred to the obligation of third States to take steps in order to prevent trade or 

investment relations that assist in the maintenance of the illegal situation created by 

Israel in the OPT. 

  

Given the EIB's status as a public institution, partly owned by EU Member States, its 

investment activities must comply with the EU and individual Member States’ obligations 

under international law. UNGA resolution ES-10/24 and the 2024 Advisory Opinion 

clearly establish that third States and other parties must not contribute to the exploitation 

of resources or the maintenance of the illegal situation in the OPT. Any loans or equity 

investments by the EIB that risk facilitating the exploitation of resources or entrenching 

the occupation contravene these obligations. Thus, it could be argued that any EIB 

financing activities that conflict with the obligations set forth by the UNGA and ICJ must 

be suspended or terminated. Furthermore, since after the 2007 Lisbon Treaty, FDI has 

become an exclusive competence of the Union, therefore the responsibility for ensuring the 



 

 53 

compliance of such investments with international law and the international obligations 

of the Union lie with the Union itself. The presumption then is that such activities by the 

EIB or EIF, or any European financial institution, that perpetuate the illegal situation in 

the OPT must come to an end immediately, in order to uphold the EU’s international legal 

obligations that under the EU Treaties are equally binding on the Union as a matter of 

European law.  

 

4.5.4 Policies and agreements relating to visa exemptions for EU and 

Israeli nationals 

 

A potential further response might be to differentiate between Israeli nationals residing 

within Israel’s pre-1967 borders and those living in the OPT. Though the 2024 Advisory 

Opinion focusses on the policies and practices of Israel, it is also true that ‘the Israeli 

settlements in the West Bank and East Jerusalem, and the régime associated with them, 

have been established and are being maintained in violation of international law’, and 

that ‘all settlers [must be evacuated] from existing settlements’.247 All settlers residing in 

the OPT are contributing to Israel’s breach of its international obligations. They are the 

direct beneficiaries of policies relating to the confiscation of property and land from 

Palestinians and the maintenance of Israeli settlements in the OPT. 

 

Moreover, the Court has observed that ‘settlers often subject Palestinians in [the OPT] to 

extensive violence’,248 which not only goes unpunished, but has intensified in recent years 

amidst a general lack of access to justice or to available remedies for Palestinians that has 

created a ‘culture of impunity’.249 At present, Israeli nationals settled unlawfully in the 

OPT benefit from visa-free access, but Palestinian residents—protected persons residing 

in occupied territory, and with no route to Israeli citizenship—must apply for visas. Such 

a practice might inadvertently reinforce Israel’s policies and practices that the Court 

determined were a form of racial segregation and/or apartheid under Article 3 of CERD.250  

 

Accordingly, the EU could determine that holders of an Israeli passport who reside in the 

OPT are ineligible for visa-free travel. This would be in keeping with the general duty of 

the EU to abide by its obligation identified in the 2024 Advisory Opinion ‘to distinguish in 

[its] dealings with Israel between the territory of the State of Israel and the Palestinian 

territory occupied since 1967’ and ‘not to recognize as legal the situation arising from the 

unlawful presence of Israel in the [OPT]’.251 

 

One means to do so may be found in EU Regulation 2018/1806,252 Article 1 of which 

provides that exemptions from the visa requirement are determined on ‘a case-by-case 

assessment of a variety of criteria’ that expressly includes ‘considerations of human rights 

and fundamental freedoms’. Paragraph 11 of the preamble to the Regulation provides that, 

in ‘specific cases where special visa rules are warranted’, it should be possible for EU 

Member States to impose the visa requirement on ‘certain categories of persons’ when it 

is ‘in accordance with public international law or custom’. A second potential solution lies 

in the EU’s own guidance, which suggests that the EU visa exemptions may be suspended 
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on the basis that Israel ‘no longer satisfies the conditions of the agreement’.253 For 

example, when in 2022 the European Council suspended the EU-Russia Visa Facilitation 

Agreement, it justified this decision as a response to Russia’s ‘unjustified military 

aggression’.254 However, these are not identical situations: it must be cautioned that no 

EU-Israel agreement on visa exemptions has been published, so it is possible that no such 

agreement exists and that the visa exemption for Israel has been implemented simply on 

the basis of reciprocity.255 As such, even though according to its website, the EU can 

suspend visa waiver or visa facilitation agreements ‘when a non-EU country no longer 

satisfies the conditions of the agreement’,256 it is unclear as to whether a partial 

suspension (only in relation to Israeli nationals resident in the OPT) would be possible. 

 

Enforcement may prove an obstacle, as Israeli passports do not disclose the place of 

residence of the passport holder. A potential workaround lies, however, in the 

implementation (expected by the end of 2026) of ETIAS, the European Travel Information 

and Authorisation System. EU Regulation 2018/1240, under which ETIAS has been 

established, provides that all applicants (including nationals from visa-exempt countries) 

will be asked to provide a range of personal data, including their home address ‘or, if not 

available, his or her city and country of residence.’257  

 

It is true that Israeli passports do provide information as to the issuing local authority, 

though there remains uncertainty as to whether passports requested through offices in 

Israeli settlements in the OPT will disclose that location or will instead refer to a generic 

location such as ‘Jerusalem’ or ‘Tel Aviv’. Even so, certain inspiration might be found 

within a document circulated by the European Commission and the EEAS in 2019, in 

which they provided non-public guidance to Member States on how to handle visa 

applications lodged by issuing authorities in areas of Ukraine, specifically Donetsk and 

Luhansk, which were not under the control of the Ukrainian Government.258 The location 

of the local issuing authority was also relevant in EU practice with respect to Russia in 

the Commission Implementing Decision of 2023, in which a different solution was adopted: 

the documents of the Russian Federation are not accepted if issued in, or to residents of, 

areas considered under occupation.259 Again, an issuing authority may not be itself 

determinative, as insufficient controls may exist with respect to where applicants will file 

their application, or with respect to the accuracy of the information. Nevertheless, it may 

well provide some indication of a connection with an Israeli settlement.  

 

Since such applicants would have to apply for visas, based on the duty of third parties to 

distinguish between the territory of Israel and the OPT, a further policy might envisage 

the refusal of visas to Israeli nationals living in illegal settlements. Alternatively, the EU 

could take the decision not to recognise Israeli passports or travel documents issued in the 

OPT, as was taken in respect of Russian documents issued in occupied zones of Ukraine 

and Georgia.260 In either case, any decision on differentiation would have to be 

implemented in pursuance of Regulation 2018/1806, and is not expressly required from 

third States in the text of the 2024 Advisory Opinion. Enforcement would remain a 

challenge, as applicants might simply lie about their address or apply for travel documents 

within Israel’s pre-1967 borders, and further verification might be impossible to enforce 

fully. Nevertheless, the value of such a policy would be declaratory: if circumvented, such 
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persons would be present in the EU without a valid visa and thus subject to deportation 

or other enforcement measures.  

 

4.5.5 Other bilateral arrangements with Israel 

 

The previous sections dealt with existing bilateral arrangements between the EU and 

Israel. Yet, the question now to be addressed is the extent to which pending or future 

agreements or other arrangements might be affected by the conclusions of the ICJ that 

are found in the 2024 Advisory Opinion. 

 

A useful example is the 2022 Draft Agreement between the EU and Israel on the exchange 

of Personal Data in the area of criminal co-operation.261 Whereas a distinction is indeed 

made between the territories of Israel and the OPT, the Draft Agreement also allows for 

derogations. Thus, Article 7(2) provides that the competent authorities of Israel ‘may 

exceptionally use such Personal Data in the geographic areas that came under the 

administration of the State of Israel after 5 June 1967, in accordance with the conditions 

and safeguards set out in this Agreement’. Similarly, other sentences are simply 

ambiguous as in the expression ’geographic areas that came under the administration of 

the State of Israel after 5 June 1967’ could be read to suggest that the geographic areas in 

question also include parts of the OPT. Such exceptions that allow for a blurring between 

the applicable territories would be contrary to the obligation of the EU not to have its 

instruments apply to the territories occupied by Israel since 1967. 

 

This example points to the need for a strict scrutiny of all instruments that are used for 

EU-Israel co-operation. This would also include co-operation based on the so-called 

‘Twinning projects’. An example of such a project is the past twinning project on waste 

management from 2019-2020. The twinning supported an Israeli national waste strategy, 

which involved building a waste facility in the settlement of Maale Adumim. While the 

Commission argued that the EU did not violate the 2013 Guidelines because it did not 

fund the waste facility directly, the conclusions of the 2024 Advisory Opinion might 

suggest that such ‘indirect’ support may still be a breach of the EU’s obligations, in that it 

would constitute the side-stepping of direct funding through indirect constructions.262 

 

More generally, the argument could be made that, in the light of the findings identified in 

the ICJ’s 2024 Advisory Opinion, there is a need for a stricter, and potentially broader, 

check for conformity against the EU’s international legal obligations, in particular to check 

all co-operation activities against Israel’s policies and practices that are in breach of 

international law. 

 

4.6 Possible obligations at EU Member State level 

 

Following the 2024 Advisory Opinion and other norms of international law, there may be 

additional obligations on EU Member States, including obligations having to do with 
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bilateral treaty obligations (Section 4.6.1), investments (Section 4.6.2), arms trade (Section 

4.6.3), and the location of diplomatic missions (Section 4.6.4). 

 

4.6.1 Bilateral treaty relations with Israel 

 

Paragraphs 278 and 279 of the 2024 Advisory Opinion refer to the obligations not to render 

aid or assistance to Israel in furtherance of the illegal situation in the OPT, not to 

recognise this illegal situation, and to “prevent trade or investment relations that assist 

in the maintenance of the illegal situation created by Israel [in the OPT].”263 These 

obligations fall on other states including EU Member States.  

 

Most EU Member States have bilateral relations with Israel, which are set out in 

numerous bilateral treaties. As reported by the ‘Differentiation Tracker’ of the think tank 

European Council on Foreign Relations, many of these treaties do not have clear 

provisions relating to their territorial scope.264 For example, the Agreement on film co-

production concluded by Spain and Israel in 2012 contains no territorial definition of any 

kind.265 

 

On the basis of the 2024 Advisory Opinion, it can at least be concluded that any such 

bilateral agreements between EU Member States and Israel must be interpreted and 

applied in conformity with the obligation to prevent bilateral relations that assist in the 

maintenance of the illegal situation created by Israel in the OPT. In this light, under 

international law, EU Member States must clarify the scope of the bilateral treaties they 

ratified with Israel in order to make sure the OPT is excluded from their application. Such 

clarification could take the form of a general declaration from each EU Member State that 

past and future bilateral agreements relate to the territory of the State of Israel only, and 

not the territories occupied since 1967, as was made by the Government of Belgium in 

November 2021.266 

 

4.6.2 Investments: national enterprises  

 

To recall, paragraph 278 of the 2024 Advisory Opinion refers to an obligation to take steps 

to prevent trade or investment relations that assist in the maintenance of the illegal 

situation created by Israel in the OPT. The EU and almost twenty of its Member States 

have issued business advisories to raise awareness among EU citizens and businesses 

regarding activities in the settlements.267 In the light of the findings in the ICJ’s Advisory 

Opinion, it is necessary to review these business advisories and to strengthen these to 

ensure that their addressees are aware of the risk of their activities if operating in breach 

of the obligations identified by the Court. 
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4.6.2.1 Bilateral investment treaties in force between EU Member States and Israel 

 

A key objective of the Association Agreement is the liberalisation of investment and thus 

to make it easier for EU companies to invest in Israel. At the same time, the Association 

Agreement does not include a specific chapter on investment, nor has a specific investment 

agreement been concluded between the EU and Israel.  

 

Though since the 2007 Treaty of Lisbon, EU Member States no longer have external 

competence in relation to direct investments, many BITs concluded before 2007 are still 

in force between individual EU Member States and third States covering various 

dimensions of investment. In order to ensure that such BITs are not in conflict with EU 

law, a 2012 EU Regulation268 allows Member States to maintain bilateral investment 

agreements signed before the entry into force of the Lisbon Treaty and sets the conditions 

for EU Member States to modify those agreements, and to negotiate or conclude new ones.  

 

Several BITs are currently in force between EU Member States and Israel. These include 

the agreements with Croatia, Slovakia, Romania, Slovenia, the Czech Republic, 

Lithuania, Estonia, Latvia, Bulgaria and Poland.269 The above-mentioned Differentiation 

Tracker—which provides a more general snapshot of state relations with Israel—reveals 

that most BITs do not have clear territorial clauses. We refer to this research for specific 

BITs, but to provide an example: the BIT with Croatia defines the applicable territory with 

respect to the State of Israel as ‘the territory of the State of Israel including the territorial 

sea, as well as the continental shelf and the exclusive economic zone in which the State of 

Israel exercises sovereign rights or jurisdiction in conformity with international law.’ (Art. 

5b) The references to ‘sovereign rights’ and ‘international law’ are made but also run the 

risk of being interpreted differently by the parties. On the basis of the 2024 Advisory 

Opinion, it can at least be concluded that any investment agreements must be interpreted 

and applied in conformity with the obligation to prevent investment relations that assist 

in the maintenance of the illegal situation created by Israel in the OPT. This may require 

review and reassessment of the application of the relevant BITs and does not exclude their 

possible suspension and/or termination in situations where they breach the obligations 

identified by the ICJ. 

 

4.6.2.2 Obligations on EU enterprises and entities engaged in economic relations in 

relation to the OPT 

 

More generally, the extent to which enterprises based in the EU, but that operate within 

or provide services to Israeli settlements, play a role in the establishment, expansion, and 

maintenance of Israel’s unlawful presence in the OPT including Israeli settlements, is 

relevant with a view to the conclusions in the 2024 Advisory Opinion. 

 

With regard to companies directly involved in or with settlements, Member State 

governments should restrict and/or move to end any dealings with companies listed in the 

UN database of enterprises benefitting Israeli settlements, as well as reinforce their 

existing advisories for businesses and citizens regarding economic activities in 
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settlements. The UN database includes 8 EU-based companies involved in settlements (3 

in France, 1 in Luxembourg, 4 in The Netherlands, as well as 3 in the United Kingdom).270 

The enterprises are involved in one of the ‘listed activities that raise particular human 

rights concerns’, which is the criterion for inclusion in the database.271  

 

Furthermore, pursuant to research by NGOs in the ‘Don’t Buy Into Occupation Coalition’ 

(DBIO), it has been claimed that between January 2021 and August 2024, 822 European 

financial institutions have had a financial relationship with 58 companies that are 

involved in unlawful Israeli settlements in the OPT.272 During this period, approximately 

€183 billion in the form of loans and underwriting was provided to these enterprises and 

an additional €159 billion in shares and bonds in these companies was held by European 

investors.273  

 

The Advisory Opinion referred back to the UNGA resolution 32/161, which underlines the 

obligations of investment corporations—and all other institutions—to not cooperate or 

assist in any way to Israel’s exploitation of the resources of the OPT.274 The UNGA 

resolution ES-10/24, adopted following the outcome of the Advisory Opinion, calls directly 

on the obligation of the UN Member States under international law. It urges States:  

 

(a) To take steps to ensure that their nationals, and companies and entities under their 

jurisdiction, as well as their authorities, do not act in any way that would entail recognition 

or provide aid or assistance in maintaining the situation created by Israel’s illegal presence 

in the Occupied Palestinian Territory[.]275 

 

In view of the existence of binding human rights due diligence requirements under 

European and national law, there is a need to review the conduct of financial institutions 

and businesses operating in or with the Israeli settlements. A failure to ensure compliance 

of these entities with international law might be a breach of the obligation in paragraph 

278 of the Advisory Opinion to refrain from providing any aid or assistance in the 

maintenance of Israel’s unlawful presence in the OPT.  

 

To reduce the risk of falling afoul of their obligations, Member State governments should 

strengthen their review and compliance measures with respect to the regulation and 

oversight over companies or other entities that trade in, or for the benefit of, Israeli 

settlements. More concretely, for EU Member States to comply with their obligations of 

due diligence as identified in paragraph 279 of the 2024 Advisory Opinion,276 our 

recommendation is that they undertake all necessary measures to ensure due review and 

reassessment of the operations of EU-based financial institutions and businesses. Such 

review and reassessment are necessary to ensure that such EU-based entities do not aid 

and assist in the maintenance of the Israeli settlements in the OPT, or other serious 

breaches of international law as identified by the ICJ with respect to the OPT.  

 

In the light of the obligations further identified in the UNGA Resolution 32/161, financial 

institutions must also refrain from co-operation in, or the facilitation of, any exploitation 

of the resources of the OPT. UNGA Resolution ES-10/24 recognises that an obligation 

exists on all States to ensure that their nationals, companies, and other entities do not 
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engage in actions that would amount to recognition of, or the provision of aid to, illegal 

settlements and resource exploitation. These requirements reflect the broader obligation 

to abstain from providing aid or assistance in situations that contravene international law. 

In the light of the exclusive and shared competences of the EU as described in Section 3.2 

above, a failure to take necessary measures may also constitute a breach of the EU’s own 

international obligations. 

 

Against this backdrop—and in addition to the above-mentioned due diligence obligations 

for the EU to take the effects of its policies on individuals abroad into account—due 

diligence obligations binding within the EU and its Member States have been established 

within the European Union legal order under the Corporate Sustainability Due Diligence 

Directive (CSDDD), which enshrines a set of obligations for corporate entities regarding 

the actual and potential human rights adverse impacts and environmental adverse 

impacts of their operations, as well as those of their subsidiaries, business partners and 

subcontractors.277 In February 2025, the Commission adopted an Omnibus package to 

simplify due diligence requirements to better support responsible business practices.278 

Member States have until 26 July 2026 to adopt and publish the laws, regulations and 

administrative provisions necessary to comply with this Directive. These include 

designating an authority to supervise and enforce the rules, including through injunctive 

orders and effective, proportionate and dissuasive penalties (in particular fines). At 

European level, the Commission will set up a European Network of Supervisory 

Authorities that will bring together representatives of the national bodies to ensure a co-

ordinated approach. 

 

While due diligence obligations for companies are not explicitly cited by the ICJ Advisory 

Opinion, the relevance of the CSDDD lies in the fact that it transposes into EU law certain 

key principles found in the UN Guiding Principles on Business and Human Rights.279 

Besides the recognition of a general duty of due diligence in respect of business entities, 

the CSDDD acknowledges that in ‘conflict-affected and high-risk areas … human rights 

violations are more likely to occur and to be severe.’ Business entities are called upon to 

take into account this ‘heightened’ degree of risk and to ensure their policies and risk 

management systems are adapted to conflict-affected and high-risk areas ‘in a manner 

that is consistent with the Geneva Conventions of 1949 and their additional protocols.’280 

The CSDDD makes specific reference to the UN Development Programme’s guidance on 

‘Heightened Human Rights Due Diligence for Business in Conflict-Affected Contexts’,281 a 

detailed practical guide suggesting a range of practical steps to be taken in conflict 

situations. Their relevance in respect of the 2024 Advisory Opinion lies in the factual 

determination that serious violations of human rights and international humanitarian 

law are taking place across the OPT. Put more simply, the 2024 Advisory Opinion triggers 

heightened due diligence obligations on all EU entities that conduct activities with respect 

to the OPT, and under the CSDDD, they would be required to cease any activities that are 

found to cause or contribute to the violations identified by the Court. 

 

It must be cautioned, however, that the Directive has only limited application to the 

financial sector.282 The CSDDD focuses primarily on the institutions’ internal operations 

and supply chains rather than their downstream business activities. Financial institutions 



 

 60 

are thus not formally under an obligation to consider ‘the impacts of investments, loans, 

insurance or other financial services’.283 This is a potential shortcoming of the Directive, 

as it does not address these downstream business activities where the potential risks of 

adverse human rights impacts are highest with respect to the Palestinian population. Left 

unaddressed, such a gap would allow financial entities to prolong or benefit from 

settlement-related economies without proper monitoring and responsibility.  

 

We submit, however, that Article 36(1) of the CSDDD offers a potential route towards 

addressing this regulatory gap. Article 36(1) requires the European Commission to submit 

a report to the EP and to the Council by July 2026, examining the necessity of additional, 

tailored sustainability due diligence obligations for the provision of financial services and 

investment activities. Any such report must also explore the potential impacts and 

practicality of such requirements.  

 

As mentioned above, European financial institutions contribute indirectly, but 

significantly, to the maintenance and expansion of Israeli settlement economies, which 

are a central element of the unlawful presence of Israel identified in the 2024 Advisory 

Opinion. Their investments, loans, and shares enable the maintenance of the unlawful 

situation in the OPT and thus may engage the responsibility of EU Member States and 

the EU itself for their failure to ensure respect for international law. At the EU level this 

may require amending the CSDDD to encompass fully the financial sector and to ensure 

that as with other sectors, it is subject to the obligation to consider the downstream 

impacts of their activities. A harmonised approach across Member States would guarantee 

that financial institutions within the EU operate in accordance with their obligations 

flowing from international law and diminish the burden of individual Member States in 

drafting national legislation to ensure compliance.  

 

4.6.3 Member State obligations in the area of arms trade 

 

Though the 2024 Advisory Opinion does not address them explicitly, recent debates have 

also identified a need to re-assess export licences provided by EU Member States in 

relation to arms transfers to Israel. The above-mentioned UN Commission of Inquiry 

considered, for example, that third States have a duty ‘to conduct a due diligence review 

of all transfer and trade agreements with Israel’.284 Crucially, under Article 6, paragraph 

3, of the 2013 Arms Trade Treaty, a party ‘shall not authorize any transfer of conventional 

arms … if it has knowledge at the time of authorization that the arms or items would be 

used in the commission of genocide, crimes against humanity, grave breaches of the 

Geneva Conventions of 1949, attacks directed against civilian objects or civilians protected 

as such, or other war crimes.’ 285 All EU Member States are parties to the Treaty, and the 

EU Council has adopted a decision committing the EU to strengthen its effective 

implementation and universalisation.286  

 

As the EU Council’s Common Position on Arms Exports recalls in its Article 2 (‘Criteria’), 

EU Member States must respect their international obligations embodied in relevant 

treaties, including the Arms Trade Treaty (lit. 1 (bb)), ensure respect for human rights 
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and international humanitarian law by the recipient State (‘Criterion Two’), and ‘exercise 

special caution and vigilance in issuing licences … to countries where serious violations of 

human rights have been established by the competent bodies of the United Nations, by 

the European Union or by the Council of Europe’ (lit. 2(b)).287  

 

The above provisions of the Arms Trade Treaty and the EU’s Common Position are 

relevant within the context of the 2024 Advisory Opinion. Though strictly speaking, the 

2024 Advisory Opinion does not directly concern the events in Israel on 7 October 2023 

and the ensuing hostilitied in the Gaza Strip, several of its conclusions in respect of armed 

violence against Palestinians have potential implications in respect of arms exports.288 The 

ICJ recalled that armed settlers subject Palestinians in the OPT to ‘extensive violence’,289 

sometimes in the presence of Israeli security forces who fail to intervene or, indeed, even 

support settlers in their attacks’ (para 151); and that Israeli security forces ‘intervene with 

unnecessary or disproportionate force against Palestinians in the aftermath of settler 

attacks’, also referring to a 2023 report by the UN Secretary-General concluding that such 

forces apply 'military tactics to law enforcement operations in the West Bank’.290 In the 

light of the ICJ’s determination that such violent acts were unlawful and thus must be 

brought to an end,291 the transfer of arms to Israel that would enable such violations would 

be a breach of the duty of third parties not to render aid and assistance in the maintenance 

of the unlawful situation.292 

 

A claim explicitly dealing with this question is currently pending in a case before the Dutch 

Supreme Court,293 and contains key arguments to assess the legality of arms transfers to 

Israel. The Dutch case concerns parts for certain F-35 fighter jets for which the 

Netherlands functions as an export hub to other States, including Israel. These parts are 

considered ‘military goods’, which means a licence is required to export them from the 

Netherlands. That licence was granted in 2016. Following Israel’s attacks in the Gaza 

Strip, the Minister for Foreign Trade and Development Cooperation evaluated whether 

the export licence for F-35 parts to Israel could be maintained. The Minister decided not 

to intervene in the licence and to continue exports of the parts to Israel. In response, NGOs 

Oxfam Novib, Vredesbeweging PAX Nederland, and The Rights Forum (hereinafter 

‘Oxfam Novib et al.’) instituted preliminary relief proceedings against the State. These 

organisations regard themselves as aiming to protect the interests of the civilian 

population in Gaza. Their claims before national courts aim to prohibit the Dutch State 

from exporting the F-35 parts from the Netherlands to Israel because there is a clear risk 

that Israel is violating IHL in its attacks in the Gaza Strip using F-35 fighter jets. 

 

At its core, the case is about whether the courts can order the State to intervene in the 

licence permitting the supply of F-35 parts to Israel if there is a clear risk that these parts 

will be used in the commission of serious violations of IHL which are of a peremptory 

nature, as with several findings of the Court in the 2024 Advisory Opinion.  

 

The District Court rejected Oxfam Novib et al.’s claim; the Court of Appeal ruled otherwise 

and decided in their favour. Because of the latter decision, the Netherlands must cease 

exports of F-35 parts to Israel. The Dutch State has lodged an appeal in cassation against 

this decision with the Supreme Court. On 29 November 2024, the Advocate General of the 
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Supreme Court upheld the argumentation of the Court of Appeal, referring to the EU's 

Common Position (2008/944/GBVB) and the Arms Trade Treaty. According to the 

Advocate General, it follows from these and other international instruments as well as 

from national regulations (i) that in the given circumstances, the Minister did have an 

obligation to review the licence, (ii) that this review must test for the mandatory criteria 

of international treaties to which the Netherlands is a party, and (iii) that in the case of a 

clear risk that the F-35 parts would be used in the commission of serious violations of IHL, 

the Minister was obliged to intervene in respect of the licence. According to the Advocate 

General, the Court of Appeal was therefore right to find that the Minister’s decision not to 

intervene in the export licence was in breach of international obligations. 

 

Irrespective of the final outcome, both the judgment of the Court of Appeals and the 

Opinion of the Advocate General contain a large number of arguments that lead to the 

conclusion that EU Member States are under an obligation to re-assess any licences to 

export arms to Israel, in situations where there exists a risk that these arms would be 

used in the commission of serious violations of IHL, which are of the same peremptory 

status as the violations committed by Israel according to the ICJ in the 2024 Advisory 

Opinion. 

 

4.6.4 EU and Member States’ diplomatic missions and other practices 

in relation to (non-)recognition 

 

As mentioned above, in paragraph 278, the Advisory Opinion refers to the obligations ‘to 

abstain, in the establishment and maintenance of diplomatic missions in Israel, from any 

recognition of its illegal presence in the Occupied Palestinian Territory’. As diplomatic 

relations are primarily exercised by EU Member States, but also for the EU itself, the EU 

and its Member States must abstain from diplomatic acts that would purport to recognise 

the unlawful effects of Israel’s presence in the OPT. The EU’s delegations are at present 

territorially differentiated: the EU Delegation in Tel Aviv is only accredited to the State 

of Israel, while the EU Representative Office in East Jerusalem is responsible for relations 

with the entire OPT, also including the illegal settlements. 

 

Though there are no signs at present that the EU or any of its Member States have 

considered relocating their diplomatic missions to the OPT (including East Jerusalem), 

such a move would nearly certainly constitute a form of recognition. Moreover, in the light 

of General Assembly and Security Council Resolutions that have called upon States not to 

relocate their diplomatic missions to any part of Jerusalem, the obligation of States to co-

operate with the United Nations, as to the modalities through which Israel’s unlawful 

presence in the OPT can be brought to an end, might be engaged.294 Apart from acts such 

as the creation or relocation of diplomatic or consular missions to Israel in the OPT 

(including East Jerusalem), the accreditation of diplomatic or consular personnel to Israel 

in the OPT, or the provision of consular services in respect of Israeli settlers in the OPT 

are also covered by this obligation, were any such acts to imply any recognition of Israel’s 

attempts at annexation.295  
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* * * 

5. Legal opinions on and options for bringing EU 

policies into compliance with the ICJ’s 2024 

Advisory Opinion 
 

There exist several avenues for ensuring that current EU policies are in compliance with 

the EU’s international law obligations pursuant to the 2024 Advisory Opinion. We address 

some of these below by presenting the views of several EU institutions (Section 5.1) and 

the views of selected EU Member States (Section 5.2). 

 

5.1 Views from EU Institutions 

 

The leaked legal advice, referenced above, includes an assessment by the Head of the 

EEAS Legal Service. The assessment suggests that current EU policy is already in 

compliance with the ICJ’s Advisory Opinion, and characterises any reconsideration of EU 

policy on imports from settlements as a ‘matter of political appreciation’ rather than 

arising out of legal obligations.296 In the present Expert Legal Opinion we have set out, in 

Section 2, the legal obligations identified by the Court which bind all States and other 

international actors to a range of measures. In Section 3, we reviewed the extent to which 

these may also bind the European Union in respect of its specific competences over several 

issue areas, in particular trade. Finally, in Section 4, we have analysed the Court’s 

conclusions with respect to existing EU policies and have identified a range of adjustments 

to existing policies that are legally required, and which may further constrain future policy 

choices. 

 

The present Expert Legal Opinion has engaged in a detailed review of existing EU policies 

in the light of the conclusions in the 2024 Advisory Opinion, and especially its paragraphs 

278 and 279 (see Section 2.3.4, above) relating to: the obligation of all other States not to 

recognise any changes in the physical character or demographic composition of the OPT; 

the obligation to abstain from a range of practices or dealings with Israel which might aid 

or assist in the maintenance of the unlawful presence of Israel therein; and according to 

paragraph 275, the obligation to co-operate with the UN to ensure that the modalities put 

into place to end Israel’s illegal presence in the OPT are realised. Paragraph 285, the 

Operative Clause of the 2024 Advisory Opinion, lays down in sub-paragraph (8) that all 

international organisations (and thus, a fortiori, the EU) are under an obligation not to 

recognise as legal the situation arising from the unlawful presence of the State of Israel 

in the OPT. Unlike the EEAS legal advice however, the position taken in the present 

Opinion is that the consequences are not just a matter of political discretion, but that there 

are clear international legal obligations for the European Union and its Member States to 

review certain policies. 
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The EEAS’ assessment that policies are in line with international law obligations can be 

found more broadly among EU institutions. In January 2025, the Commission’s response 

to a question by an MEP on banning trade with settlements was:  

 

EU positions and policies are fully aligned on the United Nations resolutions regarding the 

status of the Occupied Palestinian Territory and are therefore overall consistent with the 

conclusions of the Advisory Opinion of the ICJ.297 

 

And in February 2025, an EU-27 Statement at the 13th EU-Israel Association Council 

Meeting contains the following phrase:298  

 

The EU is gravely concerned that the occupation of the Palestinian territory that began in 

1967 continues to this day, underlining in particular that the International Court of Justice 

has found that the continued presence of Israel in the occupied Palestinian territory is 

unlawful. […] The EU and its Member States are committed to fully comply with 

international law and to implement EU legislation as well as the bilateral technical 

arrangement applicable to settlement products accordingly. The EU and its Member States 

count on cooperation between the EU and Israel for an effective implementation of the 

technical arrangement. The EU expresses its commitment to ensure that—in line with 

international law—all agreements between the State of Israel and the EU must 

unequivocally and explicitly indicate their inapplicability to the territory occupied by Israel 

in 1967. This does not constitute a boycott of the State of Israel, which the EU strongly 

opposes. 

 

It is interesting to note that the initial EEAS draft of the latter paragraph included the 

following phrase: ‘[t]his policy is in line with the Advisory Opinion of the International 

Court of Justice of 19 July 2024.’ This was replaced during Council negotiations with the 

present sentence. Pertinently, there was no consensus that the current policies are in line 

with the Advisory Opinion. Perhaps ironically, the words ‘comply with international law’ 

were added at that stage. According to an Irish media report, Ireland supposedly requested 

this modification in view of its plan to adopt a national ban on trade with settlements, and 

as an additional justification to avoid a conflict with the EU rules and case law.299 

 

The Council’s consistent position—aligned with Article 21 TEU—is that international law 

must be respected concerning the territories occupied by Israel since 1967. This stance 

was clearly expressed in the Council conclusions on the Middle East Peace Process as early 

as 10 December 2012, which state: ‘[t]he EU expresses its commitment to ensure that—in 

line with international law—all agreements between the State of Israel and the EU must 

unequivocally and explicitly indicate their inapplicability to the territories occupied by 

Israel in 1967.’ The same position has been consistently held and was again reaffirmed by 

the EU during the most recent EU-Israel Association Council meeting, as discussed above. 

This principle is also reflected in territorial clauses included in EU-Israel agreements 

adopted since 2012. The clauses specify: ‘In accordance with EU policy, this agreement 

shall not apply to the geographic areas that came under the administration of the State of 

Israel after 5 June 1967.’  
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5.2 Views from selected EU Member States on their 

obligations 

 

As it goes beyond the scope of the present Expert Legal Opinion to assess all 27 Member 

States’ perceptions on the Advisory Opinion, we limit ourselves to two illustrative 

viewpoints. 

 

The evolution of the position of the Netherlands is interesting. In 2024, it had taken a 

position that it was not necessary to consider suspension of the EU-Israel Association 

Agreement,300 suggesting that the obligations of third countries as laid down in the 2024 

Advisory Opinion did not require any changes, though the Dutch Government then stated 

that the occupation of the territories as such is illegal.301 However, in May 2025, the 

Netherlands’ Minister for Foreign Affairs initiated, through a formal letter to the High 

Representative, discussion in the EU Council to review Israel’s compliance with Article 2 

of the Association Agreement. As indicated above, this review was ongoing at the time of 

the publication of this Expert Legal Opinion. 

 

A particularly nuanced debate has taken place in Ireland. Since 2018, Ireland has debated 

the proposed Occupied Territories Bill that seeks to ban trade with Israeli settlements at 

national level.302 The Irish Government had long opposed the Bill, citing potential legal 

challenges from the EU due to its exclusive competence on trade policy. However, after 

the ICJ Advisory Opinion was rendered in July 2024, the government has changed its 

position on the Bill.  

 

In August, the government asked for legal advice from Ireland’s Attorney General on the 

implications of the Advisory Opinion for the Bill. The Attorney General wrote that while 

there is still a risk that Ireland could lose a challenge before the CJEU over a compatibility 

of the Bill with EU law, there is now a stronger legal basis for introducing such legislation 

on the basis of a “public policy exception” under EU law, albeit in a revised form.303 In 

October, after receiving the Attorney General's advice, the government decided that “in 

light of the Advisory Opinion and the advice of the Attorney General, the Bill will be 

reviewed and amendments will be prepared in order to bring it into line with the 

Constitution and EU law."304 In May 2025, the government agreed to draft new legislation 

for the banning of imports from settlements instead of amending the Bill.305  

 

* * * 

6.  Conclusion 
The analysis in this Expert Legal Opinion underscores that the question of how the 

Advisory Opinion of the ICJ affects the EU’s current and future policies not only warrants 

a political answer but also a legal one. The EU must respect the international legal order 

in the exercise of its functions and powers, and the EU is bound by rules of general 

international law, including universally accepted customary international law, which is 
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binding on EU institutions. In addition, EU law must be interpreted in light of the relevant 

rules of international law and, as far as possible, in a manner which is consistent with 

those rules.  

 

This implies that the EU is bound to take advisory opinions of the ICJ into account. After 

all, as explained in this Expert Legal Opinion, these constitute an authoritative 

recognition of the international legal obligations that are binding on the EU and its 

member States, and the 2024 Advisory Opinion merely clarifies and underlines existing 

rules of international law. 

 

The 2024 Advisory Opinion thus affects current and future EU policies in a number of 

ways. This leads to the following general findings: 

 

• The 2024 Advisory Opinion necessitates an urgent and comprehensive 

reassessment of all instruments, agreements, and operational practices between 

the EU and Israel to ensure full compliance with binding international legal 

obligations, including ending Israel’s unlawful presence in the OPT as soon as 

possible, with particular regard to the serious breaches of international law 

committed by Israel that were identified by the ICJ, in particular the denial of self-

determination to Palestinians, the annexation that breaches the prohibition on the 

acquisition of territory occupied pursuant to the use of force, and the imposition of 

racial segregation and/or apartheid in the OPT. Compliance of all legal agreements, 

programmes and policies with the EU’s international obligations also needs to form 

the basis for future EU policies and actions. 

• The Court identified the following breaches of obligations erga omnes by Israel: 

o the obligation to respect the right of the Palestinian people to self-

determination; 

o the obligation arising from the prohibition of the acquisition of territory 

through the use of force; and 

o a range of obligations under IHL and IHRL, including the obligation not to 

transfer settlers into occupied territory, the forced displacement of the 

inhabitants of the territory, and the breach of the prohibition against racial 

segregation and/or apartheid. 

• Both the EU and its Member States are thus under the duty not to recognise the 

result of Israel’s unlawful presence in the OPT; the obligation not to aid or assist 

in the maintenance of this situation of illegality; and a duty to co-operate with the 

UNGA and the UNSC as they put modalities into effect to ensure an end to Israel’s 

illegal presence in the OPT and the full realisation of the right of the Palestinian 

people to self-determination. 

• The EU and its Member States are, under EU law, obliged to distinguish, in their 

dealings with Israel, between the territory of the State of Israel as established on 

4 June 1967 and the territories it has occupied after 5 June 1967. As an effect of 

the obligations identified in the 2024 Advisory Opinion, in such dealings, they are 

obliged to abstain from recognising any attempts of annexation in the OPT beyond 

the pre-1967 borders, including with regard to East Jerusalem. This obligation can 

be met by ensuring that any agreements or practices with respect to Israel do not 
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imply recognition of Israeli sovereignty, nor recognising any changes in the 

physical character or demographic composition, institutional structure or status of 

the territory occupied by Israel on 5 June 1967. It is not sufficient simply to 

distinguish between goods and services originating in Israeli settlements in the 

OPT and from within Israel’s pre-1967 borders. 

• The EU and its Member States are under an obligation not to render aid or 

assistance in maintaining the situation created by Israel’s illegal presence in the 

OPT. They should ensure that any impediment resulting from the illegal presence 

of Israel in the OPT to the exercise of the Palestinian people of its right to self-

determination is brought to an end. 

• In accordance with the principle of consistent interpretation and the EU’s duty to 

uphold international law as enshrined in Articles 3(5) and 21 TEU, the conclusions 

of the 2024 Advisory Opinion must inform the interpretation and application of EU 

law, its external relations instruments, and any other policies and practices. 

 

To clarify its position, we believe the EU should declare how it aims to live up to the 

conclusions of the ICJ in the 2024 Advisory Opinion, including the unequivocal recognition 

of the illegality of Israel’s continued presence in the OPT, the unlawfulness of Israeli 

settlements in the OPT, and the unlawfulness of any attempt to advance annexation in 

the OPT, as well as to other relevant rules of international law with regard to its dealings 

with Israel.  

 

To abide by the above-mentioned obligations, the EU and its Member States must revisit 

and reassess a number of instruments, policies, and activities, including the following: 

• With regard to the EU-Israel Association Agreement as the overarching framework for 

bilateral EU-Israel relations, the EU’s ongoing review of Israel’s compliance with the 

‘essential elements’ (or ‘human rights’) clause enshrined in Article 2 of the Agreement 

must properly take into account the findings of serious violations of international 

humanitarian and human rights law in the 2024 Advisory Opinion. These findings 

justify the invocation of Article 2 and the adoption of appropriate responsive measures. 

These measures could include suspending the Agreement in part or in full, given the 

serious violations of peremptory norms of international law by Israel identified in the 

Advisory Opinion (and not accounting for the additional alleged serious violations in 

the context of the present hostilities in Gaza).  

• With respect to EU economic and trade dealings with Israel: 

o The existing EU policy measures aimed at ensuring the ineligibility of products 

(goods and services) originating in Israeli settlements in the OPT for 

preferential tariff treatment and the correct labelling of such goods, do not allow 

for full and effective enforcement. More fundamentally, these policies were not 

designed by the EU to abstain from economic or trade dealings with Israeli 

settlements and/or other forms of trade with Israel that would entrench its 

unlawful presence in the OPT, as required by the Advisory Opinion. 

o The EU must therefore reassess its policies regarding products originating in 

the Israeli settlements in order to abide by these obligations. This likely 

requires further restrictions—and potentially an outright ban—on trade or 

economic dealings with entities based in Israeli settlements in the OPT as well 
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as on such trade dealings with entities based within Israel’s pre-1967 borders 

that would entrench its unlawful presence in the OPT. 

• With respect to EU funding programmes and financial instruments: 

o The Commission must carry out a review of Israel’s participation in EU funding 

programmes such as Horizon Europe and financial instruments including the 

European Investment Bank, to ensure compliance with the 2024 Advisory 

Opinion. In connection with this, the EU’s 2013 Guidelines that aim to prevent 

EU funding for Israeli entities and activities in the occupied territories under 

these programmes and instruments must be reassessed in the light of the 

obligations laid down in the Advisory Opinion. With respect to the Guidelines, 

it is particularly necessary to address the activities of contractors and 

subcontractors selected by grant beneficiaries, the exceptional eligibility for 

funding of public authorities operating in the OPT, and the possibility of 

funding for projects and entities inside Israel that nevertheless support Israel’s 

unlawful presence in the OPT, including ‘dual-use’ projects with a potential 

military application. The EU must also consider the potential for inadvertent 

or ‘indirect’ financing of projects that assist in the maintenance of the unlawful 

occupation. 

o As a potential precautionary measure, the EU may need to suspend 

disbursements pending such review. Suspending Israel from funding 

programmes and financial instruments could also be an ‘appropriate measure’ 

in response to the ICJ’s findings of serious violations falling within the scope of 

the ‘essential elements’ clause found in Article 2 of the Association Agreement. 

• With regard to investment relations and other economic dealings with Israel and 

Israeli entities: 

o The EU and its Member States are required to review and, if necessary, adopt 

measures to prevent investment relations by EU-based companies and other 

entities, particularly financial institutions, that might assist in the 

maintenance of Israel’s presence in the OPT, and in particular, to review 

existing investment policies and their implementation that might fall afoul of 

this duty. 

o The EU and its Member States are under a duty to restrict and/or to end any 

dealings with companies listed in the UN database of enterprises benefitting 

Israeli settlements. They must also review and reinforce their existing 

advisories for businesses and citizens regarding economic activities in 

settlements to ensure that their addressees are aware of the risk of operating 

in breach of the obligations identified by the Court. 

• With regard to visa exemptions for travel by Israeli nationals to EU Member States:  

o The EU and its Member States are competent under EU law to revoke the 

exemption for visa-free travel that currently also applies to Israel’s nationals 

residing in the OPT, thus requiring settlers to apply for a visa. Through the 

forthcoming ETIAS travel authorisation system, they could request relevant 

personal data so as to distinguish Israeli settlers and other Israeli nationals on 

the basis of place of residence or, if practicable, through the local passport 

issuing authority. The EU could also adopt a decision not to recognise passports 

and travel documents issued in the OPT. 
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• With regard to arms trade with Israel:  

o EU Member States are under an obligation to re-assess their own policies in 

relation to Israel (including export permits), in the light of armed violence 

committed against Palestinians by Israeli settlers and Israeli security forces in 

the OPT. In particular, they must not authorise arms exports if they have 

knowledge that the arms would be used to violate international human rights 

law or international humanitarian law, and must exercise special caution and 

re-assess any licences to export arms to Israel, due to the risk that these arms 

would be used in the commission of serious violations of international 

humanitarian law, as identified in the 2024 Advisory Opinion. 

With regard to diplomatic relations and the location of diplomatic missions: 

o The EU and its Member States must abstain from any diplomatic acts, such as 

the relocation of diplomatic premises or the operation of diplomatic or consular 

services, that might be regarded as recognition of the effects of Israel’s unlawful 

presence in the OPT. Accordingly, the EU and its Member States should 

maintain current policies with respect to the relocation of diplomatic missions 

into the OPT or Jerusalem, as this would constitute unlawful recognition of 

Israel’s illegal presence in the territories and/or a potential failure to co-operate 

with United Nations organs having already taken a position on the question. 

• With respect to the risks occasioned by a failure by the EU or EU Member States to 

comply with their obligations under international and European law: 

o A breach of the obligations identified in the Advisory Opinion may have 

consequences for the EU and its Member States, and might engage their 

international responsibility. While judicial proceedings in inter-State courts are 

not practicable due to the EU’s lack of legal standing in bodies such as the ICJ 

and the European Court of Human Rights, the accusation that the EU is 

violating international law is politically harmful for the Union, and a violation 

of the EU’s commitment, as embodied in its own Treaties, to uphold and 

promote international law.  

o Under strict conditions, it is also possible for individuals or NGOs to challenge 

EU legal instruments or policies before the Court of Justice of the EU (or in 

some situations before national courts) in view of the EU’s compliance with the 

2024 Advisory Opinion. These possibilities also exist with respect to the EU’s 

own Member States and institutions. The European Parliament, in particular, 

has the possibility to challenge adopted legislation before the CJEU in case of 

‘infringement of the Treaties or of any rule of law relating to their application’ 

(Art. 263 TFEU). Similarly, a lack of action by the Commission could trigger 

the ‘failure to act’ procedure (Article 265 TFEU). Furthermore, it would also be 

possible for the European Parliament to assert its role as co-legislator to 

prevent instruments from being adopted when these would be in conflict with 

international law as clarified by the 2024 Advisory Opinion. With regard to non-

legislative instruments, the Parliament should continue its activities to 

influence proposed policies and make the Commission and/or the Council aware 

of possible violations of international law. 

 

* * * 
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