IV The Direct Costs of Chapter 11

In this chapter I develop a general model of professional fees in chapter 11 cases,
a model that I then extend to the specific case of attorneys and financial advisers
in subsequent chapters. Because most of the existing empirical and theoretical
literature deals with very large chapter 11 cases, I first develop the model with
respect to the big case dataset and then extend it to the random dataset.

A.

Measuring Chapter 11 Cost

In a chapter 11 case, all professionals that are to be paid with estate funds are
required to have their retention approved at the start of the case.114 And the bulk of
those professionals115 are also required to have their fees and expenses approved by
the bankruptcy court before being paid from the estate.116 In short, there is both ex
ante and ex post oversight of most professionals by the bankruptcy court.
The debtor’s bankruptcy estate is responsible for paying for all professionals it
retained in the case. In addition, the estate is responsible for paying the expenses
of any professionals retained by official – that is, court appointed – committees
in the case.117 Finally, the estate is also responsible for paying any court appointed
“neutrals,” and their professionals, including trustees and examiners. All of these
expenses count as costs of administration of the estate, and are thus entitled to
priority payment.118
The datasets used in this study capture the following fee information of each
debtor in the sample:
• The fees and expenses of the debtor’s lead bankruptcy counsel
• The fees and expenses of the debtor’s local counsel (if any)119
• The fees and expenses of up to eight additional debtor professionals, beyond
lead and local bankruptcy counsel
114 11 U.S.C. §327(a).
115 In larger cases, it has become common to excuse non-bankruptcy “ordinary course” profession
als from the formal retention and fee approval system, although this practice is the subject of
some controversy. Lynn M. LoPucki & Joseph W. Doherty, Routine Illegality in Bankruptcy Court
Fee Practices, 83 Am. Bankr. L.J. 423 (2009); see also Martin J. Bienenstock et al., Response to
“Routine Illegality in Bankruptcy Court, Big-Case Fee Practices”, 83 Am. Bankr. L.J. 549 (2009).
116 See 11 U.S.C. §§327, 330, 331.
117 11 U.S.C. §§1103; 330
118 11 U.S.C. §§507(a)(2); 503(b)(2).
119 In the United States, attorneys are licensed to practice on a state-by-state basis. Large corporate
debtors typically hire “lead” counsel from New York, Chicago, or Los Angeles. But if the debtor’s
bankruptcy case is filed in a different jurisdiction (e.g., Delaware) the debtor will also have to hire
“local” counsel admitted to the bar of that state, unless the firm in question has a local office in
the state in question.

Measuring_02.indd 37

21-10-2010 10:08:20

mEASURING THE cOSTS OF CHAPTER 11 CASES

And the study also collects the following information for up to three official committees in each case:
• The fees and expenses of the committee’s lead bankruptcy counsel
• The fees and expenses of the committee’s local bankruptcy counsel (if any)
• The fees and expenses of up to two additional professionals for each committee, beyond lead and local bankruptcy counsel
The number limitations on the “extra professional” fields are a result of the Excel
data entry form, which was designed in consultation with various bankruptcy
professionals. Although before the study it was widely felt that eight additional
professional debtor fields were sufficient, in seventeen cases all eight fields were
utilized, and it can be supposed that in some of these cases there were more
than eight additional debtor professionals retained. The majority of cost will be
captured in these cases, as the principal professionals will be captured, but there
undoubtedly will be some censoring of cost.
The datasets also include information on the costs of trustees, examiners, and
fee examiners, along with the costs of professionals retained by these parties.120
And the study also captures the pre-bankruptcy professional fees and expenses
paid by the debtors and reported on their statement of financial affairs.
The sum of all these fees and expenses form the measure of chapter 11 costs
used throughout this study.
In the big case dataset, the average case incurred over $8.4 million ($3.7 million median) in total professional costs.121 Alternatively stated, the debtors in this
dataset incurred almost $34,000 ($11,795) per day in chapter 11 – although costs
are not incurred in a uniform manner, indeed the cost of a chapter 11 case seems
to ebb and flow with certain key events (petition filing, plan confirmation), in
many cases it is heavily front-loaded. This latter effect may reflect the extra work
involved in stabilizing the debtor’s business after a chapter 11 filing.
Frequent references to a professional’s “burn rate” are thus misleading, inasmuch as it implies a fixed or constant cost to chapter 11. The “lumpiness” of chapter 11 costs can be seen in Figure 6, which shows the month-by-month charges of
lead bankruptcy counsel in a single Delaware chapter 11 case.122

120 This does not include fees and expenses of claims agents or professionals retained under an
“ordinary course professional” motion. Claims agents are typically paid in the “ordinary course”
and thus do not file fee applications with the court.
121 Big case dataset:
Total cost
Cost per day

Mean

Std. Err.

[95% Conf.

Interval]

$8,408,187.00

$1,380,296.00

$5,667,953.00

$11,100,000.00

$33,708.62

$5,710.50

$22,371.84

$45,045.40

n=96

122 Note that the first fee application includes two months.
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Figure 6:

Fees Requested in Each Fee Application (Big Case Dataset)

Debtor professionals were, on average, responsible for 63.1% (64.7% median) of
total cost.123 Committee costs were 40.2% (32.3%) of debtor costs, or 22.5% (21.9%)
of total chapter 11 costs.
Throughout the literature, it has become common to report fees as a percentage of debtor size. The advantage of such a measure is obvious – namely it provides an easy “rule of thumb” for considering whether a particular case is above
or below the average cost. But as Professor LoPucki has noted, the relationship
between debtor size and cost is highly sensitive to the size of the cases under
study, meaning that use of such “rules of thumb” will often result in substantial
errors.

123 Big case dataset:
Mean

Std. Err.

[95% Conf.

Comm. over Debtor (n=72)

0.402

0.032

0.338

Interval]
0.466

Comm. over Total (n=72)

0.225

0.011

0.203

0.247

Debtor over Total (n=93)

0.631

0.021

0.589

0.672
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Figure 7A: Cost/Size Ratio by Debtor Size (Big Case Dataset)
This same effect is evident in the present study, where the average cost of the
smallest quartile of cases is 10% of size,124 while in the largest cases cost is 2% of
size. Based on the ratios of cost to size shown on Table 7B, it appears that there are
substantial economies of scale to chapter 11 cases, a relationship that is also examined in Figure 7A.125 The relationship between size and standardized cost demonstrates a strong downward trend, further suggesting that there may be significant
fixed costs to chapter 11, and thus a declining cost for the largest of debtors.
Table 7B:

Standardized Chapter 11 Cost by Size Quartiles (Big Case Dataset)
Mean

Std. Err.

[95% Conf.

Interval]

Total cost over size

1 (smallest)
2
3
4

0.101
0.089
0.042
0.021

0.017
0.015
0.006
0.006

0.067
0.059
0.029
0.010

0.135
0.119
0.055
0.033

7,080,907.00
44,700,000.00
242,000,000.00

981,618.40
4,120,754.00
21,800,000.00

5,131,608.00
36,500,000.00
198,000,000.00

9,030,207.00
52,900,000.00
285,000,000.00

2,410,000,000.00

609,000,000.00

1,200,000,000.00

3,620,000,000.00

Mean debtor size (USD)

1
2
3
4
n=94

124 Defined as the average of assets and debts, see Chapter 3.
125 The outlier at the top of the graph represents the chapter 11 case of Mid-State Raceway, Inc., the
owner of a horse-racing track and affiliated hotel in northern New York State. In re Mid-State
Raceway, Inc., 04-65746, 2006 BL 27793 (Bankr. N.D.N.Y. Feb. 10, 2006) (opinion confirming
chapter 11 plan). It is unclear from reviewing the case file why the case appears so relatively
expensive, although gambling is heavily regulated in the United States and it may be that this
extra regulation resulted in additional cost.
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B.

Determinants of Cost

Figure 8 begins the consideration of this topic by plotting the various factors that
might influence the overall cost of chapter 11 on a graph that shows the bivar
iate relationship between cost and debtor size. A review of the graph suggests
that cases with committees and 363 sales might be cheaper, while New York and
Delaware cases might be more expensive. But because the relationships might be
complex, it is hard to draw definitive conclusions from a simple review of bivariate
relationships.

Figure 8: Factors in Cost (Big Case Dataset)
Figure 8 also shows that the bivariate relationship between size and cost is not
linear – flattening out somewhat on the right side among the biggest cases. Almost
every case larger than $ 1 billion (log 9) falls below the regression line, suggesting
costs are lower than would be predicted by a direct linear relationship. As I show
in the final models below, there is an element of complexity in these cases that
is not captured by size alone. An oversimplified model ignores this non-linearity
and puts too much stress on the size variable. By modeling complexity distinct
from size, the models shown on Table 10 address this aspect of cost.
***
Debtor size is the most obvious determinant of the cost of chapter 11. All else
equal, a larger firm will be more expensive to reorganize because it has more
contracts, employees, assets and other issues to deal with in its bankruptcy case,
and professionals typically charge clients based on either the actual or estimated
amount of time a particular task will demand.
This might also suggest that the length of a chapter 11 case should determine
its cost, although to some degree this conflates the total number of professional
hours a particular case requires with the duration of the case. At least in larger
chapter 11 cases, the total number of hours expended on a particular case is a
41
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function of how many hours a particular professional expends on that case, the
hourly rates charged, and the number of professionals working on the matter.
Only the first factor is evidently effected by the case duration.126
Thus I would hypothesize that debtor size should have a positive effect on cost,
and, time should have little or no effect on cost. But we should also consider that
size, like time, is a kind of “catch all” factor that probably acts as a proxy for factors that can be more clearly modeled. Thus, we should expect size to decrease in
overall importance in more elaborate models.
Several prior studies have found that prepackaged chapter 11 cases incurred
lower professional fees, although these studies typically do not consider professional fees incurred before the bankruptcy petition is filed with the court. As
noted in Lubben (2000), the design of these studies may capture nothing more
than time shifting of professional fees in prepackaged cases. And while this study
captures pre-bankruptcy professional fees reported on the statement of financial
affairs, that statement is often not filed in prepackaged cases, meaning that this
study would suffer from a similar difficulty.
But under the Bankruptcy Code,127 attorneys are required to disclose compensation they received before the petition was filed, and as part of the additional
data collection done for this study, I gathered this information for the attorneys’
retention applications in prepackaged cases.128 Thus I hypothesize that filing a
prepackaged case will have no effect on overall cost, but rather results in the shifting of costs, such as the cost of drafting a plan, to the pre-bankruptcy period.129
Other similar factors that might reduce cost include 363 sales, which should
somewhat reduce the difficulty of plan negotiations by converting the debtor’s
assets into cash, and conversion or dismissal of the chapter 11 case.130 The last two
factors would bring the debtor’s chapter 11 expenses to a quick end, albeit with
uncertain effects on the debtor’s total costs of financial distress, depending on the
relative costs of state law collection and chapter 7 liquidation, but that is beyond
the scope of the present study.
Additionally, the complexity of the chapter 11 case, distinct from the debtor’s
size, might influence cost. One indicator of complexity is the debtor’s retention
of additional professionals beyond bankruptcy counsel. In this paper I use the
126 In the ABI Chapter 11 Fee Study, I found no relationship between time and total cost. But that
study only covered large chapter 11 cases for two years, so there might have been a relationship
that was hidden by the study design. Accordingly, I will re-examine case duration in the present
model.
127 11 U.S.C. §329(a).
128 This approach will still underestimate the total cost of prepackaged cases, inasmuch as it does
not capture the costs of any “ad hoc” bondholder committees or financial advisers paid by the
debtor before the case was commenced.
129 As it turns out, the conventional wisdom is not supported by this dataset even without inclusion
of the pre-petition fees. Rather, as discussed in connection with Table 10.1, infra, prepackaged
cases only appear “cheaper” if the prepetition fees are omitted and intra-jurisdictional correla
tions are ignored.
130 Harvey R. Miller, Chapter 11 in Transition – From Boom to Bust and Into the Future, 81 Am. Bankr.
L.J. 375, 385 (2007).
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debtor’s retention of more than three additional professionals as an indicator of a
particularly complex case. This complexity might come from the debtor’s financial structure, or it might simply come from the scale of the debtor’s business.
For example, even a purely domestic debtor often needs to retain counsel familiar
with the laws of the individual states in which it operates.
In addition, one might surmise that there is a group of extremely complex
cases that is even more complex than the typical large chapter 11 case – that is,
cases like United Airlines or Lehman Brothers might be different from a merely
large chapter 11 case.131
In this study I utilize several dummy variables to capture these extremely
complex cases. First, I use a variable that asks if the debtor implemented an “ordinary course professionals” (OCP) process in the case. As previously discussed,
these motions essentially ask for an exception to the usual rule that all debtor
professionals must file formal retention and fee applications before they can be
retained or paid. Instead, the debtor asks the court to approve abbreviated procedures for professionals who are largely exogenous to the chapter 11 process.132
It may seem that OCP motions should reduce the reported cost of a case, since
an OCP system removes professionals from the total cost used as the dependent
variable. But the total cost of these professionals is small, averaging less than
$100,000 per month.133 In short, it is arguable that the presence or absence of an
OPC motion will be of little import to the dependent variable.
I also consider the interaction of this variable with the prior variable that asks
if the debtor retained three or more professionals, beyond bankruptcy counsel.
The interaction term captures those cases where the debtor both implemented
an OCP system and hired three or more professionals. The interaction variable
should capture those cases where the debtor has highly “professionalized” its
chapter 11 case – if we assume that the non-bankruptcy professionals are largely
removed from the dependent variable by means of the OCP system. This var
iable should also capture the non-linearity seen amongst the largest cases back
on Figure 8.
I also include a dummy variable that indicates whether or not a committee was
appointed in the case. Obviously the appointment of a committee almost directly
leads to the retention of additional professionals, especially in larger cases.134
131 There are two ways of looking at this aspect of extremely large chapter 11 cases: either one can
consider it additional complexity, as I do in this study, or one could consider it an aspect of size
that is not captured by simple balance-sheet measures of size. There is no obvious way of distinguishing between these two interpretations of the effects modeled herein.
132 As might be expected, this variable is correlated with debtor size (0.439; p<0.05). But once size
is separately accounted for in the following models, the presence of an OCP motion can be interpreted as a complexity measure.
133 For the 32 cases with available data on this point. The median is just over $32,000 per month.
The cost of filing full retention and compensation applications, if the professionals were not subject to the abbreviated procedures, might well equal or exceed the cost of their non-bankruptcy
work, which raises the issue of whether OCP motions might not reduce the cost of chapter 11
cases.
134 In some smaller cases, committees do not retain professionals.
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Beyond simply capturing the number of professionals in a case, however, both
the committee and additional debtor professionals variables can also be seen as
indicators of case complexity, especially if we presume that the bankruptcy court
exercises at least a minimal degree of oversight over the debtor’s retention of additional professionals and the appointment of committees. The appointment of a
committee also increases the number of key parties in the case that debtor’s counsel must consult, potentially increasing overall costs in a way that is not captured
by simply counting the total number of professionals retained in a case.
I also consider if a claims agent has been appointed in the case. As my dependent variable does not include the cost of the claims agent, in this context the
claims agent acts as a pure proxy for a complex chapter 11 process, where the
debtor anticipates the need for extra “help” reconciling the claims register.
In addition, Professor LoPucki has been extremely critical of the tendency to
file large chapter 11 cases in New York and Delaware, jurisdictions that he views
as the source of a larger pattern of judicial “corruption.” As part of this criticism,
he has suggested that these jurisdictions are associated with higher professional
fees, as he asserts that the judges do not wish to drive large corporate bankruptcy
cases to other courts.135 Accordingly, I use dummy variables to indicate whether or
not a case was filed in New York or Delaware. Under the thesis implied by Professor LoPucki’s criticism, these variables should be positively related to cost.136
Moreover, the financial press has recently focused on the high hourly rates
charged by some “big city” law firms in chapter 11 cases.137 Under the implicit
thesis of these articles – namely, that high rates translate into higher chapter 11
costs – these high hourly rates should correlate with higher chapter 11 costs. On
the other hand, in prior work I have noted that most of the cost of a chapter 11
case comes from the middle of the rate structure.138 I input the highest hourly
rate charged by debtor’s counsel to examine both issues; the highest rate not only
implicates the popular fascination with the top rate, but also addresses the midtier attorneys in that their hourly rates are likely to be highly correlated with the
top rates, and high top rates are apt to indicate higher middle rates.
Finally, it should be expected that the presence of court appointed neutrals in
a case will increase the cost, particularly when those neutrals are additional costs
in the reorganization process. Thus I consider all three types of neutrals – trust
ees, examiners, and fee examiners – that are coded in the datasets. Examiners,

135 In the United States, a large corporate debtor typically has a choice of where to file their bank
ruptcy case, because the case can be filed in any jurisdiction where any individual member of
the corporate group might file a case (typically either where its headquarters are or its state of
incorporation).
136 Of course, LoPucki has also argued that the objectionable procedures in these jurisdictions have
spread to other districts, which may make his thesis untestable. It should also imply that there is
no longer any benefit from filing in New York or Delaware, yet debtors continue to seek out these
jurisdictions (e.g., GM and Chrysler).
137 http://www.nytimes.com/2010/05/02/business/02workout.html?hp.
138 Stephen J. Lubben, The Microeconomics of Chapter 11, Part 2, 4 Int’l. Corp. Rescue 87 (2007);
The Microeconomics of Chapter 11, Part 1, 4 Int’l. Corp. Rescue 31 (2007).
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appointed to investigate and report on the debtor’s or some creditor’s conduct,
should add to the costs of a case both directly and by indicating a case with a
particular degree of tension between the debtor and its creditors.139 The effects
of appointment of a trustee should be similar, although the effect might be mitigated by the fact that the trustee typically usurps the debtor and its professionals,
meaning that a trustee might have a neutral effect on overall cost.
Fee examiners present a more complex state of affairs. Conventional wisdom
suggests that fee examiners should reduce cost, after all the primary purpose
of a fee examiner is to provide a kind of “audit” of professional fees in a chapter
case.140 But in previous work I found that the fee examiners actually seemed to
increase cost, although the effect was not statistically significant.141
This is consistent with the suspicion that the cost of fee examiners exceeds
their benefit, as least with regard to actual fee reduction. To be sure, fee examiners provide some administrative benefits to the bankruptcy court, which might
be otherwise overwhelmed by the number of fee applications in a large chapter
11 case, but those benefits, and whether fee examiners are the proper solution to
this problem, are hard to gauge. Thus I hypothesize that, contrary to conventional
wisdom, the appointment of a fee examiner should increase overall cost in the
chapter 11 process.
***
Before addressing the model, I should note that I do not use three variables that
many readers might consider especially relevant: the ratio of secured debt to total
debt, the overall leverage of the debtor and the number of classes in the debtor’s
plan. The solvency or leverage of the debtor intuitively seems to be related to
chapter 11 cost, but that relationship is actually quite complex upon further examination.
For example, it may be that a debtor on the margin of solvency will incur more
chapter 11 cost because the shareholders will have stronger incentives to argue
about the valuation of the debtor. On the other hand, at some point of insolvency,
further insolvency does not matter, provided it comes in the form of unsecured
debt, in that the debtor likely does not care if its $100 million or $500 million of
bond debt that gets discharged.
The ratio of secured debt to overall debt might be important for cost, in that
secured creditors have a more robust set of legal rights and powers under American law. But data on secured debt is often missing in the big case sample, driving the total number of cases down into the low 70s. I do use this variable in the
random dataset, infra, where the size of the dataset overcomes the problem of
missing data.
139 See Jonathan C. Lipson, Understanding Failure: Examiners And The Bankruptcy Reorganization
Of Large Public Companies, 84 Am Bankr. L.J. 1 (2010).
140 http://amlawdaily.typepad.com/amlawdaily/2010/01/feesthornburg.html.
141 Lubben (2008).
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Despite the foregoing, I did test both variables as final additions to the models
presented here. The ratio of secured debt to overall debt was not significant in the
model, albeit with a smaller sample size. And while the debtor’s asset to debt ratio
was significant, it added little to the overall model, increasing the R-squared by
0.02, while providing a host of interpretive problems outlined above.
Finally, I did not use the number of classes in the debtor’s plan as a proxy for
complexity of capital structure, because the number of classes can also reflect the
plan proponent’s manipulation of the chapter 11 voting rules. Moreover, the capital structure of the multiple corporate entities that make up a single enterprise
can often be classified in myriad ways, making the variable more reflective of the
attorney that drafted or negotiated the plan than anything else.
***
Table 8.1, on the next page, examines the relationship among the variables used
in the models. As shown, several of the “complexity” variables are correlated with
debtor size. This provides an independent reason to control for debtor size, even if
that variable itself is not significant, so that the complexity measures can capture
complexity itself, without also measuring size.
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0.1274

* p < 0.05

0.1991

Fee examiner

0.2916*

0.1403

0.6043*

Delaware case

Highest hourly
rate

-0.155

0.0068

Case from
SDNY

0.0526

0.5523*

Claims agent

Trustee

-0.0215

-0.0591

0.2912*

Official committee

Examiner

-0.0302

0.4158*

Interaction
OCP & 3+

-0.1001

0.0654

0.0654

-0.0902

0.0035

-0.0536

-0.0448

0.3066*

0.4387*

3+ professionals

-0.0472

OCP system

-0.1043

-0.1419

363 motion

Log of days in
ch. 11

0.2052*

-0.1144

-0.0663

-0.0967

Case dismissed

Prepackaged
case

1

-0.0918

-0.0918

0.011

-0.205

-0.0453

0.0382

-0.2745*

-0.2721*

-0.2336*

-0.2933*

-0.2372*

0.1035

0.0038

-0.0742

1

-0.0533

-0.0533

-0.0622

0.220*

0.0706

0.2099*

0.1145

-0.3829*

-0.0222

0.0414

-0.0414

-0.5530*

-0.1255

1

Case
Case
Pre
converted dismissed packaged
to ch. 7
case

-0.1183

1

Log of
debtor
size

0.1345

0.0379

-0.0968

-0.0695

0.1035

-0.1161

-0.1086

0.0161

-0.0393

-0.0215

0.0215

0.2725*

1

363
motion

0.1028

0.1413

0.1793

-0.1126

-0.0672

-0.1266

-0.1268

0.4248*

0.1294

-0.0412

0.2416*

1

Log of
days in
ch. 11

0.2106

0.1233

-0.1363

0.2170*

0.0757

-0.0222

0.3156*

0.2588*

0.5355*

0.2436*

1

3+ profes
sionals

0.1386

0.0513

-0.093

0.4493*

-0.014

0.082

0.4002*

0.2935*

0.7964*

1

OCP
system

0.2062*

0.1128

-0.0321

0.3228*

-0.0586

0.0522

0.3719*

0.2999*

1

0.1391

0.0369

0.0729

0.1597

0.0685

-0.1979

0.2679*

1

0.2704*

0.0133

-0.0596

0.6873*

0.2324*

0.2562*

1

Interaction Official
Claims
OCP & 3+ committee agent

Pairwise Correlations of Variables in Models on Table 10

Case converted
to ch. 7

Log of debtor
size

Table 8.1:

0.0163

-0.1055

0.0902

0.2476*

-0.1616

1

0.2758*

-0.101

-0.1179

0.2093*

1

Case from Delaware
SDNY
case

0.2264*

0.019

-0.014

1

Highest
hourly
rate

-0.077

-0.077

1

Trustee

-0.0659

1

Examiner

1

1

Fee
examiner

IV The Direct Costs of Chapter 11

47

21-10-2010 10:08:21

mEASURING THE cOSTS OF CHAPTER 11 CASES

C.

The Model

To model the total cost of these large chapter 11 cases, I enter the foregoing varia
bles in a series of blocks, grouping the variables by concept, as follows:
Model 1: Debtor size
Model 2: Debtor size, time-related variables
Model 3: Debtor size, time-related variables, complexity variables
Model 4: Debtor size, time-related variables, complexity variables, mega case
variables
Model 5: Debtor size, time-related variables, complexity variables, mega case
variables, court-appointed neutrals
Entering the variables in this manner facilitates understanding of the work done
by each group of explanatory factors in the larger model. The five models are set
forth on Table 10, with descriptive statistics for the 87 cases used in the model set
forth on Appendix 10A at the end of this section.
Because of extreme skewness and non-normal distributions, the three continuous variables – cost, size, and time – are transformed with a log base-10 transformation.142 Figure 9 shows the results of the transformations.
Finally, throughout this study I account for the grouping of cases by judicial
district and the potential correlation of cases on that basis by adjusting the standard errors to control for this effect.143 While Stata automatically invokes robust
standard errors in connection with clustered standard errors, pre-testing of the
regressions indicated heteroskedasticity, so robust standard errors would have
been called for in any event.144

Figure 9:

Transformed Variables

142 This same transformation can be seen in several of the Figures in Chapter 3.
143 In particular, I use the “cluster” option in Stata to produce standard errors that account for
within judicial district correlations. See generally David M. Primo et al., Estimating the Impact of
State Policies and Institutions with Mixed-Level Data, 7 State and Policy Q. 446 (2007).
144 As shown, infra, Appendix 10C, these measures appear to have addressed the heteroskedasticity.
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Table 10:

Models of Chapter 11 Costs (Big Case Dataset)

Log of debtor size

(1)

(2)

(3)

(4)

(5)

Log of
total case
cost

Log of
total case
cost

Log of
total case
cost

Log of
total case
cost

Log of
total case
cost

0.573***
(0.0866)

Case converted to ch. 7
Case dismissed
Prepackaged Case
363 Motion
Log of days in chapter 11

0.575***
(0.0874)
-0.447
(0.309)
-0.607
(0.323)
-0.114
(0.257)
0.0224
(0.130)
0.429
(0.211)

3+ professionals
OCP system
Interaction, OCP & 3+
Official committee
Claims agent

0.277*
(0.112)
-0.341
(0.224)
0.0169
(0.213)
0.0774
(0.296)
0.0342
(0.105)
0.185
(0.182)
0.591***
(0.160)
0.672***
(0.160)
-0.367*
(0.159)
0.250
(0.181)
0.413**
(0.132)

Case from SDNY
Delaware case
Highest hourly rate
Trustee
Examiner
Fee examiner
Constant

1.876**
(0.656)

0.898
(1.064)

2.861**
(0.886)

0.213
0.232
(0.120)
(0.122)
-0.340
-0.454*
(0.194)
(0.198)
0.0338
0.0495
(0.202)
(0.216)
0.0318
-0.0289
(0.345)
(0.340)
0.0463
0.0424
(0.0999)
(0.0995)
0.140
0.0948
(0.163)
(0.189)
0.590***
0.629***
(0.141)
(0.140)
0.545***
0.628***
(0.147)
(0.149)
-0.320*
-0.401*
(0.156)
(0.169)
0.290
0.237
(0.164)
(0.174)
0.274
0.293*
(0.138)
(0.129)
-0.0960
-0.0855
(0.0748)
(0.0764)
-0.212**
-0.179*
(0.0715)
(0.0853)
0.00110*
0.000923*
(0.000469)
(0.000428)
0.230
(0.158)
0.635**
(0.194)
0.0469
(0.193)
2.979***
3.003**
(0.788)
(0.859)

Observations
87
87
87
87
87
R2
0.478
0.586**
0.800***
0.830***
0.851*
Adjusted R2
0.471
0.555
0.771
0.797
0.815
Robust standard errors in parentheses; se adjusted for clustering by judicial district; mean VIF
(Model 5) 2.06
* p < 0.05, ** p < 0.01, *** p < 0.001
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The first model considers the simple bivariate relationship between cost and size,
a relationship that has already been shown graphically in several of the prior figures. As shown, just under half of the total variance in chapter 11 cost can be
explained by the debtor’s size alone.145
Model 2, which introduces the time-related variables into the model, explains
an additional 10% of the variance in chapter 11 costs. Conversion of the case
to chapter 7, case dismissal and time spent in chapter 11 are not significant in
explaining the cost of chapter 11. Conversion of the case will be significant by
Model 5, however.
Throughout all of the models, prepackaged cases do not appear to be any cheaper
than traditional chapter 11 cases, once we account for at least some of the prebankruptcy costs of these cases. This is consistent with the hypothesis that prepackaged cases shift costs into the pre-bankruptcy period, but do not otherwise
significantly reduce the costs of reorganization. Prepackaged cases are only
“cheaper” chapter 11 cases in the sense that the fees recorded after the petition
is filed are lower.146 Table 10.1, set forth on the next page, shows the final model
from Table 10, this time run without inclusion of pre-petition attorneys fees for
the prepackaged cases. The prepackaged variable is still not significant.
Model 3 on Table 10 then introduces the case complexity variables to the model,
and all of the variables are initially significant. Importantly, the interaction term
– which captures cases that had both ordinary course professional systems and
where the debtor retained three or more professionals, beyond bankruptcy counsel – has a negative coefficient throughout the models. This suggests that subdividing bankruptcy work amongst several professionals is not itself a factor in
increasing chapter 11 cost.
More importantly, and contrary to popular intuition, this coefficient demonstrates that at some point additional complexity is actually associated with reduced
cost. To be sure, the overall effect of having both three or more professionals and
an OCP system is positive, as the sum of all three coefficients is positive. But the
negative sign on the interaction coefficient results in lower total cost than the
simple sum of the two other variables.
This comports with the effect seen in Figure 8, where the largest cases, on
the extreme right side of the graph, are below the cost that would be predicted by
a simple linear relationship. This points to economies of scale with regard to the
largest cases, particularly those over $1 billion in size.

145 Since version 5, when the clustering commands were updated, Stata has not provided adjusted
R-squares with clustered standard errors. On Table 10 I have hand calculated adjusted R-squares
for those readers would like to see them.
146 Conceivably prepackaged cases might also result in lower indirect costs of reorganization too.

50

Measuring_02.indd 50

21-10-2010 10:08:21

IV The Direct Costs of Chapter 11

Table 10.1: Model of Chapter 11 Costs, Without Pre-bankruptcy Attorney Costs
(1)

Log of total case cost – no prepack pre-bankruptcy attny fees
Log of debtor size
Case converted to ch. 7
Case dismissed
Prepackaged case
363 motion
Log of days in ch. 11
3+ professionals
OCP system
Interaction, OCP & 3+
Official committee
Claims agent
Case from SDNY
Delaware case
Highest hourly rate
Trustee
Examiner
Fee examiner
Constant
Observations
R2

0.234
(0.122)
-0.457*
(0.198)
0.0553
(0.216)
-0.572
(0.377)
0.0415
(0.100)
0.0911
(0.191)
0.643***
(0.141)
0.659***
(0.155)
-0.428*
(0.176)
0.231
(0.175)
0.293*
(0.131)
-0.0989
(0.0816)
-0.176
(0.0872)
0.000879*
(0.000429)
0.242
(0.159)
0.642**
(0.195)
0.0524
(0.194)
3.013**
(0.864)
87
0.852

Robust standard errors in parentheses; se adjusted for clustering by district
* p < 0.05, ** p < 0.01, *** p < 0.001
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Three other indicators of case complexity are also significant in this model,
and in the final model. Retention of three or more additional professionals,
appointment of a claims agent, and use of an OCP system are all indicative of
higher chapter 11 costs. It should be noted that because of inclusion of the interaction variable, when considered alone the OCP and three or more professional
variables should be interpreted as indicating those cases where only one of these
factors is present.
This model now explains 80% of the total chapter 11 costs. Model 3 thus
presents a fairly simple model that explains the bulk of chapter 11 costs, using
readily available data.147
Model 4 represents an incremental improvement over Model 3, but its results
are extremely important, in that many defy conventional expectations. First, cases
filed in the Southern District of New York or Delaware are not more expensive
than cases filed in other jurisdictions. Indeed, while only the Delaware variable
is independently significant, their negative signs suggest that cases filed in these
jurisdictions are actually less expensive than cases in other jurisdictions. This
might reflect the benefit that comes from the familiarity these courts have with
large chapter 11 cases.
Moreover, the highest hourly rate charged by the debtor’s lead counsel is also
significant. Based on my prior work, I interpret this as an indication that, holding
all else equal, a higher hourly rate structure results in higher cost. On one level
this is self-evident, but it might also indicate an additional element of complexity
that was missed by my prior variables, if the more expensive bankruptcy counsel
is hired in more complicated cases. Even if this is true, one would have to worry
that the effect might be at least partially confounded by the agency problems
inherent in large corporations, which give managers incentives to retain better
professionals than the debtor might actually need.
To further examine the complex relationship between size, complexity, and
jurisdiction, I considered several additional variations on the final model shown
on Table 10. First, I removed the complexity related variables (i.e., all variables
added in Model 3 on Table 10). The sign on both jurisdictional variables remained
negative, although the jurisdictional variables were no longer significant and the
size variable became significant (p=0.006). The R-squared for this model was
0.708. This suggests that complexity is hidden in size, and probably confounds
the jurisdictional issues too, as so many large cases are in Delaware and New
York. Only when complexity is unpacked from size do we see the distinct jurisdictional effects.
But removing the complexity variables not only puts extra stress on size, it also
increases the likelihood that the highest hourly rate variable will begin to do the
work of the now removed complexity variables. Indeed, the high hourly rate coefficient gets substantially larger in this altered model.
147 The question of why the larger debtors need the additional professionals, and whether these professionals are part of the bankruptcy process or exogenous non-bankruptcy actors, is something
that is not easily answered with the present dataset.
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Removing this variable from the model has several predictable effects. First,
the coefficient on the size variable increased. Second, the R-squared dropped by
approximately 0.10. And finally, the sign on the jurisdictional variables switched,
as these variables themselves start to pick up a confused mix of jurisdictional
and complexity factors that are not captured by any other variables in the altered
model.
As a final investigation of this important issue, I returned the complexity
variables to the model, but removed the jurisdictional variables. The R-squared
for this model was 84.7. All of the same variables that are significant in Model 5
on Table 10 remained significant in this revised model.
***
In Model 5, I then consider the effect of court-appointed neutrals. Only the
appointment of an examiner is significant. This result itself is unsurprising, as
the appointment of an examiner, who conducts an investigation at the expense of
the bankruptcy estate, not only reflects the direct expense of the investigation but
also the conflict that resulted in that investigation.
However, the results for fee examiners again challenge the conventional wisdom of the financial press and the bankruptcy community. Appointment of a fee
examiner does not significantly influence chapter 11 costs. They provide administrative assistance to courts, perhaps reducing the burden represented by fee applications, but fee examiners do not reduce costs. Indeed, the positive sign on this
coefficient is suggestive of the opposite relationship.
Debtor size remains a significant determinate of cost throughout the early
models, although as predicted its importance in the model declines as further
factors are introduced. By the final model, size is not significant (p=0.066).148
I suggest that prior papers that relied on size were in fact modeling a bundle of
size-related concepts, like complexity of the chapter 11 case.
This should not be taken to mean that size has no relationship to cost. Rather,
size included alone captures something more than size quo size.149 Only by
unpacking the various size related concepts, and separately modeling the same,
can the determinates of chapter 11 cost be fully understood.

148 Throughout I use p=0.05 as my standard of statistical significance.
149 As shown on Appendix 10B, infra, the effect is not the result of colliniearity between size and
the newly introduced variables, despite the bivariate correlation between the variables shown on
Table 8.1.
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Table 10.2: Revised Models of Chapter 11 Costs (Big Case Dataset)

Case converted to chapter 7
3+ professionals
OCP system
Interaction, OCP & 3+
Claims agent
Delaware case
Highest hourly rate
Examiner

(1)

(2)

Log of total case cost

Log of total case cost

-0.441***
(0.119)
0.709***
(0.154)
0.662***
(0.169)
-0.301
(0.218)
0.372**
(0.109)
-0.134*
(0.0586)
0.00130***
(0.000290)
0.663**
(0.191)

Log of debtor size
Constant
Observations
R2

4.938***
(0.175)
87
0.765

-0.423**
(0.132)
0.663***
(0.140)
0.621***
(0.128)
-0.342*
(0.154)
0.299*
(0.111)
-0.157**
(0.0488)
0.000770
(0.000401)
0.701**
(0.199)
0.249*
(0.109)
3.349***
(0.652)
87
0.817*

Robust standard errors in parentheses; se adjusted for clustering by district; mean VIF (model 2) 2.11
* p < 0.05, ** p < 0.01, *** p < 0.001

The limited independent effect of debtor size can be seen on Table 10.2. The first
model includes all variables that were significant (p<0.05) from model 5 on Table
9. With just this handful of variables – not including debtor size – we can explain
more than 75% of the variance in chapter 11 costs. Model 2 adds debtor size. The
increase in r-squared is significant (p=0.0293) and explains an additional five
percent of the variance in cost.
Interestingly, only in Model 2 does the interaction term, of three or more professionals with an OCP motion, become significant, which may suggest a previously unexplained joint effect, perhaps reflecting an element of complexity that
the interaction term does not capture alone. The highest hourly rate variable also
becomes insignificant in the second model, which may support the earlier suggestion that higher hourly rates are associated with larger, more complex debtors.
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Finally, note that in all models time spent in chapter 11 is not a significant
determinate of cost in any of the models on Table 10.150 The conventional wisdom
that long, drawn out chapter 11 cases are directly linked to higher chapter 11 costs
ignores the ways in which modern American corporate law firms are unlike the
solicitors in Bleak House.151 While the latter clearly benefited from extending the
length of a case, the former would achieve the same end by either extending the
case or heavily staffing the case.152 That is, chapter 11 costs are a bit like an American football or British rugby ball, whose overall volume does not change even if
its width varies depending on which side is measured.
Figure 10.3 shows the overall performance of the final model – in a model that
perfectly predicted cost, all of the individual cases (represented as circles) would
line up on the regression line, or within the confidence intervals that are also
shown on Figure 10.3. In sum, the graph suggests that Model 5 performs reasonably well, with no obvious group of deviant cases.

Figure 10.3: Predicted vs. Observed Chapter 11 Costs (Final Model)

150 Time spent in chapter 11 does not influence the professional fees associated with the case. Of
course, the creditors experience losses related to the time value of money if the case takes longer
to pay out recoveries.
151 Charles Dickens, Bleak House (1853).
152 Of course, all of this turns on a degree of cynicism about lawyers that I do not share, and sup
poses that the debtor’s management and creditors have no ability to prevent evident manipulation of a case’s length or overstaffing.
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Appendix 10A:

Descriptive Statistics for Models on Table 10 (Big Case Dataset)

Number of obs. = 87

Mean

Dependent (Log of total costs)
Log of debtor size
Case converted to ch. 7
Case dismissed
Pre-packaged case
363 motion
Log of days in ch. 11
3+ professionals
OCP system
Interaction, OCP & 3+
Official committee
Claims agent
Case from SDNY
Delaware case
Highest hourly rate
Trustee
Examiner
Fee examiner

6.418
7.931
0.092
0.103
0.046
0.299
2.466
0.609
0.402
0.287
0.782
0.483
0.149
0.138
555.908
0.080
0.034
0.069

Std.
Dev.
0.805
0.972
0.291
0.306
0.211
0.460
0.383
0.491
0.493
0.455
0.416
0.503
0.359
0.347
185.696
0.274
0.184
0.255

Min
4.200
5.171
0.000
0.000
0.000
0.000
1.204
0.000
0.000
0.000
0.000
0.000
0.000
0.000
215.000
0.000
0.000
0.000

Max
7.891
9.954
1.000
1.000
1.000
1.000
3.242
1.000
1.000
1.000
1.000
1.000
1.000
1.000
950.000
1.000
1.000
1.000

Std. Dev. not adjusted for clustering

Appendix 10B: Collinearity Diagnostics for Final Model on Table 10 (Big Case
Sample)
Pairwise Correlation with Size
1.0000
-0.1183
-0.0967
0.2052*
-0.1043
-0.1419
0.3066*
0.4387*
0.4158*
0.2912*
0.5523*
0.0068
0.1403
0.6043*
-0.1550
0.0526
0.1991

* p < 0.05

Log of debtor size
Case converted to ch. 7
Case dismissed
Pre-packaged case
363 motion
Log of days in ch. 11
3+ professionals
OCP system
Interaction, OCP & 3+
Official committee
Claims agent
Case from SDNY
Delaware case
Highest hourly rate
Trustee
Examiner
Fee examiner

VIF
4.500
4.050
2.790
2.570
2.520
2.190
2.190
1.990
1.920
1.460
1.410
1.330
1.280
1.270
1.260
1.230
1.120

Mean VIF

2.060

Tolerance
0.222
0.247
0.359
0.389
0.397
0.456
0.458
0.503
0.522
0.684
0.707
0.750
0.781
0.784
0.796
0.815
0.897
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Appendix 10C:

D.

Residuals Plot for Final Mode in Table 10 (Big Case Dataset)

The Random Sample

Extending the model to the more typical, if less economically weighty, cases in
the random sample is not simply a matter of changing datasets. First, about a
third of cases in the random sample have no fee data. As Figure 11 reveals, this is
not the result of slack record keeping in these smaller cases, but rather a reflection of a group of cases that fail to navigate through the chapter 11 system to a
confirmed plan. Whether the professionals involved obtain any payment outside
of the bankruptcy system is a matter of speculation, although some bankruptcy
judges I spoke with indicated that such a payment was possible. But at the very
least this suggests some substantial degree of risk is involved in chapter 11 practice, particularly with regard to smaller debtors. And if these cases are indeed
ones that returned nothing to the professionals involved, this is not a instance of
censoring or inflated zeros that should be addressed by the model itself. Rather,
these are cases with “true” chapter 11 costs of zero, at least with regard to the kinds
of costs measured by this study. To be sure, the costs of these cases may indirectly
reflect in other cases in the sample, if the unpaid professionals account for the
risk of non-payment in their rates.
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Figure 11:

Case Outcomes with Missing Fee Data (Random Sample)

Omitting these cases from the analysis, the next challenge is to consider the different nature of the random dataset as compared to the big cases. For example, of
the 655 cases that remain in the sample after elimination of the cases without fee
data, less than 1% are prepackaged cases − indeed, there is only one prepackaged
case in the random dataset. Fee examiners are equally rare. Indeed, examiners of
any type are rare in this dataset, appearing in only 3% of cases.
Including a Delaware indicator is no longer justified, given that while more
than 28% of the remaining cases are from New York,153 only 7% are from Delaware. In a random sample of chapter 11 cases, Delaware becomes just another
state.
Thus, I begin with the basic framework of the final model from Table 10, but
change it in important ways suggested by the differences in the dataset described
above. First, I simply omit the prepackaged case variable because inclusion would
make the variable a proxy for the single prepackaged case in the sample. For
similar reasons I omit the fee examiner, ordinary course professional, 363 sale,
examiner and Delaware variables.154
The fee structure in the random dataset is also quite different. Lead counsel in
this dataset have top hourly rates that range from $100 per hour to $950 per hour.
Indeed, the lowest hourly rates in the largest cases are substantially higher than
$100 – paralegals typically bill at a higher hourly rate. Thus I replace the “high
rate” variable with a dummy variable that asks if lead debtor’s counsel’s highest
hourly rate was above the median of $250 per hour for this dataset.155
This revised – “stripped down” – version of the prior big case model explains
more than 79% of chapter 11 costs for this group of typical chapter 11 cases. It
appears as Model 1 on Table 12.
153 See Table 12A at the end of the section for descriptive statistics for the cases used in the models.
154 Save for Delaware, which as noted represents 7% of the cases in the dataset, these variables all
register positive responses in less than 5% of cases.
155 The mean hourly rate is $360.06.
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Table 12:

Models of Chapter 11 Costs (Random Dataset)

Log of debtor size
Case converted to chapter 7
Case dismissed
Trustee
Log of days in chapter 11
3+ professionals
Official committee
Claims agent
Highest hourly rate above median ($325)

(1)

(2)

Log of total case cost

Log of total case cost

0.380***
(0.0952)
-0.286***
(0.0763)
-0.423***
(0.0533)
0.471**
(0.144)
0.448***
(0.108)
0.340***
(0.0871)
0.480***
(0.115)
0.716***
(0.0855)
0.386***
(0.0765)

0.363***
(0.0795)
-0.251**
(0.0729)
-0.388***
(0.0575)
0.444***
(0.114)
0.422***
(0.0997)
0.370***
(0.0976)
0.359**
(0.118)
0.622***
(0.0868)
0.334***
(0.0738)
0.130
(0.104)
0.201
(0.111)
-0.0157
(0.0714)
1.072
(0.555)

DIP Financing
“First day” motions
Secured debt over total debt
Constant

0.928
(0.616)

Observations
335
335
R2
0.795
0.808
Adjusted R2
0.790
0.801
Robust standard errors in parentheses; se adjusted for clustering by district; mean VIF (model 2) = 1.50
* p < 0.05, ** p < 0.01, *** p < 0.001

I then introduce some new concepts, to better refine the model and capture the
differences amongst the cases in the dataset. First, I hypothesized that there
might be at least two types of chapter 11 cases lurking in the data: first, a case were
the debtor’s assets are of marginal value, and the goal is to get in and out of the
process as cheaply as possible, and secondly a case where there is real value in conducting a more formal reorganization process. To distinguish between the two,
I add a dummy variable that indicates whether the debtor obtained post-petition
(i.e., DIP) financing, with the hypothesis that receipt of such financing would
indicate the second type of case, or at least that the bank considered the debtor to
59

Measuring_02.indd 59

21-10-2010 10:08:22

mEASURING THE cOSTS OF CHAPTER 11 CASES

be of the second type, and thus I would expect this variable to be positively correlated with chapter 11 costs.
I return to the question of case complexity and model the “elite” chapter 11
cases in this dataset with the variable that indicates whether first-day papers were
filed in the case.156 This variable should be positively related to cost, as it reflects
debtors that require extra professional effort.157
Finally, I hypothesize that secured creditors might have a comparative advantage in these comparably smaller chapter 11 cases, in as much as they might be
able to exercise greater oversight over the chapter 11 process given their greater
legal rights,158 and the tendency for secured creditors to be more consolidated as
compared with the typically smaller unsecured creditors. This might lower costs.
Thus, I enter the ratio of secured to total debt into the model, which I would predict should be negatively related to overall chapter 11 costs. The regression coefficient is negative, suggesting that such a cost saving effect indeed occurs.
This augmented model is shown as Model 2 on Table 12. It explains more than
80% of chapter 11 costs, across the full universe of chapter 11. But none of the new
variables are independently significant and the change in R-squared from model
1 to model 2 is not significant.
The differences between these models and the big case models I have previously presented highlight the important distinctions that exist between the “average” chapter 11 case and the cases that absorb most of the time and attention
of academics. The average chapter 11 case is not merely a smaller version of its
better-known counterpart, rather it is a distinct subspecies of the reorganization
process. This suggests several important avenues for further study.
For example, for jurisdictions that would like to adopt a chapter 11-like process,
which version of chapter 11 should they adopt? More importantly, will jurisdictions without a tradition of judicial flexibility be able to realize the value of a system like chapter 11, or would they be better served by adopting distinct small and
big business reorganization provisions? For example, chapter 11 seems to work
well for larger firms because the bankruptcy courts are willing to approve procedures that modify the terms of the Bankruptcy Code. In other jurisdictions,
courts might not be so willing to override the terms of a statute.
Note also that time and debtor size are significant factors in modeling the
“average” chapter 11 case, whereas I previously found that time and, to a lesser
degree, size were proxies for other factors that could be modeled when considering big chapter 11 cases. Do these differences suggest real differences between the
156 Mark A. McDermott, Critical Vendor and Related Orders: Kmart and the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, 14 Am. Bankr. Inst. L. Rev. 409 (2006).
157 This variable was not used in connection with Table 10 because of colinearity – indeed, almost
perfect correlation – between the OCP variable and this variable.
158 In the United States, secured creditors are deemed to have a property right that is constitution
ally protected. Thus, they have a right to “adequate protection” of the secured portion of their
claim, and if the debtor fails to provide such protection the automatic stay will be lifted to allow
the creditor to take the collateral. 11 U.S.C. §§ 361, 362(d), 506. Unsecured creditors have no such
rights under federal law, by virtue of the constitutional bankruptcy power.
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datasets? For example, the smaller law firms working on the “average” chapter
11 case may have less ability to adjust the staffing of a case to accommodate a
particular timeframe, making case length a factor in cost. Or do the differences
simply reflect the need for further, fine-grain study of the world of smaller chapter 11 cases?
Appendix 12A:

Descriptive Statistics for Models (Random Dataset)

Number of obs. = 335

Mean

Dependent (Log of total costs)

4.889

Std.
Dev.
0.879

Log of debtor size
Case converted to chapter 7
Case dismissed
Trustee
Log of days in chapter 11
3+ professionals
Official committee
Claims agent
Highest hourly rate above median ($250)
DIP Financing
“First day” motions
Secured Debt over total debt

6.387
0.199
0.309
0.077
2.489
0.155
0.337
0.094
0.755
0.260
0.341
0.532

0.665
0.400
0.463
0.267
0.304
0.362
0.473
0.292
0.431
0.439
0.475
0.329

Min

Max

2.778

7.596

4.680
0.000
0.000
0.000
1.176
0.000
0.000
0.000
0.000
0.000
0.000
0.000

9.005
1.000
1.000
1.000
3.017
1.000
1.000
1.000
1.000
1.000
1.000
1.000

Weighted data; std. dev. not adjusted for clustering

Summary
This chapter begins by examining the cost associated with the big case dataset. In
this dataset, the average case incurred over $8.4 million ($3.7 million median) in
total professional costs. Alternatively stated, the debtors in this dataset incurred
almost $34,000 ($11,795) per day in chapter 11 – although costs are not incurred
in a uniform manner.
The chapter then develops a model of chapter 11 costs with respect to the large
corporate debtors. This model challenges several key assumptions about the way
chapter 11 works, and how chapter 11 costs are incurred.
Cases filed in Delaware appear to be less expensive than comparable cases
filed elsewhere, while time spent in chapter 11 is not related to the amount of
professional costs incurred. Instead, complexity and debtor size, which I argue
are distinct concepts, provide the most important determinates of cost in these
large cases.
I also develop a model of chapter 11 costs with regard to a random sample of
chapter 11 debtors. Importantly, the substantial differences between the two datasets in terms of what factors explain cost highlight the distinct nature of chapter
11 as experienced by large and small debtors.
Time spent in chapter 11 and debtor size are significant factors in modeling
the “average” chapter 11 case, whereas I previously found that time and, to a lesser
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degree, size were proxies for other factors that could be modeled when considering big chapter 11 cases. Differences abound.
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