III The Datasets

I begin with the data I collected for the American Bankruptcy Institute’s Chapter
11 Fee Study.82 The ABI Chapter 11 Fee Study database is comprised of two subdatasets, a random sample and a “big case” dataset. Both datasets include cases
that were originally filed in 2004, and the data within each dataset comes from
publicly available court filings that were primarily collected from PACER.83
The United States has both federal and state-level court systems. Because the
United States Constitution gives the federal Congress the power to pass “uniform
Laws on the subject of Bankruptcies throughout the United States,” the present
study considers only the federal court system.84 There are 94 federal judicial districts throughout the United States, including at least one district in each state,
plus the District of Columbia and Puerto Rico.85 States with large populations
have multiple districts – for example, New York, Texas and California each have
four judicial districts.86 Smaller population states, like New Hampshire and Utah,
consist of a single district. The bankruptcy courts are units of the district courts,
and thus there is a bankruptcy court within each judicial district in the United
States, although they typically hear cases in a distinct bankruptcy courthouse.
These 94 districts are organized into 12 regional circuits, each of which has a
United States Court of Appeals. The United States Court of Appeals for the District of Columbia is the federal appellate court for the U.S. District Court for the
District of Columbia and certain administrative agencies. All other circuits are
numbered one through 11 and cover at least three states, and the Courts of Appeal
for those circuits hear appeals from the district and bankruptcy courts therein.87
The random sample was drawn from 33 judicial districts around the United
States. Three districts from each of the eleven numbered judicial circuits were
selected: one from each of the high, low and median population states in the circuit, as determined by the July 1, 2003 Population Estimate published by the U.S.

82 The ABI Chapter 11 Fee Study is available online (http://ssrn.com/abstract=1020477) and is
extensively discussed in Stephen J. Lubben, Corporate Reorganization & Professional Fees, 82 Am.
Bankr. L.J. 77 (2008) (hereinafter, “Lubben (2008)”).
83 http://pacer.psc.uscourts.gov/. See generally, Jay Lawrence Westbrook, Empirical Research in Consumer Bankruptcy, 80 Tex. L. Rev. 2123, 2148 (2002).
84 U.S. CONST. art. I, § 8, cl. 4 (providing Congress has power “[t]o establish an uniform Rule of
Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States
. . .”).
85 Three territories of the United States – the Virgin Islands, Guam, and the Northern Mariana
Islands – also have district courts that hear federal cases.
86 http://www.uscourts.gov/images/CircuitMap.pdf.
87 Bankruptcy appeals first go to either the District Court or a Bankruptcy Appellate Panel (comprised of three bankruptcy judges from within the circuit but outside of the district) and then to
the Courts of Appeal, with discretionary review by the United States Supreme Court.
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Census. In states with multiple districts, the district that included the highest
population city was chosen.
For example, California was chosen as the high population state from the 9th
Circuit, and the Central District of California, which includes Los Angeles, was
selected as the California district for inclusion in the sample. Where there was
an even number of states in the circuit, I calculated the average population for
the circuit and selected the state with the population closest to that figure as the
“median population state.” Cases had an equal chance of selection regardless of
the location within the district where they were filed. For example, cases from
the Southern District of New York include cases filed in both the Manhattan and
White Plains courthouses.
As a result of the destruction caused by Hurricane Katrina in late August
2005, neighboring districts replaced two districts originally included in the
sample. In particular, the Northern District of Mississippi was substituted for
the Southern District and the Western District of Louisiana was substituted for
the Eastern District. These changes were made both to avoid the need to work
with courts whose operations were tremendously disrupted by the storm and to
avoid any skewing effects on the sample that the devastation in these two districts might have had. Of course, the replacement districts neighbored the areas
of greatest destruction, but for purposes of comparability, I felt it important to use
replacement districts that were within the same state as the original districts, to
ensure the same background debtor-creditor law.
Up to forty cases were selected from each district. Up to twenty cases were
selected from the first six months of 2004, and up to twenty more cases were
selected from the final half of the year.
Within each six-month period, cases were selected in the order they were filed.
Only business entities were included in the sample; cases involving individual
debtors were passed over as part of the selection process. A series of related cases,
filed together, was counted only as a single case, with the lead (or first-filed, if
there was no lead) case included in the database.
The big case dataset is non-random, comprising all 2004 bankruptcy cases
listed in the “Major Bankruptcies” database on www.bankruptcydata.com (published by New Generation Research, Inc.) except for cases initially filed under
chapter 7 and not converted to chapter 11 and cases filed under the former section
304 of the Bankruptcy Code.88
Within these two datasets, the author and his research assistants reviewed
the court dockets for each case and selected pleadings for inclusion in the database. Law firms throughout the United States provided electronic copies of the
requested documents. The author and his research assistants then hand-coded
the two datasets.

88 Section 304 was repealed in 2005 as part of the enactment of new chapter 15. Both section
304 and the new chapter 15 deal with the recognition of foreign bankruptcy proceedings in the
United States. See Jay Lawrence Westbrook, Chapter 15 at Last, 79 Am. Bankr. L. J. 713 (2005).
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Two broad types of professional fee data were collected in each dataset: debtor
professional expenses and committee professional expenses. In particular, under
section 330 of the Bankruptcy Code, all professionals retained by either the debtor
or an official committee, most often a creditors committee, must file fee applications with the court before they can be paid from estate funds.89 A similar rule
applies to professionals retained by examiners or trustees, and the datasets also
include that information. Bankruptcy-related professional fees incurred in the
days just before the bankruptcy filing are reported on the debtor’s statement of
financial affairs and thus also are included in the present study. Professional
fees incurred by creditors who have a contractual right to charge such fees to the
debtor – such as secured lenders – were not included in this study, inasmuch as
these sorts of reimbursement obligations are not subject to section 330 and are
therefore not subject to express disclosure.
The datasets also include a wealth of related information about the debtors’
cases: more than 700 variables were coded in each case.
***
The present study modifies the original ABI datasets in several key respects, particularly with regard to the big case dataset. For example, in the original study
cases were followed for two years or until they ceased to be in chapter 11 because
either a plan was confirmed, the case was converted to chapter 7, or the case was
dismissed.90 This approach to the data was necessitated by the required timeline
for producing the final report under the ABI Chapter 11 Fee Study.
To examine whether this censoring had any effects on the data, I revisited the
cases in the big case dataset that were still pending in chapter 11 when the original
study was completed and recoded them to include their final resolution and all
professional expenses incurred through that resolution.91
Additionally, I revamped my approach to measuring the debtor’s assets and
liabilities in the big case dataset.92 First, asset and liability information was taken
from Bloomberg.93 Typically this information comes from the most recent prebankruptcy SEC filings, but Bloomberg also provides financial information for
certain larger privately held companies in the sample (e.g., Tower Records).94
Then, only if financial information on the debtor was unavailable on Bloomberg,

89 11 U.S.C. §330.
90 The study captured professional fees incurred during the study period, even if approved or
requested outside of the study period.
91 Although some cases remained pending in the random sample, the relative effect of pending
cases was greater in the big case dataset.
92 In the random dataset, I continue to rely on the debtor’s schedules, as the majority of these firms
are not covered by Bloomberg.
93 Specifically, using the “FA” function on Bloomberg Professional.
94 73.2% of the cases in the dataset are coded with Bloomberg information.
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assets and liability information was taken from the debtor’s schedules.95 This
change was done for a variety of reasons, most notably to reduce the risk that
debtor size – a key factor in this study – would be miss-specified for the corporate
groups in the dataset, since schedules are often filed on a corporation by corporation basis, whereas chapter 11 costs are typically incurred by the group as a whole.
In addition, as is often the case with observational studies of American court
proceedings, both datasets suffer from missing data.96 In general, data is missing
either because an anticipated pleading was never filed or because the document
in question was never imaged for the PACER system.97 Data that was never filed,
obviously is unobtainable, and given the geographic size of the United States,
physically visiting each of the courthouses in the study – in many cases several
courthouses in each of the 33 districts studied – was not a realistic option.98 Such
cases are used to the extent they have available data.
Finally, to account for the method of case selection, which may overemphasize
cases from small population districts, cases in the random dataset are weighted.
For example, in some smaller districts, the random dataset likely includes all eligible chapter 11 cases filed in 2004, and many of these districts saw less than 40
chapter 11 cases that year. On the other hand, in districts like the Central District
of California (Los Angeles) and the Southern District of New York (Manhattan)
the dataset includes but 40 of the several thousand cases filed in these districts in
2004. To account for this, cases in the random dataset are weighted by the average number of business cases in a district between 2003-2005 period, divided by
the number of cases from that district that were included in the dataset.99 Weighting by the three-year average is done to guard against single year variations in
particular districts.
As shown in Figure 1A, weighting the data increases the importance of the 40
cases from New York, while downgrading the relative importance of cases from
smaller districts. Each case from New York represents more than six cases, once
the weighting is applied.

95 As a general matter, these smaller cases should be less likely to involve multiple entities, and
thus less likely to implicate the problems of consolidated or unconsolidated balance sheets and
schedules.
96 Lubben (2008), supra note 82, contains an extensive discussion of the missing data issues.
97 Although the PACER system was to have been completely operational in all bankruptcy cases
filed in 2004, I found several districts (including the E.D. Mich., S.D. Fla., and the N.D. Cal)
where the imaging of documents was incomplete.
98 Private firms are available to collect the documents, but retrieving a single case in the big case
dataset cost more than $2,000.
99 When weighted, the 944 cases in the random dataset approximate 773.7 cases. The weighted
number is less than 944 because cases from small districts are overrepresented in the sample
and thus weighted at less than one per case.
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Figure 1A:

Case Frequencies by District (Random Sample)

The Administrative Office of the U.S. Courts data used for the weighting calculations is based on total cases filed in the district. When used in the weighting,
this method of counting probably results in some extra emphasis on cases from
jurisdictions that are especially likely to see large, multi-debtor cases – in particular, the Southern District of New York – since a related group of cases would
be considered but one case in my datasets. Regrettably, the Administrative Office
does not indicate which cases filed in a district relate to a single corporate group.
Following these changes to the datasets, the big case dataset is comprised of
97 chapter 11 cases, and the random sample dataset includes 944 chapter 11 cases,
all filed in 2004. As Figure 1A shows, the random sample is dominated by cases
from the Southern District of New York, a jurisdiction that contains not only the
largest city in the United States, but also a bankruptcy court that is attractive to
business debtors.100 By contrast, the Central District of California, which contains
the nation’s second largest city, has much less than half the number of cases. No
doubt this reflects the loose correlation between state population size and the
number of business bankruptcy cases filed therein, as many businesses may have
a choice of jurisdictions in which to file. Figure 1B shows the judicial districts
that were sampled in the random dataset overlaid on a map of all districts in the
United States.

100 Robert K. Rasmussen & Randall S. Thomas, Timing Matters: Promoting Forum Shopping by Insolvent Corporations, 94 Nw. U. L. Rev. 1357, 1360 (2000) (observing that publically traded companies prefer to file chapter 11 in New York and Delaware).
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Figure 1B:

Judicial Districts in Random Dataset

Table 1C reveals that Delaware and New York are the most prevalent jurisdictions
in the big case sample, each representing approximately 14% of the dataset.101
Table 1C:
District
C.D. Cal.
Colorado
D. Ariz.
D. Del.
D. Mass.
D. Me.
D. Minn.
D. Nev.
D. Vt.
D. N.H.
D. N.J.
E.D. La.
E.D. Mich.
E.D. Mo.

Case Frequencies by District (Big Case Dataset)
Freq
4
1
1
13
2
1
1
1
1
1
3
1
3
1

Plot of freq.
****
*
*
*************
**
*
*
*
*
*
***
*
***
*

E.D. Tex.

1

*

E.D. Va.

1

*

E.D. Wash.

1

*

M.D. Pa.

1

*

101 In this study all data analysis was done using Stata64/SE version 10.1 for OSX. Stata’s survey
functions were frequently used in connection with the random sample to ensure appropriate
standard errors that reflect the results of the weighting.
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Table 1C (continued)
District

Freq

Plot of freq.

M.D. Florida

3

N.D. Cal.

3

***
***

N.D. Tex.

4

****

N.D. N.Y.

1

*

N.D. Alabama

1

*

N.D. Georgia

3

***

N.D. Illinois

4

****

S.D. Fla.

5

*****

S.D. Ind.

2

**

S.D. N.Y.

14

S.D. Ohio

4

**************

S.D. Texas

3

***

W.D. La

4

****

W.D. Pa.

1

*

W.D. Tex.

2

**

W.D. Va.

1

*

W.D. Wash.

1

*

W.D. N.Y.

1

*

W.D. Missouri

2

**

****

97

A.

Descriptive Statistics

Figure 2A illustrates the basic financial characteristics of the debtors in the random and big case datasets.102 As shown, the random dataset, which represents the
“typical” chapter 11 case, is comprised of substantially smaller debtors.
In Figure 2A, and many of the figures that follow, the data has been transformed using a log base 10 transformation. This is done to account for the
extreme skew of the underlying data, which would otherwise make many of the
graphs unusable.103 The logged numbers are easily interpreted as 1 followed by the
number of zeros in the logged value – so that “6” in Figure 2A is the equivalent of
$1,000,000. That is, “1” followed by six zeros.

102 Operating income is taken from question 1 of the debtor’s Statement of Financial Affairs, which
requires the debtor to report “the gross amount of income the debtor has received . . . from operation of the debtor’s business.” http://www.uscourts.gov/bankform/form7.pdf. The phrasing
of this question is somewhat ambiguous, and might lead to inclusion of something more than
operating income. For example, if the emphasis is on “received,” the debtor might report all sales
proceeds or revenues in this field, without deducting the cost of such sales.
103 See, infra, Figure 9.
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Figure 2A: Financial Characteristics of Debtors (variables log transformed)
Table 2B sets forth descriptive statistics for the two datasets. In both datasets, the
prototypical case is one filed by the debtor. Involuntary cases account for about
2% of all cases in both datasets. The cases in the big case dataset are, on average,
solvent, while the random sample dataset cases are, on average, heavily insolvent. This highlights a relatively unique aspect of chapter 11 – there is no formal
solvency requirement to file a case, and simple cash flow problems or anticipated
insolvency can be enough to justify a petition.
But in most respects the two datasets are quite distinct. For example, less than
12% of the cases in the random dataset are publicly traded, whereas more than
55% of the cases in the big case dataset are publicly traded firms required to file
reports with the Securities and Exchange Commission.
Big cases are much more likely to involve creditors committees – 77% had
at least one committee – while there were committees in less than a quarter of
the random sample cases. And while about 27% of the big cases involved sales
of most of the debtor’s assets, typically before confirmation of a plan, just 6% of
the cases in the random dataset involved such sales.104 Similarly, while the average big debtor saw more than 236 claims filed against it, creditors only filed, on
average, 42 claims in the random dataset cases. This in turn leads to the retention
of a claims agent in 51% of the big dataset cases, while all but 8% of the random
sample debtors rely on the bankruptcy court to manage the claims register.105
104 These quick “363 sales,” named after the relevant section of the Bankruptcy Code, were recently
the subject of much controversy when used by General Motors and Chrysler, but the present
datasets show that 363 sales are very much a big case phenomenon.
105 A claims agent is a data-management company that takes over the job of receiving and organizing claims filed in a chapter 11 case. Often a large debtor will want such an agent, as they can
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Table 2B:

Descriptive Statistics
Random Dataset (weighted)
SE of mean Median

Mean
Assets (000s)
Debts (000s)
Op. In. (000s)
Publicly Traded
Involuntary
Prepackaged
DIP Loan
# Lawsuits
Trustee
Examiner
Monthly Comp.
Ord. C. Prof.
Claims Agent
363 Motion
Committee
Plan Filed
# Classes
Sub-debt Class
Exit Fin.
Fraud
# Claims
First Day
# Stay Motions
# C/D Motions
# Trustee
Ret. Bonus
3+ Extra Profs.
Fin. Adv.
Days in Ch 11

$15,700.0 $6,874.2 $810.0
$27,600.0 $12,100.0 $1,220.7
$15,700.0 $4,426.4 $575.5
0.12
0.03
0.00
0.02
0.00
0.00
0.00
0.00
0.00
0.15
0.04
0.00
341.77
344.54
1.00
0.07
0.01
0.00
0.02
0.01
0.00
0.14
0.05
0.00
0.05
0.02
0.00
0.08
0.04
0.00
0.06
0.02
0.00
0.24
0.05
0.00
0.39
0.04
0.00
6.47
0.24
6.00
0.04
0.02
0.00
0.11
0.05
0.00
0.06
0.01
0.00
41.56
5.58
13.00
0.22
0.05
0.00
1.35
0.16
1.00
0.95
0.06
1.00
0.25
0.07
0.00
0.03
0.01
0.00
0.11
0.02
0.00
0.12
0.03
0.00
282.29
9.30 237.00

N

Mean

Big Case Dataset
SE of mean Median

N

631.8 $706,000.0 $213,000.0 $91,700.0 94
626.5 $623,000.0 $170,000.0 $80,000.0 94
597.0 $242,000.0 $102,000.0 $7,573.3 77
773.7
0.57
0.05
1.00 97
773.7
0.02
0.02
0.00 97
773.7
0.04
0.02
0.00 97
773.7
0.43
0.05
0.00 97
611.7
52.64
21.44
9.00 74
773.7
0.08
0.03
0.00 97
773.7
0.06
0.03
0.00 97
773.7
0.47
0.05
0.00 97
773.7
0.40
0.05
0.00 97
773.7
0.47
0.05
0.00 97
773.7
0.27
0.05
0.00 97
773.7
0.77
0.04
1.00 97
773.7
0.76
0.04
1.00 97
207.2
8.78
0.86
8.00 58
217.7
0.29
0.06
0.00 55
208.4
0.20
0.06
0.00 54
773.7
0.09
0.03
0.00 97
633.8
236.71
120.01
44.00 78
773.7
0.52
0.05
1.00 97
713.7
1.79
0.30
1.00 85
730.4
0.63
0.10
0.00 87
696.1
0.50
0.12
0.00 88
773.7
0.36
0.05
0.00 97
773.7
0.60
0.05
1.00 97
773.7
0.59
0.05
1.00 97
699.4
410.86
33.63
317.00 97

More information on the variables can be found in Appendix 2B, at the end of the chapter; variance in
number of cases reflects (a) missing data and (b) weighting of cases in the random dataset.

These differences carry over into the ways in which the chapter 11 process unfolded
in these cases. In the big cases, more than 43% of debtors utilized post-bankruptcy (“DIP”) financing, whereas just over 14% of the random sample cases had
the benefit of this additional liquidity. Similarly, 40% of the big debtors sought
court authorization to pay certain non-bankruptcy professionals outside of the

provide more sophisticated analysis of the claims, and have the facilities to integrate the claims
management process with the debtor’s financial reports as well as the claims objections process.
The debtor pays the expense of hiring such a firm.
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normal bankruptcy process, while only 5% of random sample debtors sought
similar accommodations.106

Figure 3:

Case Outcomes

The typical big case dataset debtor took just over 410 days (1.13 years) to travel
through chapter 11, while cases in the random dataset took, on average, just over
282 days (0.77 years).107 As shown in Figure 3, these differing times are reflective of very different outcomes in the two datasets. In short, confirmed plans are
much more common among the bigger cases, while the random dataset debtors’
most likely outcome is to see their chapter 11 case dismissed.108
And of ultimate importance for this study, the cases in the big dataset involve
many more professionals. 59% of the big cases involve at least one retained
financial adviser, while less than 12% of the random cases used such professionals. Indeed, more than half of the big cases employed at least three additional
professionals, beyond their primary bankruptcy counsel, to help them navigate

106 Lynn LoPucki has recently argued that these “Ordinary Course Professional” motions are “illegal.” Lynn M. LoPucki & Joseph W. Doherty, Routine Illegality in Bankruptcy Court Fee Practices,
83 Am. Bankr. L.J. 423 (2009). The thesis of the LoPucki article has been roundly contested and
criticized in Martin J. Bienenstock et al., Response to “Routine Illegality in Bankruptcy Court, BigCase Fee Practices”, 83 Am. Bankr. L.J. 549 (2009).
107 Contrasted with Warner’s classic study of railroad bankruptcies, which found an average length
of 13 years, it appears that chapter 11, despite its reputation, is a significant improvement over its
predecessors. See Jerold B. Warner, Bankruptcy Costs: Some Evidence, 32 J. Fin. 337, 340 (1977).
108 See Lynn M. LoPucki & William C. Whitford, Patterns in the Bankruptcy Reorganization of Large,
Publicly Held Companies, 78 Cornell L. Rev. 597, 600-01 (1993) (reporting 96% confirmation
rate for bankruptcies of large public companies). A dismissed case leaves the federal bankruptcy
system, leaving creditors to their rights under state debtor-creditor law. Typically this involves
individual creditor-by-creditor collection of the debts.
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chapter 11. Just 11% of the random sample debtors hired that many additional professionals.
Chapter 11 is thus a broad term that hides a wealth of variety. What chapter
11 “is” is largely dependent on the size of the debtor under examination. The big
case dataset represents the world addressed by much chapter 11 scholarship and
the financial press; the random dataset represents the more typical chapter 11
debtor, a bankrupt firm that is much, much smaller than Lehman Brothers or
General Motors

B.

Defining Debtor Size

Given the importance of debtor size to any examination of chapter 11, it is remarkable that the question of how to measure size is so infrequently addressed. In many
of the early studies of professional fees, the debtor’s asset or market value was
used without further discussion. Of course, even if one settles on asset size as the
measure of size, the next question is which measure of asset size? Assets are often
reported several different ways through the course of a chapter 11 case, depending
on the particular context and the relevant background legal and accounting rules.
Lynn LoPucki is one of the few scholars to address the issue directly, and he
has typically settled on assets listed on the petition as the best measure of debtor
size.109 This measure only works for publicly traded debtors, which are the focus
of his studies, as other debtors are not required to complete Exhibit A to the petition.110 Indeed, many of the routinely utilized measures of size, including equity
or debt market values, are not generalizable to the universe of debtor firms that
are not required to disclose information and not subject to transparent market
pricing.
In a more recent article, Professor LoPucki has turned to the number of debtor
employees.111 The latter measure would seem to treat certain industries as inherently bigger – such as retail and transportation firms – while discounting the size
of debtors in areas that are less labor intensive. For example, while Lehman Brothers was amongst the largest recent chapter 11 cases by asset value, measuring size
by employees would treat United Airlines as a bigger chapter 11 case.

109 Lynn M. LoPucki and Joseph W. Doherty, Rise of the Financial Advisors: An Empirical Study of the
Division of Professional Fees in Large Bankruptcies, 82 Am. Bankr. L. J. 141 (2008).
110 Exhibit A to the bankruptcy petition, only required of publicly traded firms, requires information regarding the debtor’s publicly traded securities and basic balance sheet information.
http://www.uscourts.gov/rules/BK_Forms_1207/B_001A_0997f.pdf.
111 Lynn M. LoPucki & Joseph W. Doherty, Professional Overcharging in Large Bankruptcy Reorganization Cases, 5 J. Empirical L. Stud. 983 (2008).
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Figure 4:

Cost and Size by Various Measures (Big Case Dataset)

In the past I have expressed concern that using assets alone tends to ignore the
case where a debtor seeks bankruptcy after a sudden drop in asset values112 – is
this firm better treated according to its new size, or the size when it created its
business and capital structure?113 And a debtor’s inability to value its assets upon
bankruptcy can lead to understatement of size if the debtor reports a key asset’s
value as “unknown.”
To address these concerns, I have, in the past, used the sum of the debtor’s
assets and debts to measure size. But doing so ostensibly inflates debtor size, and
depresses costs relative to that size, occasionally resulting in confusion. It also
makes my figures difficult to compare with prior articles that compare cost to
asset value or similar measures of size. Consequently, to increase comprehension
and comparability with prior works, in the present study I instead use the average
of assets and debts.
Figure 5 shows the simple bivariate relationship between chapter 11 cost and
this measure of debtor size, while Figure 4 shows the rough similarity between
several obvious measures of debtor size.

112 Stephen J. Lubben, The Direct Costs of Corporate Reorganization: An Empirical Examination of
Professional Fees in Large Chapter 11 Cases, 74 Am. Bankr. L.J. 509 (2000).
113 Warner, supra note 107, at 341, makes a similar point when he argues that firm size should be
measured at the point of the financing decision, rather than at bankruptcy, when firm value has
undoubtedly already fallen, although Altman rightly notes that the extremely gradual decline
in value that Warner found was undoubtedly a product of the specific industry Warner studied.
Edward I. Altman, A Further Empirical Investigation of the Bankruptcy Cost Question, 39 J. Fin.
1067, 1070 (1984).
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Figure 5:

Cost by Size (Big Case Dataset)

Summary
This chapter makes clear the substantial variety in chapter 11 debtors. Under a
single process deceptively known as “chapter 11” lurks distinct debtors, and even
somewhat distinct processes, given that larger firms are more likely to ask the
court to modify chapter 11 to suit their needs and to engage chapter 11 with the
help of multiple professionals.
The chapter also introduces the two datasets used in this study. The random
dataset includes almost 1,000 “typical” chapter 11 cases, randomly selected from
around the United States. The big case dataset includes 97 of the cases that are
often of interest – very large debtors, many of which are publicly traded companies.
The cases in the big case dataset are, on average solvent, while the random
sample dataset cases are, on average, heavily insolvent. Confirmed plans are
much more common among the bigger cases, while the random dataset debtors’
most likely outcome is to see their chapter 11 case dismissed.
This chapter also presents a discussion of how debtor size should be measured
when examining chapter 11 costs. Ultimately an average of assets and debts is
found preferable to either measure standing alone.
Appendix 2B:

Variable Descriptions

Assets (000s)

Debtor’s total assets

Debts (000s)

Debtor’s total debts

Op. In. (000s)

“Operating Income,” as reported in Statement of Financing Affairs (SOFA).
May not track “operating income” as understood by accountants because
of wording of question in SOFA (i.e., might include all income received).

Publicly Traded

Dummy variable; yes indicates debtor files reports with SEC as of petition
date

Involuntary

Dummy variable; yes indicates involuntary petition
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Appendix 2B (continued)
Prepackaged

Dummy variable; yes indicates prepack case (pre-bankruptcy voting on
plan)

DIP Loan

Dummy variable; yes indicates post-bankruptcy financing approved by court

# Lawsuits

Total number of lawsuits pending against debtor, as reported in SOFA

Trustee

Dummy variable; yes indicates trustee appointed

Examiner

Dummy variable; yes indicates examiner appointed

Monthly Comp.

Ord. C. Prof.

Dummy variable; yes indicates court approved partial payment of
professionals on monthly basis (often 80%), pending quarterly fee
applications
Dummy variable; yes indicates court approved abbreviated procedures for
employment and retention of non-bankruptcy professionals billing under
set amount.

Claims Agent

Dummy variable; yes indicates court approved use of claims agent to
administer claims register

363 Motion

Dummy variable; yes indicates sale of all or substantially all assets before
plan

Committee

Dummy variable; yes indicates appointment of at least one committee

Plan Filed

Dummy variable; yes indicates a plan was filed, whether or not confirmed
by court

# Classes

Total number of classes in reorganization plan

Sub-debt Class

Dummy variable; yes indicates at least one class of subordinated debt
(typically bond debt)

Exit Fin.

Dummy variable; yes indicates plan includes new financing for debtor

Fraud

Dummy variable; yes indicates evidence of fraud or breach of duty by
management prebankruptcy

# Claims

Total number of claims filed in debtor’s case

First Day

Dummy variable; yes indicates “first day” motions were filed. First day
motions request permission to deviate from the Bankruptcy Code or other
regulations because compliance would undermine the going concern
value of the debtor. For example, a typical motion requests permission to
immediately pay employees their priority wage claims, instead of waiting for
confirmation of a plan.

# Stay Motions

Total number of motions to lift the automatic stay

# C/D Motions

Total number of motions to convert (to chapter 7) or dismiss the case

# Trustee

Total number of motions to appoint a trustee

Ret. Bonus

Dummy variable; yes indicates a motion to pay retention bonuses to
management or employees during the case

3+ Extra Profs.

Dummy variable; yes indicates that the debtor retained three or more
professionals beyond bankruptcy counsel

Fin. Adv.

Dummy variable; yes indicates that at least one financial advisor was
retained in the case (by debtor or committee)

Days in Ch 11

Total days spent in chapter 11 before conversion, dismissal, or confirmation
of a plan

36

Measuring_02.indd 36

21-10-2010 10:08:20

